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PREFACE. 


The  fayour  with  which  the  Manual  of  Police  Law  and 
Pradiu,  the  first  attempt  to  consolidate  that  branch  of  law 
in  one  treatise  in  Scotland,  has  been  received,  followed  by 
the  request  of  a  number  of  Clerks  of  Police  Burghs  for  a 
new  edition  on  the  passing  of  •*  The  Burgh  Police  (Scotland) 
Act,  1892,"  is  the  explanation  of  the  appearance  of  the 
present  work.  After  conferring  with  several  Clerks  of  the 
largest  and  most  important  burghs  under  the  Act,  and  several 
professional  friends  familiar  with  the  subject,  the  writer  came 
to  the  conclusion,  that  for  all  practical  purposes  the  plan  of 
publishing  the  text  of  the  Act,  with  notes  and  references  to 
cases,  Scottish  and  English,  elucidating  the  same,  was  prefer- 
able to  analysing  its  provisions  and  embodying  these  notes 
in  the  shape  of  a  treatise. 

As  the  text  of  the  Act  was  only  issued  in  August  1892, 
the  time  for  the  compilation  of  notes  and  references  has 
not  been  long,  and  the  author  has  to  acknowledge  the  ready 
courtesy  and  assistance  he  has  received  from  many  pro- 
fessional brethren.  In  particular  he  is  indebted  to  Mr. 
Oraham  Stewart,  LLB.,  Advocate,  for  going  over  the  MS. 
of  the  notes  on  the  Dean  of  Guild  sections  and  offences 
and  penalties ;  to  Mr.  William  MacLeish,  City  Clerk,  Perth, 
for  perusing  the  notes  on  the  election  of  Commissioners ;  and 
to  Mr.  Caesar,  Clerk  to  the  Commissioners  of  Carnoustie, 
for  looking  over  and  supplementing  the  notes  applicable  to 
the  subject  of  roads  and  streets  as  affecting  Police  Burghs 
and  County  Councils.  These  gentlemen  have  no  responsi- 
bility, however,  for  the  notes,  which  rests  entirely  on  the 
writer.  He  also  acknowledges  with  pleasure  his  obligations 
to  Mr.  A.  Macdonald,  Town  Clerk,  Govan,  and  Mr.  T.  B. 
LaiDg,  Town  Clerk,  Leith,  for  the  use  of  opinions  of  counsel, 
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and  several  suggestions  on  the  Act,  and  to  many  other 
County  and  Town  Clerks  for  the  use  of  opinions  of  counsel 
bearing  on  the  provisions  of  the  Act  To  Mr.  A.  Murray,  of 
the  Board  of  Supervision,  whose  intimate  acquaintance  with 
the  law  and  administration  of  Public  Health  and  Local 
Government  in  Scotland  is  well  known,  he  is  indebted  for 
going  over  almost  the  entire  manuscript  of  the  notes,  for 
many  valuable  suggestions,  and  for  revising  the  proof-sheets 
and  checking  the  references. 

It  has  not  been  considered  necessary  to  print  the  table  of 
analogous  clauses  in  the  1850  and  1862  Acts,  referred  to 
at  page  21,  though  prepared,  as  these  Acts  are,  with  very 
unimportant  exceptions,  entirely  repealed,  and  the  expense 
entailed  in  printing  the  table  would  have  been  altogether 
disproportionate  to  its  value. 

While  no  labour  has  been  spared  to  make  the  statements 
of  law  in  the  notes  and  the  references  to  authorities  as  full 
and  accurate  as  i)ossible,  the  author  cannot  but  feel  that, 
from  the  extent  of  the  subject  and  the  limited  time  at  his 
disposal,  many  errors  and  omissions  may  be  found.  He  does 
not  doubt,  however,  that  those  best  versed  in  this  branch  of 
the  law,  and  knowing  the  difficulty  and  labour  which  the 
work  entailed,  will  be  the  readiest  to  make  allowance  for 
any  imperfections  they  may  discover,  and  to  extend  to  him 
the  indulgence  which  he  received  in  his  former  efforts  to 
lessen  the  labours  of  his  professional  brethren  in  a  depart- 
ment of  law  where  no  literature  was  extant. 

22  York  Place, 
Edikbuboh,  F^,  1893. 
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The  General  Police  and  Improvement  (Scotland)  Act,  1862, 
had  not  been  long  in  operation  when  it  was  felt  that  certain 
alterations  and  further  statutory  powers  and  provisions  were 
required  for  adequately  carrying  out  the  police  and  sanitary 
arrangements  of  the  burghs  in  Scotland.  The  Act  of  1862 
differed  considerably  from  the  Bill  prepared  by  Mr.  Lindsay 
and  subsequently  introduced  into  Parliament,  and  the  general 
arrangement  of  its  provisions  was  disturbed  by  the  amend- 
ments and  alterations  introduced  in  its  passage  through 
Parliament.  The  result  was  that  there  were  many  defects 
in  its  enactments,  while  its  arrangement  did  not  follow  upon 
any  well-defined  method.  In  consequence  it  soon  became 
necessary  to  have  further  legislative  enactmeat,  and  accord- 
ingly the  Act  was  amended  in  the  year  1868  by  31  &  32 
Vict  c.  102,  intituled  "An  Act  to  alter  the  qualifications  of 
the  electors  in  places  in  Scotland  under  the  General  Police 
and  Improvement  (Scotland)  Act,  1862,  or  under  the  Act 
13  &  14  Vict  c.  33,  and  to  amend  the  said  Acts  in  certain 
other  respects;"  and  also  in  1876  by  39  &  40  Vict.  c.  25, 
intituled  "  An  Act  to  amend  the  law  of  Scotland  in  regard  to 
the  division  of  burghs  into  wards.'*  ^        ' 

In  1876  the  writer  suggested  a  number  of  amendments 
on  the  existing  Acts — inter  alia,  that  provision  ought  to  be 
made  for  the  amalgamation  of  contiguous  burghs  on  certaid 
conditions,  and  also  for  the  revision  of  the  wards  of  burghs 
which  had  been  divided ;  that  the  elections  of  Commissioners 
after  the  first  election  ought  to  be  made  uniform  over 
Scotland,  and  fixed,  say,  in  November,  at  the  time  when  the 
municipal  elections  take  place,  and  when  the  Valuation  Boll 
is  completed ;  and  that  the  poll  in  places  adopting  the  Act 

should  be  conducted  by  ballot ;  it  was  also  suggested  that  the 
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tenure  of  office  of  the  senior  Magistrate  ought  to  be  deter- 
mined more  precisely;  that  the  Commissioners  should  have 
greater  powers  as  to  naming  and  numbering  the  streets,  and 
removing  obstructions  therefrom,  fixing  the  width  and  levels 
of  new  streets,  the  making,  maintaining,  repairing,  and  ventila- 
tion of  sewers  and  drains,  and  generally  as  to  the  construction 
and  sanitary  arrangements  of  new  buildings ;  and  that  power 
should  be  given  to  contiguous  burghs  to  take  joint  action  in 
constructing  sewers,  and  in  other  police  matters,  with 
authority  to  refer  any  dififerences  which  might  arise,  either 
with  or  without  the  consent  of  the  Court  of  Session ;  further, 
that  the  Court  should  also  be  authorised,  on  the  application 
of  a  certain  number  of  ratepayers,  by  the  exercise  of  its 
ndbiU  officium,  to  provide  a  remedy  for  cases  where  failure  to 
put  the  Act  in  operation  had  occurred  through  oversight  on 
the  part  of  the  parties  adopting  it ;  and  that  a  general  power 
should  be  given  to  the  Court  to  make  such  orders  for  carrying 
the  Act  into  operation  as  might  be  thought  right  and  proper. 
Nearly  all  these  suggestions  were  adopted  and  embodied  in 
subsequent  legislation,  the  General  Police  and  Improvement 
(Scotland)  Act,  1862,  Amendment  Act,  1877,  40  &  41  Vict 
c.  22,  granting  facilities  for  the  adoption  or  execution  of  the 
General  Police  Act  in  burghs  where,  from  a  failure  to  observe 
the  statutory  provisions  or  otherwise,  the  Act  had  not  come 
into  operation;  the  General  Police  and  Improvement  (Scot- 
land) Amendment  Act,  1878,  41  &  42  Vict.  c.  30,  being  an 
Act  regulating  the  retiral,  election,  and  rotation  of  Commis- 
sioners, and  the  tenure  of  office  of  the  senior  Magistrate  ;  and 
the  General  Police  and  Improvement  (Scotland)  Act,  1882, 
45  &  46  Vict  c.  6,  conferring  upon  female  as  well  as  male 
householders  the  privileges  hitherto  enjoyed  by  the  latter  only. 
The  growing  increase  and  importance  of  questions  relating 
to  police  and  public  health,  and  the  unanimous  feeling  that 
the  authorities  of  Scottish  burghs  should  be  entrusted  with 
extended  powers  of  dealing  with  such  matters,  led  to  the  pre- 
paration of  a  new  Police  BilL  The  new  Bill  was  again  drafted 
by  the  late  Mr.  Lindsay  at  the  request  and  under  the  super- 
vision of  the  Lord  Advocate  (Mr.  Balfour),  and  after  consultation 
with  many  of  the  leading  authorities  in  Scotland,  it  was  printed 
and  introduced  into  Parliament  in  1883.     During  its  prepar- 


Digitized  by  V3OOQ IC 


INTRODUCTION.  IX 

ation  the  writer  was  in  constant  communication  with  Mr. 
Lindsay.  After  having  the  benefit  of  criticism  from  most  of 
the  burghs  where  the  Act  of  1862  had  been  adopted,  and 
that  of  the  Convention  of  Boyal  Burghs  in  Scotland,  the  Bill 
was  again  introduced  in  1884  and  1885;  it  was  thereafter 
referred  to  a  Select  Committee  of  the  House  of  Commons, 
from  which  it  emanated  in  adjusted  form,  but  owing  to  the 
objections  of  a  very  limited  number  of  the  members  of  Parlia- 
ment it  was  not  allowed  to  pass.  It  was  again  introduced  in 
the  year  1888,  but  did  not  pass.  In  1892  it  was  reintro- 
duced as  amended  by  the  Select  Committee,  but  to  carry  a 
Bill  of  such  huge  dimensions  through  the  various  stages  of 
parliamentary  procedure  in  the  few  short  hours  that  constitute 
Scotland's  share  of  the  attention  of  the  Legislature  was  no 
light  task.  It  was  evident  that  any  serious  opposition  would 
be  fatal^  and  unfortunately  a  most  pertinacious  opposition  arose. 
To  disarm  this,  the  sanitary  clauses  were  sacrificed,  and  at 
lengthy  maimed  and  mutilated  by  members  whose  constituencies 
it  did  not  affect,  shorn  of  some  of  its  most  valuable  provisions, 
its  usefulness  contracted,  and  its  symmetry  impaired,  the  Bill 
¥ras  hurried  through  in  the  last  hours  of  a  dying  Parliament, 
and  became  law  on  the  28th  June  1892. 

The  effect  of  the  Act  is  to  introduce  a  number  of  important 
changes  in  the  law  applicable  to  Scottish  burghs.  To 
enumerate  them  all  would  be  to  give  an  analysis  of  the  whole  ^ 
Act,  but  the  principal  points  may  be  mentioned  In  the  first 
place,  this  Act  differs  from  its  predecessors  in  being  of  general 
application.  It  repeals  all  existing  General  Police  Acts,  and 
applies  to  all  bui^hs  in  Scotland  save  five, — ^Edinburgh,  Glas- 
gow, Aberdeen,  Dundee,  Greenock, — which,  however,  havd 
power  to  adopt  it  in  whole  or  in  part  at  any  time.  Further^ 
wherever  the  Act  applies,  it  applies  in  its  entirety,  there 
being  no  provision  for  adopting  some  clauses  and  excluding 
others,  save  in  the  five  burghs  aforesaid.  An  important 
change  is  made  in  the  mode  of  creating  new  burghs.  The 
decision  is  no  longer  left  with  the  ratepayers,  but  is  placed 
in  the  hands  of  the  Sheriff;  and  in  the  case  of  places  having 
2000  inhabitants  or  upwards,  he  has  no  option — a  burgh 
must  be  formed.  In  connection  with  the  election  of  Com- 
missioners,  some    notable    changes    are    introduced.      The 
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register  is  assimilated  to  the  parliamentary  register,  with  the 
female  voters  in  addition ;  the  nomination  of  candidates  must 
be  made  on  the  Tuesday  preceding  the  election,  instead  of 
the  Thursday,  and  nominations  may  be  withdrawn  up  till  the 
Thursday  at  4  p.m.  ;  provision  is  also  made  for  varying  the 
number  of  Commissioners  in  accordance  with  any  increase  or 
decrease  of  the  population. 

The  directions  in  which  the  powers  of  the  Commissioners 
are  increased  are  too  numerous  to  admit  of  specific  reference, 
but  mention  may  be  made  of  the  wide  powers  which  may  be 
acquired  by  means  of  Provisional  Orders,  especially  as  regards 
the  amalgamation  of  adjacent  burghs.  In  the  police  arrange- 
ments the  Act  provides  for  considerable  improvements,  notably 
in  discouraging  the  maintenance  of  separate  police  forces  by 
the  smaller  burghs;  for  while  burghs  of  not  less  than  7000 
inhabitants  presently  possessing  a  separate  police  establish- 
ment may  continue  to  do  so,  in  future  no  burgh  can  establish 
a  separate  force  unless  it  contains  20,000  inhabitants.  There 
are  also  useful  provisions  whereby  burghs  may  unite  with 
other  burghs  or  with  counties  in  having  the  same  Chief 
Constable. 

Of  purely  sanitary  matters  little  mention  is  made,  these 
clauses — as  already  indicated — ^having  been  dropped  to 
obviate  parliamentary  opposition.  But  the  appointment  of 
a  Sanitary  Inspector  and  of  a  duly  qualified  Medical  OfiScer 
of  Health  is  made  compulsory ;  and  power  to  make  bye-laws 
for  a  number  of  sanitary  purposes  is  provided.  In  matters 
closely  connected  with  public  health  a  considerable  increase 
of  powers  has  been  given,  and  the  Commissioners  will  now 
be  enabled  to  deal  more  effectively  with  lighting  and  cleans- 
ing, with  general  town  improvements,  with  streets  and  foot 
pavements,  with  buildings  old  and  new,  with  sewers,  drains, 
sanitary  conveniences,  water  supply,  and  the  cleansing  of 
stairs,  eta  Prominent  among  the  changes  in  regard  to  these 
matters  are  the  provisions  enabling  the  Commissioners  to 
establish  a  Dean  of  Guild  Court  The  clauses  as  to  slaughter- 
houses, markets,  hackney  carri^es,  etc  etc.,  all  tend  in  the 
same  direction  of  giving  the  Commissioners  additional  powers. 
Theatres,  music-halls,  and  places  of  public  entertainment 
must  in  future  be  licensed  by  the  Magistrates,  and  constables 
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are  authorised  to  enter  such  places  at  all  times.  The  power 
to  make  bye-laws  is  largely  extended.  Besides  provisions 
scattered  all  over  the  Act,  a  list  is  given  of  specific  purposes 
for  which  bye-laws  may  be  made,  and  as  these  include  one 
for  carrying  out  or  enforcing  any  provisions  of  the  Act  not 
specially  mentioned,  it  is  obvious  that  the  powers  of  the 
Commissioners  in  the  making  of  bye-laws  could  hardly  be 
carried  further.  Sets  of  bye-laws  for  new  buildings  and  for 
hackney  carriages  are  given  in  Schedules  IV*  and  V. 
Another  feature  of  the  new  Act  is  the  increase  in  the 
maximum  of  the  Burgh  General  Assessment — ^which  is  the 
name  given  to  the  assessment  for  general  police  purposes. 
Where  the  Commissioners  have  introduced  water,  the 
maximum  assessment  is  4a  per  £ ;  in  other  cases  it  is  2s. 

As  regards  ofifences  and  procedure  many  improvements 
are  introduced,  and  a  series  of  useful  forms  is  given  in  the 
Schedule  appended  to  the  Act 

While  the  Act  has  thus  in  many  most  important  respects 
extended  the  powers  of  Commissioners,  there  are  several  slips 
which  will  require  early  attention*  The  withdrawal  from 
the  ratepayers  of  a  populous  place  of  tbe  right  to  determine 
whether  it  shall  be  formed  into  a  bui^h  is  unfortunate,  and 
the  absence  of  any  provision  regarding  the  poll  to  be  taken 
with  reference  thereto  seems  to  be  an  unintentional  omission. 
This  omission  not  only  affects  the  adoption  of  the  Act  in 
these  burghs,  but  seriously  interferes  with,  and  may  render 
nugatory,  the  provisions  of  sea  306,  regarding  special  orders 
of  the  Commissioners.  Again,  while  by  sec.  29  the  number 
of  Commissioners  in  Police  Burghs  is  to  be  increased  or 
decreased  according  to  the  number  of  the  population  by 
application  to  the  Sheriff,  yet  in  those  burghs  which  have  a 
municipal  authority  elected  under  3  &  4  Will.  IV.  cc  76 
and  77,  no  increase  of.  the  municipal  body  can  be  had  without 
express  legislation  or  Proviaion^l  Order.  The  result  is  that 
many  burghs,  generally  those  most  requiring  it,  do  not  get 
the  benefit  of  the  provision  at  alL 

The  tenure  of  the  Medical  OfiBcer  and  Sanitary  Inspector 
under  the  Act  ought  to  be  put  beyond  doubt  With 
reference  to  the  opinion  of  counsel  referred  to  on  p.  135,  it 
is  right  to  point  out  that  the  provisions  in  the  Local  Govem- 
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ment  Act,  52  &  53  Vict.  c.  50,  as  to  the  Medical  Officer  and 
Sanitary  Inspector,  occur  under  the  heading  "  Provisions  as  to 
Powers  of  Council  "^ — that  **  Council  "  means  County  Council, 
and  that  sec.  54,  sub-sec.  (4),  applies  to  every  Medical  Officer 
and  Sanitary  Inspector  appointed  under  the  Act,  or  under 
the  Public  Health  Acts.  In  these  circumstances  the  question 
has  been  raised,  whether  the  sanction  of  the  Board  of  Super- 
vision is  required  for  the  dismissal  of  officers  appointed 
under  the  Act,  on  the  ground  that  thereunder  they  only  hold 
office  during  the  pleasure  of  the  Commissioners. 

In  sea  429  it  is  provided  that,  on  the  conviction  of  a 
person  for  having  for  said  for  human  food  any  unsound  or 
diseased  animal,  the  Burgh  Prosecutor  may  proceed  against 
the  original  seller  as  art  and  part  in  the  offence,  and  as 
liable  to  the  same  punishment  as  the  Act  prescribes  there- 
for ;  but  no  such  offence  is  in  the  Act,  nor  penalty  prescribed 
thereby  provided,  consequently  no  prosecution  can  take  place 
against  the  original  seller.  Again,  in  sea  490,  the  Magis- 
trate may  sentence  an  accused,  on  conviction  of  common-law 
crimes  or  offences,  to  imprisonment  for  a  period  not  exceeding 
two  months,  or  impose  a  fine  not  exceeding  £10  ;  and  in  lieu 
of,  GT  in  addition  thereto,  he  may  order  the  accused  to  find 
security  for  good  behaviour,  under  a  penalty  not  exceeding 
£20,  failing  which  he  may  award  imprisonment, '' or  addi- 
tional imprisonment  not  exceeding  the  respective  periods 
after  specified ;  but  in  no  case  shall  the  total  imprisonment 
exceed  sixty  days,  except  as  hereinafter  provided."  The 
"hereinafter  provided"  evidently  refers  to  sea  501,  the 
maximum  period  of  imprisonment  wherein  is  sixty  daya 
There  is  thus,  first,  the  inconsistency  between  the  sixty  days 
and  two  months  in  these  punishments ;  and  second,  a  con- 
templated further  period  of  imprisonment  on  failure  to  find 
caution,  for  which  no  provision  is  made. 

By  sea  382,  habitual  drunkards  may  be  charged  with 
aggravation  in  case  the  accused  has  been  three  times  con- 
victed within  the  twelve  months  preceding,  and  an  additional 
penalty  or  imprisonment  is  authorised  on  conviction;  and, 
by  sec.  465,  it  is  competent  for  the  Baigh  Prosecutor,  in 
charging  any  person  with  an  offence  under,  or  a  contraven- 
tion of,  any  of  the  provisions  of  the  Act,  to  libel  a  chai^ge  of 
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aggravation  by  previous  conviction  within  seven  years,  for  a 
like  offence  or  contravention  of  this  Act,  or  any  other  Act  or 
bye-laws ;  and  in  the  event  of  the  said  offence  or  contraven* 
tion,  together  with  the  said  aggravation,  being  proved  to  the 
satisfaction  of  the  Magistrate,  it  shall  be  lawful  for  the 
Magistrate  to  impose  a  penalty  not  exceeding  40s.,  or  thirty 
days'  imprisonment,  without  the  option  of  a  fine,  in  respect 
of  such  aggravation,  in  addition  to  the  penalty  or  imprison- 
ment which  he  is  authorised  by  this  Act  to  impose  for  the 
offence  or  contravention  itself. 

These  two  sections  present  a  good  deal  of  difficulty. 
While  sec.  145  is  wide  enough  to  cover  the  case  of  habitual 
dronkards,  it  will,  be  safer  to  hold  sec.  382  as  the  only  one 
providing  for  previous  aggravations  in  such  casea  Again, 
does  sec.  465  authorise  a  Magistrate  to  inflict  imprisonment 
for  thirty  days  beyond  the  two  months,  or  sixty  days, 
sanctioned  throughout  the  Act,  or  is  the  two  months  the 
maximum  authorised  by  sec.  501  ? 

The  following  useful  penal  provision,  in  sec.  251  of  the 
Act  of  1862,  has  been  omitted: — ^" Every  person  who  causes 
any  tree  or  timber,  iron  beam,  stone,  or  other  thing,  to  be 
drawn  or  hauled  otherwise  than  upon  a  wheeled  carriage,  or 
who  causes  any  tree  or  timber^  iron  beam,  stone,  or  other 
thing,  to  be  drawn  in  or  upon  any  carriage,  without  having 
sufficient  means  of  safely  guiding  the  sama"  Several  other 
minor  slips  also  occur,  as  in  sec.  105,  where  the  word 
"courts"  is  evidently  used  instead  of  ** stairs";  in  sec.  116, 
where  the  marginal  note  says  the  occupiers  are  to  cleanse 
footways,  while  the  section  provides  that  Commissioners  are 
to  do  it;  and  in  sea  461,  where,  in  the  clause  itself,  it  is 
provided  that  the  Commissioners  are  to  appoint  the  Burgh 
Prosecutor,  whereas  the  marginal  note  says  it  is  the  Magis- 
trates. There  is  also  a  difficulty  as  to  whether  Police  Burghs 
can  add  to  the  list  of  highways  taken  over  from  the  County 
Coancils,  and  in  respect  of  which  they  would  be  entitled  to 
assess  under  the  Eoads  Act 

If  any  new  Act  be  introduced  these  defects  should  be 
remedied,  and  opportunity  should  be  taken  at  the  same  time 
to  provide  that  the  relative  position  and  duties  of  the  Pro- 
curator-Fiscal for  the  county  and  the  Chief  Constable  for  the 
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burgh  in  regard  to  fires  as  dealt  with  in  sec.  296,  be  made 
more  clear  and  definite.  .  Sec.  461  might  also  be  amended,  to 
the  effect  of  allowing  Commissioners  to  appoint  a  Depute 
Burgh  Prosecutor,  even  where  there  is  only  one  Police  Court 
There  does  not  seem  to  be  any  particular  reason  why  the 
power  to  appoint  a  Deputy  Burgh  Prosecutor  should  be 
limited  to  burghs  where  there  are  more  Police  Courts  than 
one.    This  is  substantially  making  the  enactment  of  no  effect. 

The  powers  of  Commissioners  as  to  building  in  courts  are 
still  defective,  and  are  possibly  impaired  rather  than  im^ 
proved  by  this  Act  Its  provisions  seem  to  apply  solely  to 
new  courts,  whereas  the  greatest  necessity  arises  in  altering 
or  adding  to  buildings  in  existing  courts.  Likewise,  the 
provisions  as  to  ruinous  tenements  are  not  suflSciently 
stringent  and  capable  of  rapid  execution*  Sec.  195  is  only 
applicable  to  the  case  of  ruinous  buildings  held  by  two  or 
more  joint  owners,  while  in  the  cases  to  which  sec  200 
applies,  procedure  can  only  take  place  after  three  months' 
notice.  All  cases  might  very  well  be  dealt  with  under  sec. 
193,  and  sec.  200  eliminated. 

The  provision  as  to  appeal  is  still  left  in  a  most  unsatis- 
factory condition.  Why,  if  an  appeal  be  taken  to  the  Sheriff, 
neither  party  can  go  further  than  the  Sheriff-Depute,  while  if 
the  appellant  goes  direct  to  the  Court  of  Session  the  case 
may  go  to  the  Inner  House,  and  presumably  therefrom  to 
the  House  of  Lords,  seems  inexplicabla  It  would  have  been 
a  much  more  practical  and  satisfactory  course,  in  the  event 
of  either  party  being  dissatisfied  with  the  judgment  of  the 
Sheriff,  if  an  appeal  had  been  allowed  direct  to  either 
Division  of  the  Court  of  Session,  on  a  case  stated,  or  simply 
on  the  proceedings  before  the  Sheriff. 

The  provisions  as  to  articles  found  or  stolen  or  fraudulently 
obtained  are  still  defective.  To  render  such  thoroughly 
effidctive,  every  person  who  occupies  premises,  and  exposes  or 
offers  for  sale  or  exchange  second-hand  goods  or  articles  of  any 
description,  including  watches,  jewellery,  or  any  thing  of  a 
secondhand  character,  ought  to  be  compelled  eiUier  to  obtain 
a  licence  from  the  Magistrates  under  suitable  conditions,  or  at 
least  to  register  their  places  of  business  in  the  Magistrates' 
books,  and  to  keep  a  record  of  all  their  transactions  relating 
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to  such  articles  wbicb  should  be  patent  to  the  police.  Sec. 
413  might  also  be  improved  by  authorising  the  Burgh  Pro- 
secutor or  Chief  Constable  to  apply  to  the  Magistrate  for 
warrant,  after  sufficient  notice,  to  deliver  goods  or  money  in 
the  custody  of  the  police  to  the  owner  or  reputed  owner 
thereof  with  or  without  payment  of  any  sum,  as  the  Magis- 
trate may  think  fit 

The  Act  for  the  Protection  of  and  Prevention  of  Cruelty 
to  Children,  1889,  though  a  very  beneficial  Act,  has  practi- 
cally been  allowed  to  become  a  dead  letter  in  Scotland.  The 
Bui^h  Prosecutor  under  the  present  Act  should  be  made  the 
prosecutor  under  that  Act,  and  it  should  be  specially  incor- 
porated as  part  of  the  present  Act,  so  that  the  Chief  Con- 
stable into  whose  hands  these  unfortunate  children  generally 
come  may  be  enabled  to  deal  with  them  as  provided  by  the 
Act 

A  provision  ought  also  to  be  introduced  empowering  the 
Burgh  Prosecutor  to  charge  young  lads  or  children  with 
plucking,  pulling  up,  or  carrying  away  any  fruit,  flowers, 
vegetables,  or  such  like,  without  consent  of  the  owner, 
as  an  offence  against  the  Act,  punishable  by  a  small  fine, 
whipping,  or  caution  for  good  behaviour,  instead  of  such  being 
dealt  with  as  theft  at  common  law,  as  at  present;  and  a 
similar  provision  might  with  advantage  be  added  applicable 
to  the  case  of  children  climbing  on  walls,  hoardings,  fences, 
scaffolding,  roofs  of  buildings,  and  the  like,  as  well  as  the 
wading  through,  trampling  down,  damaging  or  destroying 
growing  crops,  ground,  or  nurseries,  and  such  places,  without 
the  authority  of  the  owner  or  occupier. 

Clause  480  might  also  be  amended  by  authorising  fines 
imposed  upon  children  under  fourteen  to  be  recovered  from 
their  parents,  which  would  have  a  beneficial  effect  in  com- 
pellii^  them  to  exercise  a  stricter  supervision  of  them. 

In  dealing  with  the  suppression  of  vagrants  and  habitual 
offenders  much  greater  and  more  effectual  remedies  are 
urgently  and  immediately  required.  There  is  a  considerable 
and,  it  is  feared,  increasing  class  who  spend  their  time  between 
the  prison  and  the  poorhouse,  with  an  occasional  summer  holiday 
on  the  h^hway  or  viUage  common*  How  to  deal  with  such 
efiSdently  is  one  of,  if  not  the  most  pressing  problems  of  modem 
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timea  At  present,  the  police  and  the  Poor  Law  are  perfectly 
powerless  to  deal  with  such  a  class  in  any  remedial  manner, 
and  the  protection  which  the  Poor  Law  affords  only  acts  as 
a  sanitorium  to  fit  such  persons  for  becoming  the  recipients 
of  such  punishments  as  the  police  law  provides.  Inquiry  and 
legislation  are  both  urgently  needed  with  the  view  at  least 
of  endeavouring  to  find  some  solution  of  the  problem,  how- 
ever inadequate. 

But,  numerous  as  its  omissions  and  imperfections  un* 
doubtedly  are,  the  Act  of  1892  is  a  great  and  a  useful  piece 
of  legislation.  Applying  to  nearly  half  the  population  of 
Scotland,  its  effects  will  be  far-reaching  and  influential  That 
they  will  on  the  whole  be  advantageous,  both  to  the  Local 
Authorities  and  the  inhabitants  under  their  charge,  admits  of 
little  doubt  Much  of  the  success  of  the  Act,  however,  will 
depend  on  its  administration.  Prudence  and  discretion  on 
the  part  of  the  Commissioners,  patience  and  consideration  on 
the  part  of  the  ratepayers,  are  alike  necessary.  Parliament 
has  placed  in  the  hands  of  the  administrators  of  our  Scottish 
burghs  powers  more  extensive  than  were  ever  before  en- 
trusted to  Local  Authorities,  and  in  the  exercise  of  these 
powers  they  are  untrammelled  by  the  control  of  any  officer 
of  State  or  department  of  Government.  It  will  be  for  them 
to  show  that  this  confidence  is  not  misplaced,  by  using 
these  extensive  powers  judiciously  and  wisely,  with  a  single 
eye  to  the  moral  and  material  welfare  of  the  community. 
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Just., Justiciary  Reports  (Scottish). 

L.  J.^ Law  Journal. 

L.  J.,  N.  S.,     .     .     .  Law  Journal,  New  Series. 

L.  R., Law  Reports. 

L.  Rev., Law  Review. 

L.  T. Law  Times. 

L.  T.,— N.  S.,  0.  S.,  .  Law  Times,— New  Series,  Old  Scries. 

Lumley, Lnmley  on  Byelaws. 

M.  C, Magistrates'  Cases. 

Rob      '  .     .*      (  ^^^^'^  ^^d  Robinson's  Appeals  (Scottish). 

M.  ft  W.,      ....  Meeson  and  Welsby's  Reports. 

M.,  MT.,  or  Macph., .  Macpherson's  Court  of  Session  Reports. 

^'iL^ul\  ^[  *^"*^P^-;  I  Macpherson's  House  of  Lords  Reports. 

Macq., Macqueen's  App.  Cases  (Scottish). 

Marwick,      ....  Law  and  Practice  in  r^rd  to  Municipal  Elections. 

M.,orMor.,      .     .     .  Morison's  Dictionary  of  Decisions  (Scottish). 

Mur., Murray's  Reports  (Scottish). 

N.  S., New  Series. 

Oke, Oke's  Magisterial  Synopsis. 

P.  C, Privy  Council. 

Pat.  App.,     ....  Paton's  Appeal  Cases  (Scottish). 

Pixley, Pixley  on  Auditors. 

Q.  B.  D., Law  Reports,  N.  S.,  Queen's  Bench  Division. 

K.,orRet.,  .    .     .     .  Rettie's  Court  of  Session  Reports. 

K.  (Just. ),  or  R.  (J.  C. ),  Rettie's  Court  of  Session  Re{)orts  (Justiciary). 

Rankine, The  Law  of  Landownership  in  Scotland. 

Rob., Robertson's  App.  Cases. 

S., Shaw's  Court  of  Session  Reports. 

S.  J., Solicitor's  Journal. 

S.,  N.  E.,     .     .     .     .  Shaw's  Court  of  Session  Reports,  New  Edition. 

Sc.  Jur., Scottish  Jurist. 

S.  L.  R., Scottish  Law  Reporter. 

Scot.  Law  Rev. ,      .     .  Scottish  Law  Review. 

Shaw, Shaw's  Justiciary  Reports. 

Sh.  App.,      ....  Shaw's  Reports  of  Appeal  Cases  (Scottish). 

8h.  Dig., Shaw's  Digest  of  Decisions  (Scottish), 

Sh.  ft  M'L., .     .     .     .  Shawand  Maclean's  Reports  (Scottish). 

Skelton, Handbook  of  Public  Health. 

Stuart, Stuart's  Reports  (Scottish). 

Swinton, Swinton's  Just  Rep.  (Scottish). 

T.  L.  R., Times  Law  Reports. 

W.  N., Weekly  Notes. 

W.  R., Weekly  Reporter. 

W.  ft  S., Wilson  ft  Shaw's  H.  L.  Reports  (Scottish). 

White, White's  Justiciary  Reports  (Scottish). 
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BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

(55  AND  56  VICT,  a  56.) 


A71  Act  for  regulating  the  Police  and  Sanitary  Administration 
of  Towns  and  PoptUous  Places,  and  for  fa^litating  the 
union  of  Police  and  Municipal  Administration  in  Burghs 
in  Scotland, — [28^A  June  1892.] 

Whereab  it  is  expedient  to  amend  the  laws  relating  to  the 
police  and  sanitary  administration  of  towns  and  populous 
places,  and  to  facilitate  the  union  of  police  and  municipal 
administration  in  burghs  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Title. — The  title  cannot  be  resorted  to,  says  Lord  Cottenham, 
in  construing  the  enactment.  The  title,  though  it  has  occasionally 
been  referred  to,  as  aiding  in  the  construction  of  an  Act^  is  certainly 
no  part  of  the  law,  and,  in  strictness,  ought  not  to  be  taken  into 
consideration  at  all.  And  Lord  Denman  remarked  that  the  Court 
had  often  laid  that  down.  The  rule  has  not,  indeed,  been  invariably 
observed,  but  it  does  not  seem  that  on  these  occasions  attention  was 
directed  to  the  established  rule. — Maxwell  on  Statutes,  2nd  ed.,  p.  50. 

Objects  of  Act, — These  are — (1)  to  amend  the  laws  relating  to  the 
police  and  sanitary  administration  of  towns  and  populous  places,  and 
(2)  to  facilitate  the  union  of  police  and  municipal  administration  in 
huighs  in  Scotland.  The  sanitary,  or  public  health,  clauses  of  the 
Bill  were  dropped  out  in  the  last  Committee  stage  in  the  House  of 
Commons,  otherwise  the  Bill  would  not  have  been  carried.  There 
remained  the  parts  of  the  Act  dealing  with  cleansing,  regulation  of 
new  buildings,  ventilation,  sewers,  drains,  etc.,  which  may  be  con- 
sidered as  sanitary  administration.  The  public  health  in  burghs 
and  popolooB  places  will  continue  to  be  regulated  by  the  Public 
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Health  (Scotland)  Act,  1867,  and  the  amending  Acts  of  1871,  34  & 
35  Vict.  c.  38 ;  1875,  38  &  39  Vict.  c.  74 ;  and  1882,  45  Vict.  c.  11. 
The  Provost,  Magistrates,  and  Council  or  Commissioners  in  every 
burgh  are  the  Local  Authority  under  the  Public  Health  (Scotland) 
Act,  1867,  within  the  area  of  the  burgh  (sec.  43,  55  &  56  Vict- 
c.  55). 

The  union  of  police  and  municipal  administration  is  facilitated  by 
the  provisions  of  sec.  42,  enacting  that  where  various  municipal  or 
police  authorities  possess  jurisdictions  and  powers  within  the  area  of 
the  burgh,  in  police,  water,  gas,  drainage,  rating,  matters  of  public 
health  or  otherwise,  such  jurisdictions  and  powers  are  to  be  wholly 
exercised  by  the  Provost,  Magistrates,  and  Town  Council  or  Com- 
missioners of  the  burgh.  And  clause  45  authorises  application  to  be 
made  to  the  Secretary  of  State  for  Scotland  for  a  Provisional  Order, 
whenever  it  appears  desirable  to  the  Magistrates  and  Council  or  the 
Commissioners  of  contiguous  or  adjacent  bui^hs,  for  amalgamating 
the  administration  of  such  burghs  for  the  purposes  of  the  Act,  or 
both  for  municipal  purposes  and  the  purposes  of  the  Act,  or  carrying 
on  jointly  such  administration. 

Preamble. — The  preamble  of  a  Statute  has  l)een  said  to  be  a 
good  means  to  find  out  its  meaning,  and  as  it  were  a  key  to  the 
understanding  of  it ;  and  as  it  usually  states  or  professes  to  state  the 
general  object  and  intention  of  the  Legislature  in  passing  the  enact- 
ment, it  may  legitimately  be  consulted  for  the  purpose  of  solving 
any  ambiguity,  or  of  fixing  the  meaning  of  words  which  may  have 
more  than  one,  or  of  keeping  the  effect  of  the  Act  within  its  real 
scope,  whenever  the  enacting  part  is  in  any  of  these  respects  open  to 
doubt. — Maxwell,  p.  52. 

1.  Short  Title  and  Extent. — This  Act  may  be  cited 
as  the  Burgh  Police  (Scotland)  Act,  1892,  and  shall  apply  to 
Scotland  only. 

The  Act  should  always  be  cited  by  this  title,  particularly  in 
judicial  proceedings. 

Marfjincd  Notes, — On  the  question  as  to  whether  the  marginal  notes 
are  to  be  regarded  as  part  of  the  Act,  and  read  and  construed  as 
such,  no  authoritative  decision  has  been  pronounced,  and  conflicting 
opinions  have  been  expressed.  In  Claydon  r.  Green  (L.  K.,  3  C.  P., 
521),  Willis,  J.,  said  :  "  Something  has  been  said  about  the  marginal 
note  to  sec.  4  of  the  9  Geo.  TV.  c.  61.  I  wish  to  say  a  word  upon 
that  subject.  It  appears  from  Blackstone's  Commentaries,  vol.  i.  p. 
183,  that  formerly,  at  one  stage  of  the  Bill  in  Parliament,  it  was 
ordered  to  be  engrossed  upon  one  or  more  rolls  of  parchment.  That 
practice  seems  to  have  continued  down  to  the  session  of  1849,  when 
it  was  discontinued,  without,  however,  any  Statute  being  passed  to 
warrant  it.  See  May's  Parliamentary  Practice,  3rd  ed.,  382.  Since 
that  time,  the  only  record  of  the  proceedings  of  Parliament — the 
important  proceedings  of  the  highest  tribunal  of  the  Kingdom — is 
to  be  found  in  the  copy  printed  by  the  Queen's  printer.     But  I 
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desire  to  record  my  conviction  that  this  change  in  the  mode  of  record- 
ing them  cannot  affect  the  rule  which  treated  the  title  of  the  Act, 
the  marginal  notes,  and  the  punctuation,  not  as  forming  part  of  the 
Act,  but  merely  as  temporanea  expositio.  The  Act,  when  passed, 
must  be  looked  at  just  as  if  it  were  still  entered  upon  a  roll,  which  it 
may  be  again,  if  Parliament  should  be  pleased  so  to  order,  in  which 
case  it  would  be  without  these  appendages,  which,  though  useful  as 
a  guide  to  a  hasty  inquirer,  ought  not  to  be  relied  upon  in  construing 
an  Act  of  Parliament."  And  in  Attorney-General  v.  Great  Eastern 
Railway  Co.  (11  Ch.  D.,  465),  James,  L.,  indicates  that  the  marginal 
notes  may  be  looked  at,  while  Bramwell,  L.-J.,  doubts  this. 

While  in  Rex  v.  Milverton,  25th  Nov.  1836  (Adolphus  and  Ellis, 
5,  841),  Lord  Denman  says :  "  There  is  a  marginal  note  to  this  form, 
which  is  not  merely  found  in  the  printed  Act,  but  in  the  Parliament 
roll :  '  If  there  are  more  highways  than  one  to  be  stopped  up,  there 
should  be  a  separate  order  for  each.'  These  words  are  a  part  of  the 
Act  of  Parliament,  and  must  receive  their  full  effect." 

And  again,  In  re  Venour  (2  Ch.  D.,  525),  Jessel,  M.  R,  said :  "  This 
view  is  borne  out  by  the  marginal  note ;  and  I  may  mention  that 
the  marginal  notes  of  Acts  of  Parliament  now  appear  on  the  Rolls 
of  Parliament^  and  cf>nsequently  form  part  of  the  Acts,  and  in  fact 
are  so  clearly  so  that  I  have  known  them  to  be  the  subject  of  motion 
and  amendment  in  Parliament" 

In  the  Attorney-General  v.  Great  Eastern  Railway  Co.,  Bramwell, 
L.-J.,  asked  the  pertinent  question:  "What  would  happen  if  the 
marginal  note  differed  from  the  section,  which  is  a  possibility,  as 
shown  in  sec.  112  of  this  Act?  Does  the  marginal  note  repeal  the 
clause,  or  the  clause  the  marginal  note?"  See  the  marginal  note 
to  sec.  116  of  this  Act  of  1892.  The  marginal  note  says  "the  foot 
pavements  are  to  be  swept  by  the  occupiers,"  while  the  clause  says 
"that  the  Commissioners  shall  keep  the  foot  pavements  properly  swept 
and  cleansed."  There  can  be  little  doubt  tJiat  the  Court  will  hold 
that  the  obligation  lies  on  the  Commissioners. 

2«  Commenoement  of  Act. — ^This  Act  shall  come  into 
operation,  except  so  far  as  otherwise  hereinafter  provided,  on 
the  fifteenth  day  of  May  one  thousand  eight  hundred  and 
ninety-three,  which  date  is  hereinafter  called  the  commence- 
ment of  this  Act. 

See  clauses  5  and  6  and  Schedule  I.  as  to  the  application  of  the 
Act,  and  clause  15  as  to  adoption  of  this  Act.  The  Act  comes  into 
operation  in  every  existing  burgh  in  Scotland  from  its  commence- 
ment, with  the  exception  of  the  burghs  named  in  Schedule  II., 
which  are — Edinburgh,  Glasgow,  Aberdeen,  Dundee,  and  Greenock. 

By  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  sec.  36,  it 
is  provided — (1)  In  this  Act,  and  in  every  Act  passed  either  before 
or  after  the  commencement  of  this  Act,  the  expression  "  commence- 
ment," when  used  with  reference  to  an  Act,  shall  mean  the  time 
at  which  the  Act  comes  into  operation.     (2)  Where  an  Act  passed 
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after  the  commencement  of  this  Act,  or  any  Order  in  Council,  order, 
warrant,  scheme,  letters-patent,  rules,  regulations,  or  bye-laws  made, 
granted,  or  issued,  under  a  power  conferred  by  any  such  Act,  is 
expressed  to  come  into  operation  on  a  particular  day,  the  same  shall 
be  construed  as  coming  into  operation  immediately  on  the  expiration 
of  the  previous  day. 

An  Act  of  Parliament  which  comes  into  operation  on  a  given  day 
becomes  law  as  soon  as  the  day  commences,  and  any  event  which 
occurs  during  that  dav  takes  place  "  after  the  passing  of  the  Act " — 
Tomlinson  v.  Bullock^CL.  K,  4  Q.  B.  D.,  230;  48  L.  J.,  M.  C,  95;  40 
L.  T.,  N.  S.,  459). — Glen,  p.  591.  See  sec.  24  as  to  Commissioners  and 
Magistrates  in  burghs,  wholly  or  partly  administered  under  any  general 
or  local  Police  Act,  at  the  commencement  of  the  Act,  continuing  to 
hold  and  exercise  their  oflSce,  and  perform  the  duties  thereof,  till  their 
successors  are  appointed  under  this  Act.  The  words,  "  except  so  far  as 
otherwise  hereinafter  provided,"  seem  to  refer  chiefly  to  those  cases 
where  the  Act  does  not  come  into  operation  till  after  the  15th  May 
1893,  and  where  burghs  are  created  after  the  Act,  and  possibly  to 
the  case  of  the  burghs  referred  to  in  Schedule  11. ;  see  sees.  5  and  1 5. 

In  Campbell  v.  Police  Commissioners  of  Leith,  28th  Feb.  1870 
(8  M.,  31  H.  L.),  the  Lord  Chancellor  referred  to  the  schedule  at 
the  end  of  the  1862  Act,  Schedule  E,  for  the  purpose  of  elucidating 
the  construction  of  several  clauses  of  the  Act. 

3.  DiYision  into  Parts. — This  Act  is  divided  into  parts 
as  follows : — 

Part    I.  Greneral.  Part  IV.  Police  Administration. 

Part  II.  Constitution   of  Police         Part  V.  Eating  and  Borrowing 

Burghs.  Powers. 

Part  III.  Police  Force.  Part  VI.  Oflfences  and  Penalties. 

Headings  to  Parts  of  Acts, — "  In  a  case  arising  under  the  Lands 
Clauses  Consolidation  Act,  1846,  the  House  of  Lords  considered  that 
the  headings  of  a  portion  of  the  schedule  might  be  referred  to,  to 
determine  the  sense  of  any  doubtful  expression  in  a  section  ranged 
under  such  heading." — Glen,  p.  4 ;  Hammersmith  Railway  Company 
V.  Brand  (L.  R,  4  H.  L.,  171). 


PART  I.— GENERAL. 

4.  Definitions. — The  following  words  and  expressions  in 
this  Act  shall  have  the  meanings  hereby  assigned  to  them, 
unless  there  be  something  in  the  subject  or  context  repugnant 
to  such  construction ;  that  is  to  say. 

Meanings  of  Words  and  Eocpressiom. — Erles,  J.,  draws  a  distinction 
between  **  include "  and  "  mean."  He  says  :  "  If  the  section  had 
said,  inhabitant  shall  mean  one  rated  and  no  other,  it  would  have 
been  decisive ;  but  I  think  ^e  word  *  include '  is  used  throughout 
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the  section  by  way  of  extension,  as  *  church*  shall  be  understood 
'  chapel/  and  that  when  it  is  intended  to  make  an  excluding  definition 
the  phrase  is  altered,  as  *  petty  sessions '  shall  be  understood  to  mean 
the  petty  session  or  petty  sessions  held  for  the  division  or  place," — 
Keg.  r.  Kershaw,  6  E.  and  B.,  1007. 

(1.)  "Board  of  Supervision"  shall  mean  the  Board  of 
Supervision  for  the  relief  of  the  poor  and  of  public  health : 

The  Constitution  of  the  Board  of  Supervision  is  fixed  by  the 
Poor  Law  Act,  8  &  9  Vict.  c.  83,  sec.  2,  et  seq.  It  derives  its 
sanitary  powers  from  the  Public  Health  Acts,  30  &  31  Vict,  c  101, 
and  amending  Acts,  which  are  enumerated  under  sub-heading  (29) 
of  this  sec  4. 

(2.)  "Broker"  shall  include  any  person  dealing  in  second- 
band  goods  or  articles,  or  in  yam  or  waste,  or  in  other 
unwrought  material,  or  in  old  metals,  bones,  or  rags :  Provided 
always  that  wholesale  dealers  in  rags,  ropes,  and  waste,  pur- 
chasing only  from  licensed  brokers  or  licensed  marine  store 
dealers,  or  in  quantities  of  not  less  than  half  a  ton,  shall  not 
be  included  in  this  definition. 

Person,— Bj  the  Interpretation  Act  of  1889,  62  &  53  Vict.  c.  63, 
sec.  1,  it  is  provided  that  "  in  this  Act  and  in  every  Act  passed  after 
the  year  1850,  i^rhether  before  or  after  the  commencement  of  this 
Act,  unless  the  contrary  intention  appears, — 

"  (a)  Words  importing  the  masculine  gender  shall  include  females, 
and — 

"  (b)  Words  in  the  singular  shall  include  the  plural,  and  words 
in  the  plural  shall  include  the  singular ; "  and  by  sec.  2  it  is  pro- 
vided that  "  in  the  construction  of  every  enactment  relating  to  an 
o£fence  pamshable  on  indictment  or  on  summary  conviction,  whether 
contained  in  an  Act  passed  before  or  after  the  commencement  of  this 
Act,  the  expression  'person'  shall,  unless  the  contrary  intention 
appears,  include  a  body  corporate." 

^roAcr.— In  M*Mullan  v.  MThee,  9th  June  1882(9  R,  Justiciary 
Cases,  p.  36),  the  question  arose  as  to  what  constituted  "  dealing," 
within  the  meaning  of  the  Glasgow  Police  Act,  and  as  to  what  con- 
stituted a  wholesale  dealer.  In  regard  to  this.  Lord  Young  says : 
"But  he — the  appellant — says  he  is  a  wholesale  dealer,  that  his 
purchases  are  of  a  wholesale  character,  and  that  his  sales  are  also 
of  a  wholesale  character,  although  no  doubt,  on  this  occasion,  he  did 
purchase  the  small  quantity  of  twenty-three  bags.  A  transaction 
of  that  extent  is,  I  agree,  a  retail  transaction,  such  as  any  trafficker 
within  the  definition  of  the  Statute  might  make,  and  I  am  alto- 
gether averse  to  the  contention  that  a  man  who  makes  purchases 
of  that  nature — the  criticism  would  apply  even  to  smaller  purchases 
than  that  —  is  not  a  dealer  in  second-hand  articles,  as  a  broker, 
merely  because  he  only  sells  in  wholesale  quantities.  .  .  .  But  then 
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it  is  not  proved  that  this  was  other  than  an  isolated  transaction — that 
the  purchase  was  other  than  an  isolated  transaction  with  a  person 
accidentally  coming  to  the  appellant's  shop.  It  is  not  stated  that 
there  was  any  other  case.  .  .  .  Therefore  I  answer  the  question 
exactly  as  it  is  put,  helieving  that  it  is  put  according  to  the  facts  as 
they  were  proved  — whether  this  individual  purchase  was  the  carry- 
ing on  of  the  trade  of  a  broker  as  defined  in  this  Act  ?  And  I  am 
of  opinion  that  the  evidence  of  tliat  single  purchase  was  not  evidence 
on  which  the  magistrate  could  reasonably  convict  the  appellant  of 
carrying  on  that  trade.  The  evidence  might  have  been  made  suffi- 
cient by  bringing  witnesses  to  show  that  the  appellant  had  many  such 
transactions,  and  that  this  was  really  not  an  isolated  case  at  all. 
But  that  is  not  the  case  before  us." 

(3.)  "  Building "  shall  include  any  structure  or  erection  of 
what  kind  and  nature  soever,  and  every  part  thereof. 

Building, — Not  much  assistance  will  be  derived  from  this  defini- 
tion, as  it  leaves  the  words  "  structure  or  erection  "  to  be  defined 
themselves.  In  dictionary  definition  a  structure  is  defined  as  "a 
building  of  any  kind,  but  chiefly  a  building  of  some  size,  or  of 
magnificence;  an  edifice;"  while  an  erection  is  defined  as  "any- 
thing erected,  a  building  of  any  kind."  See  Imperial  Dictionary. 
In  The  Police  Commissioners  of  Fort  William  v,  Kennedy,  8th  July 
1878  (5  R,  H.  L.,  215),  it  was  held  that  a  low  wall  and  railing  in 
front  of  a  dwelling-house,  which  separated  a  small  plot  of  ground 
from  the  street,  did  not  constitute  a  building  within  the  meaning  of 
the  Act  of  1862,  and  that  the  Commissioners  were  not  empowered 
to  require  the  proprietor  in  building  to  keep  back  the  new  front 
wall  of  his  house  in  a  line  with  that  of  the  adjoining  house.  See 
also  Police  Commissioners  of  Partick  v.  The  Great  Western  Steam 
Laundry,  27th  Jan.  1886  (13  R.,  500). 

In  Somerville  v.  Macgregor,  7th  Nov.  1889  (17  R,  46),  the  Lord 
Justice-Clerk  said:  "The  words  to  alter  the  structure  are  words 
requiring  interpretation,  and  are  necessarily  restrictive.  The  natural 
construction  of  such  words  is  that  they  refer  to  alterations  which 
affect  the  structure,  either  by  altering  it  externally  as  regards  its  size, 
the  ground  it  covers,  or  in  some  similar  manner,  or  interfere  with 
those  walls  or  other  parts  of  the  building,  whether  external  or 
internal,  on  which  the  stability  and  safety  of  the  whole  structure 
may  depend.  It  is  not  a  natural  construction  to  make  them  apply 
to  every  internal  fitting,  such  as  lath  and  standard  partitions,  or 
the  like,  which  are  not  part  of  the  structure,  but  only  conveniences 
in  its  use,  which  may  vary  according  to  the  particular  use  to 
which  the  building  may  from  time  to  time  be  put,  or  the  family 
or  business  exigencies  of  the  occupants.  The  actual  work  which 
he  (the  appellant)  has  done  consists  in  putting  up  some  lath  and 
standard  partitions,  putting  in  an  additional  water-closet,  and  some 
sinks.  None  of  these  alterations,  in  my  opinion,  are  alterations  on 
the  structure  of  the  existing  building." 

In  Magistrates  of  Edinburgh  v.  Brown,  17th  Jan.  1833  (8  Fac, 
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134),  the  Court  held  that  where  a  party  held  a  feu-right  under  the 
servitude  that  ho  shall  not  erect  any  building  whatever,  etc.,  a 
shed,  open  in  front,  with  a  roof  covered  with  lead,  supported  by 
cast-iron  pillars,  and  attached  both  to  the  parapet  wall  and  to  the 
waUs  of  the  session-house  and  church,  was  a  building  within  the 
true  meaning  of  the  term,  as  used  in  the  original  charter  and  subse- 
quent titlea  And  in  Magistrates  of  Edinburgh  r.  Paton  &  Ritchie, 
3rd  March  1858  (20  D.,  731),  where  a  feu-charter  contained  a  servitude 
that  the  vassal  should  not  erect  any  building  whatever  on  a  certain 
part  of  the  feu,  the  Court  held  that  under  these  words  the  construc- 
tion of  cellars  under  the  surface  was  forbidden.  The  Lord  Justice- 
Clerk  said :  '*  The  question  was  argued  whether  a  cellar  under  the 
surface  was  a  building.  I  hold  that  a  cellar  is  a  building.  Then 
it  was  argued,  that  the  prohibition  being  only  against  any  building 
being  erected,  it  could  not  apply  to  what  was  constructed  under- 
ground— I  do  not  think  that  this  servitude  is  to  be  construed  in 
such  a  narrow  and  judaical  manner." 

''A  church,  a  stall  in  a  market,  a  wooden  stable,  erected  by  a 
tenant^  and  which  he  was  entitled  to  remove,  a  summer-house  in  a 
garden,  a  bom,  have  been  sustained  as  '  buildings ; '  while,  on  the 
other  hand,  seats  in  a  parish  church,  a  ruined  ice-house,  a  wooden 
tool -house  in  a  garden,  have  been  rejected  as  qualifications  for 
registration  purposes." — See  Nicolson,  p.  97. 

In  England,  "under  the  Metropolitan  Building  Act,  every  build- 
ing shall  be  enclosed  with  walls  constructed  of  brick,  stone,  or  other 
hard  and  incombustible  substances."  These  words  amount  to  a  pro- 
hibition against  building  the  walls  of  wood  or  other  combustible 
substance ;  and  a  wooden  structure  intended  to  be  used  as  a  shop  of 
a  considerable  size,  and  likely  to  last  a  considerable  time,  resting  on 
joists,  but  having  its  footings  or  foundations  in  masonry,  and  capable 
of  being  lifted  bodily  off  the  ground  by  the  application  of  sufficient 
mechanical  power,  was,  in  the  opinion  of  the  Court,  a  building 
within  the  prohibition  of  the  Statute.  On  an  action  being  brought 
by  a  builder  for  works  executed  under  a  contract,  in  connection  with 
siich  a  building,  it  was  held  that  a  contract  to  erect  such  a  structure 
within  the  limits  of  the  Act  was  illegal,  and  that  the  plaintiff  could 
not  recover.  This  decision  was  followed  in  a  case  arising  under 
bye-laws  with  respect  to  new  buildings  made  in  pursuance  of  sec.  157 
of  this  Act  (38  &  39  Vict  c.  55).  There,  a  wooden  building, 
thirty  feet  long  by  thirteen,  had  been  brought  to  the  corner  of  a  new 
street  on  wheels,  and  it  was  there  used  as  a  butcher's  shop.  Per 
Lord  Coleridge,  C.-J. :  "  The  question  is,  for  what  purpose  the  build- 
ing is  there.  I  think  it  was  not  at  all  intended  to  be  used  merely 
as  a  caravan,  but  to  all  intents  and  purposes  it  is  a  house  or  building, 
and  is  so  used,  and  the  wheels  have  been  adopted  evidently  with  the 
intention  of  evading  the  Act  of  Parliament.  Then  the  question  is 
asked,  When  could  it  be  said  to  begin  to  be  erected  ?  I  think  it 
began  to  be  erected  when  it  was  put  where  it  is.  The  beginning 
and  completion  may  mean  in  this  instance  much  the  same  thing." 
On  the  other  hand,  Pollock,  C.-B.,  said  "  that  he  much  doubted 
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whether  a  wall  was  a  building  within  the  provision  of  the  Local 
Government  Act^  1858.  Belating  to  the  line  of  buildings,  the  Act 
said  '  a  house  or  building ; '  and  building  there,  he  thought,  must 
mean  a  chapel,  or  warehouse,  or  an  erection  of  that  kind.  But  arches 
used  as  store-rooms  under  a  street  were  held  to  be  'buildings' 
through  which  a  gas  company  could  not  carry  their  pipes.  And  a 
vinery  was  held  to  be  a  building  within  a  covenant  that  no  building 
should  be  erected.*'— Glen,  p.  66, 

(4.)  "  Burgh,"  when  used  alone,  unless  otherwise  expressed 
or  inconsistent  with  the  context,  shall  include  royal  burgh, 
parliamentary  burgh,  burgh  incorporated  by  Act  of  Parliament, 
burgh  of  regality,  burgh  of  barony,  and  any  populous  place  or 
police  burgh  administered  in  whole  or  in  part  under  any  Greneral 
or  Local  Police  Act,  or  any  burgh  created  under  this  Act 

Burgh — Royal  Burgh, — A  burgh  created  by  charter  holding 
immediately  of  the  Crown. — ^Erskine,  bk.  I.  tit  iv.  sec,  20. 

Parliamentary  Burgh. — See  sub-heading  (23)  of  this  sec.  4. 

Burgh  of  Regality — Burgh  of  Barony. — Burghs  created  by  charter, 
and  holding  of  the  lord  of  regality  or  baron. — Erskine,  I.  tit.  iv.  sec.  20. 

Populous  Place. — See  sub-heading  (26)  of  this  sec  4. 

Police  Burgh. — See  sub-heading  (25)  of  this  sec.  4, 

(5,)  "  Carriage  "  shall  include  any  coach,  omnibus,  tramway 
car,  cab,  chariot,  fly,  hansom,  car,  cabriolet,  gig,  brougham, 
waggon,  timber-carriage,  dray,  truck,  cart,  hand-cart,  wheel- 
barrow, hand-barrow,  lorry,  bicycle,  tricycle,  velocipede,  or 
other  vehicle  used  for  the  conveyance  of  persons,  animals,  or 
goods,  and  whether  plying  for  hire  or  not 

(6.)  "  Cattle  "  shall  include  any  horse,  mare,  gelding,  foal, 
colt,  filly,  bull,  cow,  heifer,  ox,  calf,  ass,  mule,  ram,  ewe, 
wether,  lamb,  goat,  kid,  or  swine. 

(7.)  "Chief  magistrate"  shall  mean  the  Lord  Provost  or 
Provost,  or  in  his  absence  the  magistrate  present  next  in 
seniority,  according  to  priority  of  election  as  such,  and  also  the 
magistrate  temporarily  acting  as  chief  magistrate  in  any  burgh. 

(8,)  "Clerk,"  "treasurer,"  and  "collector,"  shall  mean  the 
clerk,  treasurer,  and  collector  respectively  appointed  by  the 
Commissioners  under  the  provisions  of  this  Act, 

Clerk. — There  are  two  clerks  provided  for  in  the  Statute,  the 
clerk  for  keeping  the  records  (see  sec,  61),  and  the  clerk  to  be 
appointed  as  clerk  of  the  Police  Court  One  person  may  hold  both 
offices  (see  sec.  460).  The  treasurer  may  be  appointed  by  the  Com- 
missioners during  pleasure,  and  so  likewise  may  the  collector.     One 
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person  may  hold  both  appointments,  but  the  treasurer  cannot  hold 
any  place  of  profit  or  trost  under  the  Commissioners  save  that  of 
cc^ector.  The  Commissioners  cannot  appoint  tlie  clerk  to  be 
treasurer  (see  sees.  63  to  66). 

(9.)  **  The  Commissioners "  shall  mean  the  Commissioners 
for  the  purposes  of  this  Act,  in  their  collective  capacity,  not 
being  Commissioners  appointed  by  the  Secretary  for  Scotland 
for  holding  local  inquiries  under  this  Act 

27i«  Commissioners, — It  will  be  observed  that  the  Commissioners 
are  such  for  the  purposes  of  this  Act  The  powers  of  the  Com- 
missioners are  therefore  limited  to  what  is  contained  and  referred 
to  herein.  See  Clouston  v,  Edinburgh  &  Glasgow  Railway  Co., 
14th  December  1865  (4  M.,  207).  It  will  further  be  observed  that 
the  words  "  in  their  collective  capacity  "  are  introduced  so  that  they 
can  only  act  as  a  corporate  body  at  meetings  duly  called  and  by  a 
duly  constituted  quorum  (see  sec.  50). 

(10.)  "Court,"  where  by  the  context  it  applies  to  a  space 
contiguous  to  buildings,  shall  mean  a  court  or  recess  or  area 
forming  a  common  access  to  lands  and  premises  separately 
occupied,  including  any  common  passage  or  entrance  thereto. 

Court,— In  Cooper  v.  Elder,  6th  March  1891  (18  R,  p.  642),  Lord 
Trayner  says:  ''Building  a  court  is  an  unfortunate  expression, 
because  a  court,  which  is  an  area  of  uncovered  ground,  cannot  be 
bailt  in  any  proper  sense,  but  I  think  the  Statute  means  building 
round  a  piece  of  uncovered  ground  so  as  to  form  it  into  a  court  or 
building  upon  a  piece  of  uncovered  ground."  It  will  be  observed 
that  the  court  must  form  a  common  access  to  lands  and  premises 
separately  occupied. 

(11.)  "  Court  of  Session  *'  shall  mean  either  division  of  the 
Inner  House  thereof. 

(12.)  "General  Police  Acts"  shall  mean  the  Acts  specified 
in  Schedule  I.  of  this  Act 

These  are :  3  &  4  WilL  IV.  c.  46— The  General  Police  Act  of 
1833.  10  &  11  Vict  c.  39— The  General  Police  Act  of  1850. 
13  &  14  Vict  c.  33— The  Police  Act  of  1853,  25  &  26  Vict 
c.  101— The  General  Police  Act  of  1862,  or  Lindsay  Act  31  &  32 
Vict  c.  102— The  General  Police  Act  Amendment  Act  of  1868.  40 
&  41  Vict  c.  22— The  General  Police  Amendment  Act,  1877.  41  & 
42  Vict  c,  30.— The  General  Police  Amendment  Act,  1878.  45 
&  46  Vict  c  6— The  General  Police  Act,  1882.  52  &  53  Vict 
c.  51 — ^The  General  Police  Amendment  Act  1889. 

(13.)  "House,"  where  not  otherwise  expressed,  shall  mean 
dwelling-house,  and  shall  include  out -houses  and  other 
erections^  being  pertinents  of  the  house. 
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House,— In  Couper  v.  Elder,  6th  March  1891  (18  R.,  642),  the 
Lord  Justice-Clerk  says :  "  The  first  question  is  a  difficult  one,  and 
depends  upon  the  interpretation  to  be  put  upon  the  word  *  house* 
in  the  Act  of  Parliament  (The  General  Police  and  Improvement  Act^ 
1862),  and  it  is  rendered  doubly  difficult  by  the  fact  that,  although 
this  is  a  Statute  which  in  a  very  large  number  of  its  provisions 
relates  directly  to  houses,  there  is  no  definition  whatever  in  the 
Statute  of  the  word  'house.'  The  burgh  surveyor  maintains  that 
the  word  *  house '  means  every  place  occupied  or  to  be  occupied  as 
a  separate  dwelling.  The  appellant,  on  the  other  hand,  who  objects 
to  the  decision  of  the  Court  below,  maintains  that  *  house '  means 
tenement — that  is  to  say,  a  house  erected  within  four  walls,  consist- 
ing, it  may  be,  of  only  one  dwelling,  or  many  dwellings,  according 
to  the  convenience  of  the  locality.  Now,  in  this  case,  it  is  not 
necessary  for  us  to  decide  that  question,  because  I  think  the  case 
can  be  decided  quite  sufficiently  upon  the  second  part  of  clause  177. 
But  I  think  it  would  be  hardly  fair,  in  a  case  of  this  importance,  to 
pass  over  that  point  altogether,  although  it  is  not  necessary  to  give 
an  authoritative  decision  upon  it.  I  am  inclined  to  state  what  my 
'  view  of  it  is,  viz.  that  the  word  *  house  *  does  not  mean  any  part  of 
a  building  that  is  occupied  as  a  separate  dwelling,  but  means  a  house 
in  a  building  sense — that  is,  the  tenement  contained  within  the  four 
walls  which  constitute  the  building.  I  find  that  in  other  clauses  of 
the  Act  it  is  quite  plain  that  that  is  the  meaning.  Section  210 
speaks  separately  of  a  house  and  of  part  of  a  house  separately 
occupied.  That  section  plainly  indicates  that  the  Statute  I'ecognises 
that  part  of  a  house.  Section  213,  which  is  the  only  one  in  which 
there  is  some  ambiguity,  alludes  to  where  there  are  two  or  more 
houses  in  any  tenement.  I  take  that  to  mean  that  you  may  have  a 
separate  house  altogether,  although  in  the  same  tenement  and  within 
the  same  walls.  It  is  a  very  common  thing  in  Glasgow  to  have  an 
entirely  separate  house  on  the  ground  opening  separately  from  the 
street,  though  within  the  same  four  walls  as  the  rest  of  the  house, 
which  contains  a  common  stair  above.  TTierefore  the  leaning  of 
my  opinion  would  certainly  be  to  this  effect,  that  if  the  appellant 
here  satisfies  the  Statute,  as  regards  his  houses,  by  leaving  a  clear 
Avidth  of  15  feet  between  the  houses  and  the  other  side  of  the 
court,  he  is  not  liable  to  add  an  additional  foot  unless  there  are 
more  than  eight  separate  houses  in  what  he  is  building."  Lord 
Trayner  says,  in  the  same  case:  "I  think  the  word  *  house'  in 
section  177  of  the  General  Police  Improvement  Act,  1862,  means 
tenement,  and  not  a  separate  dwelling-place,  and  I  think  so  for  this 
reason  among  others,  that  the  immediately  following  section  uses 
the  same  word  *  house'  or  *  houses'  in  the  sense  which,  from  its 
context,  must  mean  tenement.  Therefore  I  am  disposed  to  read 
in  section  177  the  word  *  house'  in  the  same  way  as  it  obviously 
is  intended  to  be  read  in  section  178 — and  the  other  sections  that 
your  Lordship  referred  to,  I  think,  make  this  still  clearer — and  that 
is  in  the  sense  of  its  being  a  tenement,  and  not  a  separate  dwelling- 
house," 
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(14.)  "  Householder  "  shall  mean  any  occupier  or  inhabitant 
occupier  of  lands  or  premises  whose  occupancy  would  qualify 
him  to  vote  for  a  member  of  Parliament  for  a  burgh ;  and 
shall  include  any  female  occupier  of  lands  or  premises  who 
would  be  entitled,  under  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1881,  to  vote  at  municipal  elections. 

Householder.  —  The  occupancy  qualification  for  a  voter  for  a 
member  of  Parliament  in  a  burgh  is  regulated  by  the  Representation 
of  the  People  Act,  1884 ;  and  by  section  7,  sub-section  4  of  that  Act 
it  is  provided  that  "  the  expression  a  household  qualijicaiion  means, 
as  respects  Scotland,  the  quahfication  enacted  by  the  third  section  of 
the  Representation  of  the  People  (Scotland)  Act,  1868,  and  the 
enactments  amending  or  affecting  the  same,  and  the  said  section  and 
enactments  shall,  so  far  as  they  are  consistent  with  this  Act,  extend 
to  counties  in  Scotland,  and  for  the  purpose  of  the  said  section  and 
enactments  the  expression  dtcellin^-house  in  Scotland  means  any 
house  or  part  of  a  house  occupied  as  a  separate  dwelling ;  and  this 
definition  of  a  dwelling-house  shall  be  substituted  for  the  definition 
contained  in  section  59  of  the  Representation  of  the  People  (Scot- 
land) Act,  1868."  The  third  section  of  the  Representation  of  the 
People  (Scotland)  Act,  1868,  provides  that  "every  man  shall,  in  and 
after  the  year  1868,  be  entitied  to  be  registered  as  a  voter,  and, 
when  registered,  to  vote  at  elections  for  a  member  or  members  to 
serve  in  Parliament  for  a  burgh,  who,  when  the  sheriff  proceeds  to 
consider  his  right  to  be  inserted  or  retained  in  the  register  of  voters, 
is  qualified  as  follows ;  that  is  to  say — 

1.  Is  of  full  age,  and  not  subject  to  any  legal  incapacity ;  and 

2.  Is,  and  has  been  for  a  period  of  not  less  than  twelve  calendar 
months  next  preceding  the  last  day  of  July,  an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling-house  within  the  burgh,  provided 
that  no  man  shall,  under  this  section,  be  entitled  to  be  registered  as 
a  voter,  who,  at  any  time  during  the  said  period  of  twelve  calendar 
months,  shall  have  been  exempted  from  payment  of  poor-rates  on  the 
ground  of  inability  to  pay,  or  who  shall  have  failed  to  pay,  on  or 
before  the  1st  day  of  August  in  the  present  or  the  20th  day  of  June  in 
any  subsequent  year,  all  poor-rates,  if  any,  that  have  become  payable 
by  him  in  respect  of  said  dwelling-house,  or  as  an  inhabitant  of  any 
parish  of  said  burgh  up  to  the  preceding  15th  day  of  May ;  or  who 
shall  have  been  in  the  receipt  of  parochial  relief  within  the  twelve 
calendar  months  next  preceding  the  said  last  day  of  July ;  provided 
also  that  no  man  shall  under  this  section  be  entitled  to  be  registered 
as  a  voter  by  reason  of  his  being  a  joint-occupier  of  any  dwelling-house. 

The  Municipal  Election  Act^  44  Vict.  c.  13,  sec.  2,  provides  that, 
in  the  Municipal  Elections  Amendment  (Scotland)  Act,  1 868,  and  the 
various  Acts  therein  recited,  prescribing  the  qualification  of  voters 
at  monicipal  elections  in  Scotland,  whenever  words  occur  which 
import  the  masculine  gender,  the  same  shall  be  held  for  all  purposes 
connected  with  and  having  reference  to  the  right  to  vote  in  the 
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election  of  town  councillors,  and  also  to  nominate  candidates  for 
election  to  the  said  office,  to  include  females  who  are  not  married, 
and  married  females  not  living  in  family  with  their  husbands ;  but 
such  females  shall  not  be  eligible  for  election  as  town  councillors. 

(15.)  ''Infectious  disease"  shall  mean  and  include  cholera, 
smallpox,  typhus,  typhoid,  scarlet,  relapsing,  continued,  and 
puerperal  fever,  measles,  scarlatina,  and  diphtheria,  and  such 
other  disease  as  the  Commissioners,  with  the  approval  of  the 
Board  of  Supervision,  or  Her  Majesty  by  Order  in  Council, 
may  from  time  to  time  order,  for  the  purposes  of  this  Act,  to 
be  deemed  infectious. 

InfecUom  Disease, — See  also  the  Infectious  Disease  (Notification) 
Act,  1889.  The  definition  of  infectious  diseases  in  that  Act  is  : 
"  In  this  Act  the  '  expression  infectious  disease^  to  which  this  Act 
applies,'  means  any  of  the  following  diseases  —  viz.,  smallpox, 
cholera,  diphtheria,  membranous  croup,  erysipelas,  the  disease  known 
as  scarlatina  or  scarlet  fever,  and  the  fevers  known  by  any  of  the 
following  names — typhus,  typhoid,  enteric,  relapsing,  continued,  or 
puerperal,  and  includes,  as  respects  any  particular  district,  any 
infectious  disease  to  which  this  Act  has  been  applied  by  the  Local 
Authority  of  the  district,  in  manner  provided  by  this  Act"  Scarlet 
fever  and  scarlatina  are  here  mentioned  separately  as  if  they  were 
different  diseases,  but  they  are  entered  2s  synonymous  in  the 
*'  Nomenclature  of  disease.'  The  definition  of  infectious  disease  is 
retained,  although  the  clauses  dealing  therewith  were  excised  from 
the  Bill  when  passing  through  Parliament  There  is  no  section 
enabling  the  extension  of  the  definitions  to  other  diseases  to  be 
carried  out,  either  by  the  Commissioners,  or  by  Order  in  Council" 

(16.)  "  Lands  and  premises"  shall  include  all  lands, springs, 
rights  of  servitude,  dwelling-houses,  shops,  warehouses,  vaults, 
cellars,  stables,  breweries,  manufactories,  mills,  and  the  fixed 
or  attached  machinery  therein;  yards,  places,  and  other 
heritages  specified  or  included  in  the  Acts  for  the  Valuation 
of  Lands  and  Heritages  in  Scotland  in  force  for  the  time  being. 

Lands  and  Premises. — By  the  42nd  clause  of  the  Valuation  of 
Lands  and  Heritages  (Scotland)  Act,  17  and  18  Vict  c.  91,  it  is 
provided  that  '*  the  expression  lands  and  heritages  extends  to  and 
includes  all  lands,  houses,  shootings,  and  deer  forests,  where  such 
shootings  and  deer  forests  are  actually  let ;  fishings,  woods,  copse, 
and  imderwood,  from  which  revenue  is  actually  derived;  ferries, 
piers,  harbours,  quays,  wharfs,  docks,  canals,  railways,  mines, 
minerals,  quarries,  coalworks,  waterworks,  limeworks,  brickworks, 
ironworks,  gasworks,  factories,  and  all  buildings  and  pertinents 
thereof,  and  all  machinery  fixed  or  attached  to  any  lands  or 
heritages :  Provided  always  that  no  mine  or  quarry  shall  be  assessed 
unless  it  has  been  worked  during  some  part  of  the  year  to  which  such. 
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aasessinent  applies."  And  by  the  Interpretation  Act,  1889,  sec.  3, 
it  is  provided  that  the  expression  "  land  "  shall  include  messuages, 
tenements,  and  hereditaments,  houses,  and  buildings  of  any  tenure. 

(17.)  "Local  Police  Act"  shall  mean  any  Act  other  than 
the  General  Police  Acts  providing  for  the  watching,  lighting, 
paving,  draining,  cleansing,  or  improving  of  a  burgh,  or  in- 
corporating any  portion  of  the  General  Police  Acts,  but  shall 
not  include  any  Act  dealing  exclusively  with  harbours, 
markets,  or  slaughter-houses,  water  supply,  gas  supply, 
sewerage,  tramways,  or  financial  arrangements,  or  such  part 
of  any  Act  dealing  mainly  with  these  subjects  as  relates 
exclusively  to  them. 

Local  Police  Ad, — A  Local  Police  Act  does  not  include  a  Road 
Act  (see  Kirriemuir  Police  Commissioners  v,  Reid,  Tth  July  1876, 
3  R,  993). 

(18.)  "Lord  Ordinary"  shall  mean  any  Lord  Ordinary  in 
the  Outer  House  of  the  Court  of  Session. 

(19.)  "Magistrate"  shall  mean  a  magistrate  or  judge 
having  jurisdiction  under  this  Act. 

(20.)  "Magistrates"  shall  include  the  Lord  Provost  or 
Provost 

(21.)  "Occupier"  shall  mean  tenant  or  sub-t6nant,  or  any 
person  in  the  actual  occupancy ;  and  shall  not  include  a 
lodger,  or  a  person  in  the  occupation  as  tenant  of  a  furnished 
house  let  for  a  less  period  than  one  year ;  but  shall  include 
the  person  by  whom  such  furnished  house  is  so  let. 

(22.)  "Owner"  shall  include  joint-owner,  fiar,  liferenter, 
fenar,  or  other  person  in  the  actual  possession  of  or  entitled 
to  receive  the  rents  of  lands  and  premises  of  every  tenure-  or 
description,  and  the  factor,  agent,  or  commissioner  of  such 
persons,  or  any  of  them,  or  any  other  person,  who  shall 
intromit  with  or  draw  the  rents. 

Owner, — In  Macknight  r.  Oman's  Trustee,  29th  November  1872 
(11  M.  154,  45  J.  95),  it  was  held  that  a  trustee  in  a  sequestration 
was  owner  of  the  bankrupt's  property  within  the  meaning  of  the 
1862  Act,  and  that  the  Commissioners  were  not  bound  to  claim  in 
the  sequestration  an  assessment — under  the  Edinburgh  and  Leith 
Sewerage  Act,  1864— -which  had  been  imposed  before  the  bank- 
ruptcy, the  trustee  being  bound  to  pay  it  as  a  condition  of  his  taking 
possession  of  the  property  or  drawing  the  rents. 

In  England,  "  under  the  Public  Health  Act,  1875,  38  &  39  Vict. 
c  55,  the  word  *  owner  *  means  the  person  for  the  time  being  receiv- 
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ing  the  rack  rent  of  the  lands  and  premises  in  connection  with  which 
the  word  is  used,  whether  on  his  own  account,  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the  same  if  such  lands 
or  premises  were  let  at  a  rack  rent."  A  person  was  held  to  be  owner 
of  "premises  for  the  purposes  of  the  Public  Health  Act,  1848,  while 
he  was  in  fact  receiving  the  rent  from  the  occupier  and  being  bona 
fide  treated  as  owner  by  the  occupier,  although  it  turned  out  after- 
wards that  another  person,  who  had  never  interfered  with  the  person 
receiving. the  rent,  was  the  real  owner,  and  a  notice  to  execute  works 
of  paving,  etc.,  under  sec.  69  of  that  Act,  served  upon  the  first- 
mentioned  person,  was  served  on  the  'owner'  so  as  to  enable  the 
Local  Board  subsequently  to  recover  the  expenses  from  the  real 
owner." 

The  Metropolitan  Building  Act,  1855,  interprets  the  word 
"owner"  as  applying  to  "every  person  in  possession  or  receipt 
either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement,  or  in  the  occupation  of  such  land  or  tenement 
other  than  as  a  tenant  from  year  to  year,  or  for  any  less  term,  or  as 
a  tenant  at  will."  And  it  was  held  that  the  owner  in  fee  of  land 
held  under  an  agreement  for  a  building  lease  for  eighty-oue  years  at 
II  peppercorn  rent  for  the  first  year,  £6  for  the  second,  and  £12  for 
the  remainder  of  the  terra,  was  not  the  "  owner  "  within  the  meaning 
of  that  definition.  Per  Crompton,  J.  :  "  It  is  said  that  he  is  owner, 
because  he  is  in  possession  of  the  rent  of  a  peppercorn.  My  notion 
is  that  the  definition  points  to  a  person  who  either  recovers  himself, 
or  by  his  tenant,  the  whole  or  part  of  the  rents  and  profits,  and  I  do 
not  think  that  a  peppercorn  reserved  as  rent  can  fairly  be  said  to  be 
part  of  the  rents  and  profits."  In  giving  a  similar  decision  in  a  case 
in  which  the  lessee  under  the  agreement  had  become  insolvent,  but 
was  the  person  who  had  the  power  to  let  the  houses  and  receive  the 
profits,  Lush,  J.,  said  :  "  In  what  sense  is  the  word  owner  used  1 
It  is  used  in  the  popular  sense,  and  means  the  person  who  employed 
the  builder  to  build  the  house  for  him.  The  person  is  called  the 
*  owner'  who  has  the  immediate  right  of  letting  them,  and  who 
would,  if  there  was  an  occupier,  be  entitled  to  have  the  rent  from 
him."  Under  a  local  Act,  giving  a  similar  definition  of  "owner" 
to  the  present  Act,  Watkin  Williams,  J.,  is  reported  to  have  held, 
on  further  consideration,  that  "  a  man  who  is  a  lessee  under  a  lease 
for  999  years,  at  a  rack  rent,  is  the  owner  within  the  meaning  of  this 
Act  of  Parliament ; "  the  lease  in  question  being  a  building  lease  at 
a  ground  rent  of  £26,  and  no  houses  having  been  built  at  the  time ; 
and  in  a  subsequent  case  under  the  same  Act,  an  agent  employed  to 
collect  rents  was  held  to  be  the  "  owner,"  and  liable  to  be  called 
upon  to  pay  expenses  of  private  improvements,  even  when  he  had  no 
money  belonging  to  his  principal  in  his  hands." — Glen,  p.  12. 

(23.)  "Parliamentary  burgh"  shall  mean  a  burgh  having 
the  right  of  sending  or  contributing  to  send  a  member  to 
Parliament 

(24.)  "Police  Act,  1857,"  shall  mean  the  Act  passed  in 
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the  twentieth  and  twenty-first  years   of  the  reign  of  Her 
present  Majesty,  chapter  seventy-two. 

(25.)  "Police  burgh"  shall  mean  a  populous  place,  the 
boundaries  whereof  have  been  fixed  under  the  General  Police 
Acts,  or  under  any  Local  Police  Act,  or  under  this  Act. 

(26.)  "Populous  place"  shall  mean  any  town,  village, 
place,  or  locality  containing  a  population  of  seven  hundred 
inhabitants  or  upwards,  not  being  administered  under  any 
Greneral  or  Local  Police  Act;  and  for  the  purposes  of  this 
Act,  two  or  more  contiguous  towns,  villages,  places,  or  localities, 
not  being  burghs,  may  be  held  to  be  a  populous  place. 

(27.)  "Private  court"  shall  mean  a  court  maintained  or 
liable  to  be  maintained  by  persons  other  than  the  Com- 
missioners. 

See  "  Private  street "  as  to  construction  of  "  maintained  or  liable 
to  be  maintained." 

(28.)  "Private  street"  shall  mean  any  street  maintained 
or  liable  to  be  maintained  by  persons  other  than  the  Com- 
missioners. 

Pricate  Street — ^The  compHcated  characteristics  in  the  1862  Act 
have  been  abolished,  and  the  test  of  maintenance  made  the  sole 
criterion  of  what  is  to  be  considered  a  private  street.  It  is,  however, 
carefully  to  be  noted  that  private  street  shall  mean  a  "  street,"  which 
must  be  a  street  within  the  meaning?  of  the  Act.  A  street  in  this 
sense  is  defined  under  sub-heading  31  of  this  clause  (see  after). 

The  first  question  which  arises  here  is  as  to  maintenance,  or  what 
is  to  be  considered  as  having  been  maintained.  On  this  subject  the 
Lord  Justice-Clerk  (Inglis),  in  Campbell  v,  Leith  Police  Commis- 
sioners, 2l8t  June  1866  (4  M.,  853),  says :  "  Whatever  be  the  general 
meaning  of  the  word  *  maintained/  I  think  that  it  means  here, 
managed  and  looked  after,  and  I  think  it  is  clearly  proved  that  this 
street  has  not  been  looked  after  by  anybody,  that  it  has  not  been 
under  any  public  management  whatever." 

In  Magistrates  and  Town  Councillors  of  Edinburgh  v,  Paterson, 
3rd  December  1880  (8  R.,  197),  the  Lord  President  (Inglis)  said : 
"A  private  street  is  defined  in  the  interpretation  clause  of  the 
Statute  (The  Edmburgh  Roads  and  Streets  Act,  1862)  to  mean 
'streets  within  the  districts  which  are  or  may  be  maintained  by 
superiors,  proprietors,  feuars,  tenants,  bodies  politic  or  corporate,  or 
other  persons,  and  not  by  the  trustees  or  the  road  trustees  of  the 
county.'  Now,  there  are  two  requisites  here  to  distinguish  private 
sheets,  from  other  streets.  The  one  is  that  they  are  or  may  be 
maintained  by  private  persons,  being  either  superiors,  proprietors,  or 
something  of  thai  kind ;  and,  secondly,  that  they  are  not  maintained 


Digitized  by  V3OOQ IC 


i6  BURGH  POLICE  (SCOTLAND)  ACTy  1892. 

by  the  trustees  under  this  Statute,  or  by  the  road  trustees  of  the 
county.  If  these  conditions  are  fulfilled,  then  the  street  becomes  a 
private  street  as  distinguished  from  other  streets,  not  as  distinguished 
from  public  streets,  for  that  is  not  one  of  the  terms  of  this  Statute^ 
but  from  streets  generally;  and  the  word  'street'  is  described  as 
including  *  any  square,  court,  or  alley,  highway,  lane,  thoroughfare, 
or  public  passage  or  place  within  the  district  defined  in  this  Act, 
open  to  be  used  by  carts  and  carriages.'  .  .  .  If  a  street  is  maintained 
by  private  proprietors,  indicating  an  obligation  upon  their  part  so  to 
maintain  it,  that,  I  think,  might  sufficiently  answer  the  description 
in  this  interpretation  clause.  But  here  there  is  not  only  no  appear- 
ance of  any  obligation  upon  the  part  of  the  defender  and  the  other 
proprietors  in  the  street  to  maintain  this  lane,  but  in  point  of  fact, 
as  I  think  the  Lord  Ordinary  holds  upon  the  evidence,  it  never  has 
been  so  maintained.  I  quite  agree  with  him  in  that  view.  I  think 
the  passage  which  I  have  already  read  from  the  road  surveyor's 
evidence  clearly  points  in  that  direction ;  but  there  is  more  evidence 
to  the  same  purpose,  the  general  result  of  which  is  that  nobody  ever 
repaired  or  maintained  this  lane.  It  was  left  entirely  to  itself. 
Somebody  might  lay  down  a  barrowful  of  stones  to  fill  up  a  hole, 
or  something  of  that  kind,  but  beyond  that  temporary  repair,  which 
indicates  nothing  like  a  general  obligation,  nothing  has  ever  been 
done ;  and  therefore  upon  both  grounds  I  am  clearly  of  opinion  that 
the  pursuers  are  not  entitled  to  prevail." 

See  also  Cargill  v.  Provost  and  Magistrates  of  Portobello,  11th 
Dec.  1863  (36  Jur.,  126);  Millar's  Trustees.  Leith  Commissioners, 
19th  July  1873  (11  M.,  932) ;  Kinning  Park  Police  Commissioners  v. 
Thomson  &  Co.,  22nd  Feb.  1877  (4  R,  528);  Hope  v.  Edinburgh 
Koad  Trust,  27th  Feb.  1878  (5  K,  694) ;  Johnstone  Commissioners 
of  Police  V,  Donald,  3rd  Feb.  1882  (9  R,  613) ;  Magistrates  of  Edin- 
burgh t;.  Forsyth,  6th  March  1884  (11  R.,  671). 

The  second  question  which  arises  is  regarding  liability  for  main- 
tenance, or  the  construction  of  the  words  liable  to  be  maintained  by 
persons  other  than  the  Commissioners.  For  all  practical  purposes,  it 
may  be  assumed  that,  until  a  street  has  been  properly  levelled,  paved, 
or  causewayed,  and  flagged  and  channelled,  to  the  satisfaction  of  the 
Commissioners,  and  taken  over  under  clause  134  of  the  Act,  there 
will  remain  a  liability  for  maintenance  resting  on  the  persons  who 
have  laid  out  the  street 

(29.)  "Public  Health  Acts"  shall  mean  the  Public  Health 
(Scotland)  Act,  1867,  and  any  Act  amending  the  same. 

Public  Health  Acts, — Tlie  Public  Health  Acts  applicable  to  Scot- 
land are :  The  Public  Health  (Scotland)  Act,  1867 ;  The  Public 
Health  (Scotland)  Amendment  Act,  1871;  The  Public  Health 
(Scotland)  Amendment  Act,  1875;  The  Public  Health  (Scotland) 
Amendment  Act,  1882 ;  The  Public  Health  (Scotland)  Amendment 
Act,  1890;  The  Public  Health  (Scotland)  Amendment  Act,  1891. 
By  sec.  106  of  The  Local  Government  (Scotland)  Act,  1889,  the 
expression  "  Public  Health  Acts  "  includes  sec.  34  of  the  Contagious 
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Diseases  (Animals)  Act,  1878,  as  amended  by  sec.  9  of  the  Con- 
tagious Diseases  (Animals)  Act,  1886 ;  these  being  the  provisions  as 
to  dairies,  cowsheds,  and  milkshops. 

(30.)  "Sherifif"  shall  include  Sheriff-Substitute,  except  as 
regards  (1)  the  duty  of  fixing  and  extending  boundaries,  (2) 
the  compulsory  acquisition  of  land,  (3)  any  proceeding  under 
sec.  1 5  of  this  Act. 

(31.)  "Street"  shall  include  any  road,  highway,  bridge, 
quay,  lane,  square,  court,  alley,  close,  wynd,  vennel,  thorough- 
fare, and  public  passage  or  other  place  within  the  burgh  used 
either  by  carts  or  foot  passengers,  and  not  being  or  forming 
part  of  any  harbour,  railway,  or  canal  station,  dep6t,  wharf, 
towing-path,  or  bank. 

Street, — It  is  to  be  noticed  that  the  word  "  include  "  is  used  in 
defining  the  term  "street,"  and  not  the  word  "mean"  as  used  in 
defining  "private  street,"  and  therefore,  as  laid  down  in  Keg.  v, 
Kershaw,  has  an  extending  signification.  In  Campbell  v,  Leith 
Police  Commissioners,  2l8t  June  1866  (4  M.,  853),  the  Lord  Justice- 
Clerk  (Inglis)  said,  with  reference  to  the  definition  of  "  street "  in 
the  1862  Act:  "The  word  *  street,'  it  is  said,  shall  mean  *a  public 
street,  and  shall  extend  to  and  include  any  road,  bridge,  quay,  lane, 
square,  court,  alley,  close,  wynd,  vennel,  thoroughfare,  and  public 
passage  or  other  place  within  the  burgh  used  either  by  carts  or  foot 
passengers,  not  being  a  private  street,  and  not  being  or  forming 
part  of  any  harbour,  railway,  or  canal  station,  dep6t,  wharf,  towing- 
)>ath,  or  bonk.'  Now,  what  does  this  amount  to  ?  Simply,  to  this, 
that  every  place  within  a  burgh  which  is  used  by  carts  or  foot 
passengers,  and  is  not  part  of  any  harbour,  etc.,  is  a  public  street, 
unleits  it  come  within  the  definition  of  a  private  street.  Now,  what 
are  the  points  of  difference  between  these  two  things  ?  Plainly,  the 
particulars  in  the  first  definition,  which  distinguish  it  from  the  other, 
are,  that  the  street  has  not,  before  the  adoption  of  the  Act,  been  well 
and  sufficiently  paved,  etc.,  and  that  it  has  not  been  maintained  as  a 
public  street" 

It  will  be  observed  that  in  the  definition  of  street  the  words  used 
are,  "shall  include  any  road,"  etc. ;  while  the  definition  in  the  1862 
Act  was,  "  means  a  public  street,  and  extends  to  and  includes  any 
road,"  etc. ;  and  that  the  words,  "  not  being  a  private  street,'*  which 
were  in  the  1862  Act,  are  omitted  in  this  Act.  The  distinction, 
therefore,  between  private  and  public  streets  is  abolished,  though,  if 
a  private  street  has  been  made,  paved,  or  causewayed,  and  flagged, 
together  with  the  foot-ways  thereof,  and  put  in  good  order  and  con- 
dition to  the  satisfaction  of  the  Commissioners,  on  the  application  of 
the  superior  or  owner,  it  shall  be  lawful  for  the  Commissioners  to 
declare  the  same  to  be  vested  in  the  Commissioners,  who  thereafter 
shall  maintain  the  street  (see  sec  134). 

B 


Digitized  by  V3OOQ IC 


i8  BURGH  POLICE  (SCOTLAND)  ACT,  i8g2. 

In  Heathertbnt;.  Watson,  36th  Oct.  1879  (7  R,  J.,  5),  in  the  Burgh 
Court  of  North  Berwick,  John  Heatherton,  a  coachman,  was  con- 
victed of  an  offence  under  sec.  251  of  the  General  Police  and 
Improvement  Act,  1862,  "in  so  far  as,  on  4th  August  1879, 
he  did,  to  the  ohstruction,  annoyance,  and  danger  of  the  residents 
or  passengers,  exercise  two  horses  on  the  foreshore  within  the  parlia- 
mentary boundaries  of  the  burgh."  Sec.  251  provides  that  "every 
person  who  in  any  street,  ...  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers,  commits  any  of  the  following 
offences,  shall  be  liable  to  a  penalty,"  etc.;  and  sub-sec.  1  narrates 
as  an  offence  "exercising  any  horse  or  animal."  On  appeal,  the 
Court  held  that  the  foreshore  was  not  a  "street"  within  the 
meaning  of  the  section,  and  on  that  ground  quashed  the  conviction. 

Highioay, — With  reference  to  this,  it  has  been  settled  that  "  in  a 
highway  liere  must  be  a  point  from  which  it  commences,  and  at 
which  it  ends."     Oswald  v,  Lawrie,  6th  Nov.  1828  (5  Mur.,  12). 

Lam, — In  Cargill  v.  Magistrates  of  Portobello,  11th  Dec.  1863 
(2  M.,  244),  the  Lord  President  said :  "  It  appears  substantially  that 
the  lane  has  been  used  very  much  by  passengers,  and  even  by- 
wheeled  vehicles,  and  especially  on  one  side ;  and  it  is  not  easy  to 
conceive  that  one  part  of  a  lane  communicating  between  two  public 
streets  should  be  a  thoroughfare  and  the  other  not.  On  the  other 
hand,  the  pursuer  has  led  evidence  to  show  that,  for  a  very  long 
period,  carts  had  been  in  the  habit  of  standing  there,  and  dung-heaps 
had  been  suffered  to  be  placed  there  without  interference.  In  this 
question  I  am  not  disposed  to  attach  much  weight  to  the  fact  of  such 
usages  anterior  to  1850,  because  one  of  the  main  purposes  of  the  Act 
was  to  put  it  in  the  power  of  the  magistrates  of  such  places  as 
Portobello  to  put  an  end  to  these  very  things.  Viewing  the  matter 
in  that  light,  the  character  of  the  proceedings  since  1850,  the  use 
made  of  the  lane,  and  the  terms  of  the  Statute,  I  have  not  been  able 
to  come  to  the  conclusion  that  this  lane  does  not  fall  within  the 
operation  of  the  Statute.  Various  little  circumstances  go  to  confirm 
that  view,  such  as  the  fact  of  the  lane  being  inhabited,  its  connecting 
two  public  streets,  and  the  placing  of  the  lights.  It  is,  in  fact,  as 
much  a  thoroughfare  as  any  other  street  in  Portobello,  and  what 
took  place  in  it  before  1850  is  also  what  may  be  supposed  to  have 
taken  place  in  every  other  street  or  lane  in  Portobello."  See  also 
Lord  Deas'  opinion  in  the  same  question. 

Public  Tlioroughfare  or  Public  Passage. — In  Wallace  r.  Police 
Commissioners  of  Dundee,  9th  Mar.  1875  (2  E.,  565),  an  action  was 
brought  for  declarator  of  freedom  from  public  right-of-way  by  the 
proprietor  of  the  solum  of  a  through-going  close  in  the  town,  which, 
it  was  proved,  had  been  originally  formed  by  the  proprietor  on  his 
own  ground  for  the  use  of  his  tenants,  and  that  a  door  had  been 
placed  at  one  end  of  it ;  it  was  also  proved  that  the  close  had  been 
used  as  a  thoroughfare  by  the  public  for  the  prescriptive  period,  but 
that  frequently,  and  particularly  at  night,  the  door  had  been  locked 
by  the  proprietor  so  as  to  exclude  strangers.  Held — rev,  judg- 
ment of    Lord   Shand,   diss.    Lords   Ormidale    and    Gifford — that 
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the  acts  of  possession  on  the  part  of  the  proprietor,  in  shutting  up 
the  passage,  were  sufficient  to  prevent  the  public  from  acquiring  the 
right-of-way.  In  that  case  the  close  in  question  formed  a  thorough- 
fare between  two  streets  in  Dundee,  Murraygate  on  the  one  hand 
and  Meadowside  on  the  other.  That  it  has  been  proved  that  the 
public  had,  for  a  period  far  exceeding  forty  years,  used  the  close  as  a 
foot  passage  between  these  streets,  and  that  the  Police  Commissioners 
had  paved,  lighted,  drained,  and  watched  it.  The  Court,  however, 
went  solely  on  the  interruption  of  the  public  use  by  the  locking  of 
the  door  frequently.  See  also  Bailie  v,  Linton,  27th  Nov.  1871 
(10  M.,  167). 

Public  Place, — In  Wetherspoon  t?.  Lang,  Glasgow,  23rd  April  1868 
(1  Coup.,  33),  an  ap^^eal  was  brought  against  a  conviction  before  a 
police  magistrate  for  contravention  of  the  Glasgow  Markets  and 
Slaughter-Houses  Act,  1865,  sec.  55,  on  the  ground  that  the  locm 
delicti  was  without  the  jurisdiction ;  and  it  was  held,  on  a  proof,  that 
unenclosed  premises  belonging  to  a  railway  company,  which  are  at 
all  times  accessible  to  the  public,  and  paved  and  lighted  like  the 
public  streets,  fell  within  the  term  "  a  public  place  "  within  the  mean- 
ing of  that  Act. 

By  sec.  3  of  the  Roads  and  Bridges  (Scotland)  Act,  1878, 
41  &  42  Vict.  c.  51,  "highway"  shall  mean  and  include  all  exist- 
ing turnpike  roads,  all  existing  statute  labour  roads,  all  roads  main- 
tained under  the  provisions  of  the  Highland  Roads  and  Bridges  Act, 
1862,  and  all  bridges  forming  part  of  any  highway,  and  all  other 
roads  when  declared  to  be  highways  under  the  provisions  of  this 
Act,  all  public  streets  and  roads  within  any  burgh  or  police  burgh 
not  at  the  commencement  of  this  Act  vested  in  the  Local  Authority 
thereof,  but  shall  not  include  any  street  or  road  so  vested,  or.  any 
street  or  road  or  bridge  which  any  person  is  at  the  commencement 
of  this  Act  bound  to  maintain  at  his  own  expense;  and  "bridge" 
shall  include  the  accesses  thereof,  but  shall  not  include  any  bridge 
which  any  person  is,  at  the  commencement  of  this  Act,  bound  to 
maintain  at  his  own  expense. 


Appucation  of  the  Act. 
5.  Places  to  which  Act  shall  apply.— (1.)  This  Act 

shall  apply — 

(a)  From  its  commencement  to  every  existing  burgh,  with 
the  exception  of  the  burghs  named  in  Schedule  II.  of  this 
Act,  and 

(b)  To  every  burgh  created  under  this  Act,  from  the  date 
when  its  creation  is  recorded  in  the  Sheriff-Court  books. 

(2.)  In  the  burghs  to  which  this  Act  applies,  this  Act 
shall,  except  as  hereinafter  provided,  supersede  and  come  iu 
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the  place  of  the  General  or  Local  Police  Acts,  and  all  Local 
Police  Acts  applicable  to  such  burghs  are  hereby  repealed, 
except  such  portions  of  the  Acts  mentioned  in  the  first 
column  of  Schedule  III.  of  this  Act  as  are  specified  in  the 
third  column  thereof:  Provided  that  where  any  of  the  pro- 
visions of  a  General  Police  Act  are  incorporated  in  the 
portions  so  excepted,  such  unrepealed  portions  shall  be  read 
as  if  in  lieu  of  the  reference  to  such  provisions  of  a  General 
Police  Act  there  were  substituted  a  reference  to  the  corre- 
sponding provisions  of  this  Act ;  and  where  in  any  Act  it  is 
provided  that  any  rates,  assessments,  or  charges  may  be  levied, 
collected,  or  recovered  under  any  General  Police  Act  repealed 
by  this  Act,  such  provision  shall  be  read  as  if  this  Act  were 
therein  inserted  instead  of  such  General  Police  Act 

The  Act  commences  on  15th  May  1893  (see  sec.  2).  The  burghs 
named  in  Schedule  II.  are  Edinburgh,  Glasgow,  Aberdeen,  Dundee, 
and  Greenock,  which  have  private  Acts  applicable  to  these  towns. 
But  it  is  open  to  these  burghs  to  adopt  the  Act  in  whole  or  in  part 
in  the  manner  provided  for  by  sec.  15  of  the  Act. 

The  creation  of  burghs  under  this  Act  is  provided  for  in  sees.  8  to 
22,  and  the  date  of  recording  the  Sheriflf's  deliverance  in  the  Sheriff- 
Court  books  is  made  the  date  of  the  commencement  of  the  Act  in 
new  burghs. 

For  the  definition  of  "  burgh,"  see  sec.  4  (4).  It  must  be  kept  in 
view  that  as  regards  existing  burghs — save  those  in  Schedule  II. — this 
is  a  general  Statute,  not  an  Act  which  may  be  adopted  or  not  as  the 
inhabitants  see  fit.  From  the  commencement  of  the  Act — i.e. 
15th  May  1893 — all  burghs,  whether  royal  or  parliamentary  or 
police,  or  burghs  of  barony  or  of  regality,  save  only  the  five  burghs 
expressly  excepted,  come  under  the  operation  of  this  Act,  without 
any  resolution  of  the  authorities  or  of  the  inhabitants.  It  will  be 
observed  that  this  Act  only  supersedes  any  General  or  Local  Police 
Acts.  See  the  definition  of  "General  Police  Acta,"  sub-head  (12), 
and  "IxM'al  Police  Act,"  sub-head  (17),  sec.  4.  This  does  not  com- 
prehend R(iad  Acta  In  The  Commissioners  of  Police  of  Kirriemuir 
V.  Reid's  Trustees,  7th  July  1876  (3  R.,  993),  the  Lord  President 
says:  "I  doubt  whether  the  Act  of  1874 — the  Forfarshire  Roads 
Act — is  a  Local  Police  Act  within  the  meaning  of  the  clause — 
clause  35  of  the  1862  Act.  The  object  of  the  clause  plainly  was  to 
say,  *  If  you  adopt  this  new  Statute,  any  General  Act  that  you  have 
previously  adopted  is  repealed  as  regards  your  buigh,  and  any  Local 
Police  Act  which  enabled  you  to  manage  your  police  without  a 
General  Act  is  also  repealed  ; '  and  again,  while  I  am  of  opinion  that 
the  Act  of  1874  is  not  a  Local  Police  Act,  if  it  could  be  so  described, 
I  should  say  it  was  impossible  to  hold  that  it  is  repealed  by  the 
35th  clause,  because  it  was  plainly  intended  to  be  a  permanent  Act 
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aff^ting  the  burgh,  whatever  may  be  the  Act  for  the  time  regulating 
its  police  matters." 

By  the  38th  clause  of  the  Interpretation  Act,  1889,  it  is  provided  : 

"  1.  Where  this  Act,  or  any  Act  passed  after  the  commencement 
of  this  Act,  repeals  and  re-enacts,  with  or  without  modification,  any 
provisions  of  a  former  Act^  references  in  any  other  Act  to  the  pro- 
visions so  repealed  shall,  unless  the  contrary  intention  appears,  be 
construed  as  references  to  the  provisions  so  re-enacted. 

"  2.  Where  this  Act,  or  any  Act  passed  after  the  commencement 
of  this  Act,  repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not 

"(a)  Revive  anything  not  in  force  or  existing  at  the  time  at 
which  the  repeal  takes  effect ;  or 

"  (b)  Affect  the  previous  operation  of  any  enactment  so  repealed, 
or  anything  didy  done  or  suffered  under  any  enactment  so  repealed ; 
or 

"(c)  Affect  any  right,  privilege,  obligation,  or  liability  acquired, 
accrued,  or  incurred  under  any  enactment  so  repealed ;  or 

"(rf)  Affect  any  penalty,  forfeiture,  or  punishment  incurred  in 
respect  of  any  offence  committed  against  any  enactment  so  re- 
pealed; or 

"(6)  Affect  any  investigation,  legal  proceeding,  or  remedy  in 
respect  of  any  such  right,  privilege,  obligation,  liability,  penalty, 
forfeiture,  or  pimishment  as  aforesaid ; 

"  And  any  such  investigation,  legal  proceeding,  or  remedy  may  be 
instituted,  continued,  or  enforced,  and  any  such  penalty,  forfeiture, 
or  punishment  may  be  imposed,  as  if  the  repealing  Act  had  not  been 


In  the  burghs  referred  to  in  Schedule  III.,  it  will  require  to  be 
carefully  kept  in  view  that  only  those  portions  of  the  Acts 
mentioned  in  the  third  column  of  that  schedule  remain  in  force. 
But  where  any  provisions  of  a  General  Police  Act  are  incorporated  in 
the  excepted  portions,  these  provisions  will,  in  future,  be  read  as  if, 
instead  of  the  reference  to  former  General  Police  Acts,  a  reference 
was  made  to  the  corresponding  provisions  in  this  Act.  For  con- 
venience in  referring  to  such  provisions,  a  table  of  analogous  or 
corresponding  provisions  in  the  Police  Acts  of  1850  and  1862  will 
be  found  in  the  Appendix. 

It  will  also  be  ol^rved  that,  where  in  any  Act  it  is  provided  that 
any  rates,  assessments,  or  charges  may  be  levied,  collected,  or 
recovered  under  a  General  Police  Act  repealed  by  the  Act  of  1892, 
such  provision  is  to  be  read  as  if  the  Act  of  1892  were  inserted 
instead  of  such  General  Police  Act. 

Notice  will  be  taken  that  the  words  are  "  in  any  Act,"  so  that  this 
latter  clause  is  not  limited  to  Police  Acts. 

6.  Repeal  of  General  Police  Acts. — The  General 

Police  Acts  enumerated  and  set  forth  in  Schedule  I.  of  this 
Act,  except  to  such  extent  as  they  are  incorporated  by  refer- 
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eiice  in  portions  of  Local  Police  Acts  not  repealed  by  this 
Act,  are  hereby  repealed. 

Beference  is  made  to  Schedule  I.  annexed  to  the  Act,  and  to 
sub-head  (12),  sec.  4,  p.  9.  The  decision  in  Kirriemuir  v.  Reid's 
Trustees,  with  repfard  to  the  interpretation  of  the  words  "Local 
Police  Act,*'  is  to  be  kept  in  view.     (See  under  sec.  5.) 

This  Act  of  1892  repeals  the  whole  former  General  Police  Acts, 
except  in  so  far  as  the  provisions  of  these  Acts  are  incorporated-  by 
reference  in  portions  of  Local  Police  Acts  not  repealed  by  this  Act. 
But,  by  sec.  5,  such  references  are  to  be  read  as  if  they  were  refer- 
ences to  the  corresponding  provisions  of  the  Act  of  1892,  so  that,  for 
all  practical  purposes,  all  former  General  Police  Acts  may  be  held  to 
be  repealed. 

For  cases  where  there  are  no  corresponding  provisions  in  this  Act 
to  those  in  former  Acts,  there  seems  to  be  no  provision  made. 


Boundaries. 

7.  Boundaries  under  any  Police  Act  to  be  Bound- 
aries for  this  Act. — The  boundaries  of  any  burgh,  which 
at  the  commencement  of  this  Act  is  administered  wholly  or 
partly  under  any  General  or  Local  Police  Act,  shall,  for  the 
purposes  of  this  Act,  be  the  boundaries  to  which  such  Police 
Act  extends. 

The  date  of  commencement  is   15th  May   1893.     See  sec.  4, 

sub-head  (4),  as  to  definition  of   "burgh;"  sub-head  (12)  as  to 

definition  of  "General  Police  Act,"  and  sub-head  (17),  sec  4,  as 
to  definition  of  "  Local  Police  Act." 

8.  Boundaries  of  other  Burghs  to  which  this  Act 
applies  from  its  commencement,  and  DlYision  into 

Wards. — The  boundaries  of  all  other  burghs  to  which  this 
Act  shall  apply  from  its  commencement,  shall,  for  the  purposes 
of  this  Act,  be  fixed  by  the  Sheriff  or  SheriflFs  of  the  county 
or  counties  in  which  the  burgh  is  situated,  on  the  application 
of  the  Magistrates  and  Council,  or  of  any  seven  or  more 
householders,  and  after  such  notice,  by  advertisement  in  the 
Edinburgh  Gazette  and  in  any  newspaper  published  in  such 
burgh,  and  if  no  newspaper  is  published  therein,  then  in  a 
newspaper  circulating  therein,  and  otherwise  as  the  SheriflF  or 
SheriflFs  may  direct ;  and  after  such  investigation  (if  any)  as 
he  or  they  may  deem  necessary,  the  SheriflF  or  SheriflFs  shall 
define,  in  a  written  deliverance,  the  boundaries  of  such  burgh  ; 
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and,  ^liere  the  population  is  five  thousand  or  upwards,  the 
Sheriff  or  Sheriffs  shall  also,  in  his  or  their  deliverance,  divide 
the  burgh  into  wards,  and  fix  the  boundaries  thereof ;  and 
such  deliverance,  unless  appealed  against  as  hereinafter  pro- 
vided, shall  be  final,  and  when  recorded  in  the  Sheriff-Court 
books  of  the  county  or  counties,  as  the  case  may  be,  shall 
determine  the  boundaries  of  the  burgh  for  the  purposes  of 
this  Act 

See  sub-head  (30),  sec.  4,  for  the  interpretation  of  "Sheriff"  in 
this  clause.  As  to  the  appeal,  see  sec.  13.  It  will  be  observed  that, 
in  the  case  of  burghs  coming  under  sec.  8,  where  the  population  is 
five  thousand  or  upwards,  it  is  obligatory  upon  the  Sheriff  to 
divide  the  burgh  into  wards,  and  to  fix  the  boundaries  thereof; 
while  in  the  case  of  the  populous  places  created  burghs  in  terms 
of  sec  9,  where  the  population  is  five  thousand  or  upwards,  the 
division  into  wards  or  not  is  left  to  the  discretion  of  the  Sheriff. 

With  regard  to  the  finality  of  the  Sheriff's  judgment  in  the  event 
of  its  not  being  appealed  against  as  provided  for  by  the  Act,  the 
judgment  in  Stirling  v,  Hutcheon  and  others,  25th  May  1874  (1  R., 
935),  ought  to  be  kept  in  view. 

By  sec.  15  of  the  General  Police  Act,  1862,  Commissioners  of 
Police  of  burghs — not  being  royal  or  parliamentary  burghs — may 
adopt  the  Act  by  a  Special  Order,  as  defined  in  the  Act.  Sec.  365 
enacts  that  it  shall  not  be  lawful  for  the  Commissioners  to  do  any- 
thing by  Special  Order,  unless  the  resolution  to  do  the  same  shall  have 
been  agreed  to  by  the  Commissioners  at  a  special  meeting,  and  con- 
firmed at  a  second  meeting  held  not  sooner  than  four  weeks  after  the 
former  meeting,  which  subsequent  meeting  has  been  advertised  once 
in  each  of  the  intervening  weeks  in  a  local  newspaper.  Sec.  20 
enacts  that  the  resolution,  on  being  confirmed  at  the  second  meeting, 
shall  be  reported  to  the  Sheriff^  who  shall,  within  forty-eight  hours, 
pronounce  a  deliverance  finding  that  the  Act  has,  or  has  not,  been 
adopted.  It  is  further  enacted  that  the  Sheriff's  deliverance  shall 
be  final,  and  "  shall  not  be  subject  to  be  set  aside,  or  reviewed,  or 
affected  by  any  Court  or  judicature,  upon  any  ground  or  in  any 
manner  of  way  whatever." 

In  an  action  of  reduction  brought  in  the  Court  of  Session  to  set 
aside  the  resolution  of  the  Police  Commissioners  of  a  burgh  to  adopt 
the  Act,  and  the  deliverance  of  the  Sheriff  finding  that  the  Act  had 
been  adopted,  on  the  gro.md  that  the  statutory  advertisement  in  the 
local  newspaper  had  been  omitted,  the  defenders  pleaded  that  the 
action  was  excluded  by  the  finality  clauses  of  the  Act.  Held — 
reversing  judgment  of  Lord  Mackenzie — that,  in  consequence  of  the 
failure  to  give  notice  by  advertisement,  the  subsequent  proceedings 
were  outwith  the  Statute,  and,  along  with  the  Sheriff's  deliverance 
following  thereon,  fell  to  be  reduced. 

9.  Boundaries  of  Populous  Places.— (l.)  The  bound- 
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aries  of  any  populous  place  shall,  for  the  purposes  of  this 
Act,  be  fixed  by  the  Sheriff  or  Sheriffs  of  the  county  or 
counties  in  which  such  populous  place,  as  defined  in  the 
application,  is  situated,  on  the  application  of  any  seven  or 
more  householders  in  such  populous  place;  and  where  the 
population  of  a  populous  place,  as  hereinafter  ascertained,  is 
five  thousetnd  or  upwards,  such  populous  place  may,  if  the 
Sheriff  or  Sheriffs  think  fit,  be  divided  into  wards,  and  the 
Sheriff  or  Sheriffs  shall  fix  the  limits  of  each  ward.  The 
Sheriff  or  Sheriffs  shall  direct  notice  of  the  application  to  be 
given  by  advertisement  for  two  successive  weeks  in  the 
Edinburgh  Gazette,  and  in  some  newspaper  published  or 
circulating  in  the  county  or  counties  in  which  such  populous 
place  is  situated,  and  shall  appoint  a  day  not  less  than  two 
weeks  after  the  last  date  of  such  advertisement  for  hearing  all 
parties  interested,  and  shall  also  appoint  and  direct  a  proper 
person  to  ascertain  and  report  the  amount  of  the  population 
of  such  populous  place,  and  shall  thereafter  hear  all  parties 
interested,  and  determine  whether  the  area  included  in  the 
application,  or  any  part  thereof,  considering  the  number  of 
dwelling-houses  within  it  and  the  density  of  the  population, 
and  all  the  circumstances  of  the  case,  is  in  substance  a  town, 
and  is  suitable  for  being  formed  into  a  police  burgh ;  and  if 
the  Sheriff  or  Sheriffs  are  satisfied  on  these  points,  he  or  they 
shall  define,  in  a  written  deliverance  on  such  application,  the 
boundaries  of  such  populous  place,  and,  where  necessary,  the 
limits  of  such  wards. 

In  defining  the  boundaries  of  a  populous  place,  it  shall  be 
lawful  for  the  Sheriff  or  Sheriffs  to  include  the  whole  area 
which  in  their  judgment  properly  belongs  to  and  forms  part 
of  the  same  town,  with  a  reasonable  margin  for  extension,  if 
they  think  proper,  but  so  as  not  to  encroach  on  the  boundaries 
of  any  other  burgh  or  of  any  other  county,  unless  the  Sheriff 
of  such  county  concurs  in  the  deliverance. 

(2.)  In  the  case  of  any  populous  place,  the  population  of 
which  shall  be  ascertained  in  manner  foresaid  to  be  less  than 
two  thousand,  the  Sheriff  or  Sheriffs  may  find  and  declare  that 
such  populous  place  is  a  burgh ; 

(3.)  In  the  case  of  any  populous  i)lace,  the  population  of 
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which  shall  be  ascertained  in  manner  foresaid  to  exceed  two 
thousand,  the  Sheriff  or  Sheriffs  shall  find  and  declare  that 
such  populous  place  is  a  burgh ; 

(4.)  Provided  that,  before  a  populous  place  is  declared  to 
be  a  burgh  under  this  section,  if  it  is  contiguous  or  closely 
adjacent  to  any  burgh,  the  Town  Council  or  Commissioners 
of  such  burgh  shall  have  an  opportunity  of  stating  objections, 
which  shall  be  disposed  of  by  the  Sheriff  or  Sheriffs,  who 
shall  take  the  whole  circumstances  of  the  case  into  con- 
sideration. 

(5.)  The  deliverance  of  the  Sheriff  or  Sheriffs,  unless  ap- 
pealed against  in  manner  herein  provided,  shall  be  final,  and 
shall  be  recorded,  along  with  the  application  on  which  it 
proceeds,  in  the  Sheriff-Court  boobs  of  the  county  or  counties 
wherein  the  burgh  is  situated,  as  the  case  may  be. 

The  appeal  against  the  Sheriff's  deliverance  is  provided  for  in 
sec  13. 

With  r^ard  to  the  words,  "  it  shall  be  lawful,"  Lord  Caims  was 
of  opinion  that  such  words  were  simply  permissive  or  enabling,  but 
in  all  cases  the  intention  of  the  Legislature  is  the  test,  and  where  it 
appears  that  it  has  not  been  intended  to  devolve  a  mere  discretion, 
but  to  impose  a  positive  and  absolute  duty,  then  the  "  enabling  or 
facultative  terms  in  which  the  power  may  be  couched,  such  as  '  it 
shall  be  lawful,'  are  to  be  regarded  merely  as  the  usual  mode  of  giving 
a  direction ;  as  importing  that  it  is  not  to  be  lawful  to  do  otherwise 
than  as  directed."  Maxwell  on  Statutes,  p.  297.  See  Stirling  v, 
Hutcheon,  25th  May  1874  (1  R.,  935),  as  to  finality  of  Sheriff's 
judgment,  referred  to  under  sec.  8. 

Where  the  population  of  a  populous  place  is  ascertained  to  be 
under  two  thousand,  it  is  lett  to  the  Sheriff  to  determine  whether 
such  populous  place  shall  be  formed  into  a  burgh ;  where  the  popula- 
tion is  over  two  thousand  the  Sheriff  has  no  option — he  must  declare 
it  to  be  a  burgh,  subject  to  the  provisions  of  sub-head  (4). 

The  mode  of  defraying  the  expenses  incurred  by  the  Sheriff  in 
the  two  cases  of  creating  a  burgh  and  refusing  to  create  it,  is  set  forth 
in  sec  48. 

10.  Power  to  rectify  Accidental  Errors  in  de- 
fining Bonndaries. — In  the  event  of  any  accidental  error 
having  been  committed  by  the  Sheriff  or  Sheriffs  in  defining 
the  boundaries  of  any  burgh  or  populous  place,  or  of  any  of 
the  wards  thereof,  under  the  powers  hereby  conferred,  it 
shall  be  lawful  for  the  Commissioners  of  such  burgh,  or  of 
such  populous  place,  so  soon  as  it  has  been  declared  to  be  a 


Digitized  by  V3OOQ IC 


26  BURGH  POLICE  (SCOTLAND)  ACl,  1892, 

police  burgh  and  has  elected  Comuiissionera,  to  bring  the 
matter  under  the  consideration  of  the  Sheriff  or  Sheriffs^ 
who  shall  have  power  to  rectify  any  such  error,  and  whose 
judgment  thereon  shall  be  final;  and  the  boundaries  as  so 
rectified  shall,  in  regard  to  all  future  acts,  payments,  and 
liabilities,  be  held  to  be  the  boundaries  originally  assigned 
by  the  Sheriff  or  Sheriffs  under  this  Act :  Provided  always, 
that  any  acts  done  or  payments  made,  prior  to  such  rectifica- 
tion, shall  be  in  nowise  affected  thereby ;  but  the  same,  in  so 
far  as  done  or  made  in  good  faith,  shall,  notwithstanding 
such  error,  be  as  valid,  final,  and  free  from  challenge  as  if 
such  error  had  not  been  committed. 

See  "  Sheriff,"  sub-head  (30),  sec.  4.  It  will  be  carefully  noted  that 
it  is  only  an  accidental  error  in  defining  the  boundaries  of  a  burgh, 
or  populous  place,  or  of  any  of  the  wards  thereof,  under  the  Act, 
which  the  Sheriff  has  power  to  rectify.  What  may  constitute  in  the 
view  of  the  Coiurt  an  accidental  error  may  be  difficult  to  define.  It 
may  be  assumed,  however,  that  the  absence  of  the  statutory  notice 
required  would  not  be  considered  such.  See  Stirling  v,  Hutchcon 
(1  R.,  935).  If  the  Sheriff  were  to  divide  a  burgh  or  populous 
place,  having  a  population  under  five  thousand  into  wards,  would 
that  be  an  accidental  error  which  he  would  have  power  to  rectify  1 
It  is  thought  not.  The  power  of  rectification  given  will  be  strictly 
construed  and  limited  to  an  accidental  error  in  defining  boundaries. 
See  sec.  17  as  to  the  powers  of  the  Court  of  Session  and  Sheriff  to 
make  orders  to  facilitate  the  execution  of  the  Act  in  cases  of  a 
failure  to  observe  any  of  the  provisions  of  this  Act  or  any  other 
Act 

11.  ReYision  of  Boundaries. — Upon  the  application 

of  the  Commissioners  or  of  the  Council  of  any  burgh,  and 
after  publication  in  the  Edinburgh  Gazette,  and  in  any  news- 
paper published  in  such  burgh,  and  if  no  newspaper  be 
published  therein,  then  in  a  newspaper  circulating  in  such 
burgh,  and  such  other  notice  and  inquiry  as  he  may  deem 
necessary,  it  shall  be  lawful  for  the  Sheriff,  after  hearing  all 
parties  interested,  from  time  to  time  to  revise,  alter,  extend, 
or  contract  the  boundaries  of  such  burgh  for  the  purposes  of 
this  Act,  but  so  as  not  to  encroach  on  the  boundaries  of  any 
other  burgh,  and  where  not  divided  into  wards  to  divide  the 
same  into  wards,  and  where  divided  into  wards  to  revise 
the  boundaries  of  such  wards;  and  where  in  any  burgh 
wards  exist  at  present,  the  Sheriff  may  increase  their  number 
or  lessen   their  number   by  combination  or  re-arrangement. 
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and  tlie  Sheriff  shall  define,  in  a  written  deliverance  on  such 
application,  the  »ew  boundaries  of  such  burgh  and  wards, 
for  the  purposes  of  this  Act;  and  such  deliverance,  unless 
appealed  i^ainst,  in  manner  hereinafter  provided,  shall  be 
tinal ;  and  when  recorded,  along  with  the  application  on 
which  it  proceeds,  in  the  Sheriff-Court  books  of  the  county, 
shall  fix  and  determine  the  boundaries  of  such  burgh  and 
wards  for  the  purposes  of  this  Act  Where  the  burgh  and 
the  lands  proposed  to  be  included  in  any  application  for  an 
extension  of  boundary  lie  in  more  than  one  county,  the 
application  shall  be  made  to  and  disposed  of  by  the  Sheriffs 
of  all  the  counties  concerned.  The  Sheriff  or  Sheriffs,  in 
revising  the  boundaries  of  a  burgh,  shall  take  into  account 
the  number  of  dwelling-houses  within  the  area  proposed  to  be 
included,  the  density  of  the  population,  and  all  the  circum- 
stances of  the  case,  whether  it  properly  belongs  to  and  ought 
to  form  part  of  the  burgh,  and  should  in  their  judgment  be 
included  therein.  In  the  event  of  the  Sheriffs  not  being 
xmanimous  in  opinion,  the  application  shall  not  be  granted, 
subject  to  an  appeal  as  hereinafter  provided. 

See  also  the  Boundaries  of  Burghs  Extension  (Scotland)  Act,  20 
&  21  Vict.  c.  70,  and  the  Act  to  amend  that  Act,  24  &  25  Vict.  c. 
36.  By  the  former  of  these  Acts,  the  Sheriff  had  only  power  to 
extend  the  boundaries  of  any  royal  or  parliamentary  burgh,  and  that 
only  where  such  boundaries  included  an  area,  two-thirds  of  which 
was  wholly  or  partially  built  on,  or  laid  out  for  building,  and  were 
such  as,  in  his  opinion,  would  be  suitable  for  the  extended  boundaries 
of  the  burgh,  the  discretion  as  to  which  was  solely  vested  in  the 
Sheriff.  See  Dubs,  etc.  v.  Police  Commissioners  of  Crossbill,  Ist 
June  1876  (3  R,  758),  where,  upon  a  petition  for  the  extension  of 
the  boundaries  of  a  biugh  under  the  Statute  20  &  21  Vict,  c.  70, 
the  Sheriff  found  that  neither  the  boundaries  described  in  the 
petition,  nor  any  others  which  might  be  within  its  scope,  satisfied  the 
requirements  of  the  Statute,  and  therefore  refused  the  petition.  It 
was  held  that  the  judgment  of  the  Sheriff  was  not  subject  to  review. 

And  by  the  latter  Act  the  Sheriff  had  only  power  to  form  the 
district  comprehended  within  the  extended  boundaries  into  a  ward 
or  wards,  or  to  annex  such  district  or  part  thereof  to  one  or  more  of 
the  existing  wards  of  a  burgh,  and  to  fix  and  arrange  the  limits  of 
the  extended  wards  and  the  number  of  Councillors  to  be  elected  for 
such  existing  and  extended  wards. 

By  this  clause  the  Sheriff  has  power  (a)  to  revise,  alter,  extend,  or 
contract  the  boundaries  of  any  burgh  (see  definition  clause,  sub-head 
(4),  sec.  4)  for  the  purposes  of  this  Act,  but  so  as  not  to  encroach  on 
the  boundaries  of  any  other  burgh ;  (h)  to  divide  the  burghs  into 
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wards,  and  where  already  divided  into  wards,  to  revise  the  bound- 
aries of  such  wards ;  (c)  where  wards  exist  at  present,  to  increase  or 
lessen  their  number  by  combination  or  arrangement  This  last 
provision  will  be  found  very  useful  in  practice  in  growing  burghs. 
An  appeal  is  provided  for  in  sec.  13.  See  as  to  finality,  the  remarks 
on  sec  8. 

12.  Hanicipal  Boundaries  may  be  extended  to 
Police  Boundaries,  and  Police  Boundaries  may  be 
extended  to  Municipal  or  Parliamentary  Bound- 
aries.— Where  in  any  burgh  the  municipal  boundary  is 
either  wholly  or  partly  within  the  boundary  for  police 
purposes,  it  shall  be  lawful  for  the  Council,  at  a  meeting 
specially  called  for  the  purpose,  of  which  a  month's  notice 
shall  be  given,  to  resolve  that  the  boundary  for  municipal 
purposes,  including  the  right  to  vote  for  Town  Councillors, 
shall  be  extended  up  to  the  boundary  for  police  purposes,  and 
to  fix  the  boundary  for  municipal  purposes  accordingly,  and 
where  in  any  burgh  the  police  boundary  is  wholly  or  partly 
within  the  municipal  boundary  or  royalty,  or  within  the 
parliamentary  boundary,  it  shall  be  lawful  for  the  Commis- 
sioners, at  a  meeting  specially  called  for  the  purpose,  of  which 
a  month's  previous  notice  shall  be  given,  to  resolve  to  extend 
such  police  boundary  to  the  municipal  boundary  or  the  royalty 
or  the  parliamentary  boundary  respectively  for  police  purposes, 
including  the  right  to  vote  for  Commissioners,  but  so  as  not 
to  encroach  on  the  boundaries  of  any  other  burgh,  and  to  fix 
the  date,  not  being  less  than  fourteen  days  from  the  date  of 
the  said  resolution,  when  such  resolution  shall  come  into 
operation.  Upon  any  such  resolution  being  adopted,  the 
Council  or  the  Commissioners  of  the  burgh  may  present  a 
petition  to  the  Sheriff  praying  him  to  confirm  the  same ;  and 
the  Sheriff,  after  such  intimation  and  service  as  he  thinks 
proper,  and  after  hearing  all  parties  interested,  shall  dispose 
of  the  application,  and  upon  any  final  judgment  confirming 
the  resolution  being  pronounced,  it  shall  be  recorded  in  the 
Sheriff-Court  books,  and  such  resolution  shall  come  into  force 
from  the  date  of  such  recording,  or  such  later  date  or  dates  as 
may  be  specified  in  the  resolution ;  and  any  Act  of  Parlia- 
ment conferring  police  jurisdiction  or  any  other  authority 
within  such  extended  boundary  shall,  in  so  far  as  it  is  incon- 
sistent with  the  provisions  of  this  section,  be  repealed. 
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See  also  the  EzteDsion  of  Boundaries  of  Burghs  (Scotland)  Act, 
1857,  20  &  21  Vict  c.  70,  and  the  Act  to  amend  the  Boundaries  of 
Burghs  Extension  (Scotland)  Act,  1861,  24  and  25  Vict.  c.  36. 

There  are  two  important  cases  provided  for  here — (a)  Where  the 
manicipal  boundary  of  a  burgh  is  either  wholly  or  partly  within  the 
boundary  for  police  purposes,  the  Council  may  resolve  that  the 
boundaries  for  municipal  purposes,  including  the  right  to  vote  for 
Town  Councillors,  shall  be  extended  to  the  boundaries  for  police 
purposes.  {J})  Where  the  police  boundary  is  wholly  or  partly  within 
the  municipal  boundary  or  royalty,  or  within  the  parliamentary 
boundary,  the  Commissioners  may  resolve  to  extend  the  police 
boundary  to  the  municipal  boundary  or  the  royalty,  or  parliamentary 
boundary  for  police  purposes,  including  the  right  to  vote  for  Com- 
missioners. In  either  case,  this  can  only  be  done  at  a  meeting 
specially  called  for  the  purpose,  of  which  a  month's  previous  notice 
shall  be  given. 

The  month's  notice  is  imperative,  and  the  meeting  must  be 
specially  called  for  the  purpose.  Unless  the  statutory  requirements 
are  complied  with,  the  proceedings  will  be  invalid.  See  Stirling  v, 
Hutcheon,  before  referred  to  under  sec.  8.  The  notice  prescribed 
must  be  duly  given,  and  the  full  period  allowed  to  elapse  before  the 
meeting  is  held.  See  Marquis  of  Lothian  v.  Has  well,  8th  Feb.  1738 
(H.  L.,  14th  April  1738,  1  Pat.  App.,  207).  All  the  Commissioners 
should  receive  the  notice,  which  should  bear  the  purpose  for  which 
the  meeting  is  called,  oUierwise  the  meeting  will  be  invalid.  See 
Provost  of  Dumbarton  v.  Denny,  11th  March  1796  (H.  L.,  6th  Dec. 
1796,  3  Pat.  App.  516).  See  also  Strathie  v.  Steele,  23rd  Feb. 
1892  (19  R.,  488).  See  also  sec.  50  of  this  Act.  The  extended 
burghs  in  either  case  must  be  such  as  not  to  encroach  on  the  bound- 
aries of  any  other  burgh. 

The  Council  or  Commissioners  are  to  fix  the  date,  not  being  less 
than  fourteen  days  from  the  date  of  the  resolution,  when  the  same 
shall  come  into  operation.  But  it  does  not  come  into  force  until  it 
has  been  confirmed  by  the  Sheriff,  on  a  petition  by  the  Council  or 
Commissioners,  and  until  such  confirmation  has  been  recorded  in  the 
Sheriff-Court  books.  There  is  no  appeal  provided  for  in  this  section, 
but  in  the  13th  section  immediately  following  an  appeal  against  the 
Sheriff's  interlocutor  is  allowed.  Failing  that  being  taken,  the 
Sheriffs  judgment  on  the  resolution  will  be  finaL 

13.  Appeal. — In  any  proceeding  for  fixing,  altering, 
extending,  contracting,  or  revising  the  boundaries  of  a  burgh 
or  populous  place,  or  of  the  wards  of  a  burgh,  it  shall  be 
lawful  for  any  owner  or  occupier  within  the  boundaries  as 
fixed  by  the  Sheriff"  or  Sheriffe,  who  considers  himself  aggrieved 
by  the  deliverance  of  the  Sheriff  or  Sheriffs,  or  the  resolutions 
of  the  Council  or  Commissioners,  as  the  case  may  be,  or  for 
the  County  Council  or  the  Standing  Joint  Committee  of  any 
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county  into  which  the  said  boundaries  extend  beyond  the 
existing  boundaries,  within  fourteen  days  from  the  date 
thereof,  to  present  a  petition  against  the  deliverance  of  the 
Sheriff  or  Sheriffs  to  the  Court  of  Session,  setting  forth  the 
grounds  on  which  they  object  to  such  deliverance ;  and  the 
Court  of  Session  may  thereupon  order  answers,  and,  after 
answers  have  been  lodged,  may  either  pronounce  a  final  order, 
or  remit  to  a  Lord  Ordinary  to  direct  inquiry  into  the  cir- 
cumstances of  the  case,  and  to  issue  such  order  thereupon  as 
he  may  deem  requisite  to  determine  the  boundaries  of  such 
burgh ;  and  such  order  shall  in  either  case  be  final,  and,  when 
recorded  in  the  Sheriff-Court  books  of  such  county,  shall  fix 
and  determine  the  boundaries  of  such  burgh  for  the  purposes 
of  this  Act  Where  it  is  the  duty  of  two  or  more  Sheriffs  to 
fix  the  boundary,  and  they  cannot  come  to  a  unanimous 
decision,  they  shall  state  a  case  for  the  Court  of  Session,  and 
the  same  procedure  shall,  with  the  necessary  variations,  be 
followed  as  hereinbefore  prescribed  in  the  case  of  the  petition 
against  the  deliverance  of  the  Sheriff. 

See  interpretation  clause,  sec  4,  as  to  "burgh,"  "populous  place,", 
"owner,"  "occupier,"  "Sheriff,"  "Court  of  Session." 

The  County  Council  and  the  Standing  Joint  Committee  of  any 
county  here  referred  to  are  the  bodies  constituted  under  the  Local 
Government  (Scotland)  Act,  1889,  52  &  53  Vict  c.  50,  sees.  3 
and  18. 

The  appeal  here  provided  to  the  Court  of  Session  will,  no  doubt^ 
be  found  useful  in  practice,  particularly  having  in  view  the  judgment 
in  Dubs  v.  The  Police  Commissioners  of  Crossbill,  June  1,  1876 
(3  R.,  758),  where,  upon  an  application  for  the  extension  of  the 
boundary  of  a  burgh  under  the  Statute  20  &  21  Vict  c.  70,  the 
Sheriff  found  that  neither  the  boundaries  described  in  the  petition, 
nor  any  others  which  might  be  within  its  scope,  satisfied  the  require- 
ments of  the  Statute,  and  therefore  refused  the  petition.  The 
grounds  on  which  the  Slieriff  went  were,  that  the  boundaries  wished 
(lid  not  contain  an  area  two-thirds  of  which  was  wholly  or  partially 
built  on  or  laid  out  for  building,  and  that  they  were  not  such  as, 
in  his  opinion,  would  bo  suitable  for  the  extended  boundaries  of 
Glasgow.  The  Court,  on  appeal,  helil  the  appeal  was  incompetent, 
and  that  the  judgment  of  the  Sheriff  was  not  subject  to  review. 

The  appeal  here  provided  must  be  taken  within  the  statutory  time 
of  fourteen  days,  and  the  form  prescribed  must  also  be  followed, 
the  petition,  in  particular,  setting  forth  the  grounds  on  which  the 
deliverance  is  objected  to. 

It  will  be  observed  that  the  right  of  appeal  is  given  to  any  owner 
or  occupier  within  the  boundaries  as  fixed  by  the  Sheriff.     It  would 
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thus  appear  that  iii  a  case  where  the  boundaries  are  contracted,  an 
owner  or  occupier  outwith  the  new  boundaries,  though  within  the 
original  boundaries,  would  not  have  an  appeal  Similarly,  a  right  of 
appeal  is  given  to  the  County  Council  or  Standing  Joint  Committee  of 
any  county  into  which  the  new  boundaries  extend  beyond  the 
existing  boundaries ;  but  in  the  event  of  the  boundaries  being  con- 
tracted, it  would  seem  to  be  incompetent  for  these  bodies  to  appeal. 

14.  Plan  of  New  Boundary  to  be  sent  to  Board  of 

A^OUltare. — Where  the  boundary  of  a  burgh  is  fixed  for 
the  first  time,  or  altered  under  the  provisions  of  this  Act, 
plans  showing  the  new  boundary,  duly  certified  by  the  Com- 
missioners, shall  be  sent,  within  one  month  after  the  boundary 
is  fixed,  to  the  Board  of  Agriculture. 

This  section  does  not  say  how  the  plan  is  to  be  certified.  "  The 
CommissionerH,"  by  the  inter])retation  clause  4  (9),  means  the  Com- 
missioners for  the  purposes  of  the  Act,  in  their  collective  capacity ; 
and  it  may  be  proper  in  attending  to  the  provisions  of  this  section, 
to  have  the  certificate  by  the  Commissioners  appended  at  a  meeting, 
and  signed,  at  least,  by  the  preses  thereof.  It  might  even  not  bo 
amiss  to  follow  the  course  required  by  section  55  (2),  in  the  case  of 
deeds,  contracts,  and  writs  of  importance,  viz.  that  they  shall  be 
signed  by  three  of  the  Commissioners  and  by  the  clerk,  and  sealed 
by  the  common  seal  of  the  Commissioners. 

Adoption  of  the  Act. 

15.  Adoption    in    Burghs    wholly    administered 

under  Local  Police  Acts. — In  any  burgh  named  in 
Schedule  II.,  this  Act  may  be  adopted  in  whole  or  in  part, 
that  is  to  say,  in  parts,  sections,  or  sub-sections,  by  a  resolu- 
tion of  the  Council  where  there  is  no  separate  Board  of  Com- 
missioners, and  where  there  is  such  a  separate  board  by  such 
Commissioners,  at  a  meeting  called  for  the  purpose,  after  a 
month's  previous  notice  in  a  newspaper  published  or  cir- 
culating in  the  burgh,  which  notice  shall  specify  the  parts, 
sections,  or  sub-sections  of  this  Act  proposed  to  be  adopted, 
and  the  portions  of  Local  Police  Acts  proposed  to  be  repealed  : 
Provided  that  such  adoption  in  part  of  this  Act  shall  not 
affect  any  private  interest  v^hich  shall  have  been  specially 
regulated  by  any  Local  Act,  and  provided,  further,  that  in 
in  every  case  where  Part  V.  of  this  Act  shall  be  adopted  only 
in  part,  such  adoption  shall  include  the  provisions  of  this  Act 
relating  to  incidence  of  assessments. 
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Such  resolutions  shall  be  reported  to  the  Sherifif,  who  shall 
pronounce  a  deliverance  thereon,  declaring  the  parts,  sections, 
or  sub-sections  of  this  Act  specified  in  the  resolution  to  have 
been  adopted,  and  shall  cause  such  resolution  to  be  recorded 
in  the  Sheriflf-Court  books. 

From  and  after  the  recording  of  such  resolution,  the  parts, 
sections,  or  sub-sections  of  this  Act  so  adopted  shall  come  into 
force  in  the  burgh,  and  all  portions  of  I^cal  Police  Acts 
inconsistent  with  or  dealing  with  the  same  matters  as  the 
parts,  sections,  or  sub-sections  so  adopted,  shall  be  repealed, 
which  portion  shall  be  specified  in  the  resolution  so  recorded. 

The  burghs  named  in  Schedule  II.  are,  Edinburgh,  Glasgow,  Aber- 
deen, Dundee,  and  Greenock.  These  burghs  have  private  Local 
Acts  of  their  own,  but  may  adopt  this  Act  in  parts,  sections,  or  sub- 
sections. If  Part  v.,  which  deals  with  rating  and  borrowing  powers,  is 
adopted  only  in  part,  it  is  compulsory  that  the  373rd  section,  which 
relates  to  the  incidence  of  assessments,  shall  form  part  of  this  adoption. 

The  notice  in  the  newspapers  here  provided  for  ought  to  be  care- 
fully attended  to.  In  Stirling  v.  Hutcheon,  25th  May  1874  (1  R., 
935),  the  Court  held  that,  in  consequence  of  the  failure  to  give 
notice  by  advertisement,  the  proceedings  of  the  Police  Commissioners 
of  Turriif,  in  adopting  the  1862  Act,  were  outwith  the  Statute,  and, 
along  with  the  Sheriffs  deliverance  following  thereon,  which  by  the 
Act  was  decreed  to  bo  final,  and  not  subject  to  be  set  aside  or 
reviewed  or  affected  by  any  Court  or  adjudicator  upon  any  ground  or 
in  any  manner  or  way  whatever,  fell  to  be  reduced. 

In  Campbell  v,  Leith  Police  Commissioners,  29th  June  1865 
(3  M.,  1035),  the  Lord-Justice  Clerk  said,  with  reference  to  the 
18th  section  of  the  1862  Act,  "Reading  the  18th  section  alone,  I  see 
no  doubt  as  to  its  construction,  because  it  says  that  if  the  PoHce 
Commissioners  adopt  this  Act  in  whole,  any  General  or  Local  Police 
Act  in  operation  within  such  burgh  shall  be  repealed,  excepting  in 
so  far  as  it  may  relate  to  matters  not  provided  for  in  this  Act ;  and 
if  bhey  resolve  to  adopt  this  Act  in  part>  such  resolution  shall  specify 
tha  parts,  sections,  and  clauses  so  adapted,  etc.  This  is  all  very 
plain ;  it  seems  to  me  simply  to  mean  that,  if  there  is  either  a  Local 
Act  or  a  previous  General  Act  in  operation  at  the  time,  the  adoption 
of  this  shall  supersede  these  previous  Acts,  except  in  so  far  as  relates 
to  matters  not  provided  for  in  this  Act.  And,  if  adopted  in  part, 
shall  supersede  these  previous  Acts  in  so  far  as  they  relate  to  the 
parts  so  adopted.  If  it  had  been  said,  *  shall  be  repealed  in  manner 
to  be  hereinafter  provided,'  and  there  had  been  provided  some  way 
of  repeal  by  something  to  be  done  de  futuroy  I  should  have  con- 
sidered that  there  was  some  force  in  the  conteniion  of  the  complainer, 
that  the  adoption  of  the  Act  was  inefiectual  until  that  was  done ; 
but  we  have  no  such  expression  in  the  clause  under  consideration. 
The  18th  section  alone  is  thus  free  from  ambiguity;  and  that  it  is 
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intended  to  have  effect  by  itself,  without  any  other  proceeding,  is 
shown  by  some  of  the  other  sections  of  the  Act  which  immediately 
follow.  The  adoption  is  that  which  supersedes  the  old  Acts  and 
introduces  the  new. " 

By  clause  2,  this  Act  is  to  come  into  operation  on  15th  May  1893, 
"  except  so  far  as  hereinafter  otherwise  provided."  By  clause  5,  this 
Act  shall  apply  (a)  from  its  commencement  to  every  existing  burgh, 
with  the  exception  of  the  burghs  named  in  Schedule  II.  of  this  Act, 
and  (6)  to  every  burgh  created  under  the  Act  Does  the  exception 
in  sec.  2  authorise  the  burghs  named  in  Schedule  II.  to  adopt  the 
Act  in  the  manner  provided  for  in  this  section  immediately?  So 
far  as  can  be  discovered,  the  exception  chiefly  applies  to  the  burghs 
created  under  the  Act  referred  to  in  sub-head  (h)  of  clause  5,  wherein 
the  excepted  burghs  are  also  dealt  with.  But  it  is  a  much  more 
serious  question  whether  the  effect  of  this  section  can  be  extended  to 
the  burghs  named  in  Schedule  II.,  to  the  effect  of  enabling  them  to 
adopt  the  Act,  or  portions  thereof,  prior  to  15th  May  1893.  In  the 
absence  of  any  express  provision  to  that  effect,  it  can  hardly  be  held 
that  the  Legislature  has  authorised  certain  burghs  to  take  advantage 
of  the  provisions  of  an  Act,  and  put  those  in  operation  at  once,  while 
at  the  same  time  declaring  that  the  Act  is  not  to  come  into  operation 
nntil  15th  May  1893.  Ajoy  burgh,  may,  however,  prior  to  15th  May 
1 893,  take  any  steps  tiiat  may  be  necessary  for  bringing  the  Act  into 
operation  at  that  date.  This  is  clearly  authorised  by  sec.  37  of  the 
Interpretation  Act,  1889,  which  provides  that — "Where  an  Act 
passed  after  the  commencement  of  this  Act  is  not  to  come  into  opera- 
tion immediately  on  the  passing  thereof,  and  confers  power  to  make 
any  appointment,  to  make,  grant,  or  issue  any  instrument — that  is  to 
say,  any  Order  in  Council,  order,  warranty  scheme,  letters-patent,  rules, 
regulations,  or  bye-laws,  to  give  notices,  to  prescribe  forms,  or  to  do 
any  other  thing  for  the  purposes  of  the  Act — that  power  may,  unless 
the  contrary  intention  appears,  be  exercised  at  any  time  after  the 
passing  of  the  Act,  so  far  as  may  be  necessary  or  expedient  for  the 
purpose  of  bringing  the  Act  into  operation  at  the  date  of  the  com- 
mencement thereof ;  subject  to  this  restriction,  that  any  instrument 
made  under  the  power  shall  not,  unless  the  contrary  intention  appears 
in  the  Act,  or  the  contrary  is  necessary  for  bringing  the  Act  into 
operation,  come  into  operation  imtil  the  Act  comes  into  operation  " 
(see  sec.  37,  52  &  53  Vict  c.  63). 

16.  Where  Populous  Place  not  declared  a  Burgh, 
New  Application  may  be  made  after  two  years. — 

Where  a  populous  place  has  not  been  declared  a  burgh  by  the 
Sheriff,  another  application  to  have  such  populous  place 
declared  a  burgh  in  manner  hereinbefore  provided,  may  be 
made,  but  such  application  shall  not  be  competent  until  after 
the  lapse  of  two  years  from  the  date  of  the  deliverance  on  the 
last  preceding  application. 
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See  sub-head  (26)  for  definition  of  "  populous  place,"  sub-head  (4) 
"burgh,"  sub-head  (30)  "Sheriff,"  sec.  4. 

Two  years  must  elapse  between  the  date  of  the  deliverance  on  the 
last  application  and  any  new  application. 


Miscellaneous. 

17.  Court  of  Session  may  make  Orders  to  faoili- 
tate  Adoption  or  Execution  of  Aot. — Wherever,  in  any 

burgh  in  existence  before  the  passing  of  this  Act,  and  which 
thereafter  continues  to  be  a  burgh,  or  in  any  burgh  the 
boundaries  of  which  have  been  determined  in  terms  of  this 
Act,  it  has,  from  a  failure  to  observe  any  of  the  provisions 
of  this  Act,  or  any  other  Act,  or  from  any  other  cause,  become 
impossible  to  proceed  with  the  execution  of  this  Act,  the 
following  provisions  shall  have  effect : — 

(1.)  It  shall  be  lawful  for  any  seven  householders  within 
the  burgh  to  present  a  petition  to  the  Court  of  Session,  or  to 
the  Sherifif-Court,  setting  forth  the  failure  which  has  taken 
place  to  observe  the  provisions  of  this  Act,  or  any  other  Act, 
or  other  cause  which  has  made  it  impossible  to  proceed  with 
the  execution  of  this  Act,  and  praying  the  Court  to  pro- 
nounce an  order  in  terms  of  this  Act,  as  hereinafter  men- 
tioned. 

(2.)  The  petition  shall  be  intimated  in  any  newspaper 
published  in  such  burgh,  and  if  no  newspaper  be  published 
therein,  then  in  a  newspaper  circulating  in  such  burgh,  or  in 
such  other  manner  as  the  Court  shall  appoint. 

(3.)  Upon  resuming  consideration  of  the  petition,  with  or 
without  answers,  and  after  receiving  such  evidence  as  they 
shall  require,  the  Court  may  pronounce  any  order  which,  in 
their  judgment,  will  enable  the  proceedings  for  the  execution 
of  this  Act  within  such  burgh  to  be  continued  as  nearly  as 
possible  as  if  the  said  failure  to  observe  the  provisions  of 
this  Act,  or  any  other  Act,  or  other  cause,  had  not  taken 
place ;  and  such  order  shall  be  final,  and  shall  be  recorded 
in  the  Sherifif-Court  books  of  the  county  within  which  such 
burgh  is  situate. 

(4.)  As  soon  as  any  directions  contained  in  the  said  order 
of  the  Court  shall  have  been  complied  with^  the  proceedings 
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for  the  execution  of  this  Act  within  such  burgh  may  pro- 
ceed as  nearly  as  possible  in  the  same  manner,  and  with 
the  same  incidents,  as  if  the  said  failure  to  observe  the  pro- 
visions of  this  Act,  or  any  other  Act,  or  other  cause,  had  not. 
taken  place. 

(5.)  The  Court  may  pronounce  any  order  as  to  the  ex- 
penses of  the  petition,  and  the  proceedings  following  thereon, 
and  as  to  the  persons  against  whom  or  the  assessments 
against  which  they  sliall  be  chargeable ;  and  such  order  shall 
be  finaL 

This  section  substantially  re-enacts  the  provisions  of  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  Amendment  Act, 
1877,  40  &  41  Vict  c.  22,  but  it  empowers  the  householders  to  take 
the  procedure  in  the  Sheriff-Court  which  was  only  competent  in  the 
Court  of  Session,  although  it  will  be  observed  that  in  the  margin 
only  the  Court  of  Session  is  mentioned.  It  is  hardly  necessary  to 
add  that  the  statutory  procedure  must  be  carefully  followed. 

See  Brander  and  others,  18th  July  1890  (17  K,  1254),  m  the  case 
of  a  burgh  where  the  General  Police  Act  of  1862  had  been  adopted 
in  1864,  and  Commissioners  had  been  elected  for  the  iirst  year,  but 
no  subsequent  election  had  taken  place ;  a  petition  was  presented  by 
seven  householders  in  1890,  under  sec.  4  of  the  Amendment  Act 
of  1877,  for  an  order  to  authorise  Commissioners  to  be  elected,  to 
enable  the  proceedings  for  the  carrying  out  of  the  Act  to  be  con- 
tinued as  nearly  as  possible  as  if  the  failure  in  question  had  not  taken 
place.  The  Court,  after  a  report  by  the  Sheriff  to  the  effect  that  a 
large  number  of  the  householders  of  the  burgh  were  in  favour  of  the 
Act  being  carried  out,  granted  the  prayer  of  the  petition,  with 
expenses  out  of  the  first  assessments  to  be  levied  by  the  Com- 
missioners. See  also  Town  Council  of  Stromness,  Ist  December 
1891  (19  R.,  207). 

18.  Statutory  ProTisions  as  to  Fixing  of  Bound- 
ariea,  etc.,  to  bio  deemed  to  be  oomplied  with. — All 

statutory  requirements  and  provisions  applicable  to  the  fixing 
of  the  boundaries  of  any  burgh  or  place  under  the  General 
Police  Acts  or  this  Act,  or  to  the  adoption  of  any  of  the  said 
Acts  or  of  this  Act,  or  to  the  election  of  Commissioners  for 
any  such  burgh,  shall  be  deemed  and  taken  to  be  duly  com- 
plied with,  and  shall  have  effect  accordingly,  unless  the  same 
shall  have  been  or  shall  be  challenged  in  a  competent  Court 
of  law  within  three  years  from  the  date  of  the  alleged  non- 
compliance with  the  said  statutory  requirements  and  pro- 
.visions :  Provided  always,  that  nothing  herein  contained  shall 
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prejudice  or  affect  the  pecuniary  rights,  liabilities,  or  interests 
of  any  person  which  shall  have  been  finally  decided  by  or  are 
under  the  consideration  of  any  Court  of  law  at  the  time  of  the 
passing  hereof. 

This  clause  simply  re-enacts  the  provisions  of  the  General  Police 
and  Improvement  (Scotland)  Act,  1862,  Amendment  Act,  1889,  and 
%vill  form  a  very  useful  prescriptive  limitation  of  objections  more  or 
less  technical  or  trivial,  which  might  have  been  taken.  Its  opera- 
tion will,  however,  be  limited  strictly  to  the  matters  to  which  it 
applies,  viz. :  (1)  All  statutory  requirements  and  provisions  applic- 
able to  the  fixing  of  the  boundaries  of  any  burgh,  under  the  General 
Police  Acts  or  this  Act ;  (2)  Or  to  the  adoption  of  any  of  the  said 
Acts ;  and  (3)  Or  to  the  election  of  Commissioners  for  any  such, 
burgh.  —  See  sub-head  (4)  "burgh,"  (12)  General  Police  Acts, 
sec.  4. 

19.  SaTing  of  ContraotS. — When  this  Act  shall  apply- 
in  any  burgh  which  has  previously  been  wholly  or  partly 
administered  under  any  General  or  Local  Police  Act,  or  shall 
be  applied  in  whole  or  in  part  by  being  adopted  in  any  burgh 
so  administered,  all  bonds,  contracts  covenants,  agreements, 
and  securities  made  and  entered  into,  and  obligations  incurred, 
and  all  assessments  imposed  under  and  by  virtue  of  such 
Acts,  in  so  far  as  regards  anything  done  under  such  Acts, 
or  any  of  them,  previous  to  the  commencement  of  this  Act, 
shall  remain  in  full  force  and  effect,  and  shall  continue  avail- 
able and  binding  on  all  concerned ;  and  nothing  herein  con- 
tained shall  be  construed  to  afiect  the  debts,  rights,  or  claims 
of  any  creditor,  or  any  special  interest  provided  for  under 
such  Acts ;  and  the  officers  appointed  under  and  employed  in 
the  execution  of  such  Acts  shall  continue  to  exercise  their 
offices,  until  they  are  respectively  superseded,  or  legally  re- 
moved therefrom,  under  the  authority  of  this  Act. 

And  where  any  Local  Act  contains  provisions  embodying 
or  giving  effect  to  or  saving  any  contract  or  agreement  with 
any  private  individual  or  public  body,  such  provisions  shall 
be  saved  and  excepted  from  any  repeal  of  such  Act,  and  any 
such  contract  or  agreement  shall  remain  binding  notwith- 
standing anything  contained  in  this  Act 

All  complaints  and  prosecutions  raised  or  pending  at  the 
passing  of  this  Act  shall  continue  and  be  followed  forth 
to  a  conclusion  in  the  same  way,  and  with  the  same  jurisdio 
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Hon,  remedies,  penalties,  and  powers,  as  if  the  Act  had  nob 


See  also  sub-head  (2),  sec  38,  of  the  Interpretation  Act,  1889, 
quoted  in  note  to  sec.  5,  mpra. 

See  also  sec.  2  of  this  Act  as  to  date  of  the  commencement  of  the 
Act 

20.  Property  Tested  in  Commissioners  under  this 
Act. — In  all  cases  where  the  management,  for  the  purposes 
of  this  Act,  of  any  burgh  is  by  the  application  of  this  Act 
transferred  from  any  existing  Commissioners  of  Police  or 
other  persons  acting  under  any  of  the  General  Police  Acts 
or  any  Local  Police  Act  to  Commissioners  under  this  Act, 
the  whole  lands,  heritages,  assessments,  claims,  demands,  and 
effects  of  every  kind  belonging  to  or  vested  in  the  Commis- 
sioners of  Police,  or  other  persons,  from  whom  such  manage- 
ment is  so  transferred,  or  in  any  person  on  their  behalf,  and 
all  powers,  rights,  and  privileges  conferred  on  or  vested  in 
such  Commissioners  of  Police,  or  other  persons,  by  any  Act 
of  Parliament,  charter,  or  writing,  in  so  far  as  not  incon- 
sistent with  the  provisions  of  this  Act,  shall  be,  and  are 
hereby  transferred  to  and  vested  in  the  Commissioners  under 
this  Act,  and  they  shall  be  liable  for  the  whole  debts  and 
obligations  of  the  Commissioners  of  Police  or  other  persons 
from  whom  such  management  is  transferred. 

And  where  by  any  Act  of  Parliament  any  powers  and 
duties  are  conferred  or  imposed  upon  the  Commissioners 
under  the  General  Police  Acts,  such  powers  and  duties  shall 
now  be  vested  in  and  discharged  by  the  Commissioners  under 
this  Act 

In  Campbell  v.  Leith  Police  Commissioners,  29th  June  1865 
(3  M.,  1035),  the  Lord  Justice-Clerk  said,  with  reference  to  sec 
22  of  1862  Act :  "Its  object  is,  in  the  first  place,  to  provide  for 
those  cases  in  which  there  is  a  change  in  the  local  board  of  manage- 
ment, where  the  superintendence  of  police  affairs  is  transferred  from 
existing  Commissioners  of  Police  to  the  Magistrates  and  Council  of 
the  burgh,  or  to  Commissioners  under  this  Act ;  and  in  those  cases 
it  is  provided  that  the  property,  the  whole  lands,  heritages,  etc.,  vested 
in  tiie  Commissioners  of  Police,  or  other  persons  from  whom  such 
management  is  so  transferred,  and  all  the  powers,  rights,  and  privi- 
leges then  vested  in  such  boards,  in  so  far  as  not  inconsistent  with 
the  provisions  of  this  Act>  shall  be  and  are  hereby  transferred  to  the 
new  board  of  management.    There  is  an  immediate  transfer  of  the 
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whole  property,  whole  powers  and  rights  vested  in  the  board  for  the 
regulation  of  the  police  of  the  burgh ;  and  from  the  moment^  there- 
fore, of  the  adoption  of  the  Act,  and  of  this  clause  taking  effect^ 
there  is  no  body  in  the  burgh  but  the  body  constituted  for  the  first 
time  under  this  Act  that  has  any  power  whatever  for  police  pur- 
poses, showing  that  the  effect  of  the  Act  is  to  be  instantaneous  on 
adoption.  Then  comes  the  later  part  of  the  clause,  which  is  broader 
in  its  operation  tliau  the  earlier,  for  it  provides  that  in  all  cases 
where  this  Act  shall  be  adopted,  in  whole  or  in  part,  such  adoption 
shall  not  have  the  effect  of  relieving  the  Magistrates  and  Council 
or  Police  Commissioners  from  any  obligations  incumbent  on  them 
at  the  date  of  such  adoption,  again  pointing  out  the  point  of  time 
at  which  the  resolution  of  adoption  is  passed  as  the  time  when  such 
obligations  would  necessarily  have  ceased  but  for  this  enactment." 

21.  Powers,  etc.,  of  Looal  Authorities  under 
Public  Healtli  Aot  to  be  transferred  to  Commis- 
sioners.— Wherever  the  boundaries  of  any  burgh  have  been 
determined  in  terms  of  this  Act,  the  whole  powers' and  duties 
(including  the  rights  to  levy  assessments)  exercisable  by  any 
Local  Authority  acting  under  the  Public  Health  (Scotland) 
Act,  1867,  and  Acts  amending  the  same,  within  the  district 
or  districts  comprehended  within  such  burgh,  shall  cease  and 
determine,  and  the  same  shall  be  transferred  to  and  vested 
in  the  Commissioners  under  this  Act,  and  all  drainage,  water, 
and  other  works  executed  in  such  district  or  districts  by  such 
Local  Authority  in  the  performance  of  its  powers  and  duties 
under  the  said  Acts,  shall  be  taken  over  by  the  Commissioners 
under  this  Act,  who  shall  be  liable  for  the  whole  debts  and 
obligations  of  such  Local  Authority  applicable  to  such  district 
or  districts;  and  in  the  case  of  difTerence  of  opinion  as  to 
such  debts  or  obligations,  the  Sheriff  shall  determine  the 
dispute,  and  his  decision  shall  be  final. 

This  section  provides  that  wherever  the  boundaries  of  any  burgh 
have  been  determined  in  terms  of  this  Act,  the  powers  of  the  Local 
Authorities  under  the  Public  Health  Acts  within  said  boundaries 
shall  cease,  and  be  transferred  to  the  Commissioners  under  this  Act. 
The  Commissioners  are  also  bound  to  take  over  all  works  executed 
by  the  said  Local  Authority,  as  well  as  their  liabilities ;  all  disputes 
to  be  settled  by  the  Sheriff.  The  cases  in  which  this  section  will 
apply  are — (1)  The  burghs  whose  boundaries  are  determined  under 
sec.  8,  t.e.  all  existing  burghs  which  are  not  administered  under  any 
General  or  Local  Police  Act.  In  these  cases  the  Town  Council  will 
in  general  be  the  Local  Authority  which  will  be  superseded.  (2) 
The  populous  places  created  burghs  in  terms  of  sec  9.     In  these 
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Gases  the  District  Committee  of  the  County  Council  will  be  the 
Local  Authority  superseded.  (3)  The  burghs  whose  boundaries  are 
adjusted  under  sees.  11  and  12. 

The  Local  Authorities  to  execute  the  Public  Health  Acts  are  fixed 
by  sec.  5  of  the  Public  Health  Act,  1867,  as  amended  by  the  L(»cal 
Government  Act,  1889.  They  are — (1)  Where  there  are  Police 
Commissioners,  the  Police  Commissioners;  (2)  Where  there  is  a 
Town  Council,  but  no  Police  Commissioners,  the  Town  Council ; 
and  (3)  Where  there  are  neither  Police  Commissioners  nor  Town 
Council,  the  District  Committee  of  the  County  Council 

By  sec  99  of  the  Local  Government  Act,  1889,  it  is  provided  that 
"  on  the  formation  of  any  police  burgh  the  Commissioners  of  Police 
thereof  shall  become  the  Local  Authority  therein  under  the  Public 
Health  Acts,  subject  to  adjustment  by  the  Sheriff  in  regard  to  the 
property  and  debts  and  liabUities  affected  by  such  change." 

Looking  to  these  provisions,  it  is  probable  that,  even  without  the 
specific  enactment  contained  in  sec.  21,  it  would  be  held  that  on  this 
Act  coming  into  force  in  any  burgh  or  populous  place,  the  Commis- 
sioners would  ipso  facto  become  the  Local  Authority  under  the 
Public  Health  Acts  within  their  jurisdiction.  This  section,  however, 
makes  it  quite  clear  that  the  Commissioners  are  to  supersede  any 
body  acting  as  Local  Authority,  It  also  provides  that  in  the  case  of 
differences  of  opinion  as  to  the  transfer  of  debts  or  obligations,  the 
Sheriff  shall  determine  the  dispute.  This  is  a  useful  provision, 
which  does  not  occur  in  the  Public  Health  Act. 

Along  with  sec.  21  must  be  read  sees.  42  and  43,  which  to  a 
great  extent  enact  the  same  provisions.  See  these  sections  and  the 
notes  thereto. 

Questions  may  arise  as  to  what  is  included  in  the  obligations 
transferred  under  this  section,  e,g,  whether  the  Commissioners  are 
bound  to  retain  in  their  employment  the  officers  appointed  by  the 
former  Local  Authority.  Any  dispute  must  be  referred  to  the 
Sheriff  for  decision ;  but  it  may  be  mentioned  that  the  Board  of 
Supervision  have  expressed  the  opinion  that  where  part  of  the 
district  of  a  Local  Authority  has  been  formed  into  a  burgh,  the 
appointments  of  medical  officer  and  sanitary  inspector  fall  quoad 
the  new  burgh,  and  the  Commissioners  are  free  to  make  new 
appointments. 

The  right  to  levy  assessments  is  expressly  specified  as  one  of  the 
powers  of  Local  Authorities  transferred  to  the  Commissioners.  The 
a5sse8sing  powers  of  Local  Authorities  are  given  by  sees.  93-95  of  the 
Public  Health  Act  of  1867,  as  amended  by  sec.  1  of  the  1871  Act. 
The  maximum  assessment  is  2s.  6d.  per  £  where  the  enactments  as 
to  water  or  drainage  or  hospitals  have  been  put  in  force,  and  6d.  per 
£  where  these  have  not  been  put  in  force.  The  assessment  is 
leviable  in  the  same  manner  as  the  police  assessment,  but  certain 
specified  subjects  are  rated  on  one-fourth  (see  sees.  94  (2)  and  95  (1) 
of  the  1867  Act,  and  sec.  1  of  the  1871  Act). 

In  Edmonstone  v.  Police  Commissioners  of  Kilsyth,  9th  June 
1882  (9  E.,  917),  the  Local  Authority  of  a  parish  in  1875  created 
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a  pottion  of  it  into  a  '' special  drainage  district,"  under  the  76lh 
section  of  the  Public  Health  (Scotland)  Act,  1867.  Thereafter, 
in  1877,  and  before  any  operations  were  projected  or  executed  in 
the  "special  drainage  district"  so  created,  the  General  Police  and 
ImproTement  (Scotland)  Act,  1862,  was  adopted  in  a  populous  part 
of  the  parish.  The  Police  Commissioners  appointed  under  that  Act 
proceeded  to  carry  out  a  general  scheme  of  sewers  and  drains 
throughout  the  whole  area  under  their  jurisdiction — ^which  included, 
besides  other  lands,  the  above-mentioned  special  drainage  district — 
and  to  meet  the  expenses  so  incurred  laid  on  assessments  under  the 
powers  given  them  by  the  1862  Act  An  owner  of  mines  and 
minerals  partly  within  and  partly  beyond  the  "special  drainage 
district,"  but  wholly  within  the  police  area,  presented  a  suspension 
and  interdict  against  these  assessments,  on  the  grounds — (1)  That 
the  lands  and  heritages  within  the  special  drainage  district  fell  to  be 
assessed  separately ;  and  (2)  That  the  assessments  fell  to  be  laid  on 
minerals  at  one-fourth  of  their  value,  in  terms  of  the  94th  section  of 
the  Public  Health  Act,  and  not  at  the  full  value,  as  authorised  by  the 
98th  section  of  the  Act  of  1862.  The  Court — reversing  judgment  of 
Lord  McLaren — repelled  the  reasons  of  suspension.  See  also  Lang 
V.  Munro,  9th  March  1892  (29  S.  L.  E.,  p.  612),  quoted  under  sec.  42. 

22.   Where  Burgh  extended,  Commissioners  to 

Say  County  Counoil  proportion  of  Expenses  of 
Register  of  Voters. — Where  by  the  extension  of  the 
boundary  of  a  burgh  under  the  Boundaries  of  Burghs 
Extension  (Scotland)  Act,  1857,  and  any  Act  amending  the 
same,  or  this  Act,  any  area  of  wiy  county  is  annexed  to  such 
burgh,  the  Commissioner  of  such  burgh  shall  pay  annually 
to  the  County  Council  of  such  county  from  which  such  area 
is  taken,  such  proportion  of  the  expenses  payable  by  the 
County  Council  for  the  preparation  of  the  register  of  parlia- 
mentary voters  for  such  county  or  division  thereof,  as  the  case 
may  be^  as  the  number  of  voters  in  the  said  area  shall  bear  to 
the  total  number  of  voters  in  such  county  or  division  thereof.  • 
See  also  the  Act  to  amend  the  Boundaries  of  Burghs  (Scotland) 
Act,  1857,  24  &  25  Vict  c.  36.  The  County  Council  is  the  body 
appointed  under  the  Local  Government  (Scotland)  Act,  1889,  52  h 
53  Vict.  c.  50. 

See  Commissioners  of  Supply  of  Fife  v.  Magistrates  of  Dunferm- 
line and  others,  19th  Dec.  1884  (12  R.,  389).  A  rural  district  with 
villages,  extending  to  an  area  of  one  thousand  acres,  which  lies  con- 
tiguous to  the  parliamentary  boundaries  of  the  burgh  of  Dunfermline, 
as  defined  by  the  Reform  Act  of  1832,  but  outside  them,  was  Mnthin 
the  municipal  boundaries  as  defined  by  royal  charter  and  Act  of 
Parliament.  It  was  held,  on  a  construction  of  the  terms  of  the 
Lunatics  Act^  1857,  the  Militia  Act,   1854,  and  the  Contagious 
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Diseases  Animals  Act,  1878,  and  relative  Acts,  that  the  assessments 
authorised  to  be  levied  and  assessed  by  virtue  of  these  Acts  by  Com- 
missioners of  Supply  in  counties  could  not  be  levied  or  assessed  by 
the  Commissioners  in  this  district 


PART   IL-^CONSTITUTION   OF  POLICE   BUEGHS. 

23.  Establishment  of  New  Authority  in  Burghs 
having  Magistrates  and  Councillors,  and  in  New 

Burghs* — In  any  burgh  having  Magistrates  or  a  Magistrate 
and  Councillors,  or  other  municipal  authority  under  whatever 
name,  at  the  commencement  of  this  Act — 

(1.)  The  M^strates  or  Magistrate  and  Councillors,  or 
other  municipal  authority,  shall,  subject  to  the  provisions  of 
the  immediately  succeeding  sections,  be  the  Commissioners 
under  this  Act. 

Provided  that  where  there  are  already  Police  Commissioners 
under  any  General  or  Local  Police  Act,  such  Police  Commis- 
sioners shall  be  the  Commissioners  under  this  Act  until  the 
first  annual  election  of  Magistrates  and  Councillors,  or  other 
municipal  authority,  after  the  commencement  of  this  Act 

(2.)  After  the  commencement  of  this  Act — 

(a)  In  burghs  in  which  the  Magistrates  and  Councillors 
are  elected  in  manner  provided  by  the  Acts  third  and  fourth 
William  the  Fourth,  chapters  seventy-six  and  seventy-seven, 
and  other  Acts  amending  the  same,  the  Magistrates  and 
Councillors  shall  be  elected  as  heretofore,  except  in  so  far  as 
the  said  Acts  are  modified  or  amended  by  this  Act. 

(b)  In  all  other  burghs  the  Magistrates  and  Councillors  or 
Commissioners  shall  be  elected  under  the  provisions  of  the 
two  immediately  succeeding  sections,  as  the  case  may  be. 

Where  there  are  Police  Commissioners  imder  a  General  or  Local 
Police  Act,  they  shall  continue  as  such  till  the  first  annual  election 
after  the  commencement  of  the  Act  on  15th  May  1893.  After 
that  date,  in  burghs  which  elect  their  Magistrates  and  Councillors 
under  the  3  &  4  Will  IV.  c.  76  and  77,  the  Magistrates  and  the 
Council  shall  still  be  elected  thereunder,  except  in  so  far  as  these 
Acts  are  modified  by  this  Act  The  28th  section  provides  that  "  any 
male  householder,  not  in  arrears  with  any  burgh  assessment,  shall  be 
eligible  as  a  Commissioner  "  for  the  purposes  of  this  Act.  Is  this  a 
modification,  and  does  it  apply  to  the  election  of  Councillors  ?  The 
writer  thinks  not    The  28th  section  deals  with  persons  eligible  to  be 
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elected  as  Commissioners.  Councillors  are  not  elected  as  Commis- 
sioners, but  as  Councillors  under  the  Acts  applicable  to  such,  and 
become,  qua  Councillors,  Commissioners  under  this  Act.  The  modi- 
fication here  referred  to  seems  to  be  that  contained  in  the  39th  and 
4l8t  sections  of  the  Act 

24.  Present  Commissioners  to  remain  in  ofiBoe 
till  their  Suocessors  are  appointed.  —  In  burghs 
wholly  or  partly  administered  under  any  General  or  Local 
Police  Act,  the  Commissioners  and  Magistrates  at  the  com- 
mencement of  this  Act  shall  continue  to  hold  and  exercise 
their  office,  and  to  perform  all  the  duties  appertaining  thereto, 
till  their  successors  are  appointed  under  this  Act,  and  the 
order  of  the  retirement  of  such  Commissioners  shall  be  the 
same  as  if  this  Act  had  not  been  passed ;  but  as  vacancies 
occur  the  election  of  their  successors  shall  take  place  under 
this  Act,  and  where  an  increase  or  decrease  in  the  number  of 
the  Commissioners  in  such  burghs  falls  to  take  place  in  virtue 
of  this  Act,  the  Sheriff  shall,  on  the  application  of  the  exist- 
ing Commissioners  or  of  any  seven  electors  of  the  burgh, 
ascertain  the  extent  of  the  population  of  the  burgh,  and 
thereupon  fix  the  number  of  Commissioners  to  which  the 
burgh  is  entitled  under  this  Act ;  and  it  shall  be  lawful  for 
the  Sheriff  to  determine  when  and  in  what  manner  the 
increased  or  decreased  number  of  Commissioners,  and  the 
consequent  increase  or  decrease  in  the  number  of  Magistrates, 
shall  take  place  in  the  burgh,  and  if  it  is  divided  into  wards, 
in  the  different  wards  thereof,  and  he  shall  fix  the  order  in 
which  they  shall  vacate  ofhce;  and  the  Sheriff  shall  also 
determine  in  a  summary  manner  all  questions  that  may  arise 
in  reference  to  these  matters,  and  he  shall  forthwith  cause 
his  deliverance  to  be  recorded  in  the  Sheriff-Court  books  of 
the  county,  and  in  the  books  of  the  burgh  (if  any)  to  which 
it  specially  applies,  and  such  deliverance  by  the  Sheriff  shall 
be  final 

In  the  burghs  here  provided  for,  the  Commissioners  and  Magis- 
trates will  generally  hold  office  up  till  the  November  following  the 
commencement  of  the  Act.  Where  a  change  is  to  take  place  in  the 
number  of  Commissioners,  the  simplest  plan  will  be  for  the  Sheriff  to 
make  the  election  at  the  ensuing  November,  which  will  save  expense 
and  trouble.  The  order  of  retirement  can  be  fixed  as  nearly  as 
practicable  on  the  lines  laid  down  in  Thomson  v.  Magistrates  of 
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Katberglen.  (See  sec.  32,  p.  64.)  When  vacancies  occur,  these  will 
be  filled  up  tinder  sees.  30  to  41  inclusive.  With  regard  to  the 
number  of  Commissioneis  to  he  elected  under  this  Act^  see  sec.  29. 

25.  First  Election  of  Commissioners  in  oertain 

BnrgllB. — In  burghs  other  than  those  referred  to  in  the 
immediately  preceding  section,  an  election  of  Commissioners 
shall  take  place  as  soon  as  may  be  after  the  commencement 
of  this  Act,  and  the  householders  whose  names  are  in  the 
Assessor's  list  in  this  section  mentioned  shall  be  entitled  to  vote. 
The  Sheriff  shall,  preparatory  to  the  said  election,  require 
the  Assessor  under  the  Valuation  Acts  to  furnish  him,  within 
fourteen  days,  with  a  list  of  the  householders  in  the  burgh ; 
and  where  the  burgh  is  divided  into  wards,  the  Assessor  shall 
state  separately  the  householders  in  each  ward  respectively ; 
and  the  list  shall  be  subscribed  by  the  Assessor,  and  be 
returned  by  him  to  the  Sheriff,  who  shall  hold  the  same  as 
the  list  of  householders  entitled  to  vote  in  the  election. 

The  other  burghs  here  referred  to  are : — 1.  Those  whose  bound- 
aries are  determined  in  terms  of  sec  8.  The  election  in  these  cases  is 
to  take  place  as  soon  as  may  be  after  15th  May  1893,  the  commence- 
ment of  the  Act ;  it  must,  of  course,  be  delayed  until  the  boundaries 
have  been  determined.  2.  The  populous  places  created,  or  to  be 
created,  burghs  under  sec  9.  In  these  cases  the  election  is  to 
take  place  as  soon  as  may  be  after  creation  of  the  burgh  is  recorded 
in  the  Sheriff-Court  books. 

Election  means  the  choosing  or  selecting,  in  a  proper  and  regular 
order,  of  one  or  more  persons,  from  others,  qualified  and  capahle 
of  performing  the  duties  of  the  particular  oflSce  for  which  they 
are  so  elected.  In  the  King  and  the  Mayor  of  Camhridge, 
27th  Jan.  1767  (4  Burrows,  K.  B.,  2010),  the  case  was  that 
the  corporation  of  Cambridge  had  in  fact  chosen  a  mayor  on  the 
16th  August^  which  was  the  charter  day,  viz.,  Mr.  James  Gifford, 
junior,  who  was  an  officer  in  the  army  just  gone  to  Korth  America, 
and  without  the  least  probability  of  returning  till  long  after  the  year 
would  be  expired.  The  electors  were  sufficiently  apprised  of  the 
fact  at  the  time  of  election,  and,  soon  after  it,  had  express  notice 
given  them  of  it,  but  they  refused  to  go  to  a  new  election.  The 
Court  granted  a  mandamus  for  a  new  election. 

Lord  Mansfield  said :  "  The  ground  of  the  present  application  is, 
that  there  has  been  no  election.  This  pretended  election  is  a  mere 
colour  to  avoid  any  election  at  alL  The  electors  knew  the  circum- 
stances of  this  person ;  they  were  apprised  of  the  whole  before  the 
election  was  conducted.  They  chose  him  because  it  was  impossible 
for  him  to  execute  the  office.  This  is  no  election  at  all,  it  is  a  mere 
colour,  a  playing  upon  words.     "  An  election  "  means  a  dv^  election. 
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They  are  morally  certain  that  ho  could  not  execute  the  office  to 
which  they  chose  him.  The  person  now  pretended  to  be  elected  is 
incapable,  and  chosen  because  he  was  so  ;  nor  can  he  be  obliged  to 
accept  the  office,  and  act  It  is  a  void  election,  and  as  they  knew  of 
the  incapacity,  their  votes  wore  as  no  votes.  They  were  thrown 
away." 

Householder, — See  sub. -sec.  (14),  sec.  4.  See  M'Donald  t;.  Robert- 
son, May  17,  1876  (3  R.,  645).  The  Police  and  Improvement  Act, 
1850,  enacts  that  "any  householder"  of  the  bur^h  shall  be  eligible 
to  be  elected  a  Commissioner.  The  Police  Act,  1868,  defines  the 
word  " householder  "  to  be  "a  male  occupier  of  lands  or  premises  of 
the  yearly  value  of  £4  and  upwards,  as  appearing  on  the  valuation 
roll."  The  valuation  roll  of  a  burgh  contained  an  entry  of 
"David  Swan,  junior,  &  Company"  as  occupiers  of  premises  of  the 
annual  value  of  £220.  At  31st  December  1874  a  change  took  place 
in  the  partnership,  the  new  firm  taking  the  name  qi  David  Swan  &: 
Sons.  At  an  election  of  Police  Commissioners  in  June  1875,  a 
person,  who  was  a  partner  of  the  new  firm,  and  held  a  written 
authority  from  the  new  firm  to  vote,  was  elected  a  Commissioner. 
In  an  action  brought  by  a  defeated  candidate  to  reduce  the  election, 
on  the  ground  that  the  defender  had  not  the  qualification,  as  neither 
his  name  nor  the  name  of  his  firm  appeared  in  the  valuation  roll. 
Held — (1)  That  the  Court  had  jurisdiction  to  entertain  the  objec- 
tion ;  but  (2)  that  the  objection  was  not  valid,  as  the  candidate  had 
a  substantial  qualification. 

26.  Sheriff  to  oonduot  the  Election. — The  Sheriff 
shall  conduct  the  election,  and  shall  give  due  intimation 
thereof,  and  of  the  time  within  which  the  nomination  of 
candidates  for  the  office  of  Commissioner  shall  be  made  to 
him ;  and  he  shall  be  the  returning  officer,  with  power  to 
appoint  presiding  officers,  assistants,  and  clerks,  and  all  other 
persons  necessary  to  preside  and  officiate  at  the  polling  places 
in  the  burgh,  or  if  it  is  divided  into  wards,  in  the  several 
wards  thereof. 

The  election  shall  be  conducted  by  ballot,  and  as  nearly  as 
circumstances  will  permit  in  the  manner  hereinafter  prescribed 
for  the  annual  election  of  Commissioners  for  the  purposes  of 
this  Act;  and  the  SherifT  shall  determine  in  a  summary 
manner  all  questions  that  may  arise  in  reference  to  the 
election,  and  his  decision  shall  be  final;  and  in  cases  of 
equality  of  votes,  either  in  the  burgh  or  in  the  several  wards 
thereof,  if  it  is  divided  into  wards,  the  Sheriff  shall  have  a 
casting  vote ;  and  he  shall  preside  at  the  first  meeting  of  the 
Commissioners,  as  hereinafter  provided  for,  or  shall  appoint 
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some  person   other  than  a  Commissioner  to  preside  in  his 
stead 

The  Sheriff  is  to  give  due  intimation  of  the  time  within  which  the 
nomination  of  candidates  shall  he  made  to  him,  and  the  election  is 
to  he  conducted  hy  ballot,  and  as  nearly  as  circumstances  will  admit 
in  the  manner  hereinafter  prescribed  for  the  annual  election.  The 
procedure,  therefore,  should  be  that  followed  at  the  annual  election. 
(See  sees.  28  to  41,  and  remarks  applicable  thereto ;  see  sec.  35  as 
to  the  first  meeting  of  Commissioners,  and  procedure  thereat.) 

27.  SaYing  of  Patrimonial  Rights.— (l.)  Where,  by 
the  operation  of  this  Act,  the  right  to  elect  the  municipal 
authority  is  transferred  and  taken  away  from  the  existing 
body  of  electors,  and  any  dispute  arises  as  to  whether  any 
right  or  privilege  exercised  by  all  or  any  of  such  is  a  public 
or  a  private  and  patrimonial  right,  such  dispute  shall  be 
decided  by  the  Sheriff,  but  an  appeal  shall  lie  to  the  Court 
of  Session. 

(2.)  Nothing  contained  in  this  Act  shall  afiect  the  patri- 
monial rights  of  any  body  of  feuars  at  the  passing  of  this  Act 
administered  by  the  Town  Council  of  any  burgh  or  barony. 

See  Town  Council  of  Stromness,  1st  Dec.  1891  (19  R,  207),  where 
a  burgh  of  barony  was  in  use  to  elect  its  Magistrates  and  Council  in 
terms  of  its  Cro^n  charter,  in  September  every  third  year,  the 
electors  being  the  male  owners  and  tenants  of  subjects  yielding  £10 
annually.  The  General  Police  Act,  1862,  was  adopted  in  the  burgh 
in  1863,  but  the  elections  continued  to  be  conducted  in  the  burgh 
under  the  charter,  the  last  having  been  held  in  September  1888. 
In  November  1891,  after  the  date  of  election  for  that  year  under 
both  the  charter  and  the  Police  Act  had  passed,  the  Court  was 
asked  to  ordain  the  Town-Clerk  of  the  burgh  to  make  up  the  roll  of 
electors,  in  terms  of  the  Greneral  Police  Act,  1862,  and  subsequent 
Statutes,  and  to  appoint  a  returning  officer  to  hold  the  election  under 
the  provisions  of  the  Ballot  Acts.  The  Coiirt  declined  to  do  more 
under  the  petition  than  appoint  a  Returning  Officer.  The  Court,  in 
that  case,  declined  to  entertain  the  question  whether  the  roll  should 
be  made  up  under  the  charter  or  imder  the  Police  Act,  and  whether 
the  Ballot  Act  applied,  expressing  the  opinion  that  if  the  parties 
wished  them  decid^  they  must  bring  a  declarator.  The  petitioners 
accordingly  lodged  a  minute  stating  that  they  were  advised  "  that 
the  election  of  Magistrates  for  the  Burgh  of  Barony  of  Stromness 
falls  to  be  made  in  terms  of  the  charter  of  the  burgh,  1817,  except 
as  regards  the  manner  of  taking  the  poll,  to  which  the  provisions  of 
the  Ballot  Act  apply."  And  thereupon  the  Court  appointed  the 
Sheriff-Substitute  to  act  as  Returning  Officer,  and  found  the  peti- 
tioners entitled  to  the  expenses  of  the  petition,  and  procedure 
following  thereon,  out  Of  the  first  assessment  for  police  purposes 
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which  might  be  levied  by  the  Magistrates  and  Council,  Commis- 
sioners of  Police  of  said  burgh. 

It  will  be  observed  that,  under  sub-head  (2)  of  sec  23,  (6),  that  in 
all  burghs  other  than  those  in  which  the  Magistrates  and  Councillors 
are  elected  in  the  manner  provided  by  the  Act  3  <fe  4  Will.  IV. 
caps.  76  and  77,  the  Magistrates  and  Councillors,  or  Commissioners, 
shall  be  elected  under  the  provisions  of  sees.  24  and  26  of  this  Act. 
The  mode  of  appeal  to  the  Court  of  Session  does  not  seem  to  be 
specially  provided  for.  The  terms  of  the  appeal  clause  339  do  not 
seem  to  cover  the  appeal  against  a  judgment  of  the  Sheriff. 


Election  of  Commissioners. 
28.  Persons  eligible  to  be  Eleoted. — At  the  election, 

any  male  householder  in  the  burgh  who  is  not  in  arrear  with 
any  burgh  assessment  shall  be  eligible  as  a  Commissioner  for 
the  purposes  of  this  Act,  and  may  be  proposed  and  seconded 
by  any  two  householders  in  the  Assessor's  list  hereinafter 
mentioned ;  or  if  the  burgh  is  divided  into  wards,  by  any  two 
such  householders  in  the  ward  for  which  the  election  is  to 
take  place :  Provided  always,  that  the  nomination  paper  shall 
be  signed  by  the  person  nominated  or  his  mandatory,  and  also 
by  not  less  than  five  other  such  householders. 

The  same  procedure  with  respect  to  the  declaration  of 
acceptance  of  oflBce,  and  as  to  the  election  of  Magistrates,  and 
as  to  resigning  the  oflBce  of  Commissioner,  and  as  to  filling  up 
any  vacancy  in  the  office  of  Magistrate  and  Commissioner,  shall 
take  place  under  this  Act  as  is  by  law  provided  with  regard 
to  such  matters  in  burghs  having  to  provide  for  the  election 
of  Magistrates  and  Councillors  as  aforesaid. 

See  sub-head  (14),  sec.  4,  for  definition  of  "householder."  It 
will  be  observed  that  though  female  householders  may  be  voters, 
only  a  male  householder  is  eligible  for  election  as  a  Commissioner. 
It  is  only  a  male  householder  in  the  burgh,  who  is  not  in  arrear  with 
any  burgh  assessment,  who  can  be  eligible  as  a  Commissioner.  No 
definition  is  given  of  the  words  "burgh  assessment."  By  clause 
340,  what  was  formerly  known  as  the  Police  Assessment,  is  to  be 
called  the  "  Burgh  General  Assessment."  In  the  absence  of  a 
definition,  it  may  be  assumed  that  a  person  in  arrear  with  any 
assessment  under  this  Act  will  not  be  eligible  as  a  Commissioner. 
By  sec.  32  of  the  46  &  47  Vict.  c.  52,  it  is  provided — 
1.  Where  a  debtor  is  adjudged  bankrupt,  he  is  subject  to  the  pro- 
visions of  this  Act,  and  disqualified  for  .  .  . 
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{d.)  Being  elected  to  or  holding  or  exercising  the  office  of  Major, 
Alderman,  or  Councillor. 

3.  The  disqualifications  imposed  by  this  section  shall  extend  to 
all  parts  of  the  United  Kingdom.  By  47  &  48  Vict,  c  16,  sec.  5, 
it  is  provided  that  in  the  application  of  sec.  32  of  the  Bankruptcy 
Act,  1883,  to  Scotland,  the  following  provisions  shall  have  effect : — 

L  The  expression  "adjudged  bankrupt"  shall  include  the  case 
of  a  person  whose  estate  has  been  sequestrated,  or  with  respect  to 
whom  a  decree  of  cessio  bonarum  has  been  pronounced  by  a  com- 
petent  Court  in  Scotland. 

2.  A  person  adjudged  bankrupt  shall  be  disqualified  from  being 
elected  to  or  holding  or  exercising  the  office  of  Provost^  Bailie, 
Treasurer,  Dean  of  Guild,  Deacon  Convener  of  Trades,  or  Coun- 
cillor, or  Commissioner,  or  Magistrate  of  Police ;  or  being  elected 
to  or  holding  or  exercising  the  office  of  member  of  a  Parochial 
Board  or  School  Board,  or  Road  Trustee,  or  member  of  any  Local 
Authority  under  any  Act  for  the  time  being  in  force,  whether  passed 
before  or  after  the  commencement  of  this  Act^  relating  to  local 
government  in  Scotland. 

By  sec  34  of  the  46  &  47  Vict  c.  52,  it  is  provided  that  if  any 
person  is  adjudged  bankrupt  whilst  holding  any  of  the  offices  therein 
specified,  his  office  shall  thereupon  become  vacant  By  sec.  6  of  the 
47  &  48  Vict  c,  16,  sub-head  (3),  it  is  provided  that  the  above 
section  shall  be  deemed  to  apply  to  any  person  whilst  in  the  office  of 
Provost,  Bailie,  Treasurer,  Dean  of  Guild,  Deacon  Convener  of 
Trades,  or  Councillor  or  Commissioner,  or  Magistrate  of  Police, 
or  member  of  Parochial  Board  or  School  Board,  or  Road  Trustee, 
or  member  of  any  Local  Authority  under  any  Act  for  the  time 
being  in  force,  whether  passed  before  or  after  the  commencement 
of  the  Act,  relating  to  local  government  in  Scotland. 

In  Thom  ».  Magistrates  of  Aberdeen,  28th  Feb.  1885  (12  R.,  701), 
it  was  held  that  *'  the  operation  of  the  disqualification  imposed  by 
the  Bankruptcy  Act  of  1883,  and  the  Bankruptcy,  Frauds,  and 
Disabilities  (Scotland)  Act^  1884,  upon  a  bankrupt,  by  which  he 
is  disqualified  from  being  elected  to  the  office  of  Town  Councillor, 
or  from  holding  that  office,  is  not  limited  by  the  enactment  of  the 
Act  16  Vict  c.  26,  by  which  any  action  for  reducing  the  election 
of  a  Councillor,  or  finding  it  null,  or  interdicting  a  person  elected 
to  that  office  from  acting  as  such,  is  declared  illegal  and  incompetent 
ftfter  the  lapse  of  a  month  from  the  date  of  his  election.  A  Town 
Council  passed  a  resolution,  more  than  a  month  after  the  election 
of  a  Councillor,  declaring  his  office  vacant,  on  the  ground  that  at 
the  date  of  election  he  was  under  decree  of  cessio,  which  was  still 
anrecalled.  Interdict  against  their  proceeding  to  elect  another 
Councillor  in  his  place  refused.  In  that  case  the  Lord  Ordinary 
(Kinnear)  said :  "  Now,  the  disqualification  is,  in  the  first  place, 
from  being  elected — that  is,  from  being  elected  after  the  passing  of 
this  Act — to  the  office,  amongst  others,  of  Town  Councillor ;  and, 
secondly,  from  holding  or  exercising  the  office  of  Councillor  when 
the  appellant  was  elected  to  the  office  of  Town  Councillor  after  the 
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passing  of  the  Act  of  1883,  he  had  heen  adjudged  bankrupt  in  tho 
sense  of  the  Statutes,  and  was  still  an  undischarged  bankrupt  in 
the  sense  of  the  Statutes ;  and  therefore  there  can  be  no  doubt 
whatever  that  the  disqualification  applied,  provided  the  32nd  section 
of  the  Act  of  1883  could  be  construed,  without  the  aid  of  the  Act  of 
1884,  so  as  to  cover  the  case  of  a  Town  Councillor  in  Scotland,  with 
respect  to  whom  a  decree  of  eessio  bonarum  had  been  pronounced  by 
a  competent  Court.  I  am  disposed  to  think  that,  if  the  Act  of  1884 
had  not  been  passed,  I  should  have  held  such  a  person  to  be 
adjudged  bankrupt  in  the  sense  of  the  Act  of  1883 ;  and  I  should 
certainly  have  held  the  office  of  Town  Councillor  to  be  one  of  those 
to  which  the  disqualification  of  sec.  32  applies.  But  if  there  were 
any  difficulty  in  so  reading  the  Act  of  1883,  it  is  entirely  removed 
by  the  Act  of  1884.  I  agree  that  this  Statute  also  is  not  retrospect- 
ive. But  the  enactments  which  the  5  th  section  interprets  were 
already  applicable  to  Scotland  ;  and  I  do  not  think  they  can  be  con- 
strued in  one  way  before  December  1884,  and  in  a  different  way 
after  that  date.  But  if  they  could  it  would  be  immaterial,  because, 
if  the  appellant  were  not  disqualified  under  the  Act  of  1 883  from 
being  elected,  he  became  disqualified  when  the  Act  of  1884  came 
into  operation,  from  continuing  to  hold  his  office.  For  the  Statute 
appears  to  me  to  contemplate  two  alternative  conditions — that  of 
being  elected  while  the  disqualification  attaches,  or  going  on  to  hold 
or  exercise  an  office  after  it  has  attached,  although  the  election 
may  have  been  perfectly  valid  and  free  from  any  disqualification  at 
all.  It  follows,  of  course,  from  what  I  have  said,  that  in  my 
opinion  the  office  which  the  appellant  claims  to  hold  is  now  vacant ; 
indeed,  it  has  never  been  duly  filled,  because  this  gentleman  was  at 
the  time  of  the  election  disqualified,  and  therefore  it  is  quite 
impossible  to  interdict  the  Town  Council  from  proceeding  to  act 
upon  that  footing." 

Nomination  of  Commisaioners. — ^The  candidate  must  be  proposed 
and  seconded  by  two  householders  in  the  Assessor's  list  (see  sees. 
30  and  31),  and  if  the  burgh  be  divided  into  wards,  by  two  house- 
holders in  the  ward  for  which  the  election  is  to  take  place.  It  will 
further  be  observed  that  the  nomination  paper  is  to  be  signed  by  the 
person  nominated,  or  his  mandator3^  This  is  a  new  provision.  A 
written  mandate  ought  to  be  given  (see  Bums  v,  Cassells,  23rd 
Nov.  1891,  29  S.  L.  K.,  141).  The  mandatory  must  be  a  person 
other  than  any  of  the  five  assentcrs,  as  the  nomination  paper  is  to 
be  signed  by  the  mandatory  and  the  assenters.  The  section  does 
not  prevent  either  of  the  two  proposers  from  being  the  mandatory, 
but  the  schedule  assumes  that  it  will  be  the  nominee  himself ;  and 
failing  him,  it  will  be  safer  to  have  a  third  party  other  than  either 
of  the  proposers  or  seconders.  The  section  does  not  say  that  the 
five  householders  are  to  be  householders  in  the  ward  for  which  the 
election  is  to  take  place  (unless  this  is  implied  in  the  word  ''such''). 
But  the  schedule  to  the  Act  implies  this  by  adding  the  words  [or  "  for 
the  .  .  .  ward  **  [specify  ward]  as  the  case  may  be],  (see  Schedule 
IX.).    The  two  proposers  and  the  five  ossentera  must,  of  course,  be  on 
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the  Assessor's  list,  and  be  persons  who,  on  15th  July  immediately 
preceding,  were  not  in  arrear  with  any  burgh  assessment  (see 
sec.  31). 

By  sec.  39,  notwithstanding  the  9th  section  of  the  Municipal  Elec* 
tions  Amendment  (Scotland)  Act,  1868,  it  shall  not  be  competent  to 
elect  any  person  to  the  oflBce  of  Town  Councillor  at  the  annual 
municipal  election  unless  his  name  shall  have  been  intimated  to  the 
Town-Clerk  before  four  o'clock  on  the  Tuesday  immediately  preceding 
the  first  Tuesday  of  November,  in  the  terms  of  Schedule  IX.,  appended 
to  the  Act.  By  clause  41  the  said  9th  section  is  repealed  in  so  far 
only  as  it  relates  to  the  time  and  form  of  making  the  intimation  of 
nomination  to  the  Town-Clerk  (see  sec.  41).  See  as  to  procedure 
at  annual  election,  declaration  of  acceptance  (sec  32) ;  election  of 
Magistrates  (sees.  35  and  36) ;  resigning  the  office  of  Commissioner, 
and  filling  up  any  vacancy  in  the  office  of  Magistrate  and  Commis- 
sioner (sec.  32). 

29.  Number  of  Commissioners. — In  burghs  where 

the  population  is  less  than  ten  thousand,  the  number  of  Com- 
missioners elected  shall  be  nine,  unless,  on  application  to  the 
Sheriff  by  the  existing  Commissioners,  or  by  seven  house- 
holders of  the  burgh,  he  shall  see  cause  to  fix  the  number  at 
twelve ;  where  the  population  is  between  ten  thousand  and 
twenty  thousand,  the  number  shall  be  twelve;  where  the 
population  is  between  twenty  thousand  and  fifty  thousand, 
the  number  shall  be  fifteen ;  where  the  population  is  between 
fifty  thousand  and  one  hundred  thousand,  the  number  shall  be 
eighteen ;  where  the  population  is  over  one  hundred  thousand, 
the  number  shall  be  twenty-four.  And  the  number  of  the 
Commissioners  to  be  elected  may  from  time  to  time  be  deter- 
mined by.  the  Sheriff  in  conformity  with  this  section. 

Where  the  burgh  is  divided  into  wards,  the  number  of 
wards  and  the  number  of  Commissioners  to  be  elected  shall 
be  settled  and  adjusted  by  the  Sheriff,  so  that  there  shall  be 
as  nearly  as  may  be  three  Commissioners  for  each  ward. 

The  provisions  in  the  latter  part  of  the  first  paragraph,  as  well  as 
the  second  paragraph  of  this  section,  seem  to  contemplate  the  Sheriff 
determining  the  number  of  Commissioners,  and  the  apportionment 
of  these  to  their  respective  wards  from  time  to  time  as  the  population 
increases. 

80.  Register  of  Voters  to  be  made  similar  to 
Register  of  Parliamentary  Burghs.— In  all  burghs 

where  an  annual  election  of  Commissioners  falls  to  be  made 
under  this  Act,  from  and  after  the  first  election  of  Commis- 
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sioners  as  above  provided  for,  a  list  and  register  of  the  persons 
entitled  to  vote  in  such  annual  election  shall  be  made  up 
yearly,  before  the  15  th  day  of  September,  and  the  procedure 
to  be  followed  with  reference  to  such  list  and  register  shall, 
as  far  as  practicable,  be  similar  to  that  prescribed  by  the  Acts 
for  the  registration  of  parliamentary  voters  for  burghs  in 
Scotland,  and  for  this  purpose  the  Clerk  to  the  Commissioners 
shall  come  in  room  and  place  of  the  Assessor  and  also  of  the 
Town-Clerk ;  and  the  Chief  Magistrate,  or  in  his  absence  one 
of  the  Magistrates,  shall  hold  a  Court  for  correcting  and 
revising  the  said  list  accordingly;  and  the  County-Clerk, 
Assessor,  or  other  person  in  the  possession  of  the  Valuation 
Eoll,  shall,  on  or  before  the  15th  day  of  August,  exhibit  and 
give  reasonable  access  to  the  same,  without  making  any  charge, 
to  enable  such  list  and  register  to  be  made  up  and  completed 
in  terms  of  this  Act. 

The  Sheriff  is  to  conduct  the  first  election,  which  is  provided  for 
in  sees.  25  and  26.  In  future  annual  elections,  in  burghs,  under 
sec.  9  of  the  48  &  49  Vict  c.  3,  the  Assessor  is,  in  the  months 
of  April  and  May,  to  inquire  or  ascertain  with  respect  to  every 
dwelling-house,  whether  any  man  other  than  the  owner,  or  other 
person  rated,  or  liable  to  be  rated  in  respect  thereof,  is  entitled  to  be 
registered  as  a  voter  in  respect  of  his  being  an  inhabitant-occupier, 
and  to  enter  his  name  in  the  Valuation  Roll,  and  the  situation  or 
description  of  the  dwelling-house  in  respect  of  which  he  is  entitled, 
and  this  should  be  completed  by  the  1st  June.  And  by  sec  4  of 
the  48  &  49  Vict  c.  16,  the  Assessor  is  authorised,  instead  of  using 
the  means  of  obtaining  information  for  the  purposes  of  registration 
provided  by  the  section  of  the  Act  above  referred  to,  to  call  upon 
every  person  rated  or  liable  to  be  rated  in  respect  of  the  occupation 
of  any  lands  and  heritages  which  comprise  any  dwelling-house,  for 
an  accurate  written  list  of  the  names  and  occupations  of  all  persons, 
inhabitant-occupiers  of  any  dwelling-house,  and  the  month  and  year 
in  which  they  began  to  occupy  such  dwelling-house.  If  any  person 
fail  to  return  this  list,  he  is  liable  in  a  penalty. 

By  sec.  18  of  31  &  32  Vict.  c.  48,  where  a  poor-rate  due  from  an 
occupier  of  premises  to  which  a  right  of  voting  is  for  the  first  time 
attached  by  that  Act,  remains  unpaid  on  15th  May,  the  collector  of 
poor-rates,  on  or  before  Ist  June,  must  serve  a  demand  note  in  the 
form  set  forth  in  Schedule  C  to  that  Act  to  every  such  occupier.  If 
the  rate  be  not  paid  by  the  20th  June,  the  person  shall  not  be 
entitled  to  be  registered  as  a  voter.  Neither  will  he  be  so  entitled 
if  he  have  been  exempted  from  payment  of  poor-rates  on  the  ground 
of  inability  to  pay,  or  if  he  shall  have  been  in  the  receipt  of  parochial 
relief  within  the  twelve  calendar  months  next  preceding  the  last  day 
of  July  (sec.  3,  31  &  32  Vict.  c.  48).     On  or  before  Ist  July,  the 
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collector  of  poor-rates  must  deliver  to  the  Assessor  a  list,  in  the 
form  in  Schedule  D  annexed  to  31  &  32  Vict  c.  48,  and  in  the 
order  as  nearly  as  may  be  in  which  the  names  appear  in  the  Valua- 
tion Roll,  of  all  occupiers  of  premises  who  have  been,  during  the 
period,  disqualified  under  the  section  before  quoted.  The  Assessor 
is  to  be  guided  by  the  said  lists,  which  are  primd  facie  evidence  of 
the  correctness  of  the  entry  therein  contained,  in  ascertaining  the 
right  of  any  person  to  be  inserted  or  entered  in  the  Register  of 
Voters  (sec.  19,  31  &  32  Vict.  c.  48). 

On  or  before  15  th  September  in  every  year,  the  Assessor  is  to 
make  out,  according  to  Form  Ko.  1  of  the  Schedule  A  annexed  to 
19  &  20  Vict  c  58,  a  list  of  all  persons  who  may  be  entitled  to  vote 
in  the  election  of  a  member  of  Parliament,  and  such  list  shall  be 
arranged  in  wards,  where  the  burgh  is  divided  into  wards,  and  into 
polling  districts.  Each  ward  and  polling  district  is  to  be  arranged,  as 
far  as  conveniently  can  be,  in  the  alphabetical  order  of  the  surnames 
of  the  persons  entitled  to  vote,  or  in  the  alphabetical  order  of  streets, 
squares,  lanes,  and  other  places  in  which  houses  are  distinguished  by 
numbers,  and  in  which  the  subjects  of  qualification  are  situated  ;  as 
regards  all  other  places,  in  the  alphabetical  order  of  the  surnames  of 
the  persons  entitled  to  vote. 

In  the  list,  the  Christian  name  and  surname  of  each  person  is  to 
be  written  at  full  length,  together  with  his  occupation,  the  place  of 
his  abode,  and  nature  of  his  qualification,  and  the  name  of  the  street, 
and  number  of  the  house  (if  any),  or  other  description  of  the  place 
where  the  property  in  respect  of  which  he  is  entitled  to  vote  may  be 
situated.  The  Assessor  must  sign  this  list,  and  forthwith  cause  a 
sufficient  number  of  copies  to  be  written  or  printed. 

On  or  before  15th  September,  the  Assessor  must  publish  copies  of 
the  list,  by  affixing  the  same  on  or  near  the  Town-Hall  or  other  con- 
spicuous place  within  the  burgh,  and  give  notice  by  advertisement 
in  some  one  or  more  newspapers  circulating  in  the  burgh,  of  the  place 
at  which  a  copy  of  such  list  will  be  open  to  perusal.  A  copy  must 
be  open  to  perusal  without  fee,  at  any  time  between  the  hours 
of  ten  o'clock  forenoon  and  four  o'clock  afternoon  of  every  day 
except  Sunday,  from  16th  to  21st  September,  both  inclusive.  The 
Assessor  must  deliver  copies  of  this  list  to  all  persons  applying  for 
the  same,  on  payment  of  a  price  for  each  copy  after  the  rate  contained 
in  Table  No.  1  of  Schedule  B  annexed  to  the  Act.  If  any  person 
desires  his  name  not  to  be  entered  in  the  list,  and  intimates  this  in 
writing  to  the  Assessor,  the  Assessor  shall  not  insert  his  name 
(sec.  2,  19  &  20  Vict.  c.  58 ;  sec.  20,  31  &  32  Vict.  c.  48). 

Persons  omitted  to  lodge  Claims. — Any  person  whose  name  has 
been  omitted  from  the  List  of  Voters,  and  any  person  desirous  of 
being  registered  by  a  different  qualification  than  that  for  which  his 
name  appears  in  the  list^  must,  on  or  before  21st  September,  give 
notice  to  the  Assessor  according  to  the  Form  No.  2  in  the  Schedule 
to  the  Act,  and  the  Assessor  shall  include  the  names  of  all  such 
persons  claiming,  in  a  list  acconling  to  the  Form  No.  3  of  the 
Schedule  A  appended  to  the  Act  >  ■ 
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Objections  to  he  lodged,  —  Any  person  whose  name  has  been 
inserted  in  any  list  of  voters  for  a  burgh,  may  object  to  any  other 
person  as  not  having  been  entitled  on  the  last  day  of  July  to  have 
his  name  inserted  in  any  list  of  voters,  and  this  must  be  done  by 
giving  to  the  Assessor,  on  or  before  21st  September,  a  notice  accord- 
ing to  the  Form  No.  4  of  Schedule  A  appended  to  the  Act,  and  he 
must  likewise,  on  or  before  21st  September,  give  notice  to  the  person 
objected  to  according  to  the  Form  No.  5  of  the  said  Schedule  A 
(sec.  4). 

Assessor  to  inake  up  and  publish  Lists. — On  or  before  25th 
September  in  each  year,  the  Assessor  shall  include  the  names  of  all 
persons  objected  to  in  a  list,  according  to  the  Form  No.  6  of  Schedule 
A  appended  to  19  &  20  Vict.  c.  58,  signed  by  him.  Copies  of  this 
list  are  to  be  written,  or  printed  and  published,  with  the  list  of 
claimants,  on  or  before  said  25th  September,  by  advertising  in  one  or 
more  newspapers  circulating  in  the  burgh  the  place  at  which  copies 
of  the  said  lists  and  notices  of  claims  and  objections  will  be  open  to 
perusal.  The  advertisement  must  be  repeated  not  earlier  than  six 
and  not  later  than  eight  days  after  the  day  on  or  before  which  the 
same  is  required  to  be  published  (see  sec.  10,  19  and  20  Vict.  c.  58). 
Copies  of  these  lists,  and  the  notices  of  claims  and  objections  which 
he  shall  have  received,  are,  unless  when  in  use  in  the  Registration 
Court,  to  be  open  to  be  perused  by  any  person  without  payment  of 
any  fee,  at  any  time  between  ten  o'clock  in  the  forenoon  and  four 
o'clock  in  the  afternoon  of  each  day  except  Sunday,  between  25th 
September  and  the  1st  day  of  October.  The  Assessor  must  deliver 
copies  of  the  said  lists,  or  either  of  tliem,  to  any  person  requiring  the 
same,  on  payment  of  the  rate  contained  in  the  Table  No.  1  of  Schedule 
B  appended  to  19  &  20  Vict  c.  58  (see  sec.  5,  19  &  20  Vict.  c.  58 ; 
and  sec.  20,  31  &  32  Vict.  c.  48). 

By  sec.  6  of  19  &  20  Vict,  c  58,  the  Assessor  must  deliver  to  the 
Town-Clerk  copies  of  these  lists  within  the  prescribed  period,  but  as, 
by  sec.  30  of  this  Act,  the  Clerk  to  the  Commissioners  is  to  come  in 
room  and  place  of  the  said  Assessor  and  also  of  the  Town-Clerk,  this 
provision  cannot  be  operative,  although  the  Clerk  to  the  Commis- 
sioners must  still  have  the  lists  ready  and  in  his  possession  by  the 
25th  September. 

The  Town-Clerk,  on  25th  September  in  each  year,  or  as  soon 
thereafter  as  possible,  is  to  transmit  an  abstract  of  the  several  lists 
of  claimants,  and  lists  of  persons  objected  to  in  the  burgh,  to  the 
Magistrate,  indicating  the  number  of  claims  and  objections  to  be  dis- 
posed of  by  him  (see  sec.  18  of  19  &  20  Vict  c  58 ;  see  sec.  20  of 
31  &  32  Viet  c.  48).  As  the  Chief  Magistrate,  or  in  his  absence 
one  of  the  Magistrates,  is  to  hold  the  Court  for  correcting  and 
revising  sa  d  lists,  these  lists  should  be  transmitted  to  him  within 
the  prescribed  period. 

Rf'vising  Courts, — On  or  before  25th  September  in  each  year,  or 
as  soon  thereafter  as  possible,  the  Magistrate  will  deliver  to  the  Clerk 
of  each  burgh  a  written  notice  of  the  days,  within  the  period 
mentioned,  on  which  he  is  to  hold  Courts  for  revising  the  Register 
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of  Voters.  The  Courts  must  be  held  between  the  25th  September 
and  16th  October  in  each  year,  between  which  dates  the  Magistrate 
must  revise  the  Register  of  Voters  and  the  Lists  of  the  several  burghs, 
and  for  that  purpose  hold  open  Courts  during  that  period. 

The  Town-Clerk  must  give  public  notice  of  the  Burgh  Registration 
Courts  by  advertisement  in  one  or  more  newspapers  circulating  in 
the  burgh,  and  cause  a  copy  of  the  notices,  written  or  printed,  to  be 
delivered  to  the  Assessor  of  the  burgh,  and  require  him  to  attend  at 
the  Courts  appointed. 

As  the  Clerk  to  the  Commissioners  comes  in  room  both  of  the 
Assessor  and  Town-Clerk,  he  must  see  to  the  notices  being  properly 
given,  and  he  ought  to  retain  a  copy  thereof. 

The  Clerk  must  attend  the  Courts  to  be  held,  and  at  the  first 
Court  deliver  to  the  Magistrate  the  list  made  out  by  the  Assessor, 
and  the  list  of  claimants  and  persons  objected  to  in  the  current  year 
relating  to  the  burgh,  with  one  or  more  printed  copies  of  the  Register 
of  Voters  then  in  force.  The  Clerk  must  also  deliver  to  the  Magis- 
trate the  original  notices  of  claim  and  objection,  and  the  person 
having  the  custody  of  the  Valuation  Roll  then  in  force  shall  have 
the  same  on  the  table  of  the  Registration  Court.  The  Clerk  must 
produce  all  documents,  papers,  and  writings  in  his  power  touching 
any  matters  necessary  for  revising  any  lists  of  votera  The  Magis- 
trate has  power  to  require  any  person  having  the  custody  of  the 
Valuation  Roll  to  attend  before  him  and  to  produce  the  same  (see 
sec.  20  of  19  &  20  Vict.  c.  58). 

For  the  purpose  of  enabling  the  Clerk  to  make  up  his  list,  the 
person  in  possession  of  the  Vduation  Roll  must>  by  the  15th  August, 
give  access  to  the  same  without  making  any  charge.  This  gives  the 
Clerk  a  month  to  make  up  his  list. 

If  any  person  who  has  given  to  the  Clerk  due  notice  of  his  claim 
to  have  his  name  inserted  in  the  List  of  Voters  for  the  burgh  has 
been  omitted  therefrom,  the  Magistrate  must,  on  the  revision  of  the 
Iist|  insert  the  name  of  the  person  so  omitted,  if  it  be  proved  that, 
on  the  last  day  of  July  last  preceding,  such  person  was  entitled  to 
be  inserted  therein  in  respect  of  the  qualification  described  in  the 
notice  of  claim  (sec.  21). 

Claims  omitted  may  be  objected  to. — Any  person  whose  name  is  on 
the  List  of  Voters  of  the  burgh  may  oppose  the  claim  of  a  person  to 
have  his  name  inserted  in  the  List  of  Voters,  but  the  person  intend- 
ing to  oppose  must,  in  the  Court  to  be  held  for  the  revision  of  the 
list^  and  before  the  hearing  of  the  claim,  give  notice  in  writing  to 
the  Magistrate  of  his  intention  to  oppose  the  claim.  If  he  does  this, 
he  must  be  admitted  to  oppose  by  evidence  or  otherwise  without  any 
previous  or  other  notice,  and  has  the  same  rights,  powers,  and 
liabilities  as  to  costs,  appeals,  and  other  matters  relating  to  the 
hearing  and  determination  of  the  claim,  as  any  person  who  has  duly 
object^  to  ^e  name  of  any  other  person  being  retained  on  the  List 
of  Voters,  and  who  shall  appear  and  prove  the  requisite  notices  in 
terms  of  19  &  20  Vict.  c.  58  (see  sec.  22,  19  &  20  Vict,  c  58 ; 
•CO.  20,  31  &  32  Vict,  c,  48). 
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Magistrate  to  revise  and  correct  List, — The  Magistrate  shall  correct 
any  mistake  which  shall  be  proved  to  him  to  have  been  made  in  any 
list,  and  expunge  the  name  of  every  person  whose  qualification  shall 
be  insufficient  in  law  to  entitle  such  person  to  vote,  and  the  name  of 
every  person  proved  to  be  dead.  If,  in  entering  the  name  and  quali- 
fication of  any  voter,  anything  requiring  to  be  specified  be  omitted, 
or  if  any  description  be  insufficient  for  identification,  the  Magistrate 
shall  expunge  the  name  of  every  person  so  entered,  unless  the  matter 
so  omitted  or  insufficiently  described  be  supplied  before  he  have 
completed  the  revision  of  the  list  The  Magistrate  in  open  Court 
must  write  his  initials  against  the  names  respectively  expunged  or 
inserted,  and  against  any  part  of  the  said  lists  in  which  any  mistake 
shall  have  been  corrected,  or  any  omission  supplied,  or  any  insertion 
made  by  him  (see  sec.  23,  19  and  20  Vict  c.  58). 

Magistrate  may  grant  Warrant  to  cite  Parties, — The  Magistrate 
may,  upon  ex  parte  application  made  to  him  by  any  claimant, 
objector,  or  appellant,  grant  warrant  to  cite  parties,  witnesses,  and 
havers,  and  diligence  for  the  recovery  of  writings  with  reference  to 
any  claim,  objection,  or  appeal  to  be  discussed  before  any  Registra- 
tion Court  to  be  holden  by  him,  or  before  any  Court  of  Appeal  of 
which  the  Magistrate  may  be  entitled  to  be  a  member;  such 
warrants  are  equally  valid  as  if  granted  in  the  course  of  any  ordinary 
or  summary  process  or  procedure,  and  that  notwithstanding  that  the 
Appeal  Court  to  which  such  citation  or  diligence  refers  be  holden 
without  the  limits  of  the  ordinary  jurisdiction  of  the  Magistrate 
(sec.  24,  19  &  20  Vict  c.  58). 

Magistrate  niay  adjourn  Registration  Courts, — The  Magistrate  has 
power  to  adjourn,  the  Court  from  time  to  time,  but  so  that  no  such 
adjourned  Court  shall  be  holden  after  the  15th  day  of  October  in 
any  year.  And  at  all  Courts,  whether  of  Registration  or  Appeal, 
the  judge  shall  have  power  to  administer  an  oath  to  all  persons 
examined  before  such  Court ;  and  all  parties,  whether  claiming  or 
objecting  or  objected  to,  and  all  persons  whatsoever,  may  be  examined 
upon  oath  touching  the  matters  in  question ;  and  every  person  taking 
any  such  oath,  who  shall  wilfully  swear  falsely,  shall  be  deemed 
guilty  of  perjury,  and  shall  be  liable  to  be  punished  accordingly 
(sec.  25,  19  &  20  Vict  c.  58;  sec.  20,  31  &  32  Vict  c.  48). 

On  Completion  of  Registration  Courts,  Lists  of  Voters  to  he 
delivered  to  Clerk, — On  the  revision  of  the  Lists  of  Voters  being 
completed,  the  Magistrate  must,  at  latest,  on  the  1 6th  day  of  October 
in  each  year,  deliver  the  same  to  the  Clerk,  who  shall  retain  the  same 
in  his  possession,  and  produce  the  same  to  the  Court  of  Appeal  (sec 
26,  19  &  20  Vict  c.  58 ;  sec.  20,  31  &  32  Vict  c.  48). 

Valuation  Roll  to  he  prima  facie  evidence  of  matters  stated  therein, 
— In  all  questions  and  proceedings,  the  Valuation  Roll  shall  from  and 
after  the  15th  day  of  August  in  the  year  in  which  such  roll  is  made 
up,  and  subject  always  to  such  alterations  as  may  be  afterwards 
lawfully  made  thereon,  be  received  and  taken  as  prima  facie  proof 
that  the  gross  yearly  rent  or  value  of  any  subjects  specified  in  such 
Valuation  Roll  is,  and  has  been  for  the  year  from  the  15th  day  of 
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May  in  such  year,  of  the  amount  set  fortli  for  the  time  in  such 
Valuation  Roll,  and  also  as  prima  facie  proof  that  the  persons 
therein  set  forth  as  proprietors,  tenants,  and  occupants  respectively 
have,  for  the  period  to  which  such  valuation  applies,  been  such 
proprietors,  tenants,  and  occupants  respectively  as  therein  stated ;  it 
is  competent  to  prove,  to  the  satisfaction  of  any  Magistrate  or  Court 
of  Appeal,  that  such  subjects  are  or  have  been  of  a  greater  or  of  a 
less  annuid  value  than  the  value  stated  in  such  Valuation  Roll ;  and 
it  shall  be  competent,  in  any  appeal  from  any  Court  of  Registration 
to  any  Court  of  Appeal,  to  refer  to  and  found  upon  any  Valuation 
Soil,  notwithstanding  that  such  Valuation  Roll  may  not  have  been 
produced  in  such  Court  of  Registration  (see  sec.  17  of  19  &  20  Vict. 
c.  58). 

Clerky  eie.y  to  attend  Appeal  Courts, — All  Town-Clerks,  Assessors, 
and  other  persons  bound  to  give  attendance  or  make  productions 
before  any  Sheriff,  in  terms  of  the  Act  19  &  20  Vict.  c.  58,  are 
bound  to  give  the  like  attendance,  and  make  the  like  productions, 
in  each  year  before  the  Court  of  Appeal  (sec  28,  19  &  20  Vict. 
c.  58). 

Clerk  to  cause  Burgh  Lists  to  he  printed,  and  to  authenticate  them. 
— ^The  Clerk  must  forthwith,  after  15th  October,  or  sooner  if  the 
Registration  Court  be  earlier  concluded,  cause  the  List  of  Voters, 
signed  as  aforesaid,  to  be  copied  and  printed  in  a  book,  arranged  in 
wards — where  the  burgh  is  divided  into  wards — and  in  polling 
districts ;  each  ward  or  polling  district  being  arranged,  as  far  as  con- 
veniently may  be,  in  the  alphabetical  order  of  the  surnames  of  the 
persons  registered  as  voters,  or  otherwise,  as  conveniently  may  be,  in 
the  alphabetical  order  of  streets,  squares,  lanes,  and  other  places  in 
which  houses  are  distinguished  by  numbers,  and  in  which  the  sub- 
jects of  qualification  are  situated ;  and  each  such  street,  square,  lane, 
and  other  place  being  arranged  according  to  the  numbers  of  the 
houses ;  and  the  arrangements  in  all  places  in  which  the  houses  are 
not  distinguished  by  numbers  being  according  to  the  alphabetical 
order  of  the  surnames  of  persons  registered  as  voters ;  and  the  said 
book  shall  be  so  arranged  and  printed  that  the  List  of  Voters  of  and 
for  each  and  every  separate  ward,  and  each  and  every  separate  polling 
district,  may  be  cut  out  or  detached,  and  ready  for  the  purposes  of  the 
Act,  or  for  sale  as  aforesaid ;  the  said  Clerk  must  prefix  to  every  name 
in  the  said  register  book  its  proper  number,  beginning  the  numbers 
from  the  first  name  and  continuing  them  in  a  regular  series  down  to 
the  last  name;  and  cause  the  said  book  to  be  printed  off  as  so 
corrected.  The  Clerk  must  sign  the  said  book  so  completed,  and 
deliver  the  same,  on  or  before  the  31st  day  of  October,  to  the  Magis- 
trate, to  be  by  him  kept  for  the  statutory  purposes  (sec.  29,  19  &  20 
Vict  c.  58). 

It  is  incompetent  by  petition  and  complaint  to  set  aside  an  election 
of  Councillors  in  a  royal  burgh,  on  the  ground  of  the  Town-Clerk 
having  improperly  transferred  to  the  Municipal  Register  the  names 
of  certain  voters  alleged  not  to  be  qualified,  the  Court  reserving  their 
opinion  as  to  the  competency  of  a  reduction  which  had  been  raised. 
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Thomson  v.  Magistrates  of  Wick,  8th  July  1836  (14  S.  1118,  11  F. 
912). 

Luts  80  printed  to  he  the  Begieter  of  Voters. — ^The  printed  book, 
signed  by  the  Clerk,  and  delivered  to  the  Magistrate,  shall  be  the 
register  of  persons  entitled  to  vote  at  any  election  of  a  Commissioner, 
Tvhich  shall  take  place  in  and  for  the  same  burgh  between  the  31st 
October  in  the  year  wherein  such  register  has  been  made  and  the  1st 
November  in  the  succeeding  year;  and  the  Clerk  shall  keep  printed 
copies  of  the  register,  and  deliver  copies  thereof,  or  of  any  part 
thereof,  to  any  person  applying  for  the  same,  upon  payment  of  a 
price  at  the  rate  contained  in  the  the  Table  No.  2  of  the  Schedule  B, 
annexed  to  19  &  20  Vict,  c  58.  No  person  is  entitled  to  a  copy  of 
any  part  of  any  register  relating  to  any  ward,  or  polling  district  of  a 
burgh,  without  taking  or  paying  for  the  whol6  that  relates  to  such 
ward  or  polling  district  respectively.  Any  merely  clerical  error 
found  to  exist  in  any  such  printed  book  may  be  competently 
corrected  at  any  time  by  the  Magistrate,  on  its  being  proved  to  him 
to  exist;  and  such  correction  shall  be  made  by  the  Magistrate 
writing  it  on  such  printed  book,  and  signing  his  name  and  the  date 
against  the  same  (sec.  30,  19  &  20  Vict.  c.  58). 

Register  of  Voters  to  he  in  force  tUl  New  Register  estahlished, — 
Every  Register  of  Voters  so  established  continues  to  be  the  Register 
for  such  burgh  until  it  is  revised,  and  a  new  Register  completed  in 
the  like  manner  in  the  following  year  (sec.  31,  19  &  20  Vict  c  58). 

When  a  Sunday  is  last-named  day,  tJie  day  after  to  he  the  last  day. 
— When  any  of  the  days  on  which,  or  before  which,  any  acts  and 
proceedings  are  appointed  to  be  transacted  shall  happen  to  be  a 
Sunday,  such  acts  and  proceedings  shall  take  place  on  or  before  the 
day  next  ensuing  (sec  35,  19  &  20  Vict  c.  58). 
,  Agents  and  Mandatories  may  act  for  Party, — Any  claim,  objection, 
notice  of  appeal,  or  other  writ,  may  be  signed,  and  any  proceedings 
prosecuted,  by  any  person  as  agent  or  mandatory  for  the  party 
thereto ;  and  any  mandate  bearing  to  be  signed  by  such  party  shall 
be  prima  facie  a  sufficient  mandate,  and  shall  have  all  the  privileges 
attaching  to  any  judicial  mandate  (sec.  36,  19  &  20  Vict  c  58). 

Appeal  against  Decision  of  Magistrates  in  Registration  Court, — 
If  any  person  whose  name  has  been  struck  out  of  any  Register  or 
List  of  Voters  by  the  Magistrate,  or  who  shall  claim  or  object  at  any 
Court,  considers  the  decision  on  his  case  to  be  erroneous  in  point  of 
law,  he  may,  in  open  Court,  require  the  Magistrate  to  state  the  facts, 
the  question  of  law,  and  his  decision,  in  a  special  case.  The  Magis- 
trate must  prepare,  sign,  and  date  the  special  case,  and  deliver  the 
same  in  open  Court  to  the  Clerk.  The  person  appealing  may  there- 
upon, in  open  Court,  declare  his  intention  to  appeal,  and  within  ten 
days  of  the  date  of  the  special  case  shall  lay  a  certified  copy  thereof 
before  the  Court  of  Appeal.  The  Court  will  hear  all  parties,  and 
give  their  decision,  specifying  therewith  every  alteration,  or  cor- 
rection, if  any,  to  be  made  on  the  register,  in  pursuance  of  that 
decision.  The  register  must  be,  as  soon  as  possible  after  31st  October 
in  each  year,  altered  accordingly  by  the  Magistrate.     If  the  Magis- 
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ttate  considers  that  his  judgment  respecting  the  qualifications  of  two 
or  more  persons  depends  on  the  same  question  of  law,  he  must 
append  to  the  special  case  the  names  of  all  such  persons  who  have 
appealed  against  his  judgment.  The  decision  of  the  Court  will 
apply  to  the  qualifications  of  all  these  persons.  The  Court  has 
power  to  award  costs,  and  its  decision  is  final  The  Court  may  remit 
the  special  case  to  the  Magistrate  to  have  the  same  more  fully  stated, 
if  necessary  (see  sec.  22^  31  &  32  Vict.  c.  48). 

Cangtitution  of  Court  of  Appeal. — The  Court  for  hearing  appeals 
consists  of  three  judges  of  the  Court  of  Session,  named  by  Act  of 
Sederunt,  one  from  each  Division  of  the  Inner  House,  and  one  from 
the  Lords  Ordinary  in  the  Outer  House.  The  judges  may  sit  either 
during  the  sitting  of  the  Court  of  Session,  or  in  vacation  or  recess, 
and  the  Junior  Principal  Clerk  of  Session  is  the  Clerk  of  the  Court 
(see  sec.  23,  31  &  32  Vict.  c.  48). 

The  Assessor  is  disqualified  from  beins?  registered  and  from  voting 
or  taking  part  in  any  election  of  a  member  to  serve  in  Parliament  or 
in  municipal  elections  within  the  burgh  (see  sec.  8,  19  &  20  Vict. 
c  58).  Notice  to  the  Assessor  may  be  delivered  to  him  or  left  or 
sent  by  post,  postage  paid,  at  his  place  of  abode  or  his  business 
place ;  and  notice  to  any  other  person  may  be  sent  by  post,  postage 
paid,  addressed  with  a  sufficient  direction  at  his  usual  place  of  abode 
(see  sec  9,  19  &  20  Vict.  c.  68).  A  document  to  be  affixed  on 
any  place  must  continue  so  affixed  for  a  period  including  two  con- 
secutive Sundays  at  the  least  next  after  the  day  of  publication,  and 
if  removed  or  defaced  must  be  replaced  by  the  person  giving  the 
notice.  And  any  person  mutilating  such  notice  is  liable  under  a 
penalty,  but  no  list  is  to  be  invalidated  in  consequence  of  a  failure 
to  advertise  or  publish  the  same,  and  no  claim  or  objection  will  be 
affected  by  any  mistake  of  any  public  officer  appointed  to  receive  the 
same  (see  sees.  11,  12,  13,  14  of  19  &  20  Vict  c.  58). 

31.  Persons  who  shall  be  entered  in  Register  of 

Yoters  under  this  Act. — The  pei-sons  who  shall  be  entered 
in  the  said  list  and  register  shall  be  the  same  as  if  the  burgh 
was  a  burgh  having  to  provide  for  the  appointment  of  Magis- 
trates and  Councillors  in  terms  of  the  Acts  thereanent,  and 
such  list  and  register,  including  the  female  voters  (which  need 
not  be  a  separate  list),  when  so  made  and  completed,  shall  be 
called  the  Eegister  of  Voters  under  this  Act ;  and  there  shall 
be  included  in  the  said  List  or  Eegister  of  Voters  the  names  of 
all  persons  within  the  burgh  who  are  qualified  for  the  parlia- 
mentary franchise  as  inhabitant-occupiers  under  the  third 
section  of  the  Eepresentation  of  the  People  Act,  1884 :  Pro- 
vided always,  that  no  person  shall  be  placed  on  the  said  list 
or  register  who  on  the  15  th  day  of  July  immediately  pre- 
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ceding  was  in  arrear  with  any  burgh  assessment ;  and  such 
register  shall  be  the  register  of  persons  entitled  to  vote  at  the 
next  ensuing  election  of  Commissioners  under  this  Act,  and 
be  deemed  and  taken  to  be  conclusive  evidence  that  the 
persons  therein  named  continue  to  have  the  qualifications 
which  are  annexed  to  their  names  respectively ;  and  the  said 
register  may,  if  desired  by  the  Commissioners,  be  printed,  and 
copies  thereof  kept  by  the  Clerk  to  the  Commissioners,  and 
delivered  to  persons  applying  therefor  on  the  same  terms  as 
is  provided  for  by  the  Burgh  Voters  Eegistration  Act,  1856, 
in  regard  to  other  burghs. 

See  sub-heading  (14),  sec.  4,  for  definition  of  **  householder,"  and 
remarks  thereunder.  The  persons  qualified  for  the  parliamentary 
franchise  as  inhabitant-occupiers,  under  the  3rd  section  of  the  Act, 
48  Vict.  c.  3,  are  as  thereby  provided:  "Where  a  man  himself 
inhabits  any  dwelling-house  by  virtue  of  any  office,  service,  or 
employment,  and  the  dwelling-house  is  not  inhabited  by  any  person 
imder  whom  such  man  serves  in  such  office,  service,  or  employment, 
he  shall  be  deemed  for  the  purposes  of  this  Act,  and  of  the  Repre- 
sentation of  the  People  Acts,  to  be  an  inhabitant-occupier  of  such 
dwelling-house  as  a  tenant" 

It  will  be  observed  that  no  person  in  arrear  with  any  burgh 
assessment  on  15th  July  immediately  preceding  can  be  placed  on 
the  register.  What  may  be  meant  by  burgh  assessment  is  not 
defined,  but  it  will  be  safe  to  assume  that  it  is  any  assessment 
leviable  in  respect  of  or  under  the  provisions  of  this  Act. 

By  the  Municipal  Elections  Amendment  (Scotland)  Act,  1881^ 
sec.  3,  it  is  provided  that  in  any  royal  or  parliamentary  burgh  in 
which  the  list  or  rull  of  persons  entitled  to  vote  in  the  election  of 
the  Town  Council  of  such  burgh  is  made  up  in  the  way  and  manner 
directed  by  the  Municipal  Elections  Amendment  (Scotland)  Act, 
1868,  or  by  the  said  Act,  and  any  local  Act  or  Acts  of  Parliament, 
such  hst  or  roll  shall  continue  to  be  made  up  as  heretofore,  so  far  as 
regards  the  persons  entitled  under  these  Acts  to  vote  in  the  election 
of  the  Town  Council  of  such  burgh ;  but  in  order  that  the  females 
on  whom  the  municipal  franchise  is  by  this  Act  conferred  may  be 
added  to  such  list  or  roll,  without  necessitating  the  preparation  of 
an  entirely  separate  list  or  roll,  which  shall  include  all  the  persons 
entitled  to  vote  in  the  election  of  the  Town  Council  of  such  burgh, 
it  is  hereby  provided  that  the  Assessor  appointed  and  acting  imder 
the  Registration  of  Voters  Acts  in  such  burgh  shall  annually  prepare 
a  separate  list  of  all  females  on  whom  the  municipal  franchise  is  by 
this  Act  conferred,  and  the  same  procedure  shall  be  followed  with 
reference  to  such  separate  list  as  is  by  the  Registration  of  Voters 
Acts  appointed  to  be  followed  with  regai-d  to  the  preparation, 
publication,  completion,  and  otherwise  of  the  Register  of  Parlia- 
mentary Voters  for  Burghs  in  Scotland ;  and  such  separate  Hst,  when 
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completed  in  terms  of  the  Registration  of  Voters  Acte,  shall,  along 
with  the  list  or  roll  of  persons  made  up  in  terms  of  the  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,  or  of  the  said  Act,  and 
any  local  Act  or  Acts  of  Parliament,  form  together  the  list  or  roll 
of  persons  entitled  to  vote  in  the  election  of  the  Town  Council  of 
such  burgli. 

And  by  the  Municipal  Elections  Amendment  (Scotland)  Act, 
1881,  it  is  provided,  sec.  2,  that  "in  the  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,  and  the  various  Acts  therein 
recited  prescribing  the  qualifications  of  voters  at  municipal  elections 
in  Scotland,  whenever  words  occur  which  import  the  masculine 
gender,  the  same  shall  be  held  for  all  purposes  connected  with  and 
having  reference  to  the  right  to  vote  in  the  election  of  Town 
Councillors,  and  also  to  nominate  candidates  for  election  to  the  said 
office,  to  include  females  who  are  not  married  and  married  females 
not  living  in  family  with  their  husbands ;  but  such  females  shall  not 
be  eligible  for  election  as  Town  Councillors. 

The  register  is  to  be  considered  as  conclusive  evidence  that  the 
persons  therein  named  have  the  qualifications  annexed  to  their 
namea 

In  Macdonald  v.  Robertson,  17th  May  1876  (3  R  645,)  an 
objection  by  a  candidate  claiming  to  have  been  elected  at  an  election 
of  Police  Commissioners,  that  a  number  of  persons  had  voted  who 
bad  not  paid  their  assessments,  and  were  therefore,  under  sec.  34 
of  13  &  14  Vict.  c.  33,  not  entitled  to  vote,  can  only  be  inquired 
into  by  a  committee  of  the  Commissioners  upon  a  complaint  brought 
under  see.  31  of  13  &  14  Vict  c.  33. 

32.  Future  Elections  of  Commissioners  to  be  same 
as  Election  of  Town  Councillors.— There  shall  be  an 

annual  election  of  Commissioners  under  this  Act,  on  the  first 
Tuesday  of  November ;  and  such  annual  election  in  the  burgh, 
or,  if  it  is  divided  into  wards,  in  the  several  wards  thereof, 
shall  be  conducted  under  the  rules,  regulations,  and  provisions 
applicable  by  law  to  the  election  of  Town  Councillors  in 
burghs  in  Scotland ;  and  for  all  the  purposes  of  such  annual 
election,  first  meeting  of  Commissioners,  and  election  of 
Magistrates,  and  other  procedure  consequent  upon  such 
annual  election,  a  burgh  under  this  Act  shall  be  deemed  a 
burgh  having  to  provide  for  the  appointment  and  election 
of  Magistrates  and  Councillors  therefor  in  terms  of  the  Acts 
relating  to  the  election  of  Magistrates  and  Councillors  in 
royal  and  parliamentary  burghs  in  Scotland  which  may  be  in 
force  for  the  time :  Provided  that,  in  the  case  of  any  burgh 
situated  in  any  island  of  Scotland,  it  shall  not  be  necessary, 
in  the  event  of  a  double  return,  or  failure  to  nominate  the 
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requisite  number  for  election,  to  carry  through  the  whole 
election  procedure  of  new,  but  instead  thereof,  the  Com- 
missioners, at  a  meeting  to  be  held  at  twelve  o'clock  noon  on 
the  first  Friday  after  the  annual  election,  shall,  in  the  event 
of  there  being  an  equality  of  votes,  determine  by  vote  which 
of  the  candidates  shall  be  preferred ;  and  in  the  event  of  the 
whole  or  any  part  of  the  number  of  the  Commissioners  not 
being  elected,  it  shall  be  lawful  for  the  Commissioners  then 
in  office,  at  such  meeting,  to  supply  the  deficiency  by  such 
and  the  like  proceedings  as  are  provided  for  in  the  case  of 
interim  vacancies. 

Prdiminary  Arrangements  for  Election. — By  sec.  20  of  the 
Ballot  Act,  35  &  36  Vict  c  33,  sub-head  (3),  and  sec.  22,  sub- 
head (1),  the  Provost  or  other  Chief  Magistrate,  as  returning  officer,  is 
to  provide  everything  which,  in  the  case  of  a  parliamentary  election, 
is  required  to  be  provided  by  the  returning  officer  for  the  purpose  of 
a  poll.  The  returning  officer  will  thus  timeously  arrange  the  place 
or  places  at  which  the  election  is  to  take  place.  In  burghs  not 
divided  into  wards,  the  Town-Hall  or  other  public  hall  in  the  burgh 
will  be  the  most  suitable  place.  But,  in  burghs  divided  into  wards, 
suitable  rooms  will  have  to  be  selected  for  each  ward.  The  rooms 
should,  if  possible,  be  situated  within  the  respective  wards,  but  there 
is  no  authority  for  taking  schools  or  other  places  compulsorily  for  a 
municipal  election,  as  is  provided  in  regard  to  a  parliamentary 
election.  The  returning  officer  having  thus  provided  proper  places 
at  which  the  election  for  each  ward  is  to  take  place  in  the  event  of  . 
a  poll,  the  returning  officer  must  give  this  information  to  the  Clerk, 
who  must,  ten  days  at  least  previous  to  the  election,  give  intimation, 
by  notice  affixed  on  the  church  doors  of  the  several  parishes  of  the 
burgh,  of  the  place  or  places  so  fixed  by  the  returning  officer.  In 
this  notice  it  is  usual  to  mention  what  vacancies  have  to  be  supplied 
in  each  ward,  and  to  indicate  to  the  electors  the  manner  of  nomina- 
tion of  candidates  (see  form  of  notice  in  Appendix). 

The  vacancies  will  be  those  caused  by  the  ordinary  retirement  of 
the  third  of  the  Commissioners  (sec.  37),  as  well  as  those  occasioned 
by  the  death,  disability,  or  resignation  of  any  of  them  during  the 
year,  whether  the  places  of  Commissioners  who  have  died,  been 
disabled,  or  have  resigned,  have  been  supplied  ad  interim  or  not. 

The  nomination  paper  will  be  in  the  form  (Schedule  IX.)  appended 
to  the  Act  (see  sec.  28,  and  remarks  thereunder).  Can  the  Clerk 
reject  nomination  papers  1 

Bj  sec.  39,  the  intimation  to  the  Town-Clerk  is  to  be  in  the 
form  of  Schedule  IX.  annexed  to  the  Act,  "or  as  near  thereto  as 
circumstances  admit;"  and  by  sec.  28,  any  male  householder  in  the 
burgh,  who  is  not  in  arrears  with  any  burgh  assessment,  shall  be 
eligible  as  a  Commissioner.  This  throws  impliedly  on  the  Clerk  the 
duty  of  seeing  that  the  nomination  paper  is  (1)  in  conformity  with 
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the  Statute ;  (2)  that  it  is  duly  signed  by  two  qualified  householders ; 
(3)  by  the  person  nominated  or  his  mandatory ;  and  (4)  by  not  less 
than  ^\^  other  qualified  householders. 

The  Register  of  Voters  will,  in  the  first  place,  be  conclusive 
evidence  as  to  the  qualifications  of  the  respective  parties.  But  what 
if  the  person  proposed  have  become  subject  to  the  bankruptcy 
disqualification  ?  or  ineligible  on  other  grounds  ^  The  Act  says  it  is 
only  a  male  householder  in  the  burgh  who  is  eligible.  None  of  the 
Statutes  confer  discretion  on  the  Town-Clerk  to  judge  in  the  matter, 
as  he  is  only  required  to  give  public  notice  of  the  names  of  persons 
so  intimated  to  him;  but  these  must  be  persons,  firstly,  who  fall 
within  the  category  of  male  householders  within  the  meaning  of  the 
Acts ;  and,  secondly,  only  such  male  householders  as  are  eligible  for 
the  oflfice;  and,  in  the  first  instance,  the  Clerk  must  have  some 
discretion  as  to  intimating  candidates.  On  receiving  nomination 
papers,  the  Clerk  is  required,  by  sec.  9  of  the  Municipal  Elections 
(Scotland)  Act,  1868,  on  or  before  the  Friday  immediately  preceding 
the  election  day,  to  cause  public  notice  to  be  given,  in  the  form  of 
Schedule  C  annexed  to  that  Act,  of  the  names  of  all  persons  intimated 
to  him  in  terms  of  the  Act.  The  notice  must  specify  the  name  and 
place  of  abode  of  the  candidate,  and  the  names  and  places  of  abode  of 
the  two  nominators  and  the  five  assenters.  These  should  be  given 
as  in  the  Municipal  Register.  If  the  burgh  be  divided  into  wards, 
the  schedule  implies  that  the  names  and  designations  of  the  candi- 
dates for  each  ward  shall  be  separately  stated  in  the  notice.  The 
notice  prescribed  by  the  Statute  must  be  affixed  to  the  doors  of  the 
Town-Hall  or  Council  Chambers  and  the  parish  churches  in  the 
burgh ;  and  if  the  Clerk  consider  it  expedient^  he  may  also  advertise 
it  in  one  or  more  newspapers  published  or  circulating  in  the  burgh. 
If  the  number  of  persons  whose  names  are  intimated  to  the  Clerk 
for  election  as  Commissioners  in  the  burgh  do  not  exceed  the 
number  of  vacancies  to  be  supplied,  there  will  be  no  poll,  and  the 
persons  so  proposed  will,  on  the  day  appointed  for  declaring  the 
election,  be  declared  to  be  elected  Commissioners  of  the  burgh  accord- 
ingly (see  sec.  3  of  the  Municipal  Election  (Scotland)  Act,  1870). 

ArrangemeTds  for  Poll  in  ease  of  a  Contested  Election, — By  sec.  8 
of  the  Ballot  Act>  35  &  36  Vict.  c.  33,  the  returning  officer  must 
provide  ''such  nomination  papers,  polling  stations,  ballot  boxes, 
ballot  papers,  stamping  instruments,  copies  of  the  Register  of  Voters, 
and  other  things,  appoint  and  pay  such  officers,  and  do  such  other 
acts  and  things  as  may  be  necessary  for  effectually  conducting  an 
election  in  manner  provided  for  by  this  Act."  By  sec.  20,  sub-sec.  (4), 
all  expenses  shall  be  defrayed  in  manner  provided  by  law  with  respect 
to  the  expenses  of  municipal  elections  (see  also  sec.  16,  sub-sec.  (5)). 

By  Rule  54,  Schedule  I.,  of  the  Ballot  Act,  the  returning  officer 
must  make  a  statutory  declaration  of  secrecy  before  the  opening  of 
the  poll,  in  presence  of  a  justice  of  the  peace.  If  the  returning 
officer  requires  any  assistance  in  the  performance  of  his  duties,  the 
person  he  appoints  should  also  make  a  statutory  declaration  of 
secrecy,  either  in  presence  of  a  justice  of  the  peace  or  of  the  return- 
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ing  officer.  No  other  declaration  or  oath  need  be  taken  by  the 
returniDg  officer  on  the  occasion  of  any  election.  Sec.  4  of  the 
Ballot  Act  must  be  read  over  to  the  person  making  the  declaration. 
The  returniDg  officer  must  provide  competent  presiding  officers, 
polling  clerks,  and  persons  to  assist  him  in  counting  the  votes  ;  but 
no  person  shall  be  appointed  by  a  returning  officer  for  the  purposes 
of  an  election  who  has  been  employed  by  any  other  person  in  or 
about  the  election. 

For  the  further  procedure  regarding  the  taking  of  the  poll,  and 
the  management  of  the  election  generally,  reference  is  mode  to  the 
Ballot  Act,  35  &  36  Vict.  c.  33. 

In  McDonald  v.  Robertson,  17th  May  1876  (3  R,  p.  645),  it  was 
held  that  treating  of  voters  by  candidates  at  an  election  of  Police 
Commissioners  was  not  a  relevant  ground  for  setting  aside  the 
election.  But  since  then  the  Elections  (Scotland)  Corrupt  and 
Illegal  Practices  Act,  1890,  53  &  54  Vict.  c.  55,  has  been  passed, 
making  bribery,  treating,  undue  influence,  and  personation,  illegal 
practices  under  that  Act.     Reference  is  made  to  the  Statute. 

Declaration  of  Elections. — After  the  counting  of  the  votes  for  the 
respective  candidates  in  the  diflferent  wards  has  been  completed,  the 
returning  officer  must,  between  the  hours  of  twelve  and  two  the 
Wednesday  following  the  election,  declare  the  persons  elected  by 
the  majority  of  votes.  When  an  equal  number  of  votes  has  been 
given  for  two  or  more  candidates  in  any  ward,  the  returning  officer 
must  declare  this  and  make  a  double  return.  It  will  be  observed 
that  in  sec.  32  it  is  not  necessary,  in  the  event  of  a  double  return  in 
the  case  of  any  burgh  situated  in  any  island  of  Scotland,  to  carry 
through  the  whole  election  procedure  of  new,  but  in  all  other  cases 
where  there  is  a  double  return  this  must  be  done. 

The  returning  officer  has  no  further  power,  even  though  one  of  the 
persons  having  the  equality  of  votes  should  decline  to  accept  office 
on  the  spot.  Neither  the  Provost  nor  the  Chief  Magistrate  can  take 
any  cognisance  of  that  till  the  first  meeting.  A  new  election,  except 
in  the  case  of  a  burgh  situated  in  any  island  of  Scotland,  is  inevit- 
able. In  the  event  of  a  failure  to  nominate  the  requisite  number  for 
election,  the  same  procedure  is  necessary.  It  appears  that  the  last 
clause  of  this  provision  only  applies  to  the  case  of  a  burgh  situated 
in  any  island  of  Scotland.  In  the  case  of  the  retirement  of  a  Com- 
missioner as  one  of  the  third,  where  his  place  has  not  been  supplied 
at  the  annual  election,  or  within  the  period  allowed  for  the  case  of  a 
double  return,  or  of  a  Commissioner  declining  to  accept,  there  seems 
to  be  no  provision,  and  nothing  can  be  done  till  the  next  election  of 
Commissioners.  In  the  case  of  Thomson  v.  Magistrates  of  Ruther- 
glen,  17th  Feb.  1876,  a  Councillor  and  Magistrate  was  held  not  to 
have  been  duly  elected  on  the  ground  that  he  was  ineligible  for  the 
office.  This  created  a  vacancy  both  in  the  Council  and  the 
Magistracy,  and  the  opinion  of  Mr.  Watson  and  Mr.  Balfour  was 
taken  on  what  course  should  be  taken  as  to  filling  up  the  vacancy, 
when  they  gave  the  following  opinion : — "  We  are  of  opinion  that 
none  of  the  statutory  provisions  referred  to  are  applicable  to  the 
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case  which  has  occurred,  or  could  be  used — without  liability  to 
challenge — for  filling  up  the  vacancy  in  the  Town  Council  and 
Police  Commissioners  caused  by  Mr.  Hamilton's  removal.  The  Act 
of  16  Yict.  c.  26,  is  inapplicable,  because  the  vacancy  has  not  been 
occasioned  by  Mr.  Hamilton's  election  being  found  null  or  reduced, 
but  by  the  expiry  of  his  term  of  office,  and  the  provisions  of  3  &  4 
WilL  IV.  c.  76,  sec  25,  are  inapplicable,  because  the  vacancy  has  not 
occurred  in  the  course  of  the  year  by  any  disability  on  the  part  of 
Mr.  Hamilton.  The  present  case  appears  to  us  to  fall  within  the 
description  of  events  provided  for  by  30  &  31  Vict  c.  108,  sec.  9, 
but  the  procedure  directed  by  that  section  is  not  available,  because 
the  period  within  which  alone  that  provision  could  be  adopted  has 
long  ago  expired.  There  does  not  appear  to  us  to  be  any  course 
open,  except  to  leave  the  Council  in  its  present  condition  till 
the  election  in  November  next,  when  the  vacancy  caused  by 
Mr.  Hamilton's  removal  can  be  filled  up  along  with  any  other 
vacancies  which  may  occur  before  that  time,"  This  opinion  was 
acted  upon. 

DedaraHon  of  Acceptance, — The  same  procedure  with  respect  to 
this  is  to  take  place  as  is  provided  with  regard  to  Magistrates  and 
Councillors  elected  for  parliamentary  burghs.  In  parliamentary 
burghs,  in  the  event  of  there  being  no  greater  number  of  candidates 
nominated  than  there  are  vacancies  to  be  supplied  in  such  burghs 
or  wards,  no  poll  or  voting  will  take  place,  and  in  that  event,  on  the 
day  appointed  for  declaring  election,  the  persons  thus  proposed  will 
be  declared  to  be  duly  elected  in  the  same  manner  as  if  they  had 
been  elected  by  a  majority  of  votes  in  the  case  of  a  contested 
election  (see  sec  3  the  Municipal  Elections  Amendment  (Scotland) 
Act,  1870). 

If  there  has  been  a  poll,  then,  after  the  counting  of  the  votes,  the 
returning  officer  declares  that  the  respective  persons  having  the 
greater  number  of  votes  have  been  elected.  Thereupon  the  return- 
ing officer  will  direct  the  Clerk  to  intimate  his  election  to  each 
of  the  gentlemen  so  declared  to  be  elected,  and  require  each  of  them 
to  attend  at  the  Town-Hall,  or  other  convenient  meeting- place,  on  the 
following  day  at  a  specified  hour,  when  each  of  them  must  declare 
whether  he  accepts  or  declines  accepting  the  office  of  Councillor  to 
which  he  has  been  elected. 

On  the  following  day,  accordingly,  the  Clerk  will  produce  at 
the  meeting  a  certificate  stating  that  there  had  been  written  and 
delivered  to  each  of  the  gentlemen  who  had  been  elected,  as  set  forth 
in  the  minute  of  the  returning  officer,  a  letter  requiring  them  to 
attend  this  meeting,  and  to  declare  whether  he  accepted  or  declined 
office,  in  terms  of  the  Burgh  Reform  Act^  1833.  If  he  fail  to  attend 
on  the  day  appointed  for  declaring  his  acceptance,  he  shall  be  held 
to  have  declined.  Each  person  who  accepts  the  office  of  Councillor 
will  declare  that  he  has  done  so,  and  this  declaration  will  be  recorded 
in  the  minute-book  of  the  Commissioners,  and  signed  by  the  Provost 
or  Chief  Magistrate,  after  the  person  so  elected  has  made  and  sub- 
acribed  a  declaration  defiddi  administratione  officii. 
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If  any  newly  -  elected  Commissioner  fails  to  attend  on  the  day 
appointed  for  declaring  his  acceptance,  he  must  be  held  to  have 
declined  accepting  said  ofl&ce,  unless  he  then  transmit  to  the  meeting 
a  sufficient  written  explanation,  signed  by  himself  or  his  agent,  of  the 
cause  of  his  absence,  and  intimating  his  acceptance  (see  sec.  13  in 
3  &  4  Will  rV.  c.  76,  and  sec.  10,  3  &  4  Will.  IV.  c.  77). 

By  clause  35,  the  Commissioners  first  elected  under  the  Act  are  to 
hold  their  first  meeting  in  the  Town-Hall,  or  other  convenient  place, 
at  12  o*clock  noon,  on  the  first  Friday  after  the  first  election. 

Roll  of  Commissioners. — Though  the  Statute  does  not  provide  for 
the  making  up  of  a  roll  of  the  Commissioners  when  elected,  it  will 
be  found  in  practice  to  be  a  considerable  convenience  to  make  up  a 
roll  at  the  first  meeting  of  the  Commissioners.  This  may  be  done 
by  the  Clerk  submitting  the  names  of  the  Commissioners,  arranged 
in  the  order  of  their  election.  At  the  first  election  under  the  Act, 
this  will  be  done  solely  with  reference  to  the  number  of  votes  given 
for  each,  the  Commissioner  who  had  the  fewest  votes  being  placed 
first,  then  the  Commissioner  who  had  the  next  fewest  votes  being 
placed  second,  and  so  on.  In  subsequent  elections,  regard  will 
require  to  be  had  to  the  length  of  time  the  Commissioners  have  been 
in  office. 

In  Thomson  v.  The  Magistrates  of  Rulherglen,  17th  Feb.  1876 
(3  R.,  451),  the  Lord  President  (Inglis)  sai.l :  "The  16th  section  of  the 
Statute  provided  that  in  1834 — the  first  year  after  the  Act  came  into 
operation — the  third  to  go  out  should  *  consist  of  the  Councillors 
who  had  the  smallest  number  of  votes  at  the  election  of  Councillors ' 
in  1833.  And,  farther,  that  in  the  following  year  (1835)  *the  third 
of  the  Councillors  first  elected  under  the  Act  who  shall  go  out  shall 
consist  of  the  Councillors  who,  at  such  first  election  under  this  Act, 
had  the  next  smallest  number  of  votes,  the  majority  of  the  Council 
always  determining,  where  the  votes  for  any  such  persons  shall  have 
been  equal,  who  shall  be  the  person  to  retire ; '  and  thereafter,  that 
is  in  1836  and  subsequent  years,  *the  third  of  the  Councillors  so 
annually  going  out  of  office  shall  always  consist  of  the  Councillors 
who  have  been  longest  in  office.'  Kow,  all  this  is  plain  enough  so 
far.  At  the  second  election,  in  1834,  the  one-third  going  out  were 
those  who  had  the  smallest  number  of  votes  at  the  first  election  in 
1833.  At  the  third  election,  in  1835,  the  one-third  going  out  were 
those  who  had  the  next  smallest  number  of  votes  at  the  first  election 
in  1833.  Then,  if  everything  kept  its  normal  course,  according  to 
the  defenders'  theory,  it  would  follow  that  in  1836  the  remaining 
one- third  would  go  out.  But  that  is  not  what  the  Statute  provides. 
It  includes  the  remaining  one-third  in  its  general  provision  for  the 
future,  that  *  the  one-third  so  annually  going  out  of  office  shall  con- 
sist of  the  Councillors  who  have  been  longest  in  office.*  Now,  it 
might  very  well  happen  that  in  1836  the  remaining  one-third  of 
those  elected  in  1833  were  no  longer  all  in  office.  Deaths  or 
resignations  might  have  occurred  which  could  not  be  counted  as 
equivalent  to  going  out  of  office  in  1836.  Supposing  that  to  have 
been  the  state  of  matters  in  1836,  what  would  have  been  the  proper 
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course  to  take  then  ?  If  only  three  remained  to  go  out  of  the  six 
who  had  been  elected  in  1833,  where  would  you  have  found  the  other 
three  %  Evidently  they  could  only  be  found  in  the  remainder  of  the 
Council  who  had  not  been  so  long  as  three  years  in  office.  The 
question  is,  How  are  you  to  select  among  them  who  are  to  be,  so  to 
speak,  the  victims?  Nothing  is  suggested  in  the  Statute  as  a 
criterion,  except  the  number  of  votes  at  election.  And  yet  in  the 
Statute  itself  that  criterion  is  expressly  applied  only  in  the  case  of 
the  elections  of  1834  and  1835,  and  nothing  is  said  about  it  with 
reference  to  any  future  year.  But  it  is  argued  that  the  terms  of 
the  Statute  are,  *the  third  of  the  Councillors  so  going  out,'  and 
that  the  word  'so'  implies  that  the  mode  of  selecting  who  shall 
go  out,  if  selection  is  necessary,  shall  be  as  provided  with  refer- 
ence to  the  years  1834  and  1835,  in  accordance  with  the  number 
of  votes. 

"  Now,  I  should  have  had  great  difficulty  in  adopting  that  inter- 
pretation, if  it  were  not  for  subsequent  legislation.  But  the  Statute 
passed  in  1870  (33  &  34  Vict.  c.  92),  to  amend  the  law  as  to 
municipal  elections,  throws  light  on  the  subject.  It  must  be  kept 
in  view,  in  the  first  place,  that  under  the  Act  3  <fe  4  Will.  IV. 
c  76,  no  one  could  be  elected  without  being  voted  for,  either  by 
means  of  signed  lists  or  by  a  poll  being  taken.  Even  where  there 
was  no  contest,  the  Councillors  elected  still  came  into  office  with  a 
certain  number  of  votes.  The  intermediate  Statute,  the  Municipal 
Elections  (Scotland)  Act,  1868  (31  &  32  Vict.  c.  108),  can  hardly 
be  said  to  touch  the  question,  except  that  it  provides  for  notice 
being  given  of  the  names  of  those  who  are  to  be  put  in  nomination. 
But  the  Act  of  1870  by  sec.  3  makes  a  provision  that,  when  the 
number  of  persons  nominated  does  not  exceed  the  number  of 
vacancies  to  be  filled  up,  there  is  to  be  no  poll,  and  the  persons 
nominated  are  simply  to  be  declared  duly  elected.  Consequently 
in  such  cases  there  will  be  no  voting,  and  the  persons  thus  elected 
will  come  in,  not  in  virtue  of  the  votes  they  have  received,  but  by 
reason  of  there  being  no  opposition.  This  being  a  novel  situation 
in  the  history  of  municipal  elections,  it  is  provided  for  by  sec.  5 
of  the  Act,  which  declares  *  that,  where  in  any  burgh  or  ward  two 
or  more  Councillors  have  been  elected  on  the  same  day  under  the 
provisions  of  this  Act,  or  have  been  elected  by  an  equality  of  votes 
under  the  provisions  of  the  Election  Acts,  the  majority  of  the  Town 
Council — including  the  Councillors  so  elected — shall  determine  the 
order  in  which  the  Councillors  so  elected  shall  retire.'  Now,  that 
is  a  very  important  enactment  in  reference  to  the  matter  before  us, 
because  it  assumes,  in  the  first  place,  that  persons  elected  on  the 
same  day  may  go  out  at  diflerent  times ;  and,  in  the  second  place, 
that  if  the  persons  so  elected  on  the  same  day  came  in  with  unequal 
votes  there  is  no  difficulty  as  to  the  order  in  which  they  shall  go 
out.  For  it  is  only  in  the  case  of  no  contest,  or  of  equality  of  votes, 
that  the  majority  of  the  Council  is  to  determine.  Suppose,  for 
instance,  that  of  two  Councillors  elected  in  November  1873,  one  had 
a  larger  number  of  votes  than  the  other,  and  one  is  wanted  ta  retire* 
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in  1876  to  make  up  the  proper  number  of  retiring  Councillors,  the 
section  does  not  provide  for  that  case,  because  it  plainly  assumes 
that  it  is  provided  for  already.  Where,  therefore,  there  has  been 
an  election  by  votes,  and  the  number  of  votes  by  which  the  different 
Councillors  have  been  elected  is  unequal,  then  the  test  of  number  of 
votes  is  the  test  to  be  applied  to  determine  the  order  in  which  they 
are  to  retire. 

**  I  come,  therefore,  to  the  conclusion  that  sec.  1 6  of  the  Act 
3  &  4  Will.  IV.  c.  76,  is  to  receive  this  effect,  that  where,  as  in  the 
present  case,  there  is  not  a  sufficient  number  of  Councillors  three 
years  in  office,  to  constitute  the  one-third  of  the  Council  to  go  out, 
you  must  make  up  the  deficiency  by  selecting  from  the  next  younger 
class  of  Councillors ;  and  that  the  principle  of  selection  is  to  be  this, 
that  you  are  to  take  the  member  or  members  from  that  younger 
class  who  had  the  smallest  number  of  votes,  and,  in  a  case  of 
equality  of  votes,  or  no  contest,  if  only  one  is  wanted,  the  majority 
of  the  Council  is  to  decide." 

The  Town-Clerk  of  a  burgh  included,  in  the  list  of  Councillors  to 
retire  by  rotation  at  an  annual  election,  one  who  had  been  only  a 
year  in  office— on  the  assumption  of  his  being  a  substitute  to  serve 
out  the  unexpired  time  of  a  Councillor  resigning ;  and  an  election 
took  place,  and  those  elected  were  inducted.  Hdd^  that  although 
no  objection  or  protest  was  taken  till  the  first  meeting  of  the  new 
Council,  when  his  vote  was  refused,  he  and  his  constituents  were  not 
l)arred  by  acquiescence  from  asserting  his  right  to  continue  in  the 
Council ;  and  that  a  suspension  and  interdict  was  a  competent  pro- 
cess for  preventing  his  being  obstructed  in  the  exercise  of  his 
functions.  Scott  v.  Magistrates  of  Edinburgh,  22nd  Dec.  1838 
(ID.,  347;  14  F.,  622). 

It  is  competent  to  suspend,  and  not  necessary  to  reduce,  an 
election  of  a  Commissioner  of  Police,  where  he  has  not  been 
fully  inducted  by  taking  the  necessary  oaths.  Watson  v,  Glasgow 
Commissioners  of  Police,  10th  March  1832  (10  S.,  481 ;  7  F., 
370). 

And  the  same  has  been  held  with  regard  to  a  Town  Councillor, 
under  the  Act  3  <fe  4  Will.  IV.  c.  76.  Monteith  t\  M*Gavin,  29th 
Nov.  1837  (16  S.,  122;  13  F.,  118). 

Suspension  is  an  incompetent  mode  of  complaining  of  the  election 
of  a  Commissioner  of  Police  after  he  has  been  sworn  into  office,  and 
acted  for  some  time  in  his  official  capacity.  Magistrates  of  Glasgow 
V.  Abbey,  3rd  Dec.  1825  (4  S.,  266 ;  N.  K,  271). 

In  Bruce  v,  Leisk,  20th  Feb.  1892  (29  S.  L.  R,  p.  412),  a  candi- 
date for  election  to  the  Town  Council  of  Glasgow  brought  an  action 
of  damages  for  slander  against  an  elector,  who,  as  he  averred,  had 
stated  to  other  electors,  prior  to  the  election,  "that  he  had  been 
bankrupt  as  a  grocer,  that  he  had  made  a  very  bad  failure — mean- 
ing thereby  that  it  was  a  dishonest  and  disreputable  failure — and 
that  his  creditors  had  received  only  eighteenpence  in  the  pound,  and 
that  he  was  in  consequence  an  unsuitable  person  to  represent  tlie 
electors  in  the  Council  of  Glasgow."    HeM^  (1)  that  it  was  a  jury 
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question  whether  the  words  used  bore  the  innuendo  sought  to  be 
put  upon  them ;  but  (2)  that  the  record  disclosed  a  case  of 
privilege,  and  as  malice  had  not  been  averred,  the  action  fell  to  be 
dismissed. 

33.  If  Retorning  Officer  declines  to  act,  Commis- 
sioners to  appoint  one,  or  the  Clerk  to  act. — Where, 

in  any  burgh  under  this  Act,  the  person  entitled  to  act  as 
Eetuming  Officer  at  any  annual  election  of  Commissioners 
under  this  Act  cannot  competently  act  as  such,  or  declines  to 
act,  and  to  discharge  the  duties  devolving  on  him  in  that 
respect,  it  shall  be  lawful  for  the  Commissioners  to  nominate 
and  appoint  one  of  their  own  number,  or  any  other  duly 
qualified  person,  to  be  Eeturning  Officer;  and  failing  any 
such  appointment,  the  Clerk,  or  any  qualified  person  to  be 
appointed  by  him,  shall  be  the  Eeturning  Officer;  and  such 
person  so  to  be  nominated  and  appointed,  or  the  Clerk,  shall 
possess  all  the  powers  for  the  purpose  of  such  election  as  if 
he  had  been  the  Chief  Magistrate,  or  other  person  entitled  to 
act  as  Eeturning  Officer  for  such  election. 

The  section  does  not  give  any  indication  of  what  is  to  be  con- 
sidered a  duly  qualified  person  to  be  Returning  Officer  in  the  event 
mentioned,  but  of  course  for  a  responsible  office  of  this  character  a 
responsible  person  ought  to  be  appointed.  Some  guidance  will  be 
afforded  from  the  persons  selected  by  the  Court  fur  this  important 
office. 

In  Magistrates  of  Musselburgh,  29th  Oct.  1881  (9  R.,  78), 
where  the  duty  of  Returning  Officer  at  a  municipal  election  for  a 
royal  burgh  devolved  upon  the  Senior  Bailie,  who  declined  because 
he  had  adopted  a  position  of  partisanship  on  behalf  of  some  of  the 
candidates^  the  Court,  while  denying  his  right  to  be  relieved  of  a 
task  which  was  imposed  upon  him  by  Statute,  in  the  circumstances, 
appointed  the  Bailie  next  in  seniority  to  act  in  his  place.  In  that 
case  the  Lord  President  said :  **  But  it  has  been  explained  that  this 
gentieman  has  been  taking  a  very  active  part  in  promoting  the 
election  of  a  particular  candidate.  But  that  is  not  a  statutory  dij- 
qoalification,  because  the  Statute  must  have  contemplated  that  the 
Magistrates  would  take  part  in  the  return  of  particular  candidates, 
and  do  what  they  could  to  promote  their  election,  and  yet  has  laid 
upon  them  this  duty.  80  that  we  cannot  hold  that  there  is  any 
disqualification.  But  in  the  whole  circumstances,  and  looking  to  the 
fact  that  the  gentleman  who  it  is  proposed  shall  act  is  the  next 
person  whom  the  Statute  itself  would  have  chosen  for  that  purpose, 
I  am  disposed  to  grant  the  prayer  of  the  petition." 

In  an  application  for  the  appointment  of  a  Returning  Officer  to 
act  at  the  annual  elisction  of  Commissioners  for  a  police  burgh,  it 
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appeared  that  neither  the  Provost  nor  either  of  the  Junior  Magistrates 
could  competently  act,  and  the  Court,  refusing  an  application  for  the 
appointment  of  one  of  the  non-retiring  Commissioners  of  Police, 
nominated  the  Sheriff-Suhstitute  of  the  county  to  act  as  Keturning 
Officer.     Muirhead,  petitioner  (S.  L.  K,  vol.  xxiv.  p.  18). 

A  burgh  of  barony,  under  the  powers  of  its  Crown  charter,  elected 
its  Magistrates  and  Councillors  on  the  first  Wednesday  in  September 
every  third  year,  the  electors  being  male  owners  or  tenants  of  land 
of  the  annual  value  of  £10. 

In  1863  the  burgh  adopted  the  General  Police  Act  of  1862,  but 
in  spite  of  the  extension  of  the  franchise  under  the  Amendment  Act 
of  1868  to  co-occupiers  of  land  of  the  yearly  value  of  £4,  and  under 
the  General  Police  Act  of  1882  to  female  occupiers  of  the  same  value, 
the  elections  continued  to  be  conducted  under  the  charter,  the  last 
being  held  in  September  1888. 

In  November  1891,  after  the  date  of  the  election  for  that  year 
under  both  the  charter  and  the  Burgh  Election  Acts  had  elapsed, 
the  Court  was  asked  to  direct  the  Town-Clerk  of  the  burgh  to 
make  up  the  roll  of  electors,  including  male  occupiers  of  lands  or 
premises  of  the  yearly  value  of  £4  and  upwards,  as  appearing 
in  the  Valuation  Roll,  and  female  occupiers  of  lands  or  premises, 
as  aforesaid,  who  were  not  married,  or,  being  married,  did  not  live 
in  family  with  their  husbands,  or  otherwise,  including  only  persons 
qualified  in  terms  of  the  said  charter  of  Stromness,  and  to  appoint 
a  Returning  Officer  to  hold  the  election  under  the  provisions  of  the 
Ballot  Act 

The  Court  refused  to  do  more  than  appoint  a  Returning  Officer  to 
act  at  the  election  to  be  held  on  18th  December  following.  Magis- 
trates of  Stromness,  1st  December  1891  (19  R.,  207 ;  S.  L.  R.,  vol. 
xxix.  p.  177). 

In  Provost  and  Magistrates  of  Dunfermline,  petitioners,  3rd  Nov. 
1877  (5  R.,  47),  the  Municipal  Election  Act,  1852,  sec.  5,  pro- 
vides for  the  conduct  of  burgh  elections  in  the  case  of  the  Provost 
and  all  the  Magistrates  being  among  the  one- third  of  the  Council 
going  out  of  office  by  rotation,  but  there  is  no  statutory  provision 
for  the  case  of  one  or  more  of  the  Magistrates  remaining  in  office 
but  being  incapacitated  by  illness  or  otherwise  from  acting  as 
Returning  Officer,  etc.  Where  such  a  circumstance  occurred,  the 
Court  appointed  the  Provost,  whom  failing,  the  retiring  Magistrates 
in  their  order,  to  act  as  Returning  Officer  at  the  election,  and  to 
preside  at  the  first  meeting  of  Council  thereafter  until  a  Provost  and 
Magistrates  should  be  elected  in  place  of  the  Magistrate  so  in- 
capacitated from  acting. 

In  Robert  Todd  and  others.  Magistrates  of  Peebles,  29th  Oct. 
1881  (9  R.,  80),  the  whole  Magistrates  of  the  royal  burgh  of 
Peebles — who  were  the  Provost  and  two  Bailies— fell  to  go  out  of 
office  at  the  same  date.  All  were  nominated  for  re-election,  and 
there  was  therefore  no  one  who  could  act  as  Returning  Officer  upon 
the  day  of  the  poll.  In  -an  application  at  their  instance,  with  con- 
currence of  the  members  of  the  Town  Council,  for  appointment  of  a 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2,  69 

Returning  Officer,  this  interlocutor  was  pronounced :  "  TLe  Lords 
having  considered  the  petition,  with  signed  concurrence,  by  the 
Provost,  Bailies,  and  seven  Councillors  of  the  royal  burgh  of  Peebles 
(Na  6  of  process),  and  heard  counsel  for  the  petitioners,  in  the  circum- 
stances stated,  grant  the  prayer  of  the  petition;  authorise  and  appoint 
the  Sheriff-Substitute  at  Peebles,  whom  failing,  John  Buchan,  solicitor 
and  banker,  Peebles,  to  act  as  Returning  Officer  at  the  election  of 
Councillors  of  the  said  burgh  on  the  1st  day  of  November  next,  with 
all  the  statutory  and  other  powers  competent  and  necessary  for  the 
discharge  of  the  said  office ;  allow  the  petitioners  their  expenses,  as 
taxed  by  the  Auditor  of  Court,  out  of  the  burgh  funds ;  and  authorise 
a  certified  copy  of  this  interlocutor  to  be  used  in  place  of  an  extract, 
and  the  petitioners  to  act  thereon,  and  decern." 

In  John  Ogilvy  and  others,  Police  Commissioners  of  Kirriemuir, 
8th  Nov.  1884  (12  R,  103),  the  Provost  and  the  two  Junior 
Magistrates  of  the  police  burgh  of  Kirriemuir  fell  to  go  out  of  office 
at  the  same  date,  the  Provost  being  a  candidate  for  re-election.  By 
the  22nd  clause  of  the  Act  35  <fe  36  Vict  c.  33,  Parliamentary  and 
Municipal  Elections  Act,  1873,  it  was  provided  that  **all  municipal 
elections  shall  be  conducted  in  the  same  manner  in  all  respects  in 
which  elections  of  Councillors  in  royal  burghs  ...  are  conducted  by 
the  Acts  in  force  at  the  time  of  the  passing  of  this  Act  as  amended 
by  this  Act>  and  the  Provost  or  other  Chief  Magistrate  of  a  burgh 
was  further  declared  to  be  the  Returning  Officer  for  the  burgh." 
The  Provost  being  incapacitated  from  acting  as  Returning  Officer  by 
reason  of  his  seeking  re-election,  a  petition  was  presented  by  the 
Commissioners  of  Police  of  the  burgh,  stating  that  "  no  provision  is 
made  for  the  appointment  of  Returning  Officer  in  the  event  of  the 
Chief  Magistrate  being  incompetent  to  act  as  such  in  the  case  of  a 
jK)lice  burgh,  and  it  has  therefore  become  necessary  to  apply  to  the 
Court,  in  the  exercise  of  its  nohih  ojkium^  for  the  appointment  of  a 
Returning  Officer ; "  and  asking  the  Court  to  appoint  "  the  Sheriff- 
Substitute  at  Forfar,  whom  failing,  David  Burnett,"  the  Junior 
Magistrate  who  did  not  retire,  whom  failing,  James  Davidson,  the 
Sheriff-Clerk-Depute  at  Kirriemuir,  or  such  other  person  as  the 
Court  might  think  proper,  to  act  as  Returning  Officer.  The  Court 
appointed  Mr.  David  Burnett,  the  Jimior  Magistrate  who  did  not 
retire,  and  failing  him  the  Sheriff-Clerk-Depute  at  Kirriemuir,  to  act 
as  Returning  Officer. 

By  the  Act  16  &  16  Vict.  c.  32,  sec.  6,  it  is  enacted,  that  "when- 
ever it  shall  so  happen  that  the  Provost  and  Magistrates  of  any  of 
the  said  burghs  shall  all  be  included  in  the  one-third  of  the  Council 
going  out  of  office  as  aforesaid,  they  shall,  nevertheless,  retain  and 
continue  to  exercise  all  the  powers  and  functions  of  their  several 
offices  of  Provost  and  Magistrates  respectively  until  the  election  and 
coming  into  office  of  their  successors."  At  the  annual  election  of 
Councillors  for  a  burgh,  the  Provost,  who  had  been  elected  ad  interim 
both  as  Councillor  and  Provost,  and  consequently  went  out  of  office, 
presided.  All  the  other  Magistrates,  with  one  exception,  were  in  the 
same  position  as  the  Provost     Held,  that  the  election  was  good. 
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Ogilvy,  etc,  r.  Guthrie,  etc.,  3rd  March  1865  (3  Macph.,  589 ; 
37  Jur.,  293). 

84.  Expenses  to  be  defrayed  ont  of  Assessments. 

— All  reasonable  charges  and  expenses  incurred  by  the  burgh 
in  connection  with  the  election  of  Commissioners  after  the  first 
election,  as  above  provided  for,  sljall  form  a  charge  against, 
and  be  defrayed  out  of,  the  assessments  leviable  under  this 
Act,  and  may  be  apportioned  among  such  assessments  as  the 
Commissioners  think  proper,  and  may  be  recovered  from  the 
Treasurer  of  the  burgh,  who  is  authorised  to  charge  the  same 
against  its  funds. 

It  will  be  observed  that  it  is  only  the  expenses  incurred  by  the 
burgh  after  the  first  election  that  are  to  be  defrayed  out  of  the 
assessments  leviable  under  the  Act.  These  may  be  apportioned 
among  the  different  assessments  as  the  Commissioners  think  proper. 
The  expenses  incurred  by  the  Sheriff  in  fixing  the  boundaries  of 
populous  places,  which  are  formed  into  burghs,  are  to  be  defrayed 
out  of  the  burgh  general  assessment,  except  in  the  event  of  the 
SherifiT  refusing  to  hold  that  the  place  is  suitable  for  being  formed 
into  a  burgh,  in  which  case  the  expenses  are  to  be  borne  by  the  per- 
sons signing  the  application  for  fixing  the  boundaries  (see  sec.  48). 

35.  Magistrates  to  be  Elected. — The  Commissioners 
first  elected  under  this  Act  shall,  at  twelve  of  the  clock  noon 
on  the  first  Friday  after  the  first  election,  hold  their  first 
meeting  in  the  Town-Hall,  or  other  convenient  place ;  and  at 
such  meeting  shall,  by  a  majority  (the  Sheriff,  or  the  person 
appointed  by  him  to  preside,  having  a  casting-vote,  in  case  of 
equality),  elect,  from  among  the  Commissioners,  Magistrates  of 
Police ;  and  the  Commissioners  first  elected  shall  be  entided  to 
act,  although  from  any  cause  the  full  number  of  Commis- 
sioners may  not  be  filled  up ;  and  all  subsequent  elections  of 
Magistrates  shall  take  place  at  the  same  time  and  in  the  same 
manner  as  if  the  burgh  was  a  parliamentary  burgh,  having  to 
provide  Magistrates  and  Councillors  as  herein  provided  for. 

The  first  meeting  must  be  held  on  the  date  here  specified,  and  not 
earlier.  M.  of  Lothian  v.  Haswell,  8th  Feb.  1738  (H.  L.,  14th 
Ap.  1738  ;  1  Pat.  App.,  207).  Provost  of  Dumbarton  v.  Denny,  11th 
March  1796  (H.  L,,  6th  Dec.  1796 ;  3  Pat.  App.,  516).  No  provision 
is  made  in  this  section  for  notice  of  this  meeting  being  sent,  but,  in 
addition  to  the  fact  that  notice  must  be  sent  under  the  Municipal 
Acts  to  every  elected  member,  there  is  the  provision  in  the  50th 
section  of  this  Act,  that  aU  the  Commissioners  shall  be  cited  to 
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attend  all  meetings — the  citation  being  given  personally,  or  at  the 
dwelling-houses  or  places  of  business,  by  notices  issued  by  their 
Clerk  at  least  twenty- four  hours  before  the  time  of  meeting,  which 
shall  specify  the  matters  to  be  considered  at  the  meeting. 

It  will  be  observed  that  in  this  section  the  Commissioners  are 
required  by  a  majority  to  elect  Magistrates  of  Police  (see  observa- 
tions made  under  sec.  28). 

See  sea  32  as  to  procedure  in  the  event  of  the  full  number  of 
Commissioners  not  being  filled  up. 

The  Council  of  a  royal  burgh  having  been  elected,  were  equally 
divided  as  to  the  appointment  of  Magistrates— six  members  wishing 
to  elect  one  set  of  Magistrates  and  six  another — and  failed  to  meet 
with  a  proper  quorum  of  seven  Councillors  for  the  election,  as 
required  by  the  Burgh  Reform  Act  (sec  17). 

The  Town-Clerk  having  presented  a  petition  praying  the  Court  to 
appoint  Managers  for  the  burgh,  the  Court  issued  an  order  appoint- 
ing a  meeting  of  the  Council  on  a  certain  day,  and  ordained  each  of 
the  Councillors  to  attend  the  meeting,  and  act  and  vote  in  the  elec- 
tion. Herron  v.  Town  Council  of  Renfrew,  22nd  Jan.  1880  (7  R, 
497). 

In  Hoggan  v.  Wardlaw,  Feb.  1734  (H.  L.,  10th  March  1735; 
1  Pat.  App.,  148),  it  was  held  where  a  bond  entered  into  by  a 
portion  of  a  body  of  electors  binding  themselves  to  vote  accord- 
ing to  the  opinion  of  the  majority  of  their  number  was  contra  bonos 
moreSy  and  therefore  illegal,  and  an  election  of  Magistrates  carried 
by  the  parties  to  such  a  bond  was  annulled. 

86.  Namber  of  Magistrates. — There  shall  be  elected 
in  burghs : — Where  the  population  is  fifty  thousand  and  up- 
wards, a  Chief  Magistrate  and  six  other  Magistrates ;  where 
the  population  is  between  ten  thousand  and  fifty  thousand,  a 
Chief  Magistrate  and  four  other  Magistrates ;  and  where  the 
I>opulation  is  less  than  ten  thousand,  a  Chief  Magistrate  and 
two  other  Magistrates ;  and  the  Chief  Magistrate  shall  be  called 
Provost  and  the  Magistrates  be  called  Bailies. 

The  number  of  the  Magistrates  here  provided  for  must  be  rigidly 
adhered  to.  For  the  first  time  the  Chief  Magistrate  in  police 
burghs  becomes  entitled  to  use  the  designation  Provost,  and  the 
other  Magistrates  Bailies. 

Burgh. — Hddj  in  a  competition  for  the  office  of  Provost  in  the 
City  of  Glasgow  before  either  party  was  inducted — 

1.  That  it  was  competent  to  try  the  question  in  a  suspension  and 
interdict  by  the  one  party  against  the  other  from  molesting  him  in 
the  ofiice ; 

2.  That  it  was  not  necessary  to  call  the  other  Members  of  Council ; 
and, 

3.  That,  as  the  former  Provost  had  gone  out  of  office  both  as  Pro- 
vost and  Councillor,  he  was  not  entitled  on  his  re-election  as  a 
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Councillor  to  act  as  Provost,  and  as  such  to  give  the  casting  vote ; 
but  that  such  vote  belonged  to  the  Senior  Bailie  who  had  continued 
in  office.  Dunlop  v.  Fleming,  16th  Dec.  1837  (16  S.,  254  ;  13  F., 
243) ;  Reo,  on  the  two  first  points,  13th  June  1839  (M*L.  and  Rob., 
547). 

The  Statute  16  &  17  Vict.  c.  26,  applies  to  the  general  election  of 
Magistrates  and  Councillors  as  well  as  to  incidental  elections  in  the 
course  of  the  year,  and  therefore  a  reduction  of  a  statutory  election 
of  Councillors  is  incompetent,  unless  brought  within  a  month  from 
the  date  of  the  election  sought  to  be  reduced.  Drew  v.  Maxwell, 
14th  Nov.  1854  (17  D.,  51 ;  27  Jur.  3). 

An  action  of  reduction  of  certain  proceedings  at  the  election  of 
Magistrates,  by  virtue  of  a  royal  warrant,  raised  more  than  two 
months  thereafter,  dismissed  as  incompetent.  Tod  v.  Tod,  2nd  June 
1826  (4  S.,  658;  N.  E.,  664;  4  F.,  658);  Aff.  26th  March  1827 
(2  W.  S.,  542). 

Suspension  and  interdict  held  competent  to  try  the  validity  of  an 
election  as  Bailie  under  the  Municipal  Reform  Act,  the  bill  having 
been  intimated  before  the  party  sought  to  be  interdicted  had  taken 
the  oaths  of  allegiance  and  de  fideli,  and  assumed  the  seat  of  office ; 
see  M'Culloch  v.  Hill,  22nd  Feb.  1839  (1  D.,  549 ;  14  F.,  619). 

Election  of  Magistrates, — The  same  procedure  with  respect  to  the 
election  of  Magistrates  is  to  take  place  as  is  by  law  provided  with 
regard  to  this  in  burghs  having  to  provide  for  the  election  of 
Magistrates  and  Councillors,  under  the  3  <fe  4  Will.  TV.  caps.  76 
and  77,  and  Acts  amending  the  same. 

Every  year  after  the  first  election,  the  Commissioners  will  meet, 
according  to  almost  invariable  practice  in  burghs,  on  the  third  lawful 
day  after  the  annual  election,  being  Friday,  the  same  day  as  is  pro- 
vided by  the  Act  for  the  meeting  after  the  first  election.  The  Chief 
Magistrate,  or  in  his  absence,  or  if  he  were  included  in  the  third  who 
went  out  of  office,  the  Magistrate  next  in  order  of  seniority,  and  in 
the  absence  of  all  Magistrates  such  one  of  the  Commissioners  as 
shall  be  chosen  by  the  meeting,  shall  preside.  The  preses  of  the 
meeting  shall  have  both  a  deliberative  and,  in  case  of  equality,  a 
casting  vote.  Care  must  be  taken  that  the  proper  person  presides  in 
terms  of  the  Act.  See  the  Lord  Provost  of  Edinburgh  v,  Leith 
Police  Commissioners,  28th  May  1828,  6  S.>  873,  where,  by  the 
Statute  for  the  Regulation  of  the  Municipal  Government  of  Leith,  it 
is  enacted  that,  at  the  meeting  of  the  Commissioners,  the  Lord 
Provost  (of  Edinburgh),  the  Admiral,  or  Senior  Bailie  of  Leith, 
present^  etc.,  or  in  their  absence,  such  one  of  the  Commissioners 
as  shall  for  that  purpose  be  chosen  by  a  majority  of  the  Commis- 
sioners present,  shall  be  preses.  The  Commissioners  having,  in 
absence  of  the  Provost,  chosen  a  Senior  Bailie,  although  the  Admiral 
was  present,  a  bill  of  suspension  and  interdict,  at'  the  instance  of  the 
Provost  and  Admiral,  was  passed. 

The  meeting  being  duly  constituted,  the  Clerk  should  thereupon 
read  the  minutes  of  the  election,  and  if  any  Commissioner  is  present 
who  was  unable  to  attend  the  meeting  to  declare  his  acceptance,  but 
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had  accepted  by  letter,  he  will  take  the  declaration  defiddi  admini- 
gtrcUione  officti. 

By  the  53d  section  of  the  Act,  it  is  provided  that  the  Commis- 
sioners may  adjourn  to  any  other  day,  hour,  and  place  within  the 
burgh.  It  was  doubtful  if  this  applies  to  the  meeting  for  the  elec- 
tion of  Magistrates.  With  regard  to  the  Urst  election,  the  35th 
section  provides  that  the  Commissioners  shall,  at  the  first  meeting, 
elect  the  Magistrates,  and,  in  municipal  elections,  it  is  the  almost 
invariable  practice  to  proceed  with  the  election  on  the  third  lawful 
day  after  the  election  of  Councillors. 

In  Gibson  v.  Kerr,  20th  Dea  1856  (19  D.,  261),  where,  at  the 
usual  meeting  for  the  annual  election  of  office-bearers  of  a  royal 
burgh,  a  motion  was  made  and  carried  by  the  majority  of  the  Coun- 
cillors present  for  the  adjournment  of  the  election  till  a  specified  day, 
an  amendment  to  proce^  at  once  with  the  election  was  adopted  by 
the  minority,  and  certain  gentlemen  were  declared  to  be  elected 
to  the  offices  of  Bailie  and  Treasurer.  A  note  of  suspension  and 
interdict  was  then  brought  by  the  minority  to  prevent  the  majority 
proceeding  with  an  election  in  terms  of  their  resolution.  Held,  dub. 
Lord  Deas,  that  the  suspension  was  incompetent,  and  observed  that 
it  was  only  after  a  completed  election,  at  which  all  parties  had  voted, 
or  in  circumstances  in  which  the  Councillors  who  had  not  voted 
could  not  be  held  to  have  been  excluded  from  exercising  their 
privilege,  that  such  a  procedure  was  competent.  In  that  case  Lord 
Ivory  said :  "  I  am  not  prepared  to  say  that  if  there  be  good  and 
reasonable  and  bona  fide  grounds  for  asking  an  adjournment,  there 
is  any  statutory  rule  forbidding  the  adjournment  of  the  day  for  elect- 
ing Magistrates.  It  is  not  as  if  the  Statute  had  fixed  the  election 
for  a  certain  day,  so  that,  if  not  completed  on  that  day,  the  election 
could  not  be  completed  on  any  other  day.  The  Council  must  meet 
on  that  day,  but,  until  their  number  is  completed,  they  cannot  elect, 
and  therefore  you  are  not  tied  up  to  any  absolute  point  of  time  as 
regards  the  day  of  election.  There  are,  doubtless,  circumstances  in 
which  the  election  may  be  adjourned,  and  if  so,  it  is  reasonable  at 
least  to  entertain  a  motion  for  adjournment  made  on  sufficient 
grounds  and  in  good  faith.^ 

His  Lordship  assumes  that  a  motion  for  an  adjournment  must  be 
made  on  sufficient  grounds  and  in  good  faith,  and  if  such  a  motion 
be  made  properly  the  ground  thereof  should  be  stated  in  the  minute. 
If  the  motion  is  not  agreed  to,  it  should  be  met  by  a  direct  negative, 
or  amendment  to  proceed,  and  nothing  further.  The  vote  will  then 
be  taken  between  the  motion  and  amendment,  and  if  the  latter 
be  carried  every  Commissioner  will  have  an  opportunity  of  voting 
on  each  individual  Commissioner  proposed.  But  if  the  motion  to 
adjourn  be  carried,  and  the  minority  consider  that  it  has  been  carried 
on  insufficient  grounds,  or  in  mala  fide^  they  may  protest,  proceed 
with  the  election,  and  have  the  matter  determined  by  the  Court. 

In  Gibson  v.  Kerr,  Lord  Ivory  says :  "You  must  so  manage  that 
each  individual  Councillor  may  give  his  vote  for  the  one  candidate 
or  the  other,  as  he  pleases ;  and,  further,  you  are  not  to  mix  up  the 
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voting  for  an  election  with  the  voting  for  adjournment."  And  Lord 
Deus  says :  "  At  the  meeting  of  7th  November  a  motion  was  made 
to  adjourn  the  election  of  office-bearers  to  a  future  day.  This  was 
met  by  what  was  called  an  amendment,  but  which  was  truly  both  an 
amendment  and  a  motion,  embracing  two  things,  quite  distinct  in 
themselves,  and  which  ought  not  to  have  been  linked  together — 
namely,  jirst^  that  the  election  be  at  once  proceeded  with;  and, 
second,  that  certain  persons  named  should  be  elected.  Now,  if  the 
question  had  been  first  put,  "Adjourn  or  proceed?"  the  whole 
Councillors  present  would  afterwards  have  had  a  proper  opportunity 
of  voting  or  declining  to  vote  for  or  against  the  particular  persons 
put  in  nomination,  which,  as  the  matter  was  managed,  they  have 
not  yet  had.  According  to  the  best  opinion  I  can  form  at  this 
moment,  this  objection  to  the  proceedings  appears  to  me  to  be  well 
founded,  and  the  case  being  pressed  to  judgment  on  the  argument 
as  it  stands,  I  can  only  go  upon  this  opinion." 

If  not  more  than  one  person  be  proposed  for  the  vacant  office,  the 
election  will  be  unanimous.  If  two  persons  are  nominated,  then  the 
preses  will  have  a  deliberative  and  casting  vote  in  case  of  equality, 
if  three  or  more  Magistrates  are  nominated  for  one  office,  the  ques- 
tion arises,  How  will  the  vote  be  taken  ?  A  vote  by  ballot  would  be 
illegal  (see  Watson  v,  Glasgow  Police  Commissioners,  10th  March 
1832,  10  S.,  481 ;  7  F.,  370). 

The  17th  and  24th  sees,  of  the  3  &  4  WiU.  IV.  c.  76,  pro- 
vide  that  the  election  of  Magistrates  and  Office-bearers  shall  be 
"  made  by  plurality  of  voices."  Does  this  mean  that  all  the  candi- 
dates are  to  be  voted  on  at  once  1  The  Dean  of  Faculty,  afterwards 
Lord  Justice-Clerk  (MoncreifF),  and  Mr.  (afterwards  Lord)  Anderson, 
while  at  the  Bar  stated  that — "  We  are  of  opinion  that^  according  to 
the  sound  construction  of  the  17th  and  24th  sections  of  the  Statute, 
the  vote  must  be  taken  only  once,  and  that  it  would  be  the  duty  of 
the  chairman  to  declare  the  candidate  having  the  greatest  number  of 
votes,  even  though  that  be  the  minority  of  the  meeting,  to  be  duly 
elected  Lord  Provost.  The  Statute  does  not  warrant  any  other  mode 
of  proceeding."  On  the  other  hand,  Mr.  (now  Lord  Rutherfurd- 
Clark)  states  :  "  In  my  opinion,  the  proper  form  of  taking  the  vote 
is  to  strike  off  the  candidate  who  has  the  fewest  votes,  and  to  follow 
out  this  course  until  no  more  than  two  remain,  the  vote  between 
whom  will  be  decisive.  This  is  the  practice  which  obtains  in  the 
election  to  offices  which  are  within  the  patronage  of  the  Council ;  and 
it  is,  I  think,  in  accordance  with  the  provision  of  the  Statute,  by 
which  it  is  directed  that  the  office-bearers  shall  be  elected  by  a 
plurality  of  voices.  It  is  the  only  way  of  securing  that  the  office- 
bearers shall  be  elected  by  a  majority  of  the  Council.  I  read  the 
phrase,  *  plurality  of  voices,'  as  meaning  that  the  office-bearers  shall 
be  elected  by  a  majority  of  the  meeting.  I  do  not  think  that  it 
would  be  competent  for  the  Council  to  fix  any  other  way  of  taking 
the  vote.  I  think  that  the  vote  must  be  taken  in  such  a  manner 
as  that  the  office-bearers  shall  be  elected  by  a  majority,  and  the  only 
way  of  doing  so  is  by  following  a  practice  which  has  hitherto  existed, 
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and  which  is,  I  think,  the  most  consonant  to  the  provisions  of  the 
Act."— See  Marwick,  pp.  252,  253. 

The  Lord  Advocate  (Mr.  Balfour)  and  Solicitor-General  (Mr.  Asher) 
gave  a  joint  opinion  to  the  same  etfect.  This  opinion  is  in  conformity 
with  the  prevailing  practice  throughout  Scotland.  After  the  Com- 
missioners have  elected  a  person  to  the  office  of  Chief  Magistrate,  the 
Clerk  should  request  him  to  declare  whether  he  accepts  office,  and 
if  so  he  will  take  the  declaration  appointed  by  the  Act  31  <&  32 
Vict.  c.  72,  and  also  a  declaration  de  fideli  administratione  officii. 
The  newly-elected  Chief  Magistrate  will  thereupon  take  the  chair. 
He  ought  to  do  so  before  the  election  of  the  other  Magistrates. 
With  reference  to  this,  Mr.  (now  Lord)  Rutherf urd-Clark  said :  "  I  am 
of  opinion  that  the  presiding  Magistrate  ought  to  administer  the  oath 
to  the  person  who  is  elected  Provost,  so  that  he  may  immediately 
proceed  to  the  discharge  of  his  duties.  It  is  only  where  there  is  no 
Chief  Magistrate  that  any  other  person  has  a  casting  vote,  and,  in  my 
opinion,  that  alternative  should  exist  no  longer  than  necessity  requires. 
I  do  not  say  that  the  proceedings  would  be  irregular  if  the  Provost 
did  not  preside  after  he  was  elected,  but  allowed  them  to  proceed 
under  the  presidency  of  the  original  chairman.  I  think,  however, 
that  the  regular  course  would  be,  that  he  should  take  the  chair  as 
soon  as  he  is  elected,  and  that  it  would  be  illegal  to  exclude  him 
from  it  if  he  claimed  it" — See  Marwick,  pp.  254,  255. 

In  England  it  is  expressly  provided  that  the  election  of  Aldermen 
shall  be  held  after  the  election  of  the  Mayor,  and  it  has  been  decided 
that  if  it  precedes  the  election  of  Mayor  it  will  bo  void,  Reg.  v. 
M*Gowan  (11  A.  and  E.,  1869;  Rawlinson,  p.  150).  When  the 
election  of  the  Magistrates  has  been  completed,  the  Clerk  should 
request  the  persons  elected  seriatim  to  declare  whether  they  accept 
office.  In  the  event  of  their  accepting,  they  should  make  a  declara- 
tion de  fideli  adminpftraiione  officiu 

There  is  a  very  general  practice  throughout  Scotland  of  designat- 
ing the  Bailies  first,  second,  and  third,  and  so  on.  This,  however, 
in  no  way  affects  the  seniority  of  Magistrates.  In  1868,  Mr.  (now 
Lord)  Young  gave  an  opinion  : 

"  I  cannot  find  reason  or  authority  for  any  distinction  among  the 
Bailies  of  a  burgh,  except  that  which  arises  from  seniority  depend- 
ing upon  priority  of  election.  It  is  harmless  and  convenient  to 
number  them  first,  second,  third,  etc.,  but  rank  or  precedence  cannot 
thus  be  conferred ;  and  there  is,  therefore,  no  reason  that  I  can  see 
for  attaching  the  numbers  otherwise  than  according  to  seniority. 
Even  seniority  gives  no  superiority  of  rank,  but  only  affords  a  reason- 
able ground  of  precedence  in  the  absence  of  any  other.  When  by 
Statute  the  Senior  Magistrate  is  required  to  preside  at  a  meeting,  I 
am  very  clearly  of  opinion  that  seniority  depends  upon  priority  of 
election,  and  is  not  affected  by  resolution  of  the  Council  to  the  con- 
trary. In  other  respects,  precedence  among  the  several  Bailies  of  a 
burgh  is  a  mere  social  matter  with  which  a  Court  of  law  would  not, 
in  my  opinion,  interfere.  Seniority  ought  to  govern,  but  it  is  a 
matter  of  conventional  propriety,  and  not  of  law." 
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And  in  1883  the  present  Lord  Advocate  (Mr.  Balfour),  Solicitor- 
General  (Mr.  Asher),  and  Mr.  Hay,  advocate,  gave  the  following 
opinion : — 

**  We  are  of  opinion  that  there  are  no  distinctive  positions  within 
the  Magistracy  such  as  would  be  represented  by  the  several  offices  of 
first  Bailie,  second  Bailie,  or  third  Bailie,  except  in  so  far  as  that 
classification  imports  order  of  seniority  according  to  date  of  election. 
We  think  that  the  powers,  duties,  and  rank  of  all  the  Bailies  are 
equal  When  a  Councillor  is  elected  to  the  Magistracy  in  conse- 
quence of  the  retirement  of  a  first  Bailie,  he  would  not,  in  our 
opinion,  take  precedence  over  Bailies  elected  at  prior  elections." 

37.  Commissioners  to  Retire  in  the  same  manner 

as  Connoillors  in  other  Burghs. — One-third  of  the  Com- 
missioners shall,  on  the  first  Tuesday  of  November  annually, 
retire  in  the  order  prescribed  by  law  for  the  retirement  of 
Councillors  in  burghs  having  to  provide  for  the  election  of 
Magistrates  and  Councillors  as  aforesaid;  aud  the  Chief 
Magistrate  shall  always  remain  in  office  for  three  years  after 
his  election  to  that  office,  in  like  manner  as  the  Provost  or 
Chief  Magistrate  in  such  burghs. 

By  the  Acts  3  &  4  Will.  IV.  c.  76,  sec.  16,  and  3  &  4  Will.  IV.  c.  77, 
sec.  12,  on  the  first  Tuesday  of  November  in  every  year,  one-third, 
or  a  number  as  near  as  may  be  to  one-third,  of  the  whole  Council 
must  go  out  of  office ;  and  by  that  Act,  the  third  who  went  out  of 
office  after  the  passing  thereof  consisted  of  the  Councillors  who  had 
the  smallest  number  of  votes  at  the  election  in  that  year.  In  the 
1862  Act,  by  clause  51,  this  provision  was  inserted,  but  in  the 
present  Act  there  is  no  similar  provision.  Will  the  provision  apply  ? 
It  is  thought  it  must,  as  one-third  is  to  retire  in  the  order  prescribed 
by  law  for  Councillors.  In  the  following  year  the  third  of  the 
Councillors  first  elected  under  the  Reform  Acts  was  to  consist  of 
those  who  at  such  first  election  had  the  next  smallest  number  of 
votes,  the  majority  of  the  Council  always  determining  in  both  cases, 
where  the  votes  for  any  such  persons  have  been  equal,  who  shall 
retire.  Will  these  provisions  apply  under  the  present  Act  1  It  is 
thought  they  must^  in  the  absence  of  any  other  rule  regulating  the 
matter. 

In  all  succeeding  elections,  the  third  of  the  Councillors  who  shall 
go  out  shall  consist  of  the  Councillors  who  have  been  longest  in 
offica  By  the  5th  clause  of  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1870,  33  &  34  Vict.  c.  92,  it  was  provided  that 
where,  in  any  burgh  or  ward,  two  or  more  Councillors  have  been 
elected  on  the  same  day  under  the  provisions  of  that  Act,  or  have 
been  elected  by  an  equality  of  votes  under  the  provisi(»ns  of  the 
Election  Acts,  the  majority  of  the  Town  Council,  including  the 
Councillors  so  elected,  shall  determine  the  order  in  which  the 
Councillors  so  elected  shall  retire  from  the  Town  Council 
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The  third  of  the  Councillors  of  a  burgh  going  out  of  office  annually 
by  rotation,  under  the  provisions  of  the  3  &  4  Will.  IV.  c.  76, 
consists  of  those  who  have  been  longest  in  service ;  and  when  Coun- 
cillors resign  before  the  expiry  of  their  period  of  service,  and  others 
are  elected  in  their  place,  the  latter  are  not  to  be  regarded  as 
substitutes  for  those  resigning,  but  as  original  Councillors,  entitled  to 
hold  their  office  till  expiration  of  the  full  statutory  period.  Scott  v. 
Magistrates  of  Edinburgh,  21st  Dec.  1838  (1  D.  347  ;  14  F.,  622). 

In  Thomson,  etc.  t?.  Magistrates  of  Rutherglen,  etc.,  17th  Feb.  1876 
(3  R,  451),  the  Royal  Burghs  Reform  Act,  3  &  4  Will.  IV.  c.  76, 
after  giving  directions  for  the  election  in  royal  burghs  of  new  Town 
Councils  in  November  1833  by  the  votes  of  electors,  enacted  that 
upon  the  first  Tuesday  in  November  1834,  and  in  every  succeeding 
year.  "  one-third,  or  a  number  as  near  as  may  be  to  one-third,"  of  the 
whole  Council  "  shall  go  out  of  office,"  and  that  the  third  to  go  out 
of  office  in  November  1834  should  consist  of  tlie  third  who  had  the 
smallest  number  of  votes  at  the  election  of  1833,  and  the  third  who 
should  go  out  in  November  1835  should  consist  of  the  third  who 
had  the  next  lowest  number  of  votes  at  the  election  of  1833 — the 
majority  of  the  Council  always  determining,  where  the  votes  for  any 
such  persons  shall  have  been  equal,  who  shall  be  the  persons  to 
retire — and  thereafter  the  third  of  the  Councillors  so  annually  going 
out  of  office  shall  always  consist  of  the  Councillors  who  have  been 
longest  in  office.  The  Act  contained  no  provision  for  the  case  of 
elections  subsequent  to  1835,  where,  in  consequence  of  deaths  or 
resignations  in  previous  years,  those  longest  in  office  at  the  end  of 
the  year  should  be  less  in  number  than  a  third  of  the  Council,  and 
furnished  no  criterion  for  selecting  the  required  number  from  the 
class  next  longest  in  office.  The  Municipal  Elections  (Scotland)  Act, 
1870,  33  &  34  Vict.  c.  92,  dispensed  with  voting  for  Town  Coun- 
cillors when  the  number  of  candidates  did  not  exceed  the  number  of 
vacancies,  and  enacted,  sec.  5,  "that  where  in  any  burgh  or  ward 
two  or  more  Councillors  have  been  elected  on  the  same  day  under 
the  provisions  of  this  Act,  or  have  been  elected  by  an  equality  of 
votes  under  the  provisions  of  the  Election  Acts,  the  majority  of  the 
Town  Council  shall  determine  the  order  in  which  the  Councillors  so 
elected  shall  retire." 

In  a  question  as  to  the  compulsory  retirement  in  1875  of  a  Town 
Councillor  who  had  held  office  for  two  years  only  in  a  burgh  where 
the  number  of  Councillors  was  eighteen — Held^  (1)  that  the  retire- 
ment annually  of  six  Councillors  was  imperative,  although  the 
number  of  those  bound  to  retire  in  respect  of  their  being  longest  in 
office  was  less  than  six,  and  that  the  deficiency  fell  to  be  made  up 
from  the  class  next  longest  in  office ;  (2)  that  the  Municipal  Elections 
Act  of  1870,  in  providing  for  Town  Councils  fixing  the  order  in 
which  Councillors  should  retire,  only  in  cases  where  Councillors  had 
been  elected  on  the  same  day,  without  being  voted  for,  or  "  by  an 
equality  of  votes,"  had  by  implication  recognised  the  rule  of  retire- 
ment founded  on  disparity  of  votes  prescribed  by  the  Royal  Burghs 
Eeform  Act  for  the  elections  of  1834  and  1835,  as  applicable  to 
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subsequent  elections;  (3)  that  a  vacancy  caused  by  the  death  or 
resignation  of  a  Councillor,  who  was  not  one  bound  to  retire  at  the 
next  annual  election,  could  not  be  reckoned  among  the  vacancies 
required  by  the  Statute. 

The  Provost  or  Chief  Magistrate  remains  in  office  for  three  years 
after  his  election  to  that  office.  The  words  "  after  his  election  to 
that  office  "  remove  an  ambiguity  which  fonnerly  created  consider- 
able difficulty.  The  Lord  President  Inglis,  in  Thomson  v.  Magis- 
trates of  Rutherglen,  17th  Feb.  1876  (3  R  451),  said:  "Now,  the 
number  of  Councillors  in  thi?  particular  burgh  being  eighteen,  the 
practical  application  of  this  rule  in  the  present  case  is  that  six 
Councillors  go  out  yearly,  and  six  new  ones  are  elected  in  their 
place.  Accordingly,  we  find  that  in  the  three  years  (1871,  1872, 
and  1873),  that  course  was  precisely  followed — six  Councillors  went 
out  and  six  were  elected.  But  in  1874,  when  the  time  for  the 
election  came  round,  it  turned  out  that,  in  the  interval  between  that 
and  the  previous  election,  a  gentleman  had  been  elected  Provost, 
who  would  have  been  one  of  the  six  to  go  out  in  November  1874. 
Now,  the  24th  section  of  the  Statute  provides  that  the  Provost  shall 
always  remain  in  office  for  the  period  of  three  years,  and  that  has 
been  construed  by  universal  practice,  and  very  reasonably  so,  to 
mean  that  the  Provost  is  to  have  three  years'  tenure  of  office  after 
his  appointment  to  that  particular  office,  irrespective  of  the  date  at 
which  he  was  elected  to  the  Council  and  of  the  date  at  which  he 
should  have  gone  out  of  the  Council;  consequently  Mr.  Scouler, 
the  gentleman  who  was  elected  Provost  in  November  1873,  must 
remain  in  the  Council  till  November  1876.  He  had  been  elected  to 
the  Council  in  November  1871,  and  therefore,  in  the  ordinary  course 
of  events,  he  would  have  been  one  of  the  six  Councillors  who  fell  to 
go  out  in  November  1874,  but,  having  been  elected  Provost,  he 
remained  in,  and,  instead  of  six,  only  five  Councillors  went  out  in 
November  1874." 

38.  Magistrates  and  Commissioners  to  have  like 
Powers  as  Magistrates  and  Councillors. — The  Magis- 
trates and  Commissioners  elected  in  virtue  of  this  Act  shall, 
within  the  limits  of  the  burgh  for  the  purposes  of  this  Act, 
possess  such  and  the  like  rights,  powers,  authorities,  and 
jurisdiction  as  are  possessed  by  the  Magistrates  and  Council 
of  royal  and  parliamentary  burghs  in  Scotland. 

This  is  a  very  wide  clause.  Magistrates  and  Councillors  in  royal 
or  parliamentary  burghs  possess  veiy  extensive  rights,  powers, 
authorities,  and  jurisdiction  (see  sec.  30  of  the  3  &  4  WilL  IV. 
c.  77). 

39.  Intimation  of  Candidates  for  Town  Connoil 
at  Annual  Elections  to  Town  Clerk.  31  &  32 
Yiot.  C.    108. — Notwithstanding  the  provision  in  the  9th 
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section  of  the  Municipal  Elections  Amendment  (Scotland) 
Act,  1868,  it  shall  not  be  competent  to  elect  any  person 
to  the  office  of  Town  Councillor  at  the  annual  municipal 
election  on  the  first  Tuesday  of  November  in  any  royal  or 
parliamentary  burgh  in  Scotland,  unless  the  name  of  such 
person  shall  have  been  intimated  to  the  Town-Clerk  of  such 
burgh,  in  the  manner  hereinafter  provided,  before  four  of  the 
clock  afternoon  on  the  Tuesday  immediately  preceding  the 
said  first  Tuesday  of  November,  and  the  intimation  to  the 
Town-Clerk  shall  be  in  the  form  of  Schedule  IX.  hereunto 
annexed,  or  as  near  thereto  as  circumstances  admit. 

The  9th  section  of  31  &  32  Vict.  c.  108,  provided  that  the  name 
of  the  person  proposed  should  be  intimated  to  the  Town-Clerk  on 
the  Thursday  immediately  preceding  the  day  of  election,  and  the 
Town-Clerk  was  to  cause  notice  to  be  given  on  the  Friday.  This 
gave  very  little  time  for  the  notices,  and  as  the  candidates  may  now 
be  withdrawn  (see  sec  40),  it  was  necessary  to  give  some  time  for 
this  to  he  done,  and  hence  the  intimation  must  be  made  on  the 
Tuesday  immediately  preceding  the  first  Tuesday  of  November. 

40.  Power  to  withdraw  Candidatare. — Any  in- 
timation so  made  to  the  Town-Clerk  of  such  burgh  shall  be 
competently  withdrawn  by  giving  notice  of  withdrawal  to 
him  before  four  of  the  clock  afternoon  on  the  Thursday 
immediately  preceding  the  said  first  Tuesday  of  November, 
and  such  notice  of  withdrawal  shall  be  signed  by  the  person 
nominated  and  proposed  for  election,  and  by  his  proposer  or 
seconder,  or  shall  be  signed  by  both  his  proposer  and  seconder, 
and  also  by  one  of  the  five  assenters  to  the  intimation,  and 
the  said  notice  shall  be  in  the  form  of  Schedule  X.  of  this 
Act,  or  as  near  thereto  as  circumstances  admit:  Provided 
that  no  such  withdrawal  shall  be  competent  where  its  effect 
would  be  to  reduce  the  total  number  of  persons  nominated 
for  the  then  ensuing  annual  election  of  Town  Councillors  in 
such  burgh  (or  in  a  ward  thereof  where  the  burgh  is  divided 
into  wards,  and  the  notice  applies  to  such  ward)  below  the 
number  necessary  to  supply  the  vacancies  to  be  filled  up  in 
the  burgh  or  ward,  as  the  case  may  be,  at  that  election. 

The  notice  of  withdrawal  must  be  signed  by  the  person  nominated, 
and  by  his  proposer  or  seconder,  or  by  both  his  proposer  and  seconder, 
and  one  of  the  assenters. 

The  withdrawal  is  not  allowed  where  the  effect  thereof  would  be 
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to  reduce  the  total  number  of  persons  nominated  below  the  number 
necessary  to  supply  the  vacancies. 

The  Returning  Officer  will  be  the  judge  as  to  this,  and  he  and  the 
Clerk  will  have  to  take  whichever  course  circumstances  dictate. 

41.    Partial  Repeal  of  Section  9  of  31   ft  32 

Yiot.  0.  108. — The  9th  section  of  the  last-mentioned  Act 
is  hereby  repealed,  in  so  far  only  as  it  relates  to  the  time  and 
form  of  making  the  intimation  of  nomination  to  the  Town- 
Clerk,  and  wherever  otherwise  in  that  section,  or  in  the  said 
Act,  reference  is  made  to  the  said  intimation,  such  reference 
shall  be  held  to  apply  to  the  intimation  of  nomination  to  the 
Town-Clerk  referred  to  in  the  two  immediately  preceding 
sections  of  this  Act,  and  the  said  last-mentioned  Act  shall  be 
construed  and  read  accordingly. 

The  9th  section  of  the  31  &  32  Vict.  c.  108  is  only  repealed  in 
so  far  as  it  relates  to  the  time  and  form  of  making  the  intimation  of 
nomination  to  the  Town-Clerk. 

Resignation  of  Commissioners. — The  same  procedure  with  regard 
to  resigning  the  office  of  a  Commissioner  is  to  take  place  under  this 
Act  as  is  by  law  provided  with  regard  thereto  in  burghs  having  to 
provide  for  the  election  of  Magistrates  and  Councillors  under  the 
3  &  4  Will.  IV.  caps.  76  and  77.  By  sec.  26  of  3  &  4  Will. 
IV.  c.  76,  and  sec.  24  of  3  &  4  Will.  IV.  c.  77,  any  person  elected 
and  accepting  the  office  of  Councillor,  Magistrate,  or  other  office- 
bearer, in  any  Town  Council,  may  resign  his  office  at  any  time  upon 
giving  not  less  than  three  weeks'  notice  of  such  his  intention,  by  a 
written  intimation  to  the  Town-Clerk,  or  Chief  or  Senior  Magistrate. 
The  resignation  does  not  take  effect  till  the  expiry  of  the  twenty-one 
days  fixed  by  the  Statute,  until  which  date  the  person  resigning 
must  be  regarded  as  in  office. 

When  a  Councillor  or  Commissioner  vacates  his  office,  either 
voluntarily,  or  under  any  statutory  provision,  he  shall  cease  to  hold 
any  office,  whether  that  of  Magistrate  or  otherwise,  which  he  holds  in 
virtue  of  his  office  (see  sec.  72). 

Withdrmcal  of  Resignation, — The  question  has  been  raised  several 
times  whether  a  Councillor  or  Commissioner  can  withdraw  the 
resignation  during  the  three  weeks.  The  opinion  of  counsel  has 
been  taken  thereanent,  and  Mr.  (now  Lord)  Rutherfurd-Clark  states  : 
"  I  am  of  opinion  that  it  is  competent  to  recall  the  resignation 
within  the  three  weeks.  By  the  26th  section  of  the  Act  of  1833,  no 
Councillor  can  resign  his  office  without  giving  three  weeks'  notice. 
Consequently,  a  resignation,  though  absolute  in  form,  is  no  more 
than  an  intimation  of  an  intention  to  resign ;  and  while  the  three 
weeks  are  current,  it  is,  I  think,  competent  for  the  Councillor  to 
recall  the  intimation  given  by  him,  and  to  retain  his  office." — See 
Marwick,  p.  288. 
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Filling  up  Vacancies  in  OJIicea  of  Magistrates  and  Commissioners. 
— The  same  procedure  with  respect  to  filling  up  any  vacancy  in  the 
office  of  Magistrates  and  Commissioners  is  to  take  place  under  this 
Act,  as  is  provided  with  regard  thereto  in  burghs  having  to  pro- 
vide for  the  election  of  Magistrates  and  Councillors  under  the  two 
Acts  3  <fe  4  Will.  IV.  before  referred  to.  By  the  Acts  3  <&  4 
Wm.  IV.  c.  76,  sec.  25,  and  3  &  4  Will.  IV.  c.  7,  sec.  23,  if  any 
vacancy  occur  in  the  course  of  the  year  in  the  Council  or  Magistracy, 
or  office-bearers,  by  death,  disability,  or  resignation,  the  remaining 
members  of  the  Council  shall  fill  the  same  up  ad  interim^  by  election 
to  be  made  by  plurality  of  voices, — the  Chief  or  Senior  Magistrate 
having  a  double  or  casting  vote  in  case  of  equality. 

In  Sime  v.  Coghill,  15th  Nov.  1877  (5  R.,  p.  132),  the  General 
Police  Act,  1850,  provides,  by  sec.  36,  that  in  case  of  vacancies 
occurring,  "it  shall  be  lawful  for  the  remaining  Commissioners  or 
Magistrates  of  Police  to  nominate  persons  duly  qualified  to  supply 
such  vacancies."  When  the  number  of  Commissioners  of  Police  of  a 
burgh  had  been  reduced  below  the  statutory  quorum,  by  resignation 
of  Commissioners,  Held,  that  the  nomination  of  Commissioners,  in 
place  of  those  who  had  resigned,  was  not  a  corporate  act  which 
required  to  be  done  at  a  meeting  of  Commissioners,  and  which  would 
require  a  quorum,  but  was  a  statutory  duty  imposed  on  the  Commis- 
sioners who  remained  in  office,  and  might  be  done  without  any 
formal  meeting,  and  that  it  was  not  necessary  to  fill  up  the  whole 
vacancies,  but  only  such  a  number  as  would  make  a  quorum. 

It  is  to  be  borne  in  view,  however,  that  the  filling  up  of  vacancies 
under  this  Act  is  to  be  done  in  the  same  way  as  Town  Councillors. 
Neither  under  the  Act  of  1850  nor  of  1862  is  there  any  specific 
provision  that  a  meeting  is  absolutely  required.  In  Syme  v.  Coghill, 
the  Lord  President  (Inglis)  says:  "In  this  they  are  in  distinct 
contrast  to  the  words  of  the  Municipal  Election  Act  of  1833,  which 
provides  that  when  vacancies  occur  within  the  year,  they  are  to  be 
filled  up  ad  interim  by  the  remaining  members  of  the  Council,  by 
election,  *  at  a  meeting  to  be  called  on  five  days'  notice  by  the  Town- 
Clerk,  by  intimation  in  writing  to  each  of  such  remaining  members 
of  the  Council'  It  may  be  doubtful  whether  the  election  is  a 
corporate  act  under  that  Statute,  but  there  certainly  is  more  to  bo 
said  for  its  being  a  corporate  act  than  under  the  Act  of  1850." 

Another  question  arises,  whether  the  ballot  affected  such  election 
ad  interim^  and  on  that  subject  Mr.  A.  R.  (now  Lord)  Rutherfurd- 
Clark  and  Mr.  Watson  stated:  "We  are  of  opinion  that  the 
provisions  of  the  Ballot  Act  have  exclusive  application  to  cases 
where  the  right  of  election  belongs  to  qualified  electors  of  the  burgh  ; 
and  that  interim  elections  by  the  Council  must  continue  to  be  con- 
ducted under  the  old  law." — See  Marwick,  App.  xv.  p.  184. 

The  election  will  be  made  at  a  meeting,  which  must  be  called,  on 
five  days'  notice,  by  the  Clerk,  by  intimation  in  writing  to  each  of  the 
remaining  members  of  the  Commission  (see  sec.  25  of  3  <fe  4  Will. 
IV.  c  76,  and  sec  23  of  3  &  4  Will.  IV.  c.  77).  The  five  days'  notice 
is  absolutely  indispensable.     See  Marquis  of  Lothian  v,  Haswell^ 

F 
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8fch  Feb.  1738  (H.  L.,  14th  April  1738 ;  1  Pat.  App.,  207),  where 
the  meeting  for  election  of  Magistrates  of  a  burgh  being  held 
previous  to  the  usual  day,  and  without  due  notice,  the  election  was 
— aflfinning  judgment  of  Court  of  Session — reduced.  See  also 
Dumbarton  and  others  v.  Denny,  11th  March  1796  (H.  L.,  6th  Dec. 
1796;  3  Pat.  App.,  516),  where,  on  the  day  following  the  death  of  one 
of  their  number,  a  Town  Council  meeting  for  usual  business  pro- 
ceeded to  elect  a  new  Councillor.  A  minority  objected,  and  it  was 
held  that  the  election  was  void,  fourteen  days*  notice  to  each 
Councillor  being  required  previous  to  such  election. 

The  same  rule  applies  to  all  vacancies  occurring  during  the  year, 
whether  it  be  that  of  Magistrate  or  Treasurer  or  Commissioner,  the 
person  elected  ad  interim  only  holds  office  till  the  first  Tuesday  of 
November  following  his  election,  and  the  vacancy  caused  at  that 
time  by  his  retirement  falls  to  be  supplied  at  the  next  annual 
election.  If  the  burgh  be  divided  into  wards,  the  vacancy  will  be 
supplied  by  the  electors  of  the  respective  wards  for  which  the  Com- 
piissioner  who  resigned,  died,  or  has  become  disabled,  is  elected. 


Police  and  Municipal  Administration. 

42.  Yarioas  Manioipal  Jarisdiotions  to  cease, 
and  to  Yest  in  the  ProYost,  Magistrates,  etc. — In 

any  burgh  where  various  municipal  or  police  authorities 
possess  jurisdictions  and  powers  within  the  area  of  such 
burgh  in  police,  water,  gas,  drainage,  rating,  matters  of  public 
health  or  otherwise,  such  several  jurisdictions  and  powers, 
and  the  whole  privileges,  rights,  and  duties  exercised  in 
connection  therewith,  other  than  those  vested  in  and  possessed 
and  exercised  by  the  Provost,  Magistrates,  and  Town  Council 
or  Commissioners,  shall  cease  and  determine ;  and  such  juris- 
diction, and  all  the  powers  and  duties  already  existing  or 
conferred  by  this  Act  in  relation  thereto,  shall  thereafter 
devolve  on  and  be  vested  in,  and  be  wholly  exercised  by,  the 
Provost,  Magistrates,  and  Town  Council  or  Commissioners: 
Provided  always,  tliat  where  a  royal  burgh,  or  a  police  burgh, 
or  part  thereof,  is  included  within  the  pariiamentary  area  of 
a  burgh,  this  section  shall  not  apply  to  the  effect  of  uniting 
such  burghs  or  amalgamating  the  administration  thereof,  but 
without  prejudice  to  any  application  for  such  amalgamation 
nnder  the  provisions  of  sec.  45  of  this  Act. 

See  sec.  21  as  to  the  powers  and  duties  of  Local  Authorities  under 
the  PubHc  Health  Act  being  transferred  to  the  Commissioners  under 
this  Act.    The  effect  of  this  clause  is  practically  to  make  the  Provost^ 
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Magistrates,  and  Town  Council,  or  the  Commissioners  under  this 
Act,  the  sole  Local  Authority  within  the  burgh,  charged  with  the 
administration  of  all  matters  relating  to  police,  water,  gas,  drainage, 
rating,  and  matters  of  public  health. 

The  powers  and  privileges  of  water  or  gas  companies,  however, 
will  not  be  affected ;  but  provision  is  made  in  a  subsequent  clause 
for  the  Commissioners  acquiring  the  works  of  any  water  company 
(see  sea  261). 

43.  ProYost,  Magistrates,  etc.,  to  be  Local  Author- 
ity under  Public  Health  Act.— Notwithstanding  the 
provisions  of  any  General  Act  or  Local  Police  Act,  the  Provost, 
Magistrates,  and  Town  Council  or  Commissioners  in  every 
burgh  shall  be  the  Local  Authority  under  the  Public  Health 
(Scotland)  Act,  1867,  within  the  area  of  such  burgh:  Pro- 
vided that  nothing  contained  in  this  Act  shall  prejudice  or 
affect  the  provisions  of  sec.  81  oif  the  Local  Government 
(Scotland)  Act,  1889 ;  and  if  any  question  shall  arise  under 
this  proviso,  the  same,  failing  agreement,  may  be  determined 
by  the  Secretary  for  Scotland,  after  such  inquiry  as  he  shall 
think  fit,  and  the  provisions  of  sec.  93,  sub-sec.  (3),  of  the  last- 
mentioned  Act  shall  apply  to  such  inquiry. 

It  will  be  observed  that  the  phrase  is  "General  Act,"  not  "General 
Police  Act**  (see  sub-head  (17),  sec.  4,  for  definition  of  Local  Police 
Act;  see  sec  21  and  observations  thereon  as  to  Public  Health 
Act). 

There  is  a  further  provision  in  sec.  5  of  the  Public  Health  Act,  ta 
the  effect  that  where  a  parish  is  partly  within  a  burgh,  the  Board  of 
Supervision  may,  on  application,  determine  which  body  is  to  be  the 
Local  Authority  within  the  whole  limits  or  within  any  portion  of 
the  parish.  The  Board  exercised  this  power  in  a  laige  number  of 
instances,  but,  as  these  determinations  were  to  a  certain  extent  in- 
consistent with  the  provisions  of  the  Local  Government  Act,  1889, 
they  were  all,  on  that  Act  coming  into  force,  recalled  by  the  Board. 
The  present  section  still  further  curtails  the  powers  of  the  Board  of 
Supervision  in  determining  the  Local  Authority,  and  sec.  5  of  the 
Public  Health  Act  may  now  be  regarded  as  virtually,  if  not  ex- 
pressly, repealed. 

The  powers  and  duties  of  the  Local  Authority  are  not  confined  to 
those  set  forth  in  the  Public  Health  Acts.  They  are  found  also  in 
other  Statutes,  e,g,  the  Rivers  Pollution  Act;  Factory  and  Work- 
shop Acts ;  Housing  of  the  Working  Classes  Acts ;  Infectious  Dis- 
ease (Notification)  Act  (where  that  Act  has  been  adopted);  the 
provisions  as  to  dairies  in  the  Contagious  Diseases  (Animals)  Acts, 
1878  and  1886,  and  orders  issued  thereunder,  etc.  etc.  It  is  the 
duty  of  the  Local  Authority  to  carry  out  the  provisions  of  theso 
Statutes;  and  if  they  fail  or  neglect  to  do  so,  the  Board  of  Super- 
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vision  is  empowered,  by  sec.  97  of  the  Public  Health  Act,  1867,  to 
take  steps  to  compel  them. 

The  Local  Authority  and  the  Commissioners  are  not  distinct 
bodies ;  the  Provost  is,  ex  officio,  Chairman  of  the  Local  Authority, 
and  the  Clerk  to  the  Commissioners  is  the  Clerk  to  the  Local 
Authority.  But  it  is  advisable  that  the  transactions  of  the  Com- 
missioners under  this  Act  should  be  kept  distinct  from  those  of  the 
Local  Authority,  otherwise  confusion  may  arise,  and  difficulty  be 
found  in  apportioning  the  charges  to  the  burgh  assessment  and 
public  health  assessment  respectively.  Money  raised  by  assessment 
under  this  Act  is  to  be  employed  "  for  the  uses  and  purposes  men- 
tioned in  this  Act,  and  for  no  other  purpose  whatever "  (sec.  59). 
The  cost  of  works  carried  out  under  the  Public  Health  Act  cannot 
be  defrayed  out  of  the  assessment  levied  under  this  Act,  and  vice 
versd.  See  Edmonstone  v.  Police  Commissioners  of  Kilsyth  (under 
sec.  21),  and  Kirkintilloch  Police  Commissioners  v.  McDonald,  31st 
Oct.  1890  (18  R,  67). 

See  Lang  v,  Munro,  9th  March  1892,  S.  L.  R,  vol.  xxix. 
p.  612. — The  Glasgow  Police  Act,  1862,  made  certain  provisions 
as  to  the  structural  requirements  of  underground  apartments  let 
as  dwellings,  but  provided  that  these  provisions  should  not  apply 
to  underground  apartments  which  had  been  so  let  prior  to  the  Act, 
provided  these  were  registered  in  a  register  to  be  prepared  by  the 
Sheriff.  The  Glasgow  Police  Act  of  1866  repeated  the  provisions 
and  the  exemption.  The  Public  Health  Act,  1867,  contained 
provisions  as  to  the  structural  requirements  oif  such  dwellings, 
which  were  similar  to  but  not  identical  with  the  provisions  of 
the  Glasgow  Police  Acts,  and  contained  further  conditions  as  to 
drainage,  etc.,  which  were  not  to  be  found  in  the  Ix)cal  Acts.  No 
mention  was  made  of  houses  registered  under  the  Local  Acts.  It 
was  heldf  that  registration  under  the  Glasgow  Police  Acts  did  not 
exempt  from  compliance  with  all  or  any  of  the  provisions  of  the 
Public  Health  Act,  and  the  owner  of  a  house  registered  under  Ihe 
Glasgow  Police  Acts,  which  with  regard  to  structural  conditions  did 
not  comply  with  the  provisions  of  the  Public  Health  Act,  was 
guilty  of  a  contravention  of  that  Act 

Sec.  81  of  the  Local  Government  Act  makes  provision  for  special 
drainage  or  water  supply  districts  as  follows :  "  With  respect  to  special 
drainage  districts  or  special  water  supply  districts,  the  following  pro- 
visions shall  have  effect : — 

"1.  Where  a  special  drainage  district  or  special  water  supply  dis- 
trict has  been  formed  in  any  parish  under  the  Public  Health  Acts, 
the  district  committee  may,  subject  to  regulations  to  be  from  time  to 
time  made  with  the  consent  of  the  County  Council,  appoint  a  sub- 
committee for  the  management  and  maintenance  of  the  drainage  or 
water  supply  works,  and  such  sub-committee  shall  in  part  consist  of 
persons,  whether  members  of  the  district  committee  or  not,  who  are 
resident  within  the  special  drainage  district  or  special  water  supply 
district. 

"2.  Where  a  special  drainage  district  or  water  supply  district  is 
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partljr  within  a  county  and  partly  within  a  burgh  or  police  burgh, 
the  sub-committee  appointed  under  the  immediately  preceding  sub- 
section, and  such  number  of  the  Town  Council  or  Police  Commis- 
sioners— as  the  case  may  be — of  such  burgh  or  police  burgh  as^ 
failing  agreement,  the  Secretary  for  Scotland  may  determine,  having 
regard  to  all  the  circumstances  of  the  case,  shall  be  charged  with  th^ 
management  and  maintenance  of  the  drainage  or  water  supply  works 
within  such  special  district;  and  the  determination  of  the  Secretary 
for  Scotland  may  provide  for  the  regulation  of  the  proceedings  and 
for  the  iiUocation  and  payment  of  the  expenses  incurred  under  thi9 
subjection. 
,  "  3.  Where  a  special  drainage  district  or  special  water  supply  dis^ 
trict  is  wholly  within  a  police  burgh  formed  after  the  passing  of 
this  Act,  the  Police  Commissioners  of  such  police  burgh  shall  be^ 
come  the  Local  Authority  under  the  Public  Health  Acts  for  such 
special  district,  and  the  assessments  in  respect  of  the  drainage  and 
water  supply  shall  be  levied  in  the  same  manner  as  they  were  before 
such  district  was  formed  into  a  police  burgh." 

The  last  provision  is  an  important  one.  The  Public  Health  Act 
provides  (sees.  93,  94),  that  in  special  drainage  and  special  water 
supply  districts  in  non-burghal  areas  the  assessments  shall  be  levied 
in  the  same  manner  as  the  poor-law  assessment.  The  effect  of  sec 
81  (3)  of  the  Local  Grovernment  Act  accordingly  is  that,  where  a 
special  district  is  wholly  within  a  burgh  formed  after  the  passing  of 
that  Act  (26th  August  1889),  the  assessments  for  water  or  drainage^ 
instead  of  being  levied  on  the  occupiers,  like  the  burgh  assessment 
or  the  general  public  health  assessment,  must  be  levied  in  the  same 
manner  as  the  poor-law  assessment,  viz.  half  on  owner  and  half  on 
occupier,  and  subject  to  the  deductions  and  classification  (if  an^^ 
such  is  in  force)  authorised  by  the  Poor-Law  Act. 

Sea  93  (3)  of  the  Local  Government  Act  provides  :  "  Where  the 
Secretary  for  Scotland  causes  any  local  inquiry  to  be  held  under 
this  Act,  the  costs  incurred  in  relation  to  such  inquiry,  including 
the  remuneration  of  any  person  appointed  to  hold  the  same,  not  ex- 
ceeding three  guineas  a  day,  shall  be  paid  by  the  Councils  and  other 
authorities  concerned  in  such  inquiry,  or  by  such  of  them  and  in 
such  proportions  as  the  Secretary  for  Scotland  may  direct ;  and  the 
said  Secretary  may  certify  the  amount  of  the  costs  incurred,  and  any 
sum  so  certified  shall  be  a  debt  to  the  Crown  from  the  Council  or 
Authority  directed  to  pay  the  same." 


Pkovisional  Orders. 
Vk.  Alteration   of  Namber  of  Magistrates  and 

Council. — In  any  burgh  Y^here  the  Magistrates  and  Councfl 
are  the  Commissioners  under  this  Act,  it  shall  be  lawful  for 
the  Magistrates  and  Council  to  make  application  to  the 
Secretary  for  Scotland  for  a  Provisional  Order,  determining 
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that  the  number  of  the  Magistrates  and  Council,  or  either  of 
them,  may  be  altered  to  any  number,  which  would  be  com- 
petent under  this  Act  for  the  Commissioners  of  Police  of  such 
burgh,  and  for  distributing  the  number  of  the  Magistrates  and 
Council  so  altered  among  the  wards  of  the  burgh,  if  it  is 
divided  into  wards,  and  that  such  alteration  shall  come  into 
effect  either  immediately  at  the  next  election,  or  at  successive 
elections  by  gradual  increase  or  diminution  of  the  number  of 
the  Magistrates  and  Council,  or  either  of  them. 

If  such  Order  is  made  and  confirmed  by  Parliament,  as 
hereinafter  provided,  it  shall  regulate  the  number  of  the 
Magistrates  and  Council  of  such  burgh  for  the  future,  any 
charter,  right,  or  Act  of  Parliament  notwithstanding. 

As  the  number  of  Commissioners  is  now  defined  by  sec.  29  relative 
to  the  number  of  the  population,  and  the  number  of  Magistrates  is 
now  defined  by  sec.  36  relative  to  the  number  of  the  population,  in 
burghs  where  the  Magistrates  and  Town  Council  are  the  Commis- 
sioners under  the  Act,  it  may  be  found  expedient  to  alter  the  number 
of  the  Magistrates  and  Council,  or  either  of  them.  This  section  has 
been  framed  for  that  purpose  (see  sees.  46  and  47  for  procedure  as 
to  Provisional  Order). 

45.  Special  Powers. — ^Whenever  it  shall  appear  to  the 
Commissioners  of  any  burgh  to  which  this  Act  applies,  that 
they  require  additional  powers  for  the  better  carrying  out  of 
the  purposes  of  this  Act,  and  specially  powers  relating  to  the 
supply  of  gas  or  water,  or  to  the  roads  and  streets,  or  to 
drainage  or  sewers  or  the  utilisation  of  sewage  in  addition 
to  the  powers  conferred  by  the  Public  Health  Acts,  or  for  the 
repeal  or  amendment  of  any  Local  Acts  of  Parliament  relating 
to  such  subjects,  or  their  adaptation  and  adjustment  to  the 
provisions  of  this  Act,  with  such  amendments  as  may  be  found 
necessary,  or  for  the  repeal  of  any  exemption  from  rating 
derived  from  this  or  any  General  or  Local  Act,  or  to  other 
matters  cognate  to  the  purposes  of  this  Act,  they  may  apply 
to  the  Secretary  for  Scotland  for  a  Provisional  Order. 

Or  whenever  it  appears  desirable  to  the  Magistrates  and 
Council  or  the  Commissioners  of  contiguous  or  adjacent 
burghs,  that  provision  should  be  made  for  amalgamating  the 
administration  of  such  burghs  for  all  or  any  of  the  purposes 
of  this  Act,  or  both  for  municipal  purposes  and  the  purposes 
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of  this  Act,  or  carrying  on  jointly  such  administration  or  any 
part  thereof  by  joint  committees  or  otherwise,  or  for  executing 
jointly  any  conduits  or  main  sewers,  or  any  other  drainage 
works  necessary  for  the  more  effectually  draining  of  such 
contiguous  or  adjacent  burghs,  such  Commissioners,  or  Magis- 
strates  and  Council,  as  the  case  may  be,  may  make  joint 
application  to  the  Secretary  for  Scotland  for  a  Provisional 
Order. 

Two  drafts  of  the  Order  proposed  shall  be  transmitted  with 
every  application  for  a  Provisional  Order. 

1.  It  will  be  found  in  the  working  of  the  Act  that  provisions 
either  in  Local  Acts  or  in  some  General  Acts  may  conflict  with  the 
provisions  in  this  Act,  or  further  powers  may  be  required  for  carry- 
ing out  this  Act,  and  the  machinery  of  a  Provisional  Order  may  prove 
useful  for  such  cases. 

A  Provisional  Order  presents  various  advantages  over  a  Local 
Act,  chief  among  these  being  that  it  is  less  expensive.  The  local 
inquiry,  too,  gives  any  inhabitants  who  may  object  to  the  scheme  an 
opportimity  of  being  heard,  and  of  obtaining  such  modification  of  the 
proposals  as  may  be  found  desirable.  In  the  case  of  a  Local  Act, 
these  objects  coidd  not  be  obtained  without  the  enormous  expense  of 
a  parliamentary  opposition. 

2.  The  provision  for  the  amalgamation  of  contiguous  burghs, 
particularly  for  the  execution  of  joint  drainage  works  in  such,  may 
be  found  of  great  service  in  working  the  Act ;  but,  before  applying  for 
a  Provisional  Order  for  such  joint  drainage  works,  the  Commissioners 
would  do  well  to  consider  whether  they  could  not  avoid  expense  by 
proceeding  under  the  Public  Health  Act,  sec.  87  of  which  empowers 
any  two  or  more  Local  Authorities,  with  the  sanction  of  the  Board, 
to  combine  together  for  the  execution  and  maintenance  of  sewerage 
or  drainage  works.  In  that  case,  however,  the  cost  would  have  to 
be  met  by  an  assessment  upon  occupiers,  while,  if  the  works  were 
carried  out  under  this  Act>  the  cost  would  fall  upon  the  owners.  It 
is  only  a  pity  that  these  burghs  are  to  be  put  to  the  expense  of  ob- 
taining a  Provisional  Order  and  relative  Act  of  Parliament,  when  it 
might  have  very  well  been  left  to  the  Sheriff  of  the  county,  who 
really  will  be  the  adviser  of  the  Secretary  for  Scotland  in  the  matter, 
and  thus  practically  the  judge. 

3.  By  sec  76  of  the  Local  Government  Act,  1889,  Town  Councils 
or  Commissioners  may  join  with  County  Councils  in  appointing  a 
Joint  Committee  for  any  purpose  of  that  Act  in  which  they  are 
jointly  interested ;  and  this  \a  done  without  a  Provisional  Order  or 
the  intervention  of  the  Sheriff.  In  Campbell  v,  Leith  Police  Com- 
missioners, 29th  June  1865  (3  M.,  1035),  the  Lord  Justice-Clerk 
(Iiiglis)  said,  with  reference  to  the  79th  section  of  the  1862  Act : 
"  But  it  is  quite  necessary  to  follow  the  argument  directed  to  the 
effect  of  the  79th  section,  the  meaning  of  which  has  been  much  mis- 
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understood.     The  object  of  that  section  is  to  grant  permission  to 
Magistrates  and  Councils,  or  Police  Commissioners,  in  certain  events, 
to  present  a  petition  to  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  praying  for  such  provision,  repeal,  or  alteration,  as  to  the 
petitioners  may  appear  desirable.     Inqtdry  may  be  directed  by  the 
Secretary  of  State  in  respect  to  the  subject-matter  of  the  petition,  in 
the  way  provided  ;  and  it  shall  be  lawful  for  the  Secretary  of  State 
to  issue  a  Provisional  Order   in  relation   to   the   several    things 
mentioned  in  the  petition.     But  if  the  adoption  of  this  Act  in  a 
burgh,  where  there  was  a  previous  Act  in  operation,  could  not  be 
effectual  without  a  Provisional  Order  by  a  Secretary  of  State,  con- 
firmed by  Act  of  Parliament,  would  it  have  been  made  optional  to 
the  Magistrates  to-  obtain  this  Order  and  confirmation  1     On  the 
contrary,  it  would  have  been  made  imperative  on  them  to  do  so. 
But  it  is  clear  that  the  Magistrates  are  to  have  it  as  a  matter  of 
discretion,  whether  they  are  to  proceed  under  this  79th  section  or 
not     Further,  it  is  plain,  from  the  language  of  the  clause,  that  it  is 
meant  to  apply,  not  to  cases  occurring  immediately  after  the  adoption 
of  the  Act,  but  to  any  future  time  when  this  Act  itself  shall  be  in 
operation.     It  is  whenever  it  appears  desirable  to  the  Magistrates, 
etc.,  that  they  may  apply  for  this  Provisional  Order ;  and  that  is 
quite  consistent  with  the  subject-matter  of  the  Provisional  Order 
that  is  to  follow.     What  is  it  they  may  ask  to  be  done  ?    If  they 
think  it  is  desirable  to  provide  for  the  better  execution  of  the  pro- 
visions of  this  Act,  or  for  the  future  application  and  execution  of 
any  Acts  in  force  in  the  burgh,  having  relation  to  the  purposes  of 
this  Act,  or  to  the  roads  and  streets  within  the  burgh,  or  to  any 
other  matter  connected  with  the  police  of  the  burgh  ;  or  if  they 
think  it  desirable  to  unite  the  municipal  and  police  government,  and 
transfer  to  the  Board  so  created  the  powers  and  jurisdictions  of 
police,  paving,  lighting,  and  watching ;  or  if  it  appears  desirable  to 
provide  for  the  drainage  of  contiguous  burghs — then  a  petition  may 
be  presented  to  the  Secretary  of  State.     Now,  looking  to  the  number 
of  things  which  may  be  made  the  subject  of  application  to  the  Secret- 
ary of  State,  it  must  be  obvious  that  the  meaning  which  I  have 
given  of  the  first  word  in  the  section  is  its  true  moaning.    Provision 
is  made,  too,  that  any  Provisional  Order  applying  this  Act  may 
again  be  altered.     It  is  quite  plain  that  this  79th  section  is  not 
applicable  specially  to  cases  where  there  is  a  previous  Act  in  opera- 
tion.    It  applies  although  there  may  never  have  been  an  Act  in 
operation  before ;  and  that  explains  one  part  of  the  clause  which 
relates  to  the  future  application  and  execution  of  any  Acts  in  force 
having  relation  to  the  purposes  of  this  Act,  or  to  any  other  matter 
connected  with  the  management  of  municipal  affairs,  and  provides 
that  these  Acts  may  be  repealed.     Now,  nothing  is  more  desirable 
and  expedient — and  it  is  expediency  that  is  at  the  bottom  of  this 
provision — than  that,  if  some  provisions  of  a  previous  Act  left  in 
operation,  notwithstanding  the  adoption  of  this  Act,  be  found  to 
work  ill,  this  short  way  of  repeal  should  be  had.     It  is  also  open  to 
the  Magistrates  of  the  burgh,  or  Commissioners  of  Police,  who  have 
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not  adopted  this  Act,  to  obtain  the  benefit  of  the  79th  section.  If 
that  be  the  case,  then  the  burgh,  under  a  Local  Act,  or  previous 
General  Police  Act,  may  go  to  the  Secretary  of  State  and  ask  to  have 
clauses  of  a  previous  Act  repealed  or  altered." 

46.  Procedure.  —  (l.)  Upon  the  receipt  of  any  such 
application  for  a  Provisional  Order,  the  Secretary  for  Scotland 
may  direct  the  Sheriff  or  other  Commissioner  or  Commissioners 
to  hold  a  local  inquiry  in  the  district  in  respect  to  the  several 
matters  mentioned  in  the  application,  after  giving  at  least 
fourteen  days'  notice  of  the  time,  place,  and  subject  of  the 
inquiry  in  two  consecutive  weeks  in  a  newspaper  published 
or  circulating  in  the  burglu 

The  Sheriff  or  other  Commissioner  or  Commissioners  shall 
hold  such  inquiry,  and  for  the  purposes  thereof  shall  have 
power  to  take  the  assistance  of  valuators,  accountants, 
engineers,  or  other  persons  of  skill,  to  such  extent  as  they 
may  find  necessary,  and  shall  make  a  written  report  to  the 
Secretary  for  Scotland. 

Thereafter  it  shall  be  lawful  for  the  Secretary  for  Scotland 
to  issue  a  Provisional  Order,  either  in  accordance  with  the 
prayer  of  the  application,  or  with  such  modifications  or  altera- 
tions as  may  appear  to  him  to  be  requisite. 

(2.)  No  Provisional  Order  shall  be  of  any  validity  unless 
the  same  has  been  confirmed  by  Act  of  Parliament. 

(3.)  It  shall  be  lawful  for  the  Secretary  for  Scotland  to 
make  such  order  as  he  thinks  fit  in  reference  to  the  costs, 
charges,  and  expenses  incurred  in  relation  to  such  Provisional 
Order,  including  the  costs  of  any  party  opposing  the  same, 
and  to  direct  that  the  whole  or  any  portion  thereof  shall  be  a 
charge  upon  the  burgh  general  assessment,  or  any  other 
assessment  imposed  under  this  Act  in  any  burgh  concerned 
in  the  application,  and  the  Court  of  Session  may  interpone 
their  authority  to  any  order  of  the  Secretary  for  Scotland 
under  this  section. 

As  soon  as  it  seems  probable  that  a  Provisional  Order  will  be 
required,  it  would  be  well  for  the  Commissioners  to  communicate 
with  the  Secretary  for  Scotland,  and  ascertain  what  are  the  require- 
ments in  connection  with  such  applications.  A  timcous  knowledge 
of  these  requirements  will  be  of  great  advantage.  There  are 
Standing  Orders  of  Parliament  applicable  to  the  Acts  for  confirming 
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Provisional  Orders,  and  these  have  to  be  complied  with,  otherwise 
the  whole  proceedings  would  be  invalidated.  It  is  the  practice  of 
the  Local  Grovemment  Board,  London,  to  issue  annually  a  circular 
setting  forth  the  details  of  the  procedure  for  obtaining  Provisional 
Orders.  These  circulars  will  be  found  in  the  annual  reports  of  that 
body. 

The  Sheriff-Clerk  will  give  the  notice  prescribed  by  the  first 
paragraph  of  this  section. 

It  will  be  observed  that  the  Provisional  Order  is  not  to  be  valid 
till  it  has  been  confirmed  by  Act  of  Parliament,  and  care  should  be 
taken  that  the  Act  provides  for  the  time  when  the  Order  is  to  come 
into  operation. 

(3.)  The  question  as  to  the  expenses,  it  will  be  observed,  is  not 
left  in  the  hands  of  the  Sheriff,  but  in  those  of  the  Secretary  for 
Scotland.  The  cost  of  obtaining  the  Order  will  in  general  be 
defrayed  out  of  the  assessments  levied  under  the  Act,  but  if  the 
costs  of  opposing  are  either  given  to  or  against  the  party  making  the 
opposition,  the  only  machinery  for  recovering  the  same  seems  to  be 
an  application  to  the  Court  of  Session,  upon  the  order  of  the  Secretary 
for  Scotland. 

47.  Who  to  preside  where  more  than  one  Sheriff. 

— When  any  investigation  or  other  proceeding  under  this  Act 
requires  to  be  conducted  by  the  Sheriffs  of  more  than  one 
county,  the  senior  Sheriff  shall  preside,  and  the  senior  Sheriff- 
Clerk  shall  act  as  Clerk  of  Court  in  such  investigation,  and 
such  senior  Sheriff-Clerk  shall,  after  recording  the  deliverance 
in  the  Sheriff-Court  books  of  his  own  county,  transmit  a 
certified  copy  thereof  to  the  Sheriff-Clerk  of  the  other  county, 
and  such  certified  copy  shall  be  sufficient  warrant  to  such 
Sheriff-Clerk  to  record  the  deliverance  in  the  Sheriff-Court 
books  of  such  county. 

Although  coming  under  the  general  heading  of  "Provisional 
Orders,"  this  and  the  following  section  chiefly  apply  to  the  inquiry 
regarding  boundaries,  provided  for  in  sees.  8  to  14,  and  would  have 
been  better  inserted  thereunder. 

48.  Expenses  of  Sheriff,  how  to  be  delayed. — 

All  expenses  incurred  by  the  Sheriff  in  the  fixing  of  bound- 
aries of  populous  places  which  are  formed  into  burghs,  and  in 
all  other  proceedings  necessary  for  carrying  this  Act  into 
execution,  shall  be  defrayed  out  of  the  burgh  general  assess- 
ment herein  provided ;  and  where  in  any  proceedings  for 
defining  the  boundaries  of  a  populous  place  the  Sheriff  shall 
refuse  to  hold  that  the  place  is  suitable  for  being  formed  into 
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a  burgh,  or  in  the  case  of  a  populous  place  not  having  two 
thousand  inhabitants  the  Sheriff  shall  refuse  to  find  and 
declare  it  to  be  a  burgh,  the  expenses  incurred  shall  be  paid 
and  borne  by  the  persons  signing  the  application  for  the 
fixing  of  the  boundaries. 

See  sees.  8  to  14  as  to  fixing  of  boundaries,  and  sec.  340  as  to 
burgh  general  assessment.  Sheriff  Mackay  held  it  incompetent  to 
give  expenses  to  a  compearing  objector  under  the  1862  Act. 
Buckhaven  (S.  L.  R.,  voL  vii.  p.  141). 

49.  Jarisdiotion  where  Bargh  in  more  than  one 
County. — Where  any  burgh  is  situated  in  more  than  one 
county  the  duties  imposed  by  this  Act  on  the  Sheriff  of  the 
county,  except  where  such  duties  are  expressly  imposed  by 
the  Act  on  two  or  more  Sheriffs  jointly,  shall  be  performed 
by  such  one  of  the  Sheriffs  of  said  counties  as  may,  on  the 
application  of  the  Commissioners  of  said  burgh,  be  appointed 
by  the  Secretary  for  Scotland. 

See  sub-head  (4),  sec,  4,  definition  of  "burgh;"  sub-head  (30), 
definition  of  "Sheriff'." 

"Where  the  burgh  is  in  more  than  one  county,  the  Commissioners 
must  apply  to  the  Secretary  for  Scotland  to  nominate  the  Sheriff 
who  is  to  attend  to  the  duties  laid  on  the  Sheriff  under  this  Act, 
except  where  the  Act  lays  these  jointly  on  two  or  more  Sheriffs,  as 
in  the  boundaries  of  burghs. 

Meetings  of  Commissionebs. 

50.  Commissioners   to  be  snmmoned  to  attend 

Meeting. — ^Meetings  of  the  Commissioners  shall  be  held  at 
such  times  and  at  such  places  as  may  be  fixed  by  them  from 
time  to  time.  All  the  Commissioners  shall  be  cited  to  attend 
all  meetings,  such  citation  being  given  personally,  or  at  their 
dwelling-houses  or  places  of  business,  by  notices  issued  by 
their  clerk  at  least  twenty-four  hours  before  the  time  of 
meeting,  which  shall  specify  the  matters  to  be  considered  at 
the  meeting ;  but  no  proceeding  of  the  Commissioners  shall 
be  invalidated  in  consequence  of  the  omission  to  send  such 
notice  or  the  informality  thereof,  or  in  consequence  of  any 
vacancy  among  their  number,  or  of  any  disqualification  of,  or 
objection  to,  any  Commissioner.  And  the  Chief  Magistrate, 
or,  in  his  absence,  the  Magistrate  next  in  order  of  seniority. 
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and,  in  the  absence  of  all  the  Magistrates,  such  one  of  the 
Commissioners  as  shall  be  chosen  by  the  meeting,  shaH 
preside;  and  the  preses  of  the  meeting  shall  have  both  a 
deliberative  and,  in  case  of  equality,  a  <jasting  vote  in  all 
matters  which  shall  come  before  it:  Provided  always,  that 
one-third  of  the  Commissioners  (and  in  no  case  less  than  three) 
must  be  present  at  all  meetings  to  constitute  a  quorum. 

Meetings  may  be  held  at  such  times  and  places  as  the  Com- 
missiouers  fix.  The  Commissioners  will,  no  doubt,  only  hold  meet- 
ings at  reasonable  hours.  The  place  may  be  fixed  by  them  from 
time  to  time.  In  Magistrates  o£  Kirkcaldy,  10th  March  1826  (4  S., 
547  ;  N.  E.,  556),  it  was  held  to  be  unnecessary  for  a  Town  Council 
to  have  the  sanction  of  the  Court  in  changing  their  place  of  meeting. 

The  section  is  very  specific  as  to  the  manner  in  which  the  Com- 
missioners should  be  cited  to  attend  meetings,  and  this  should  be 
carefully  attended  to,  notwithstanding  the  saving  clause  as  to 
invalidity.  The  section  says,  no  proceeding  of  the  Commissioners 
shall  be  invalidated  in  consequence  of  the  omission  to  send  such  notice 
or  the  informality  thereof.  This  will  not  be  a  safe  proviso  to  rely 
upon.  Suppose  the  Clerk  omitted  to  send  any  notice,  and  only  a 
quorum  attended,  would  that  be  a  good  meeting  under  this  Act? 
It  is  doubtful  The  intention  of  the  Statute  is,  that  every  Com- 
missioner shall  have  notice  given  him,  in  order  that  he  may  take 
part  in  the  proceedings  of  the  meeting,  and  the  omission  to  send  a 
notice  to  a  person  who  is  of  sound  mind,  though  done  accidentally, 
and  where  a  general  dispensation  from  notice  has  been  given,  has  been 
held  to  invalidate  the  proceedings  of  the  meeting.  See  Brice  on 
Ultra  Vires,  2nd  ed.,  p.  38,  and  cases  there  cited.  The  notice  must 
specify  the  matters  to  be  considered  at  the  meeting.  The  notice 
ought  to  specify  fully  and  accurately  the  business  to  be  considered, 
as  failure  to  do  so  has  sometimes  invahdated  the  business  transacted. 
See  Wills  v.  Murray,  29th  and  30th  January  1850  (4  Exch.  Rep.,  843). 

If  a  meeting  be  called  to  confirm  a  resolution  arrived  at  at  a  prior 
meeting,  the  notice  ought  to  state  the  terms  of  the  resolution,  or 
give  its  import.  Dean  v.  Bennett,  21st  and  22nd  February  1870 
(L.  R,  6  Ch.,  489). 

The  chairman  has  no  right  to  interrupt  or  postpone  the  business 
of  a  meeting  by  adjournment,  his  duty  in  the  chair  being  merely  to 
regulate  the  proceedings,  and  to  forward  the  business  so  far  as  he 
can,  and  so  far  as  it  is  such  as  the  meeting  can  legally  entertain  and 
proceed  upon.  But  although  the  right  of  adjourning  the  meeting  iis 
not  generally  vested  in  the  chairman,  but  in  the  whole  of  the  mem- 
bers present,  it  seems  that  the  chairman  may,  of  his  own  authority, 
adjourn  a  meeting  for  the  bona  fide  purpose  of  forwarding  or  facili- 
tating business — as,  for  instance,  to  take  a  poll  where  a  poll  is 
demandable  and  has  been  duly  demanded,  or  if  circumstances  of 
violent  interruption  make  it  unsafe  or  seriously  difficult  to  proceed 
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with  the  business  at  the  time.  In  such  cases  the  question  will  turn 
on  the  eflFect  and  intention  of  the  adjournment. 

One-third  of  the  Commissioners  must  be  present  at  all  meetings 
to  constitute  a  quorum.  As  the  smallest  number  of  Commissioners 
to  be  elected  is  nine  (see  sec.  29),  three  is  made  the  least  possible 
quorum. 

Where  a  Town  CouncO  consisted  of  nineteen  members,  and  one 
died,  it  was  held  that  a  meeting  at  which  nine  were  present  was  not 
a  legal  meeting,  as,  in  order  to  such  a  meeting,  a  majority  must  be 
present.  Meiklejohn  y.  Masterton,  28th  May  1805  (13  F.  C,  469; 
Mor.,  No.  17,  App.  "Burgh  Royal");  Aff.  22nd  March  1810;  15 
F.  C,  App. 

Where  no  quorum  is  specified  for  the  election  of  Magistrates, 
a  mcgority  of  the  Council  must  be  present.  Todd  v.  Todd,  15th 
June  1824  (3  S.,  148;  N.  E.,  101). 

A  majority  in  number  of  the  whole  Council  is  required  to  con- 
stitute a  legal  quorum.  Macnab  t?.  Martin,  24th  December  1803 
(13  F.  C,  292;  Mor.,  No.  2,  App.  "Appeal"). 

The  Commissioners  will  find  it  useful — if  not  essential — for  the 
orderly  transaction  of  business,  to  frame  rules  or  Standing  Orders  for 
regulating  their  proceedings.  Such  rules  are  authorised  by  sec.  65 
(6),  subject  to  the  proviso  that  they  "  shall  not  be  contrary  to  the 
law  of  Scotland,  or  to  anything  in  this  Act  contained." 

51.  Power  to  grant  Leave  of  Absence. — It  shall  be 

lawful  to  the  Commissioners  to  grant  leave  of  absence  to  a 
Commissioner  on  his  application,  and  on  reasonable  cause 
shown,  for  any  period  not  exceeding  twelve  months. 

Commissioner  not  attending  for  Six  Months  shall 
demit  0£Boe. — Any  Commissioner  who  without  leave  of  the 
Commissioners  shall  fail  to  attend  any  meetings  of  the  Com- 
missioners for  a  period  of  six  months,  having  been  duly  cited 
thereto,  shall  ipso  facto  vacate  his  office,  and  if  he  is  a  Magis- 
trate or  Town  Councillor,  he  shall  ipso  facto  vacate  such  office 
also  at  the  same  time. 

See  sub-head  (9),  sec.  4,  for  definition  of  **  Commissioners."  This 
leave  should  be  granted  at  a  meeting,  and  should  be  duly  minuted. 
What  the  nature  of  the  reasonable  cause  may  be  is  not  defined,  but 
this  must  be  left  in  the  discretion  of  the  Commissioners. 

Any  Councillor  or  Commissioner  who  may  vacate  ofiice  under  the 
provisions  of  this  section,  or  otherwise,  shall  at  the  same  time  vacate 
any  other  office  which  he  holds  in  virtue  of  being  a  Councillor  or 
Commissioner  (see  sec.  73,  which  also  provides  for  the  filling  up  of 
vacancies). 

52.  Special  Meetings  may  be  called  on  Reqnisi- 
tion. — The  Clerk  to  the  Commissioners,  when  required  in 
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writing  by  the  Chief  Magistrate,  or  on  requisition  being  made 
to  him,  stating  in  writing  the  object  of  the  intended  meeting, 
and  signed  by  one-fifth,  not  being  less  than  two  of  the  Com- 
missioners, shall  cause  special  meetings  to  be  called  within 
forty-eight  hours,  and  to  be  held  within  four  days  after  such 
requisition,  and  shall  cause  all  the  Commissioners  to  be 
summoned  to  attend  such  meetings,  by  summonses,  contain- 
ing a  copy  of  such  requisition,  or  stating  the  purpose  thereof. 

The  business  to  bo  taken  up  at  a  special  meeting  ought  to  be 
limited  to  what  is  stated  in  the  notice.  Unless  all  the  Com- 
missioners are  present,  take  part  in  the  proceedings,  and  consent  to 
any  other  business  being  taken  up,  such  businesis  beyond  what  is 
contained  in  the  notice  might  bo  set  aside  as  being  invalid.  See 
Bridport  Old  Brewery  Co.,  12th  January  1867  (L.  R.,  2  Ch.,  191), 
Imperial  Bank  of  China  v.  Bank  of  Hindostan,  6th  and  7th  May 
1868  (L.  R.,  6  Eq.  Rep.,  91),  and  Anglo-Californian  Gold  Mining 
Co.  v.  Lewis,  16th  November  1860,  6  Hurlstone  and  Norman  (Exch.), 
174;  Stearic  and  Co.,  23rd  July  1863  (9  Eng.  Jur.,  N.  S.,  1066). 
And  it  has  been  held  that  business  done  at  an  extraordinary  meet- 
ing without  due  notice  cannot  bo  validated  by  confirmation  at  an 
ordinary  meeting,  unless  the  business  was  such  as  could  be  com- 
petently transacted  at  an  ordinary  meeting  without  previous  notice. 
Lawes  Case,  10th  and  17th  March  1852,  De  Gex,  Macnaghton  &, 
Gordon  (Chancery),  421, 

53.  Meetings  may  be  A^jonrned.  —  The  Commis- 
sioners may  adjourn  to  any  other  day,  hour,  and  place  within 
the  burgh. 

The  Commissioners  should  be  cited  to  attend  the  adjourned  meet- 
ing, as  prescribed  by  sec.  50.  The  adjourned,  meeting  continues  to 
be  an  ordinary  meeting,  though  special  notice  may  have  been  given 
that  it  is  to  be  held  for  the  transaction  of  special  business.  Wills  v. 
Murray,  mij^ra^  sec.  50.  The  adjourned  meeting  is  not  to  be  con- 
sidered a  fresh  meeting,  but  only  a  part  or  continuation  of  the 
original  meeting.  See  Scadding  v,  Lorant  (3  H.  L.,  418 ;  19  L.  J., 
M.  C,  5).  In  Cree  v,  Somerville  and  others,  25th  Oct.  1878  (6  R., 
80),  it  was  held  that  where  no  notice  was  given  in  the  circular  calling 
a  meeting  of  a  specific  matter  dealt  with  at  a  former  meeting,  that  that 
was  unnecessary.  This,  however,  proceeded  on  the  special  terms  of 
the  contract,  as  will  be  seen  from  Lord  Giflford,  who  says :  "  It  was 
said  that  there  was  no  notice  given,  in  the  circular  calling  the  general 
meeting  of  shareholders  of  Ist  February  1877,  that  the  proposed  sale 
and  purchase  was  to  be  one  of  the  matters  considered  at  the  meeting, 
and  that  consequently  they  could  not  take  it  up,  as  it  was  not  on  the 
billet.  The  billet  is  quite  in  general  terms,  and  does  not  mention 
any  business  at  all.  But  it  appears  to  me  that  this  is  not  of  much 
consequence  in  the  present  case,  for,  as  there  was  an  actual  majority 
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"both  in  number  and  value  present  at  the  meeting,  and  as  they  con- 
firmed the  purchase,  that  majority  had  a  good  right  to  do  so  even 
though  they  had  only  met  accidentally,  and  although  there  had  been 
no  general  meeting  at  alL  The  contract  does  not  say  it  is  to  be  done 
at  a  meeting." 

54.  Power  to  appoint  Committees. — The  Commis- 
sioners shall  have  power  to  form  Committees  of  their  number, 
either  with  directions  to  report  to  the  Commissioners  or  for 
carrying  the  various  purposes  of  this  Act  into  execution,  and 
to  delegate  to  such  Committees  the  powers  competent  to  the 
Commissioners  under  this  Act,  in  whole  or  in  part,  with 
regard  to  the  subject  which  may  be  remitted,  to  name  the 
convener,  and  to  fix  the  numbers  of  such  Committees  which 
shall  form  a  quorum,  and  if  they  see  fit,  to  allow  any  Com- 
mittee to  appoint  Sub-Committees  with  powers;  and  the 
convener  who  shall  preside,  or  in  his  absence  the  pqrson  to  be 
elected  by  the  Committee  for  the  time,  shall  be  entitled  to  a 
deliberative  and,  in  case  of  equality,  a  casting  vote,  and  to 
convene  the  members  by  notices  in  the  way  he  shall  think 
most  convenient. 

Though  the  section  gives  the  Commissioners  power  to  delegate  to 
the  Committee  the  powers  competent  to  the  Commissioners  under 
the  Act,  this  must  be  done  with  a  due  ^regard  to  the  different  powers 
of  the  Commissioners  under  the  Act.  Where,  under  the  Actj  a  thing 
is  to  be  ordered  by  the  Commissioners,  an  order  by  the  Committee 
will  not  be  sufficient. 

The  Perth  Local  Police  Act,  2  Vict.  c.  43,  empowers  the  Police 
Commissioners  to  appoint  Committees  "  for  carrying  the  purposes  of 
the  Act  into  execution,"  and  for  that  purpose  to  delegate  their  powers 
to  them.  Held,  upon  a  construction  of  the  Statute,  that  a  Paving 
Committee  had  no  power  to  order  proprietors  to  repave  a  street,  but 
only  to  see  to  the  execution  of  decrees  pronounced  by  the  Commis- 
sioners.   Thomas  v,  Elgin,  4th  July  1856  (18  D.,  1204;  28  Jur.,  590). 

Under  the  powers  conferred  by  sec  63  of  the  General  Police  and 
Improvements  Act,  1862,  incorporated  with  the  Dundee  Police  Act, 
1882,  the  Dundee  Police  Commissioners  appointed  a  Works  Com- 
mittee to  superintend  the  building  of  houses,  etc.  This  Committee 
had  no  express  power  under  the  General  or  Local  Act  to  delegate  its 
powers.  The  Committee  remitted  certain  plans  to  a  Sub-Committee 
of  their  number.  The  Sub-Committee  issued  a  deliverance  in  name 
of  the  **  Commissioners,"  disapproving  the  plans.  On  appeal,  it  was 
held  that  the  Works  Committee  had  no  power  to  delegate  its  powers, 
and  that  therefore  the  deliverance  fell  to  be  quashed.  The  Lord 
President  said  ^  "  I  do  not  think  that  here  we  have  anything  to  do 
with  public  interest,  or  any  general  consideration  of  expediency. 
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The  sole  question  is,  Whether  the  deliverance  complained  of  is  good' 
under  the  Act  ?  It  bears  ex  facie  that  it  is  a  deliverance  of  the  Police 
Commissioners,  and  therefore,  ex,  facie^  it  is  a  good  statutory  deliver- 
ance. But  it  is  not  disputed  that  in  reality  it  was  made  not  by  the 
Commissioners,  nor  by  the  Committee  appointed  by  them,  but  by  a 
Sub-Committee  of  that  Committee.  The  simple  question  then  is, 
Had  the  Committee  power  to  delegate  ?  If  they  had  not,  then  the 
deliverance  is  bad  ;  if  they  had,  then  it  is  good.  What,  then,  are  the 
powers  of  delegation  in  naming  Committees  given  to  the  Commis- 
sioners ?  That  is  to  be  found  in  sec.  63  of  the  General  Police  Act, 
which  is  incorporated  into  the  Dundee  Police  Act.  That  section 
gives  the  Commissioners  a  very  clear  power  to  appoint  Committees, 
but  it  does  not  import  that  each  Committee  so  appointed  can  sub- 
commit  to  a  certain  number  of  their  own  body  to  do  anything  in 
name  of  the  Commissioners  or  of  the  Committee.  So  to  decide  would 
be  to  disregard  the  rule  of  the  common  law,  which  is  perfectly  fixed 
— Delegatus  non  potent  delegare.  That  is  the  ground  on  which  I  hold 
that  this  deliverance  is  altogether  unstatutory  and  null,  and  that 
therefore  it  must  be  quashed."  Thomson  v,  Dundee  Police  Commis- 
sioners, 8th  Dec.  1887  (15  R,  164). 


Powers  and  Duties  of  Commissioners. 

55.   Powers   and    Dnties    of  Commissioners. — 

(1.)  The  Commissioners  shall  be  a  body  corporate,  having  a 
common  seal  The  seal  shall  bear  a  device  to  be  fixed  on 
by  the  Commissioners  at  a  meeting  to  be  held  for  the  purpose. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners."  A  body 
corporate  is  held  in  law  to  be  a  person,  and  by  the  Interpretation 
Act,  1889,  52  &  63  Vict.  c.  63,  sec.  2,  the  expression  "  person," 
unless  the  contrary  intention  appears,  includes  a  body  corporate. 

(2.)  In  all  burghs  to  which  this  Act  applies,  with  the 
exception  of  burghs  having  already  a  corporate  name  or  title 
under  any  local  charter  or  Act  of  Parliament,  the  corporate 
name  of  the  Commissioners  shall  be  "the  Commissioners  of 
the  burgh  of  [here  inscH  the  name  of  the  burgh]"  Excepting 
bonds  for  moneys  to  be  borrowed,  as  hereinafter  provided  for, 
all  deeds,  contracts,  and  writs  of  importance  shall  be  granted 
in  the  corporate  name  of  the  Commissioners,  and  shall  be 
signed  by  three  of  the  Commissioners  and  by  the  Clerk,  and 
sealed  with  the  common  seal  of  the  Commissioners ;  and  all 
such  deeds,  contracts,  and  writs  so  executed  shall  be  binding 
on  the  property  and  funds  of  the  Commissioners. 

The  bonds  for  moneys  to  be  borrowed  for  the  purposes  of  the  Act 
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are  provided  for  in  sees.  374  to  379  inclusive.  They  are  to  be  signed 
bj  three  of  the  Commissioners  and  the  Treasurer,  and  though  Iho 
section  does  not  say  the  seal  is  to  be  attached,  it  implies  it  by  the 
appearance  of  the  seal  in  the  clause  itself. 

(3.)  The  Commissioners  shall  estimate,  assess,  levy,  and 
apply  the  sums  of  money  hereby  authorised  to  be  raised  for 
the  purposes  of  this  Act. 

There  are  four  distinct  matters  provided  for  here — (1)  the  estimate, 
^2)  assessment,  (3)  levying,  and  (4)  applying  the  money  authorised  to 
be  raised.     All  four  are  to  be  solely  for  the  purposes  of  the  Act. 

The  Commissioners  are,  in  certain  cases  under  the  Act,  bound  to 
obtain  an  estimate  before  proceeding  with  the  work,  such  as  in 
sec.  226,  they  must  get  an  estimate  before  proceeding  with  sewage 
works.  Where  this  is  specified,  it  is  absolutely  necessary  that  the 
estimate  precede  the  execution  of  the  works,  otherwise  it  may  affect 
the  right  of  recovery  of  the  rate  to  be  levied.  See  Nowel  v.  Mayor 
of  Worcester  (9  Exch.  Rep.,  457 ;  23  L.  J.,  Exch.,  139). 

The  estimate  here  referred  to,  however,  is  not  an  estimate  of  the 
cost  of  any  specific  work,  but  an  estimate  of  the  money  required  to 
be  raised  by  assessment  during  the  year.  Before  assessing,  the  Com^ 
niissioners  are  required  to  have  before  them  an  estimate  of  the 
amount  that  will  have  to  be  raised.  There  seems  to  be  no  specific 
provision  requiring  an  estimate  to  be  made  of  the  amount  to  be 
raised  for  general  purposes,  but  by  sec.  341  an  assessment  is  to  be 
levied  for  the  sums  estimated  to  be  necessary  for  paying  damages ; 
and  in  sec.  371  the  words  imply  that  each  rate  is  to  be  annually 
estimated  for.  It  is  of  course  evident  that  the  Commissioners 
cannot  fix  the  rate  of  assessment  unless  they  have  an  estimate  of  the 
amount  required. 

The  Commissioners  must  borrow  in  terms  of  and  within  the 
powers  prescribed  by  the  Act.  For  further  remarks  on  this  subject, 
see  sees.  340  to  373  inclusive. 

The  rates  or  assessments  ought  to  be  levied — that  is,  raised  or 
collected — in  strict  accordance  with  the  provisions  of  the  Statute ; 
though  it  is  provided  that  no  mistake  or  informality  committed  in 
proceedings  in  assessing,  levying,  or  recovering  the  assessments  shall 
prejudice  the  recovery  thereof  (sec.  356 ;  see  sees.  340  to  373). 

The  moneys  raised  must  be  applied  strictly  for  the  purposes  of 
the  Act  (see  sec.  59).  In  doing  this,  the  Commissioners  are  to  be 
regarded  as  public  trustees,  having  like  liabilities,  responsibilities, 
and  disabilities  imposed  on  them.  In  Magistrates  of  Kilmarnock  v* 
Aitken,  31st  May  1849  (11  D.,  1089),  it  was  held,  that  it  was  not 
ultra  vires  of  the  Magistrates  of  a  burgh  to  appropriate  a  part 
of  the  common  good  to  the  endowment  of  a  parish  church  in 
connection  with  the  Church  of  Scotland,  provided  such  endowment 
was  not  extravagant  in  the  circumstances  of  the  burgh.  It  is 
doubtful  if  this  precedent  would  now  be  followed,  and  certainly 
it  would  not  be  safe  for  Police  Commissioners  to  assume  that  they 
would  be  entitled  to  adopt  such  a  course.     They  are,  in  the  first 
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instance,  to  apply  the  funds  solely  for  the  purposes  of  the  Act,  and 
this  has  heen  so  rigidly  construed  that  they  have  been  held  not 
entitled  to  go  to  Parliament  at  the  expense  of  the  ratepayers  for  an 
alteration  or  extension  of  their  powers.  See  Cowan  and  Mackenzie  v. 
Law,  8th  March  1872  (10  M.,  578).  In  this  case  the  trustees 
acting  under  the  Edinburgh  and  District  Water-Works  Act  applied 
to  Parliament  for  powers  to  bring  in  an  additional  supply  of  water. 
This  application  was  opposed  by  a  number  of  ratepayers.  The  Bill 
was  passed  by  the  House  of  Commons,  but  was  thrown  out  by  the 
House  of  Lords.  Great  expenses  had  been  incurred  in  promoting 
the  Bill,  and  the  trustees  proposed  to  defray  these  out  of  the  trust 
funds.  Hdd^  Lord  Deas  dissenting,  that  the  above-mentioned  Acts 
did  not  authorise  the  trustees  to  apply  to  Parliament  for  the  addi- 
tional powers  sought,  and  interdict  granted  against  paying  the  costs 
out  of  the  trust  funds ;  and  it  was  held^  Lord  Deas  dissenting,  that 
sec;  35  of  the  Water-Works  Clauses  Act,  1847,  10  &  11  Vict.  c.  17, 
in  requiring  water  trustees  "  to  provide  and  keep  in  the  pipes  to  be 
laid  down  by  them  a  supply  of  pure  and  wholesome  water,  sufficient 
for  the  domestic  use  of  all  the  inhabitants  in  the  town  or  district,'' 
does  not  impose  an  obligation  on  the  trustees  to  provide  additional 
sources  of  supply  if  the  existing  sources  are  insufficient. 

The  leading  authorities,  both  English  and  Scottish,  will  be  found 
collected  and  commented  upon  in  this  case.  See  also  Ewing  v. 
Glasgow  Police  Commissioners,  19th  Jan.  1837  (15  S.,  389;  12  F., 
331);  Myles  t?.  M*Ewan,  13th  Dec.  1855  (18  D.,  205).  Trustees 
are,  however,  entitled  to  the  expenses  of  consulting  counsel,  and  of 
employing  law  agents  for  the  benefit  of  the  estate  under  their  charge, 
as  well  as  the  expenses  of  litigations  undertaken  howx  fide  and  on 
reasonable  grounds,  either  for  the  protection  or  defence  of  the 
trust  property  or  for  the  recovery  thereof.  See  Shepherd  and  Grant, 
24th  Feb.  1855  (17  D.,  516). 

Trustees  are  also  entitled  to  charge  against  the  estate  under  their 
management  the  expenses  of  opposing  any  Bill  attacking  the  exist- 
ence of  the  trust,  or  invading  the  rights,  powers,  or  privileges  of  the 
Trustees.  Campbell,  petitioners,  12th  Jan.  1847  (9  D.,  397).  But 
Commissioners  will  not  be  allowed  the  costs  incurred  by  them  in 
unsuccessfully  opposing  a  Bill  in  Parliament  promoted  by  certain 
inhabitants  of  a  burgh  for  the  purpose  of  extending  the  water  supply 
and  the  area  of  distribution.  See  Water- Works  Commissioners  of 
Perth  t?.  McDonald  and  others,  17th  June  1879  (6  R,  1050).  See 
in  this  case  observations  on  the  application  of  the  Act,  35  &  36  Vict, 
c.  91,  as  to  allowing  public  bodies  to  apply  the  funds  or  rates  under 
their  charge  in  certain  cases  in  promoting  or  opposing  local  or  personal 
Bills  in  Parliament.  It  will  be  borne  in  view  that  the  powers  of 
Commissioners  of  Police  under  such  a  Statute  as  this  will  be  more 
rigidly  construed,  and  more  strictly  limited;  than  the  powers  of 
Magistrates  in  royal  burghs.  See  observations  of  Lord  Cockbum  in 
Ewing  v.  Glasgow  Police  Commissioners,  19th  Jan.  1837  (15  S.,  389 ; 
12  R,  331). 
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(4.)  The  Commissioners  shall  have  power  to  appoint,  at 
such  salaries  as  they  think  fit,  to  be  paid  out  of  the  assess- 
ments leviable  under  this  Act,  in  such  proportions  as  the 
Commissioners  may  determine,  clerks,  treasurers,  collectors, 
surveyors,  inspectors,  and  all  other  persons  whose  appoint- 
ment is  not  herein  otherwise  provided  for,  to  be  employed  in 
the  execution  of  this  Act,  and  to  provide  such  offices  as  may 
be  necessary,  and  to  remove  and  suspend  such  clerks, 
treasurers,  collectors,  surveyors,  inspectors,  and  other  persons 
at  pleasure,  and  to  fix  the  number  and  description  of  officers 
to  be  employed  in  the  execution  of  this  Act,  and  the  wages 
to  be  paid  to  them  respectively,  whether  appointed  by  them- 
selves or  not,  and  to  increase  or  diminish  their  numbers  from 
time  to  time  as  they  shall  see  cause,  and  to  make  orders  and 
regulations  for  their  government. 

This  section,  it  will  be  observed,  applies  to  clerks,  treasurers, 
collectors,  surveyors,  inppectors,  and  all  other  persons  whose  appoint- 
ment is  not  otherwise  provided  for.  The  appointment  of  the  Clerk 
to  the  Commissioners  is  provided  for  in  sees.  61  and  62,  and  of  the 
Clerk  of  the  Police  Court  in  sec.  460 ;  the  Treasurer  and  Collector  is 
provided  for  in  sees.  63  to  66,  the  Surveyors  and  Inspectors  in 
sees.  73  to  77  inclusive.  The  appointment  of  an  officer  need  not  be 
imder  seal.  Smart  t\  West  Ham  Union  (10  Exch.  Rep.,  867;  24 
L.  J.,  Exch.,  201) ;  Reg.  v.  Greene  (17  Q.  B.,  793 ;  21  L.  J.,  M.  C, 
137;  16  Jur.,  663).  But  the  appointment  should  be  made  at  a 
meeting  of  the  Commissioners,  and  minuted,  so  that  proof  of  it 
having  been  made  may  be  available. 

The  power  of  the  Commissioners  to  remove  such  clerks  and  other 
officials  "  at  pleasure  "  will  not  affect  the  rights  of  the  officials  to  the 
reasonable  notice  to  which  they  are  entitled  at  common  law.  See 
Morrison  t?.  Abernethy  School  Board,  3rd  July  1876  (3  li,  945), 
referred  to  under  sec.  77  (3). 

The  orders  and  regulations  for  the  government  of  the  officials  do 
not  require  to  be  confirmed  and  published  as  other  bye-laws  do  (see 
sees.  55  (6),  316,  318).  These  orders  and  reflations,  as  well  as  the 
bye-laws,  come  under  the  provisions  of  sec  32  (3)  of  the  Interpreta- 
tion Act,  1889,  which  enacts:  "Where  an  Act  passed  after  the 
commencement  of  this  Act  confers  a  power  to  make  any  rules, 
regulations,  or  bye-laws,  the  power  shall,  unless  the  contrary  intention 
app>ears,  be  construed  as  including  a  power,  exercisable  in  the  like 
manner  and  subject  to  the  like  conditions,  if  any,  to  rescind,  revoke, 
amend,  or  vary  the  rules,  regulations,  or  bye-laws." 

(5.)  The  Commissioners  shall  also  have  power  from  time  to 
time  to  purchase,  or  take  in  feu  and  build,  or  to  lease  such 
lands  and  premises  as  shall  be  req[uired,  and  to  sell  or  feu  and 
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dispose  of  such  lands  and  premises  as  may  have  become  unfit 
or  otherwise  unnecessary  for  the  purposes  of  this  Act.  The 
titles  to  all  heritable  property  to  be  acquired  in  the  execution 
of  tliis  Act  shall  be  taken  in  favour  of  the  burgh  in  its 
corporate  name,  or  of  the  Commissioners,  as  the  case  may  be, 
and  such  titles  shall  be  sufficient  for  vesting  the  subjects  in 
the  Commissioners  and  their  successors  in  office. 

See  sub-head  (16),  eec.  4,  for  definition  of  lands  and  premises. 

The  title  of  heritable  property  is  to  bo  taken  in  favomr  of  the 
burgh  in  its  corporate  name,  or  of  the  Commissioners.  There  dops 
not  seem  to  be  any  real  distinction  between  the  alternatives.  Burghs 
■which  have  already  a  corporate  name  under  any  charter  or  Local  Act 
are  to  retain  that  name.     In  royal  burghs  the  corporate  name  is 

"The  Royal  Burgh  of "  (see  the  form  of  bond  in  sec.  376), 

and  in  police  burghs  "  The  Commissioners  of  the  Burgh  of ." 

The  corporate  name  will  be  the  Commissioners  of  the  burgh,  and 
the  title  of  the  Commissioners  as  such  in  their  collective  capacity  will 
bo  the  same.  It  would  not  be  expedient  to  make  up  the  title  in  the 
individual  names  of  the  Commissioners. 

In  a  petition,  presented  by  the  Clerk  to  the  Commissioners  of 
Police  of  a  burgh  constituted  under  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  the  Court  granted  authority  to  sell  by 
public  roup  part  of  the  burgh  property  acquired  by  the  Commissioners 
under  sec.  125  of  the  said  Act.  Thom,  Clerk  to  Police  Commis- 
sioners of  Linlithgow,  petitioners,  2nd  Feb.  1887  (14  R,  444). 

In  Graham  v,  PoUce  Commissioners  of  Kirkcaldy,  19th  June  1879 
(6  R.,  1066),  by  royal  charter  confirmation  in  1644  there  was  disponed 
to  the  Magistrates  of  a  burgh  all  its  lands  and  pertinents,  "  nee  nmi 
cum  acria  hurgalihm  et  comwuni  mora  et  lie  mo88  et  muirlands" 
The  Common  Muir,  or,  as  it  afterwards  came  to  be  called,  the  South 
Links,  extended  to  about  eight  acres.  The  Magistrates,  though 
recognising  that  the  inhabitants  had  some  rights  over  the  ground, — 
as  in  a  deed  granted  in  1754  they  reserved  to  the  inhabitants  "  one- 
third  part  of  said  links  in  grass,  as  at  present,  for  drying  linnen  cloths, 
allenarly,  and  free  access  thereto  at  all  times  for  that  end," — 
gradually  feued  off  for  building  puiposes,  prior  to  1804,  all  but  about 
an  acre  of  it.  A  street  was  afterwards  run  through  this  remaining 
acre,  and  the  larger  of  the  portions  into  which  it  was  divided  was 
appropriated  as  a  public  bleaching-green.  The  smaller  portion,  less 
than  a  quarter  of  an  acre  in  extent,  lay,  so  far  as  evidence  extended, 
in  a  very  foul  and  neglected  condition.  Occasionally  circus  and 
other  shows  were  allowed  to  exhibit,  and  quoits  to  be  played  on  it ; 
but  for  a  considerable  time  it  was  used  as  a  public  dung  stance.  It, 
however,  remained  open,  and  there  was  evidence  to  the  effect  that 
the  practice  of  laying  out  clothes  to  dry,  when  any  patches  of  grass 
could  be  found  on  it,  had  not  entirely  died  out  among  the  poorer  class 
of  inhabitants  in  the  neighbourhood.  In  1877,  the  Magistrates,  as 
Police  Commissioners  acting  under  the  General  Police  and  Improve- 
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ineDt  Act  and  the  Lands  Clauses  Act,  acquired  it  from  themselves  as 
Magistrates,  and  were  proceeding  to  erect  town  stables,  etc.,  on  it. 
In  a  suspension  and  interdict,  brought  by  one  of  the  inhabitants,  it 
was  heidy  that  the  ground  was  vested  in  the  Magistrates  for  the 
common  use  and  enjoyment  of  the  inhabitants,  and  that  neither 
previous  encroachments,  nor  its  neglected  condition,  nor  the  fact  that 
it  was  of  little  or  no  real  value  to  the  public,  entitled  the  Magistrates 
to  apply  it  to  any  purpose  inconsistent  with  such  common  use  and 
enjoyment ;  (2)  that  the  Police  and  Improvement  Act,  1862,  and  the 
Lands  Clauses  Act,  1845,  did  not  enable  the  Magistrates  as  Police 
Commissioners  to  acquire  from  themselves  as  Magistrates  property 
vested  in  them  for  behoof  of  the  inhabitants,  so  as  to  deprive  the 
inhabitants  of  the  uses  had  of  the  property  from  time  immemorial." 

(6.)  The  Commissioners  shall  also  have  full  power  and 
authority  to  make  not  only  all  necessary  rules,  orders,  and 
regulations  (which  do  not  require  to  be  confirmed  by  the 
Sheriff),  but  also  all  bye-laws  they  may  deem  proper  (which 
require  to  be  confirmed  by  the  Sheriff),  in  so  far  as  the  powers 
of  this  Act  authorise  the  same ;  and  to  execute  all  the  pro- 
visions of  this  Act,  and  otherwise  to  carry  fully  into  effect  all 
the  objects  and  purposes  by  this  Act  committed  to  their 
charge :  Provided  always,  that  the  rules,  orders,  and  regula- 
tions, and  the  bye-laws  so  to  be  made,  shall  not  be  contrary 
to  the  law  of  Scotland,  or  to  anything  in  this  Act  contained. 

See  sec.  127  as  to  bye-laws  for  cleansing,  and  sec.  268  as  to  bye-laws 
regarding  water,  and  sees.  316  to  324  as  to  general  bye-laws.  See 
Crichton  v.  Grant,  15th  Feb.  1859  (21  D.,  488),  where  it  was  held 
(1)  that  rules  and  regulations  made  by  Magistrates,  in  accordance 
with  the  statutory  powers  contained  in  a  Municipal  and  Police  Act, 
do  not  require  to  bear  that  they  were  so  made ;  (2)  that  smoking  by 
passengers  conveyed  by  omnibuses  formed  a  proper  subject  of  regula- 
tion under  such  an  Act ;  (3)  that  penalties  enacted  against  '*  parties 
transgressing "  the  rules,  "  by  allowing "  the  ndes  to  be  disregarded, 
applied  to  those  in  charge  of  the  omnibuses,  and  not  to  the  parties 
disregarding  the  rule ;  (4)  that  a  party  not  paying  a  fine  for  trans- 
gressing the  rule  might  be  competently  imprisoned,  although  that 
alternative  was  not  provided  for  in  the  Act  or  regulations ;  (5)  that 
the  proceedings  under  such  a  nde  were  civil,  and  not  criminal ;  and 
(6),  altering  judgment  of  Lord  Kinloch,  that  the  Court  of  Session 
had  jurisdiction  to  entertain  a  suspension  of  a  sentence  pronounced 
for  an  alleged  violation  of  the  rule. 

A  bye- law  has  the  same  force  within  its  limits  and  with  respect  to 
the  persons  upon  whom  it  lawfully  operates  as  an  Act  of  Parliament 
has  upon  the  subjects  at  large.  See  Hopkins  v.  Mayor  of  Swansea 
(4  K  &  W.,  640).  Powers  given  to  make  bye-laws,  though  in 
general  terms,  are  limited  to  objects  contemplated  by  the  Statute, 
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and  a  general  power  to  make  bye-laws  for  the  good  management  of 
navigation  was  held  not  to  authorise  a  bye-law  that  the  navigation 
should  not  be  used  on  a  Sunday.  Calder  Navigation  Co.  v.  Pilling 
(14  M.  &  W.,  76;  Glen,  358).  See  further  observations,  sees.  316 
to  324. 

The  power  given  to  the  Commissioners  to  make  "  all  bye-laws  they 
may  deem  proper  "  is  limited  by  the  succeeding  words,  **  in  so  far  as 
the  powers  of  this  Act  authorise  the  same  ; "  and  it  will  not  be  safe 
for  the  Commissioners  to  make  bye-laws  for  any  purpose  not  specially 
authorised. 

The  statement  in  this  sub-section,  that  all  bye-laws  require  to  be 
confirmed  by  the  Sheriff,  is  inconsistent  with  the  provision  in 
sec.  318,  that  bye-laws  for  sanitary  matters  are  to  be  confirmed  by  the 
Board  of  Supervision. 

56.  Actions  by  or  against  Commissioners,  how 

to  be  brought. — Except  as  hereinafter  specially  provided, 
all  actions,  suits,  or  proceedings  to  be  brought  by  or  against 
the  Commissioners,  shall  be  in  their  corporate  name  as  Com- 
missioners of  the  burgh,  and  it  shall  be  lawful  for  the  Clerk 
to  accept  service  on  their  behalf. 

By  the  74th  clause  of  the  1862  Act,  such  actions  were  to  be 
directed  by  or  against  the  Clerk,  but  now  under  this  section  all 
actions  brought  by  or  against  the  Commissioners  must  be  in  their 

corp>orate  name,  i.e,  "The  Commissioners  for  the  burgh  of  " 

As  to  service  on  the  Commissioners,  see  sec.  338. 

57.  Two  or  more  contignons  Bnrghs  may  pro- 
vide a  Hall  and  OfiBces. — It  shall  be  lawful  for  the 
Commissioners  of  two  or  more  contiguous  or  adjacent  burghs, 
for  the  better  accommodation  of  such  burghs  for  the  purposes 
of  this  Act,  and  for  the  general  benefit  of  the  inhabitants  of 
such  burghs,  on  such  terms  as  such  Commissioners  may 
agree,  to  purchase  and  acquire  lands  and  premises,  and  to 
build  thereon  a  hall  and  offices,  with  all  conveniences  thereto, 
and  from  time  to  time  to  repair  the  same,  and  to  employ 
proper  persons  to  take  charge  thereof,  with  power  to  make 
bye-laws  to  regulate  the  use  of  the  same;  and  all  official 
business  transacted  therein  shall  be  as  valid  and  effectual  as 
if  it  was  transacted  within  the  boundaries  of  each  of  such 
burghs  respectively :  Provided  that  the  title  to  the  said  sub- 
jects shall  be  taken  in  the  corporate  names  of  the  Com- 
missioners of  such  burghs ;  and  such  title  shall  be  sufficient 
for  vesting  the  said  subjects  in  the  Commissioners  of  such 
burghs ;  and  should  the  Commissioners  of  such  burghs  resolve 
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at  any  time  to  sell  and  dispose  of  the  said  subjects,  or  any 
part  thereof,  it  shall  be  lawful  for  them  to  do  so,  provided 
that  all  such  burghs,  through  a  majority  of  their  respective 
Commissioners,  agree  to  dispose  of  the  said  subjects,  or  any 
part  thereof,  but  not  otherwise. 

See  sub-head  (9),  see.  4,  for  definition  of  "  Commissioner."  They 
are  only  empowered  by  this  clause  to  acquire  lands  and  premises,  and 
to  build  thereon  a  hall.  It  does  not  appear  whether  a  public  hall  or 
simply  a  court  hall  is  meant ;  probably  the  use  of  the  general  term 
will  cover  both.  There  is  no  provision  laying  down  the  manner  in 
which  the  cost  is  to  be  apportioned  among  the  combining  burghs, 
whether  equally  or  in  proportion  to  valuation.  This  will  be  one  of 
the  subjects  of  agreement  among  them.  See  sub-head  (16),  sec.  4, 
as  to  definition  of  "  lands  and  premises."  It  is  unfortunate  that  the 
joint  Commissioners  are  not  authorised  to  acquire  an  existing  hall,  as 
provided  for  by  sec.  315,  for  a  single  burgh.  There  are  other  differ- 
ences between  the  provisions  of  sec.  57  and  those  of  sec.  315. 
Under  the  latter  the  Commissioners  must  proceed  by  Special  Order ; 
they  may  apply  the  general  improvement  rate,  or  part  thereof,  for 
twenty  years  to  the  payment  of  the  expense ;  and  they  may  borrow 
on  the  security  of  that  rate.  Under  sec.  57  there  is  no  provision  as 
to  the  payment  of  expenses;  and  the  question  may  arise,  in  the 
absence  of  any  provision  authorising  the  application  of  the  general 
improvement  assessment  to  this  purpose,  must  the  expense  bo  met 
out  of  the  burgh  general  assessment  1  or,  are  the  provisions  of  sec. 
315  to  be  read  into  sec.  57 1  Can  it  be  held  that  each  of  the  burghs, 
combining  under  sec  57  to  provide  a  joint  hall,  will  be  in  the  same 
position  as  an  individual  burgh  providing  a  hall  for  itself,  and  will 
be  subject  to  the  provisions  of  sec.  315?  See  observations  as  to 
bye-laws  under  sec.  55  (6)  and  sees.  316  to  324.  The  title  must  be 
taken  in  the  corporate  names  of  all  the  burghs. 

The  sale  of  the  subjects  cannot  be  carried  out  unless  all  the  burghs 
agree,  the  words  "  but  not  otherwise "  excluding  procedure  in  any 
oQier  event. 

58.  Commissioners  may  Contract  for  Execntion 
of  Works. — ^The  Commissioners,  or  any  Committee  of  their 
body  thereunto  specially  empowered,  may  contract  with  any 
person  for  carrying  into  execution  any  of  the  operations 
hereby  authorised,  and  such  contract  shall  be  made  by  the 
Commissioners  in  their  corporate  name,  and  signed  and  sealed 
as  hereinbefore  provided  for. 

The  contract  will  be  signed  by  three  of  the  Commissioners  and 
the  Clerk,  and  sealed  with  the  common  seal  (see  sec.  55  (2)).  See 
also  Thomas  v.  Elgin,  4th  July  1856  (18  D.,  1204),  as  to  the  powers 
of  a  Committee;  and  Thomson  v,  Dimdee  Police  Commissioners, 
8th  December  1887  (15  R.,  164),  referred  to  under  sec.  54. 
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Ab  to  illegality  of  any  Commissioner  holding  an  interest  in  any 
contract,  see  sec.  71. 

50.  Property   Yested    in    Commissioners.  —  The 

moneys  arising  from  the  assessments  hereby  authorised  to  be 
levied,  and  all  other  property  acquired  by  the  Commissioners 
in  pursuance  of  the  powers  hereby  granted,  shall  be,  and  the 
same  are  hereby  vested  in  the  Commissioners  and  their 
successors  for  the  uses  and  purposes  mentioned  in  this  Act, 
and  for  no  other  purpose  whatever. 

See  observations  under  sub-heads  (3)  and  (5),  sec.  55. 

Commissioners  under  a  Local  Police  Act,  which  was  about  to 
expire,  applied  to  Parliament  for  a  new  Bill,  but  were  opposed,  and 
a  meeting  of  householders  having  determined  to  adopt  the  General 
Police  Act,  the  new  Bill  was  abandoned.  Heldy  that  the  Com- 
missioners were  not  entitled  to  defray  the  expenses  of  their 
application  to  Parliament  out  of  the  funds  of  the  old  Commission  in 
their  handa  Myles  v.  M*Ewen,  13th  December  1855  (18  D.,  205 ; 
28  Jur.,  96). 

HeUl^  under  the  Glasgow  Police  Statute,  in  conformity  with  Ewing, 
19th  January  1837,  that  residenters  liable  in  police  assessments  had 
no  sufficient  title  to  complain  of  resolutions  of  the  Commissioners  of 
Police,  authorising  a  certain  appropriation  of  the  funds  alleged  to  be 
illegal,  and  that  parties  who,  besides  being  ratepayers,  were  the 
minority  of  the  Board  of  Commissioners  on  occasion  of  passing  these 
resolutions,  but  whose  character  as  such  was  not  expressly  set 
forth,  were  in  no  better  situation  as  to  title.  Question,  Whether  the 
minority  of  the  Board,  if  their  character  as  such  were  properly  set 
forth,  would  have  had  a  good  title  to  complain  of  the  resolutions  of 
the  majority  in  regard  to  the  matter  in  dispute  ?  Morrison  v.  Glasgow 
Commissioners  of  Police,  13th  June  1837  (15  S.,  1128;  12  F., 
1055);  Aff.  16th  August  1839  (1  Rob.,  868). 

60.  Applications  to  Sheriff  for  Power  under 
Lands  Clauses  Acts. — In  every  case  in  which  the  Com- 
missioners are  empowered  by  this  Act  to  acquire  land  com- 
pulsorily  under  the  Lands  Clauses  Acts,  with  the  authority  of 
the  Sheriff  they  may  present  a  petition  to  the  Sheriff  praying 
that  they,  with  reference  to  such  lands  or  premises,  be 
authorised  to  put  in  force  the  powers  of  the  said  Acts  with 
respect  to  the  purchase  and  taking  of  lands  or  premises  other- 
wise than  by  agreement,  and  along  with  the  petition  the 
Commissioners  shall  lodge  a  plan  showing  the  road  or  roads 
or  the  street  or  streets  to  be  improved,  the  lands  or  premises 
to  be  taken,  and  the  contemplated  improvement,  and  also  a 
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Book  of  Eeference  relative  to  the  said  plan,  specifying  the 
names  of  the  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  of  such  lands  and  premises  proposed 
to  be  taken,  defining  in  each  case  the  particular  lands  or 
premises  to  be  taken ;  and  the  Sheriff  shall,  upon  any  such 
petition  being  presented,  direct  intimation  thereof,  on  fourteen 
days'  notice,  to  be  given  to  the  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  and  occupiers  of  the  respective  lands 
or  premises  to  he  taken  as  aforesaid,  and  otherwise  as  the 
Sheriff  may  direct,  and  of  the  time,  place,  and  subject  of  the 
inquiry  to  be  held  in  reference  thereto ;  and  he  shall,  upon  the 
expiry  of  such  notice,  make  such  inquiry  into  the  several 
matters  stated  in  the  petition  and  relative  plan,  and  shall 
have  power  to  call  for  such  information  from  the  Com- 
missioners and  others,  as  he  may  consider  necessary,  and  to 
do  all  such  matters  and  things  as  may  be  expedient  for  the 
purposes  of  the  inquiry,  and  grant  a  deliverance  in  accordance 
with  the  prayer  of  the  petition,  or  with  such  modifications  or 
alterations  as  may  appear  to  him  to  be  requisite,  or  he  may 
refuse  to  grant  the  prayer  thereof ;  and  if  power  be  granted 
to  put  in  force  the  Lands  Clauses  Acts  aforesaid,  the  Com- 
missioners shall  have  the  same  rights  in  carrying  out  these  Acts 
as  if  powers  to  that  efiect  had  been  herein  specially  enacted  so 
far  as  regards  the  lands  and  premises  specified  in  the  plans 
and  proceedings,  and  in  the  deliverance  of  the  Sheriff  aforesaid. 
It  shall  be  lawful  for  any  owner  or  occupier  whose  pro- 
perty may  be  affected,  or  for  the  Commissioners,  if  dissatisfied 
with  the  decision  of  the  Sheriff,  to  appeal  to  the  Secretary  for 
Scotland,  who  may  order  further  inquiry,  or  take  such  other 
step  or  steps  as  he  may  think  desirable  in  the  circumstances, 
and  he  may  thereafter  issue  an  order  either  in  accordance 
with  the  prayer  of  the  application,  or  with  such  modifications 
or  alterations  as  may  appear  to  him  to  be  requisite,  and  may 
make  such  order  as  he  thinks  fit  in  reference  to  the  cost, 
charges,  and  expenses  incurred  in  relation  to  such  order. 

See  sec  4  (30)  as  to  "  Sheriff."  A  very  cumbrous  method  of  pro- 
cedure is  here  instituted  before  the  Commissioners  can  even  take  the 
initial  step  of  acquiring  lands  or  premises,  under  the  provisions  of 
the  Lands  Clauses  Acts.  Protection  enough  was  surely  afforded  by 
the  Lands  Clauses  Act  without  this  additional  precaution,  but 
nevertheless  the  machinery  provided  by  this  section  must  be  gone 


Digitized  by  V3OOQ IC 


io6  BURGH  POLICE  (SCOTLAND)  ACT,  i8g2, 

through  in  the  first  instance.  Not  only  so,  but  if  an  owner  or 
occupier  is  dissatisfied  with  the  Sheriff's  decision,  he  may  appeal, 
not  to  a  Court  in  Scotland,  but  to  the  Secretary  for  Scotland,  who 
may  take  what  course  he  thinks  proper  in  the  circumstances. 

By  sec.  108  the  Commissioners  may  acquire  land  compulsorily 
under  the  Lands  Clauses  Act  for  a  manure  depdt,  etc.,  with  the 
authority  of  the  Board  of  Supervision. 


Minutes  and  Accounts,  Appointment  of  Clerk, 
Tkeasuker,  and  Auditor. 

61.  Clerk  to  be  appointed. — The  Commissioners  shall 
appoint  a  Clerk  for  keeping  the  records  of  the  proceedings  of 
the  Commissioners  and  their  Committees,  and  for  performing 
the  other  duties  required  of  him  by  this  Act ;  which  records 
shall  contain  accurate  minutes  of  the  proceedings  and  orders 
of  the  Commissioners  and  their  Committees,  and  they,  being 
signed  by  the  preses  of  each  respective  meeting,  or  any  copy 
or  extract  therefrom  authenticated  by  the  signature  of  the 
Clerk,  shall  be  received  as  evidence  in  all  Courts  whatsoever, 
in  any  case  or  matter  concerning  this  Act 

The  Clerk  to  be  appointed  by  the  Commissioners  has  no  right  to 
his  office  ad  vitam  aut  culpam^  but  the  Commissioners  are  entitled  to 
define  the  time  during  which  he  shall  hold  office.  See  Hamilton 
V.  Dunoon  Police  Commissioners,  13th  June  1871  (9  M.,  826 ; 
8  S.  L.  R.,  561).  In  that  case  the  Lord  President  said  :  "The  Lord 
Ordinary  *  finds  that,  at  the  meeting  of  the  Police  Commissioners  for 
the  burgh  of  Dunoon  held  on  the  26th  Oct  1868,  the  pursuer  was 
elected  Clerk  to  the  Commissionei-s  for  a  year  from  that  date,  at  a 
salary  of  £40 :  finds  that  on  the  expiry  of  that  year,  the  appointment 
to  the  pursuer  was  not  renewed  for  any  specific  period,  but  that  he 
was  continued  as  Clerk,  under  an  interim  arrangement,  until  that 
arrangement  was  put  an  end  to,  in  terms  of  a  resolution  passed 
at  a  meeting  held  on  the  17th  January  1870.'  His  Lordship 
goes  on  to  find  that  the  Commissioners  had  reasonable  cause  for 
resolving  not  to  continue  the  pursuer  in  the  office  of  Clerk.  I 
do  not  consider  it  necessary  to  go  into  that  From  October  1869, 
there  was  a  complete  dispute  as  to  the  nature  of  the  office.  The 
pursuer  insisted  that  he  held  the  appointment  for  life,  while  the 
Commissioners  continued  him  in  office  under  an  interim  appointment 
The  question  really  is.  Can  the  pursuer  defend  his  possession  of  the 
office,  on  the  ground  that  he  was  appointed  for  life  ?  Are  the  Com- 
missioners justified  in  maintaining  that  he  was  appointed  for  one  year! 
The  first  point  is  the  construction  of  the  General  Police  and  Improve- 
ment Act.  The  pursuer  says  that,  under  sec.  67,  it  is  imlawful  for 
the  Commissioners  to  appoint  a  Clerk  on  any  other  tenure  than  for 
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life.  The  words  of  sec.  67,  when  read  without  reference  to  other 
sections,  give  no  countenance  to  any  such  notion.  It  enacts  that  '  the 
Commissioners  shall  appoint  a  Clerk  for  keeping  the  records  of  the 
proceedings  of  the  Commissioners,  which  records  shall  contain  accurate 
minutes  of  the  proceedings  and  orders  of  the  Commissioners  and 
their  Committees,  and  being  signed  by  the  preses  of  each  respective 
meeting,  or  any  copy  or  extract  therefrom,  authenticated  by  the 
signature  of  the  Clerk,  shall  be  received  as  evidence  in  all  Courts 
whatsoever,  in  any  case  or  matter  concerning  this  Act.'  No  doubt 
the  Clerk  to  a  body  of  Commissioners,  whose  proper  and  chief  duty 
is  to  record  their  proceedings,  is  in  a  certain  sense  a  public  officer. 
But  there  is  no  rule  in  common  law  that  the  officer  is  necessarily 
ad  vitam  aut  etdpam;  on  the  contrary,  the  tenure  depends  on  the 
circumstances  of  the  appointment.  But  the  pursuer  says  that 
sec.  67,  when  contrasted  with  other  sections  which  deal  with  the 
tenure  on  which  certain  other  offices  are  to  be  held,  clearly  shows 
that  the  Clerk  can  only  be  appointed  ad  vitam  aut  culjpam.  The 
436th  section  is  referred  to  as  in  instance, — the  Commissioners  shall 
appoint  a  proper  person  to  be  Clerk  of  the  Police  Court,  who  shall 
hold  office  only  during  their  pleasure,  and  such  person  may  be  the 
same  person  who  is  Clerk  to  the  Commissioners,  etc.  Here  the 
provisions  of  the  Statute  are  imperative.  The  Commissioners  cannot 
make  an  appointment  of  Clerk  to  the  Police  Court  for  life,  nor  for  a 
definite  period.  But  does  it  follow  that  because  the  Statute  is  silent 
in  regard  to  the  office  of  Clerk  to  the  Commissioners  that  it  must 
necessarily  be  a  life  office?  We  cannot,  from  these  other  clauses, 
construe  sec.  67  as,  from  its  silence,  enacting  that  the  Clerk  must 
necessarily  be  appointed  for  life.  The  very  nature  of  the  appoint- 
ment, and  the  duties  which  the  Clerk  has  to  discharge,  would  make 
it  improbable  that  the  Legislature  would  tie  down  the  Commissioners 
to  a  life  appointment.  It  is  highly  expedient  that  the  appointment 
shoidd  be  for  a  time,  in  order  to  give  the  Commissioners  an 
opportunity  of  revising  the  duties,  salary,  and  conditions  of  the  office. 
It  appears  to  me  that  this  is  precisely  the  sort  of  discretion  intended 
to  be  given  by  sec.  67.  I  have  no  doubt^  on  the  first  point,  that  it 
is  perfectly  lawful  to  appoint  a  Clerk  for  a  definite  term.  The  next 
question  is,  Did  the  Commissioners  make  the  appointment  for  a 
year  t  ...  I  am  satisfied,  in  point  of  fact,  that  what  passed  at  the 
meeting  was  that  Mr.  Hamilton  was  appointed  Clerk  for  a  year." 
Lord  Deas  said  :  "  The  first  question  here  which  is  certainly  of 
general  importance  is.  Whether  a  Clerk  to  a  body  of  Commissioners 
under  the  General  Police  and  Improvement  Act  can  be  appointed 
otherwise  than  for  life  ?  I  am  of  opinion,  with  your  Lordship,  that 
there  is  no  incompetency.  The  second  question  is.  Whether  the 
pursuer  was  appointed  for  life?  The  minute  of  appointment  is 
ambiguous.  It  was  mainly  to  clear  up  this  ambiguity  that  a  proof 
was  allowed.  The  proof  has  branched  out  into  all  sorts  of  irrelevant 
matter ;  but,  so  far  as  it  applies  to  the  res  gestm,  it  shows  that  it  was 
not  intended  by  the  words  of  the  minute  that  the  appointment  was 
to  be  for  life.     The  only  other  question  that  remains  ia,  Whether 
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there  was  reasonable  cause  for  the  pursuer's  removal.  I  agree  with 
the  Lord  Ordinary,  that  even  if  he  had  been  appointed  during  the 
pleasure  of  the  Commissioners,  he  could  not  be  capriciously  removed 
without  due  notice.  But  he  was  not  taken  unawares.  Aji  appoint- 
ment for  a  year  is  itself  notice  of  its  termination.  When  the  year 
was  about  to  tcnuinate,  the  Commissioners  did  not  at  once  hold  him 
to  be  out  of  office,  but  elected  him  aJ.  interim.  Their  conduct  was 
so  reasonable  and  deliberate  that  I  do  not  know  that  it  is  necessary 
to  find  that  there  was  any  cause  of  complaint  against  Mr.  Hamilton. 
But  it  is  quite  evident  that  there  were  disputes  of  a  serious  character 
between  Mr.  Hamilton  and  the  Conimiesioners."  Lords  Ardmillan 
and  Kinloch  concurred.  And  in  Wright  v,  the  Lockerbie  Police 
Commissioners,  1st  July  1876— not  reported — Lord  Rutherfurd- 
Clark  held  that  it  was  ultra  vires  of  the  Commissioners  to  appoint  a 
Clerk  ad  vitani  aut  ctUpam.  As  the  case  is  not  reported,  a  copy  of 
the  Lord  Ordinary's  (Lord  Rutherfurd  -  Clark)  judgment  will  be 
found  in  the  Appendix.  Right  of  Town-Clerk  to  accommodation  in 
Town  Hall — see  Downie  v.  Magistrates  of  Annan,  7th  Jan.  1879 
(6  R.,  457). 

62.  Clerk  not  to  be  concerned  as  Agent,  etc.,  in 
any  Prosecntion  nnder  this  Act. — No  such  Clerk,  or 

the  partner  of  any  such  Clerk,  or  any  person  in  the  employ 
of  such  Clerk  or  of  his  partner,  shall  act  as  agent  or  solicitor 
in  the  trial  of  any  offence  in  the  Police  Court;  and  in  the 
event  of  a  contravention  of  this  provision  such  Clerk  shall  be 
thenceforth  disqualified  from  holding  any  office  whatever 
under  this  Act,  and  also  from  acting  as  a  Commissioner  under 
this  Act 

Neither  the  Clerk  nor  any  of  his  partners,  or  any  person  in  his  or 
their  emplo^nnent,  can  act  as  agent  or  solicitor  in  the  trial  of  any 
offence  in  the  Police  Court.  Does  this  apply  either  to  acting  as 
prosecuting  agent  or  defending  agent  1  The  Clerk  of  the  Police 
Court  clearly  cannot  act  in  either  capacity.  But  suppose  the  Clerk 
to  the  Commissioners  is  not  the  Clerk  of  the  Police  Court,  can  the 
former  either  act  as  agent  in  the  trial  of  any  offence,  or  be  appointed 
Procurator-Fiscal  for  the  trial  of  offences  1  It  is  quite  clear  that  he 
cannot  act  as  agent  for  any  person  charged  with  an  offence.  Can  he 
then  act  as  agent  for  the  Commissioners  or  Magistrates,  and  be 
appointed  Procurator-Fiscal  f  If  the  Commissioners  be  parties  to  a 
case  in  the  Police  Court,  he  cannot  act  as  their  agent.  Can  he  be 
appointed  Procurator-Fiscal  1  Mr.  Mackintosh  (now  Lord  Kyllachy), 
upon  the  construction  of  the  Act  of  1862,  gave  the  following  opinion 
in  answer  to  these  queries  : — 


"  Q.  Is  it  competent  for  the  same  person  to  hold  the  offices  of 
Clerk  to  the  Commissioners  and  Procurator-Fiscal  of  the  Burgh  ? 
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"-4.  I  am  of  opinion  in  the  affirmative.  The  Procurator- 
Fiscal  is  not,  I  think,  an  *  agent  *  or  *  solicitor  in  the  trial  of 
offences  under  the  Act,'  in  the  sense  of  the  68th  section,  and 
apart  from  that  section  I  do  not  find  in  the  Act  any  prohibition 
against  the  Clerk  of  the  Police  Commissioners  being  appointed 
Procurator-Fiscal  by  the  Magistrates.  Neither  does  it  appear  to 
me  that  there  is  any  reason  of  public  policy  against  such  an 
appointment  The  Clerk  to  the  Police  Court  is  a  diiferent 
official  from  the  Clerk  to  the  Commissioners  (sec  436),  and 
-although  the  two  offices  may  be  combined,  I  understand  that 
the  memorialist  is  not  Clerk  in  the  Police  Court 

IL 

^'  Q,  Does  the  fact  that  the  memorialist  holds  also  the  office  of 
Collector  militate  against  the  other  two  offices  being  held  by  him  ? 

"  A.  I  think  not  The  fines,  I  rather  think,  are  payable  to 
the  Clerk  of  the  Police  Court  and  not  to  the  memorialist.  But 
in  any  case  I  do  not  see  that  there  can  be  any  conflict  among 
the  duties  of  Clerk  to  the  Commissioners,  Collector,  and 
Procurator-FiscaL 

III. 

"  Q.  In  the  event  of  the  memorialist  accepting  the  appointment  of 
Procurator-Fiscal  offered  to  him,  what  risks  does  he  run  % 

"  A,  If  the  above  opinion  is  erroneous,  the  memorialist  runs 
the  risk  of  the  penalties  mentioned  in  the  68th  section.  The 
only  other  risk  is  to  the  validity  of  the  sentences  of  the  Police 
Court. 

The  Opinion  of 

W,  Mackintosh." 

63.  TreasuFer  and  Collector  to  be  appointed. — 

The  Commissioners  shall  in  like  manner  elect  and  appoint  a 
Treasurer  and  a  Collector  to  act  during  their  pleasure ;  and  such 
Collector  and  Treasurer,  before  they  shall  be  permitted  to  take 
upon  them  the  execution  of  their  office,  shall  respectively 
grant  bond,  with  sufficient  sureties,  to  the  Commissioners,  for 
their  intromissions,  and  for  the  just  and  faithful  execution 
of  their  office,  to  such  an  amount  as  the  Commissioners  shall 
think  reasonable  ;  and  any  Collector  or  Treasurer  who  may  be 
convicted  of  wilfully  secreting  or  not  accounting  to  the  Com- 
missioners for  any  sum  of  money  received  by  him  as  Collector 
or  Treasurer,  shall  forfeit  triple  the  amount  thererof  to  the 
Commissioners,  besides  being  liable  to  be  punished  according 
to  the  law,  and  to  be  deprived  of  the  office. 

The  Commissioners  may  appoint  the  same  person  Treasurer  and 
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Collector  (see  sec.  66).  As  these  appointments  are  important,  they 
should  be  made  at  a  meeting  of  the  Commissioners.  These  officers 
are  to  hold  their  appointments  during  the  pleasure  of  the  Commis- 
sioners. This  will  preclude  the  Commissioners  appointing  them  for 
a  definite  period,  but  will  not  affect  their  common  law  right  to 
reasonable  notice  before  dismissal.  See  Morrison  v,  Abernethy 
School  Board,  referred  to  under  sees.  73  and  77  (3). 

Treasurer  and  Collector  to  he  appointed, — ^A  Collector  of  taxes 
appointed  by  Magistrates  of  a  royal  burgh,  by  minute  entered  in  the 
Council  books,  requires  no  separate  commission  on  stamped  paper. 
Hunter  v.  Hill,  11th  July  1833  (11  S.,  989).  It  has  been  held,  upon 
a  construction  of  sees.  51-58  of  the  General  Police  Act,  1850,  that 
the  Treasurer,  and  not  the  Clerk,  of  the  Police  Commissioners  in  a 
burgh  is  the  proper  officer  in  whose  hands  to  arrest  funds  due  and 
owing  by  them  to  a  common  debtor.  Macdonald  v,  Reid,  etc.,  2nd 
December  1881  (9  R.,  211). 

The  Clerk  to  the  Commissioners  nor  his  partner,  nor  any  person 
in  the  service  or  employ  of  such  Clerk  or  of  his  partner,  can  be 
appointed  Treasurer.  The  disqualification  is  not  expressed  so  as  to 
cover  the  collectorship,  and  Mr.  Mackintosh  (now  Lord  Kyllachy) 
gave  the  opinion  that  the  disqualification  does  not  apply. 

The  Commis-sioners  cannot  be  too  careful  as  to  the  terms  of  the 
bond  of  indemnity,  and  seeing  that  the  conditions  thereof  are  duly 
complied  with.  In  the  case  of  the  Property  Investment  Com- 
pany of  Scotland,  Limited,  and  Liquidators  v.  National  Guarantee 
and  Suretyship  Association,  Limited,  the  Lord  Ordinary  (Lord 
Stormonth  Darling)  found  that  the  pursuers'  company  failed  duly 
to  observe  and  put  in  practice  the  precautions  and  checks  stipulated 
for  by  the  defenders  for  securing  accuracy  of  account  on  the  part  of 
the  employed,  and  therefore  assoilzied  the  Guarantee  Company. 
His  judgment  is  instructive  and  important,  and  is  as  follows : — 

*'  By  two  guarantees,  dated  respectively  in  1874  and  1876,  and  each 
for  £1000,  the  defenders'  company  agreed  to  indemnify  the  pursuers' 
company,  within  the  limit  of  the  stipulated  amount,  against  all  loss 
which  the  latter  might  sustain  by  any  act  of  default  or  dishonesty  on 
the  part  of  Peter  Couper  in  the  capacity  of  their  manager.  Couper 
absconded  about  the  end  of  July  1890,  and  the  company  immediately 
thereafter  went  into  liquidation.  It  was  thereupon  discovered  by 
Mr.  Millar,  the  liquidator,  that  Couper  had  committed  very  large 
defalcations,  extending  over  a  series  of  years,  and  on  14th  August 
1890  he  intimated  a  claim  against  the  defenders  to  the  full  amount 
in  each  policy.  The  defenders  refused  to  admit  liability,  and  the 
present  action  was  raised. 

"  The  first  answer  made  by  the  defenders  is  founded  on  the  9th 
condition  endorsed  on  the  poUcies,  to  the  efiect  that  *  the  right  to 
make  a  claim  under  the  within  agreement  in  respect  of  any  loss, 
shall  cease  at  the  expimtion  of  six  calendar  months  after  the  act  or 
default  occasioning  such  loss  shall  have  happened."  The  claim 
having  been  made  on  14th  August,  the  defenders  say  that  they  are 
not  responsible  for  any  act  or  default  of  Couper's  prior  to  14ih 
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February  1890.  This,  they  say,  excludes  all  the  heads  of  the  pur- 
suers' claim,  except  the  last  head,  No.  9.  The  pursuers,  on  the  other 
hand,  contend  that  a  sum  of  £1065  under  head  3,  and  a  sum  of  £714, 
being  the  corrected  amount  of  head  7,  as  well  as  the  amount  of  head 
9,  are  to  be  regarded  as  sums  for  which  Couper's  failure  to  account 
occurred  as  late  as  30th  July  1890.  There  was  a  good  deal  of  dis- 
cussion as  to  what  was  the  true  date  of  an  embezzlement,  whether 
the  date  when  the  money  is  appropriated,  or  the  date  when  the  books 
for  the  year  are  balanced,  and  the  money  ought  to  be  accounted  for. 
I  do  not  think  it  necessary  to  go  into  that  question,  for  the  defenders 
admit  that  head  9  includes  a  sum  of  more  than  £2000 — the  full 
amount  concluded  for — which  came  into  Couper's  hands  within  the 
six  months.  No  doubt,  they  explain  that  of  that  sum  £1628  repre- 
sented rents  of  heritable  properties,  of  which  the  company  had  taken 
possession ;  and  they  contend  that  these  rents  came  into  his  hands, 
not  as  manager,  in  which  capacity  they  guaranteed  his  fidelity,  but 
as  a  member  of  the  firm  of  Coupet  &  Cook,  who  acted  as  factors  for 
the  properties.  It  seems  to  me  that  the  proof  does  not  sustain  that 
contention.  There  is  nothing  to  show  that  Couper  &  Cook  were 
ever  appointed  factors,  or  recognised  as  factors,  by  the  directors. 
On  the  contrary,  an  excerpt  from  their  minutes — No.  598  of  process 
— shows  that  they  regarded  the  factoring  of  properties  as  part  of 
Couper's  individual  duties  as  manager.  The  collection  of  rents  may 
take  more  trouble  than  the  collection  of  interest  on  loans,  but 
the  one  is  the  substitute  for  the  other  as  regards  the  income  of  the 
company,  and  in  the  absence  of  any  agreement  to  relieve  Couper  of 
that  duty,  I  cannot  assume  that  it  was  laid  upon  his  firm.  Indeed, 
the  only  piece  of  evidence  to  which  the  defenders  can  point  is  the 
fact  that  the  rents  were  entered  in  the  books  of  the  firm.  But  that 
seems  to  have  been  a  practice  adopted  by  the  clerks  in  the  office  for 
their  own  convenience,  and  even  if  Couper  knew  and  approved  of  it, 
as  probably  he  did,  I  cannot  hold  it  as  a  recognition  by  the  company 
of  the  firm  as  their  factors. 

"  So  far,  therefore,  my  opinion  is  in  favour  of  the  pursuers.  But 
the  second  answer  made  by  the  defenders  is  of  a  much  more  formid- 
able kind.  Each  of  the  guarantees  contains  a  reference  to  certain 
proposals,  signed  by  the  employer  and  the  employed,  *  setting  forth 
the  circumstances  and  conditions  of  the  said  employment,  and  the 
checks  to  be  used  by  the  employer  to  secure  accuracy  of  accounts, 
which  proposals  are  hereby  declared  to  be  the  basis  of  the  contract' 
And  there  is  a  further  stipulation,  *  that  the  aforesaid  guarantee  and 
indemnity  shall  continue  operative  and  in  force  only  so  long  as  the 
precautions  and  checks  for  securing  accuracy  of  account,  and  for 
limiting  the  amount  of  moneys  and  property  entrusted  to  or  left  in 
the  hands  of  the  employed  at  any  one  time,  shall  be  duly  observ^ed 
and  put  in  practice  on  the  part  of  the  employer,  in  accordance  with 
the  said  proposal  and  declaration.'  In  the  proposals  signed  by 
Couper  and  the  chairman  of  the  company  there  is  a  question,  '  State 
the  largest  sum  at  any  time  likely  to  be  held  in  hand,  and  for  how 
long  a  time?'    To  Uiis  the  answer  in  1874  is,  *  Banked  every  day,' 
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and  in  1876,  *  £10,000  may  be  in  his  hands  during  a  day,  but  not 
overnight.*  Again,  there  is  the  question,  *How  often  will  the 
employer  balance  the  applicant's  accounts,  and  what  checks  will  he 
use  to  secure  accuracy?'  To  this  the  answer  in  1874  is,  'Books 
audited  once  a  month,'  and  in  1876,  'Company's  books  are  audited 
by  a  professional  auditor  once  a  month.' 

"  Between  these  two  questions  I  think  there  is  a  distinction.  The 
first  merely  asks  for  a  statement  of  probable  practice,  the  second 
demands  a  positive  answer  as  to  the  frequency  of  balancing  accounts, 
and  the  checks  to  be  used  to  secure  accuracy.  If,  therefore,  the 
case  depended  on  Couper's  practice  as  to  banking  money,  I  should 
be  in  favour  of  the  pursuers.  It  is  certain  that  money  was  not 
banked  every  day,  and  it  is  very  likely  that  this  occurred  when  there 
was  money  in  Couper's  hands  which  ought  to  have  been  banked. 
But  I  do  not  think  it  is  proved  either  that  this  was  the  case,  or  that 
he  ever  retained  £10,000  overnight.  Moreover,  I  think  that  the 
element  of  probability  introduced  into  the  question  allowed  a  con- 
siderable latitude  as  to  practice. 

"  It  is  otherwise  with  the  representation  as  to  audit.  That  seems 
to  me  to  be  a  positive  undertaking,  applicable  to  the  future  as  well 
as  to  the  present,  that  there  should  be  a  monthly  audit  of  Couper's 
accounts.  If  so,  undoubtedly  the  undertaking  was  not  fulfilled. 
Down  to  1884  there  was  a  monthly  audit  of  a  sort,  but  after  that 
period  the  books  of  the  company  were  allowed  to  get  into  such 
arrear  that  the  audit  could  only  be  made  once  in  three  or  four 
months,  and  for  the  last  seven  months  of  the  company's  existence 
there  was  practically  no  audit  at  all  until  the  final  audit  at  the  close 
of  the  financial  year. 

"  A  good  deal  was  said,  both  in  evidence  and  in  argument,  as  to  the 
inefficiency  of  a  monthly  audit  as  any  real  check  on  the  intromissions 
of  a  person  in  the  position  of  Couper ;  and  Mr.  Chiene,  the  manager 
of  the  defenders'  company,  quite  candidly  and  properly  admitted 
that  monthly  audits  are  not  common  among  companies,  and  that  the 
question  of  a  short  audit,  whether  monthly  or  quarterly,  very  seldom 
comes  up  as  an  element  in  inducing  the  defenders  to  imdertake  a  risk. 
I  do  not  believe  that  a  monthly  audit,  of  the  kind  which  was  here 
practised  at  longer  intervals,  would  have  resulted  in  detecting  any 
but  a  very  small  proportion  of  Couper's  defalcations.  Most  of  these 
consisted  in  falsifying  the  books  by  non-entry  or  erasure,  so  as  to 
conceal  moneys  which  had  come  into  his  hands ;  only  a  few  con- 
sisted in  making  entries  of  fictitious  payments.  A  short  audit, 
if  effective,  might  possibly  have  detected  the  latter,  because  it 
would  have  disclosed  the  want  of  vouchers.  But  it  could  hardly 
have  detected  the  former  without  a  much  fuller  and  more 
laborious  examination  of  tbe  whole  books  of  the  company  than  is 
said  to  be  usual,  or  indeed  possible,  except  at  the  final  audit  for  the 
year. 

''  But  where  two  parties  stipulate  that  a  thing  shall  be  done,  and 
that  unless  it  is  done  the  obligation  of  the  one  to  the  other  shall 
come  to  an  end,  I  do  not  think  I  am  at  liberty  to  speculate  whether 
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the  doing  of  it  would  have  served  its  purpose.     It  is  enough,  in  my 
opinion,  that  the  thing  was  not  done. 

"  The  same  considerations  apply  to  the  new  statement  and  plea 
which  the  defenders  were  allowed  to  add  to  the  record  in  the  course 
of  the  proof.  They  are  founded  on  the  seventh  condition  endorsed 
on  the  agreements,  to  the  effect  that  if  any  change  is  made  in  the 
remuneration  of  the  employed,  without  being  intimated  in  writing  to 
the  association,  the  liability  of  the  latter  shall  cease  and  determine 
from  the  date  of  such  change.  Now,  it  is  proved  that  long  prior 
to  the  defalcations  for  which  alone  the  defenders  could  be  made  liable, 
Couper's  salary  was  reduced  from  £400  a  year — at  which  it  stood  in 
1876 — to  £200  a  year,  without  intimation  to  the  defenders.  If  the 
non-fulfilment  of  tlie  obligation  to  have  a  montlily  audit  had  not 
been,  in  my  view,  sufficient  for  the  decision  of  the  case,  I  should 
have  held  that  this  reduction  of  salary  put  an  end  to  the  defenders' 
liability  under  the  second  policy.  I  should  not  have  held  that  it 
affected  their  liability  under  the  first,  because  £200  was  the  salary 
stated  in  the  proposal  of  1874,  and  although  the  words  of  the  con- 
dition are  wide  enough  to  cover  a  change  by  way  of  increase  as  well 
as  decrease,  I  think  the  defenders  would  have  been  barred  from  urging 
that  plea  by  the  fact  that  they  continued  to  accept  premiums  under 
the  policy  of  1874,  in  the  full  knowledge  that  there  had  been  a  rise 
of  salary  in  1875  not  intimated  at  the  time.  But  I  do  not  think 
that  this  barred  them  from  afterwards  founding  on  an  unintimated 
decrease,  for  the  meaning  of  the  condition  plainly  is  that  a  decrease 
of  remuneration  may  have  the  effect  of  tempting  the  employed  to 
commit  acts  of  dishonesty.  It  is  true  that  the  kind  of  case  to  which 
this  consideration  most  strongly  applies  is,  where  the  employed  has 
nothing  else  to  live  on  except  the  emoluments  of  his  employment, 
and  probably  it  had  very  little  weight  in  the  minds  of  the  defenders 
in  a  case  like  the  present  But  here  again  I  think  I  am  bound  to 
give  effect  to  the  plain  terms  of  the  agreement,  however  hard  I  may 
think  its  operation  in  the  particular  case.  The  truth  is,  that  persons 
entering  into  guarantees  of  this  kind  ought  to  look  a  great  deal  more 
closely  at  the  words  of  the  contract  before  they  agree  to  conditions 
80  stringent  It  was  lurged  that  the  receipt  by  the  defenders — as 
possible  investors — of  the  annual  reports  and  balance-sheets  of  the 
pursuers'  company  fixed  them  with  knowledge  of  the  decrease  in  the 
manager's  salary,  but  I  cannot  hold  a  proceeding  of  that  kind,  alio 
intuvtUy  as  equivalent  to  the  intimation  in  writing  required  by  the 
agreement ;  and  it  is  to  be  observed  that  Mr.  Chiene,  the  manager  of 
the  defenders'  company,  denies  that  he  ever  looked  at  the  balance- 
sheets,  or  knew  of  the  decrease  in  salary  until  the  present  question 
arose.  There  is,  however,  no  reason  why  this  point  should  not  have 
been  raised  in  proper  time,  for  the  defenders  were  in  possession  of 
the  means  of  information  before  the  defences  were  lodged,  and 
therefore  there  must  be  some  modification  of  the  expenses  to  which 
they  are  entitled.  I  think  it  is  due  to  the  directors  of  the  Property 
Investment  Company  to  say  that,  in  my  opinion,  there  is  not  the 
slightest  ground  for  the  suggestion  that  they  had  any  knowledge  or 
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suspicion  of  Coupers  dishonesty  before  the  company  went  into 
liquidation. 

"  They  have  been  among  the  chief  sufferers  by  his  frauds,  for  they 
were  individually  very  large  shareholders ;  but  misplaced  confidence, 
however  serious  may  be  its  results,  is  a  thing  of  which  no  man  need 
be  ashamed." 

In  Haworth  &  Co.  r.  Sickness  and  Accident  Assurance  Association, 
26th  February  1891  (18  R,  563),  an  assurance  association  entered 
into  a  contract  with  a  merchant  and  traveller  employed  by  him, 
by  which  the  association  agreed,  on  payment  of  a  premium,  to 
guarantee  the  employer  to  a  certain  amount  against  loss  by 
embezzlement  on  the  part  of  the  traveller.  The  contract  set  forth 
that  the  employer  had  delivered  to  the  association  a  proposal  contain- 
ing certain  statements,  and  a  declaration  setting  fortli,  voter  aHOy 
"  the  checks  to  be  kept  upon  "  the  traveller's  "  accounts,  and  has  con- 
sented that  such  proposal  and  declaration,  and  each  of  the  statements 
therein  referred  to  or  contained,  shall  form  the  basis  of  the  contract ; 
and  this  agreement  is  granted  on  the  condition  that  the  business  of 
the  employer  shall  be  conducted  in  every  particular  in  accordance 
with  the  said  proposal,  statement,  and  declaration,  except  with  the 
consent  of  the  association  in  writing."  The  proposal  referred  to  con- 
tained the  following  questions  to  and  answers  by  the  employer : — 
"  a  How  often  will  the  employer  balance  and  settle  the  applicant's 
accounts  1 — A,  Monthly.  Q,  Specify  the  checks  which  the  employer 
will  use  to  secure  accuracy  in  the  applicant's  accounts  ? — A,  State- 
ments sent  to  customers  by  employer.  Q.  In  particular,  will  the 
employer  send  accounts  direct  to  customers,  and  if  so,  how  often  1 — 
A.  Every  three  months." 

In  an  action  by  the  employer  against  the  association  for  payment 
of  the  amount  of  a  sura  embezzled  by  the  traveller,  it  was  proved  in 
defence  that  no  monthly  settlements  had  been  made  between  the 
employer  and  the  traveller,  and  that  the  practice  had  been  that,  at 
the  end  of  three  months  from  the  date  of  an  order,  the  employer 
sent  the  account,  not  to  the  customer  direct,  but  to  the  traveller 
himself  for  collection.  Heldy  that  the  employer  had  failed  to  comply 
with  the  conditions  of  the  contract,  and  that  the  defenders  were  not 
liable. 

The  septennial  limitation  of  cautionary  obligations  must  also  be 
kept  in  view.  See  Act  1695,  c.  5,  and  Scott  v,  Yuill  (5  W.  &  S., 
436) ;  Tait  v.  Wilson  (1  Robson's  App.,  137);  Stocks  v.  M*Lagan, 
11th  July  1890  (17  R.,  1122). 

64.  Collector  to  lodge  all  Moneys  receiYed  by 

him  in  Bank* — The  Collector  or  Treasurer  shall  be  obliged 
to  lodge  all  money  received  by  him  in  a  chartered  or  other 
bank,  or  in  one  of  the  branches  of  sucK  bank  in  the  bnrghi 
to  be  fixed  by  the  Commissioners,  upon  an  account  to  be 
opened  in  the  name  of  the  Commissioners,  in  their  corporate 
name,  and  to  be  operated  upon  by  two  of  the  Commissioners 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1^93.  115 

specially  authorised  to  that  effect,  and  the  Treasurer ;  and  no 
drafts  on  the  said  account  shall  be  made  for  any  private  pur- 
pose on  any  pretence  whatever,  nor  for  any  other  purpose 
than  the  payments  which  shall  from  time  to  time  be  authorised 
by  the  Commissioners  or  their  Committees  for  the  purposes  of 
this  Act,  as  the  same  shall  be  certified  by  the  Clerk,  who  shall 
countersign  all  cheques. 

This  section  should  be  rigidly  enforced  for  the  protection  of  the 
Commissioners,  and  a  rule  should  be  laid  down  that  neither  the 
Collector  nor  the  Treasurer  shall  have  in  hand  at  any  given  time 
beyond  a  certain  amount  Care  should  be  taken  that  the  payments 
are  certified  in  the  manner  prescribed  by  the  Act  In  cases  where 
the  Treasurer  or  Collector  is  the  bank  agent  (a  doubtful  arrangement), 
special  care  is  necessary. 

65.  On  Insolvency  of  Treasurers  or  CoUectorsy 

Deficiency  may  be  Assessed. — In  case  any  Treasurer  or 
Collector  shall  become  insolvent,  and  the  sums  chargeable 
against  him  shall  not  have  been  paid  by  his  cautioners  or 
sureties,  the  amount  deficient  shall  be  chargeable  against  the 
next  or  any  subsequent  annual  assessments. 

This  section  does  not  say  that  the  Commissioners  are  to  sue  the 
cautioners  for  payment  of  the  official  deficiencies,  but  the  Commis- 
sioners will  be  required  to  use  due  diligence  in  this  matter,  and  as 
any  deficiency  should  be  charged  against  the  next  annual  assessment, 
proceedings  should  be  prompt. 

66.  Treasurer  and  Collector  may  be  the  same 
person,  but  Clerk  and  Treasurer  not  to  be  the  same 

person. — The  Commissioners  may  appoint  the  same  person 
to  be  both  Treasurer  and  Collector,  but  shall  (saving  the  case 
of  persons  appointed  prior  to  the  passing  of  this  Act)  not 
appoint  their  Clerk,  or  the  partner  of  such  Clerk,  or  any 
person  in  the  service  or  employ  of  such  Cleik  or  of  his 
partner,  to  be  the  Treasurer;  or  appoint  any  peison  who 
may  have  been  appointed  Treasurer,  or  the  partner  of  such 
Treasurer,  or  any  pei-son  in  the  service  or  employ  of  such 
Treasurer  or  of  his  partner,  to  be  the  Clerk  to  the  Commis- 
sioners; and  if  any  person  shall  accept  both  the  offices  of 
Clerk  and  Treasurer,  or  if  any  person  being  the  partner  of 
such  Clerk,  or  in  the  service  or  employ  of  such  Clerk  or  of 
his  partner,  shall  accept  the  office  of  Treasurer,  or  shall  act  ns 
deputy  of  the  Treasurer,  or  in  any  manner  officiate  for  the 
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Treasurer,  or,  being  the  Treasurer,  or  the  partner  of  such 
Treasurer,  or  in  the  service  or  employ  of  such  Treasurer  or  of 
liis  partner,  shall  accept  the  office  of  Clerk,  or  shall  act  as 
deputy  of  such  Clerk,  or  if  any  Treasurer  shall  hold  any  place 
of  profit  or  trust  under  the  Commissioners  other  than  that  of 
Collector,  every  person  so  offending  shall  for  every  offence 
forfeit  and  pay  the  sum  of  £100  to  any  person  who  shall  sue 
for  the  same,  to  be  recovered,  with  full  expenses,  in  the  sttme 
manner  as  any  of  the  penalties  imposed  by  this  Act  may  be 
sued  for  and  recovered. 

The  Clerk  cannot  be  Treasurer,  nor  his  partner,  nor  any  person  in 
his  employ.  The  CoUectorship  is  the  only  other  place  of  profit  or 
trust  under  the  Commissioners  which  the  Treasurer  may  hold.  The 
object  of  prohibiting  the  Clerk  from  being  Treasurer  is  no  doubt  to 
secure  that  tlie  one  officer  shall  be  a  check  upon  the  other.  The 
Clerk  cannot  deal  with  the  money,  because  he  does  not  hold  it ;  and 
the  Treasurer  can  only  make  payments  authorised  by  the  Commis- 
sioners as  certified  by  the  Clerk.  In  Muckarsie  v.  Walker,  25th 
June  1831  (9  S.,  804;  6  R,  517),  a  person  was  subjected  in  the 
penalty  imposed  by  the  General  Road  Act  for  acting  both  as  Clerk 
and  Treasurer,  though  nominally  only  holding  one  of  the  offices. 
The  penalty  is  payable  to  any  person  who  shall  sue  for  the  same. 

67.  Books  of  Accoimts  to  be  kept  by  Commis- 
sioners.— Accounts  of  all  property,  heritable  and  movable, 
vested  in  the  Commissioners,  showing  the  nature  of  such 
property,  and  of  all  money  received  and  disbursed,  shall  be 
kept  in  books  by  the  Treasurer  or  Collector  in  such  form  as 
the  Auditor  of  the  Court  of  Session  shall  prescribe ;  and  all 
such  books  of  accounts  may,  at  all  reasonable  times,  and  on 
payment  of  a  reasonable  fee,  be  inspect-ed  and  perused  by  any 
person  assessed,  and  also  by  any  person  entitled  to  any  money 
due  and  owing  on  the  credit  of  the  assessments ;  and  such 
persons  may  take  copies  of  or  extracts  from  any  such  books 
and  accounts,  on  payment  of  a  reasonable  fee,  the  amount  of 
such  fee  to  be  fixed  by  the  Auditor  of  the  Court  of  Session ; 
and  any  person  in  whose  custody  or  power  any  such  books 
and  accounts  are,  who  shall  refuse  inspection  thereof,  or  to 
permit  copies  or  extracts  to  be  taken  as  aforesaid,  shall  be 
liable  in  a  penalty  not  exceeding  £10;  and  in  case  aily 
person  who  shall  be  assessed  shall  be  dissatisfied  with  any 
accounts  which  shall  have  been  made  up  as  herein  provided, 
or  with  any  of  the  items  or  articles  contained  in  such  accountSi 
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such  person  may,  at  any  time  within  three  months  after  the 
accounts  are  approved  by  the  Commissioners,  complain  against 
the  same,  by  petition  to  the  Sheriff,  in  which  complaint  shall 
be  specified  the  grounds  of  objection  to  such  accounts,  items,  or 
articles ;  and  the  Sheriff  shall  proceed  to  hear  and  determine 
the  matter  of  such  complaint,  and  his  decision  shall  be  final 

A  new  provision  is  introduced  here.  The  Auditor  of  the  Court  of 
Session  is  to  prescribe  the  form  of  books  to  be  kept  by  the  Treasurer 
or  Collector,  and  this  may  necessitate  an  application  being  made  to 
the  Auditor  for  the  prescribed  form.  If  the  Auditor  do  not  prescribe 
a  form,  the  provision  may  remain  inoperative. 

These  books  of  accounts  are  to  be  open  to  inspection  on  payment 
of  a  reasonable  fee  at  all  reasonable  times,  by  any  person  assessed  or 
by  any  person  entitled  to  any  money  due  on  the  credit  of  the  assess- 
ments.    These  persons  may  take  copies  or  extracts  from  the  books  on 
payment  of  a  fee  to  be  fixed  by  the  Auditor  of  the  Court  of  Session. 
In  a  ease,  Heddle  v.  EusseU,  etc.,  2l8t  Dec.  1883,  m  the  Sheriff- 
Court  (not  reported),  wherein  the  pursuer  asked  (I)  that  the  defenders 
shall  be  ordained  to  allow  the  pursuer  to  inspect  and  to  take  copies 
and  extracts  of  an  account  for  £54,  5s.  6d.,  which  it  is  explained  in 
the  condescendence  (articles  2  and  3)  is  the  voucher  or  one  of  the 
vouchers  for  a  charge  of  that  amount  in  a  book  of  accounts  kept  by 
the  Commissioners  of  Police  for  the  burgh  of  Leith,  in  terms  of  the 
75th  section  of  the  General  Police  and  Improvement  (Scotland)  Act, 
1862 ;  (2)  that  the  defenders,  or  any  of  them,  who  may  be  ascertained 
to  have  refused  to  allow  the  pursuers  to  inspect  the  account  men- 
tioned, shall  be  found  liable  under  the  75th  section  of  the  Statute  in 
a  penalty  not  exceeding  £A0 ;  (3)  to  have  it  found  that  the  sum  of 
£54,  5s.  6d.  does  not  form  a  valid  item  of  charge  against  the  police 
funds  of  the  burgh ;  and  (4)  that  the  defenders,  John  Eussell  and 
William  Henderson  Couper,  shall  be  ordained  to  pay  that  sum  in  to 
the  credit  of  the  police  funds,  with  interest  from  the  17th  of  October 
1883.     The  Sheriff  (Butherfurd)  found  that  the  pursuers'  averments 
were  irrelevant  and  insufficient  to  support  the  conclusions  of  the 
libel,  and  therefore  dismissed  the  action,  and  found  the  pursuers 
liable  in  expenses.     In  his  note  the  Sheriff  quotes  the  75th  section 
of  the  General  Police  Actj  1862,  "and  it  appears  to  the  Sheriff- 
Substitute  that,  under  this  section  of  the  Act,  any  ratepayer  may 
gratuitously  and  at  all  seasonable  times,  %,e.  •  within  office  hours, 
inspect  and  peruse  the  books  or  accounts  kept  by  the  Treasurer  or 
Collector,  and  may  also  make  copies  of  or  excerpts  from  these  books, 
or  from  the  accounts  which  they  contain  of  the  heritable  and  mov- 
able property  with  which  the  Commissioners  are  vested,  and  of  the 
money  received  or  disbursed  by  the  Commissioners,  but  that  no  right 
is  conferred  upon  individual  ratepayers  to  demand  production  of  the 
vouchers  tending  to  instruct  the  different  items  of  charge  or  dis- 
charge in  the  books  or  accounts  referred  to.     The  76th  and  77th 
sections  oi  the  Act  provide  for  an  annual  audit  of  the  Commissioners 
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accounts  by  a  professional  auditor,  and  in  the  opinion  of  the  Sheriff- 
Subatitute  it  never  was  contemplated  by  the  Legislature  that  indi- 
vidual ratepayers  should  have  the  power  of  conducting  a  private 
audit  by  insisting  on  the  production  of  the  vouchers,  a  proceeding 
which  would  obviously  prove  a  serious  obstruction  to  the  CJommis- 
sioners  or  the  officials  employed  by  them  in  the  discharge  of  their 
duties.  The  Sheriff-Substitute  is  therefore  of  opinion  that  the 
pursuers  are  not  entitled,  as  matter  of  right,  to  demand  access  to  the 
account  for  £54,  5s.  6d.,  referred  to  in  the  prayer  of  the  petition, 
which,  as  explained  in  the  condescendence  (articles  2  and  3),  is  the 
voucher  or  one  of  the  vouchers  for  a  charge  of  that  amount  in  one  of 
the  books  kept  by  the  Commissioners.  The  pursuers  were  not 
refused  access  to  any  of  the  books  or  accounts  of  the  Commissioners, 
and  it  is  not  alleged  that  any  demand  to  inspect  the  voucher  in 
question  was  made  by  Mr.  Heddle  in  his  official  capacity  as  one  of 
the  Commissioners  of  Police,  or  was  refused  by  the  defenders.  Ac- 
cording to  the  view  of  the  matter  taken  by  the  Sheriff-Substitute, 
it  follows  that  the  defenders  are  not  liable  in  the  penalty  enacted  by 
the  75th  section  of  the  Statute  for  refusing  to  allow  the  pursuers  as 
ratepayers  to  obtain  access  to  the  vouchers  for  the  Commissioners' 
accounts.  In  any  case,  however,  the  SherifiT-Substitute  does  not  see 
how  he  could  competently  find  the  defenders  liable  in  the  statutory 
penalty,  which  he  thinks  could  only  be  sued  for  and  recovered  in  the 
manner  provided  by  sec.  41 1.  As  regards  the  remaining  conclusions  of 
the  libel,  it  is  not  denied  by  the  pursuers  that  the  sum  of  £54,  5a  6d. 
is  not  now  an  item  of  charge  against  the  police  funds.  It  is  admitted 
that  the  money  was  paid  to  the  defender,  Mr.  Couper,  out  of  the 
funds  in  the  hands  of  the  Commissioners  merely  for  a  temporary 
purpose,  in  order  to  facilitate  the  recovery  of  the  amount  by  the 
Magistrates  from  the  Tramway  Company.  The  money  has  been  paid 
by  the  Tramway  Company,  and  replaced  to  the  credit  of  the  Police 
Commissioners  in  their  accounts,  so  that  it  neither  forms  nor  ever 
did  in  any  proper  sense  form  a  charge  upon  their  funds,  but  is  simply 
a  subject  of  a  cross  entry  in  the  accounts." 

The  Sheriff  (Davidson)  recalled  the  interlocutor  appealed 
against,  but  dismissed  the  action,  and  found  the  pursuers  liable 
in  expenses. 

68.  Account  of  Receipt  and  Application  of 
Moneys  to  be  made  out  by  Commissioners  and 

printed* — The  Commissioners  shall  yearly  cause  to  be  made 
out  a  just  and  accurate  account  of  all  the  moneys  received 
and  expended  in  the  execution  of  this  Act,  for  the  year  ending 
on  the  15  th  day  of  May  immediately  preceding,  showing 
from  what  sources  such  moneys  have  been  received,  and  to 
what  purposes  the  same  have  been  laid  out  and  applied ; 
which  account,  as  the  same  shall  have  been  audited,  as 
hereinafter  provided,  shall  be  laid  before  a  meeting  to  be 
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held  on  the  second  Tuesday  in  July  in  each  year,  or  at  a 
meeting  to  be  held  for  the  special  purpose  as  soon  thereafter 
as  may  be,  and  shall,  if  and  as  approved  by  the  Commissioners, 
be  signed  by  the  Preset  of  said  meeting  and  the  Clerk,  and 
shall  be  deposited  with  the  Clerk,  who  shall  forthwith  cause 
such  account  or  an  abstract  thereof  to  be  printed,  and  shall 
permit  any  person  assessed  under  this  Act  to  inspect  and 
examine  such  account  at  all  reasonable  times,  without  payment 
of  any  fee  or  reward  for  such  inspection. 

The  Commissioners  must  annually  make  out  the  account  herein 
provided  for,  and  within  a  month  after  15th  May  (see  sec.  70) 
deliver  the  same  to  the  Auditor.  The  account  as  stated  must  be  laid 
before  a  meeting  held  on  the  second  Tuesday  in  July,  or  at  a  meeting 
held  for  the  purpose  as  soon  thereafter  as  convenient.  If  approved 
of,  it  is  to  be  signed  by  the  Preses  and  the  Clerk,  and  the  account  or 
an  abstract  thereof  is  to  be  printed.  Any  person  assessed  under  the 
Act  is  entitled  to  inspect  the  account  at  all  reasonable  times  without 
fee.  It  is  tiie  account  itself,  not  the  abstract  merely,  that  is  to  be 
open  to  inspection. 

69.  Auditor  to   be   appointed  by    Sheriff. — The 

Sheriff  shall  annually,  on  the  application  of  the  Commissioners, 
appoint  an  Auditor,  for  the  purpose  of  auditing  their  accounts ; 
and  in  case  the  office  of  such  Auditor  sliall,  before  such 
accounts  are  audited  by  him,  become  vacant  by  death  or  from 
any  other  cause,  the  Sheriff  shall  appoint  an  Auditor  to 
supply  such  vacancy. 

The  appointment  of  Auditor  is  now  committed  by  this  section  to 
the  Sheriff,  on  the  application  of  the  Commissioner.  By  the  1862 
Act  (see  sec  77),  the  Commissioners  are  bound  annually  to  appoint  a 
professional  Auditor.  There  is  no  provision  as  to  the  remuneration 
of  the  Auditor,  such  as  was  contained  in  sec  78  of  the  1862  Act, 
which  provided  that  "if  any  dispute  arise  as  to  the  amount  of 
remuneration  to  be  paid  to  such  Auditor,  it  shall  be  settled  by  the 
Sheriff,  whose  decision  shall  be  final." 

The  Auditor  is  appointed  for  the  purpose  of  auditing  their  (the 
Commissioners')  accounts.  "  A  thorough  and  efficient  audit  should 
embrace  an  examination  of  all  the  transactions  of  a  company,  and  an 
Auditor  acting  on  this  principle  would  ascertain  that  all  had  been  duly 
entered  and  discharged.  A  purchase  made,  a  sale  effected,  or  any 
matter  of  business  transacted,  and  once  entered  in  one  of  the  sub- 
sidiary books,  becomes  part  of  a  system  with  which  it  is  so  incorporated 
that  it  cannot  be  omitted,  overlooked,  or  cancelled,  without  so  dis- 
arranging the  organisation  that  an  efficient  Auditor  would  at  once 
detect  either  the  carelessness  or  the  fraud."— Pixley,  p.  171.    An. 
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Auditor  is  presumed  to  have  knowledge  of  what  is  contained  in  the 
books  of  the  Company,  and  cannot  plead  ignorance  of  entries  or  of 
omission  of  entries  in  the  books  affecting  himself,  in  order  to  escape 
liability.  Rb  Matlock  Old  Bath  Hydropathic  Coy.  limited,  Wheat- 
croft's  Case  (29  L.  T.,  324). 

70.  Auditor  to  Report. — The  Commissioners  shall 
deliver  to  the  Auditor,  within  one  month  after  the  said 
15th  day  of  May  annually,  all  the  accounts,  together  with 
their  books  and  vouchers ;  and  it  shall  be  the  duty  of  the 
Auditor  to  audit  such  accounts,  and  either  make  a  special 
report  thereon,  or  simply  confirm  the  same;  and  such  report 
or  confirmation  shall  be  i*ead  at  the  foresaid  meeting ;  and  if 
any  question  arise  in  regard  to  any  item  in  such  accounts, 
the  matter  shall  be  disposed  of  by  the  Sheriff  in  the  same 
manner  as  appeals  from  the  Auditor  of  the  Sheriff-Court  are 
disposed  of,  and  in  all  cases  where  the  sum  in  dispute  is 
less  than  the  sum  of  £25  his  decision  shall  be  final,  and 
where  the  sum  in  dispute  exceeds  the  sum  of  £25  there 
shall  be  the  same  right  of  appeal  as  in  ordinary  actions  in  the 
Sheriff-Court :  Provided  always,  that  it  shall  not  be  competent 
to  raise  any  such  question  before  the  Sheriff  after  the  lapse  of 
three  months  from  the  date  of  the  meeting  at  which  the 
Auditor's  report  is  received. 

The  Commissioners  must  deliver  to  the  Auditor,  within  a  month 
after  15th  May,  all  the  accounts,  with  their  books  and  vouchers. 
The  Auditor  is  to  audit  these  and  make  a  special  report  thereon, 
or  confirm  the  same.  The  report  and  docket  must  be  read  at  the 
meeting  held  on  2iid  July,  or  at  a  special  meeting  (see  sec  68). 
If  any  question  arise  in  regard  to  any  item  in  the  accounts,  it  is  to 
be  disposed  of  by  the  Sheriff  as  un  appeal  from  the  Auditor  in  the 
Sheriff-Court.  There  is  no  provision  here  as  to  who  is  to  make  the 
appeal  If  the  Auditor  has  disallowed  the  matter,  it  is  presumed 
that  the  Commissioners  must  appeal  against  the  disallowance.  If 
the  amount  in  dispute  is  less  than  £25  the  Sheriff's  decision  is  final. 
If  the  amount  exceed  that  sum  the  complainers  will  have  an  appeal 
to  the  Sheriff-Principal.  No  question  can  be  raised  after  the  lapse 
of  three  months  from  the  date  of  the  meeting  at  which  the  Auditor's 
report  is  received. 

The  audit  of  the  books  of  the  Commissioners  is  a  most  important 
matter.  There  is  first  the  duty  laid  on  the  Commissioners  not  to 
sanction  illegal  payments,  to  see  that  only  payments  are  made  in 
terms  of  and  in  the  manner  sanctioned  by  the  Act^  and  that  the 
Treasurer  and  Collector  do  their  duties  under  and  in  terms  of  the 
Act    These  two  last  officials  must  also  do  their  duties  in  terms  of 
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a^  in  tbe  mode  sanctioned  by  the  Statute.  On  the  Auditor 
lies  piacticallj  the  xesponsibility  of  seeing  that  all  ^is  is  done. 
This  is  well  illustrated  in  the  case  of  the  Leeds  Estate  Co.  v. 
Shepherd,  9th  Aug.  1887  (L.  R.,  36 ;  Ch.  Div.,  p.  787).  In  this  case 
the  balance-sheets  on  which  the  dividends  were  declared,  were 
prepared,  not  bj  the  directors  but  by  the  manager.  These  were 
delusive,  thej  over-estimated  the  assets  of  the  company,  and  were 
framed  with  the  object  of  showing  a  profit  available  for  a  dividend. 
The  Auditor  never  looked  at  the  articles  of  association,  but  accepted 
tiie  statements  of  the  manager,  and  certified  from  time  to  time  that  the 
accounts  submitted  to  him  were  true  copies  of  those  shown  in  the 
books  of  the  company.  No  proper  statement  of  income  and  expendi- 
ture or  Auditor's  report  was  ever  laid  before  the  company.  The 
directors  did  not  know  the  true  state  of  the  company's  affairs,  or  that 
the  balance-sheets  were  delusive.  They  never  exercised  any  judg- 
ment vrith  reference  to  the  accounts,  but  relied  entirely  on  the 
manager  and  Auditor. 

HM^  (1)  That  the  directors  had  fallen  short  bf  tbe  standard  of 
care  wbicn  they  ought  to  have  applied  to  the  aifairs  of  the  company, 
Mid  that  the  onus  was  upon  them  to  show  that  the  dividends  had 
been  paid  out  of  the  profits ;  (2)  That  upon  the  evidence  they  had 
failed  to  show  this,  and  that  they  were  jointly  and  severally  liable  to 
make  good  all  sums  improperly  paid  out  of  capital  in  respect  of 
dividends  to  the  shareholders,  directors'  remuneration,  and  bonuses 
to  the  manager. 

In  re  Oxford  Benefit  Building  and  Investment  Society  (1)  followed  : 

Heldy  (3)  That  it  was  the  duty  of  the  Auditor,  in  auditing  the 
accounts  of  the  company,  not  to  confine  himself  to  verifying  the 
arithmetical  accuracy  oi  the  balance-sheet,  but  to  inquire  into  its 
substantial  accuracy,  and  to  ascertain  that  it  contained  the  particulars 
specified  in  the  articles  of  association,  and  was  properly  drawn  up,  so 
as  to  contain  a  true  and  correct  representation  of  the  state  of  the 
company's  affairs ;  and  (4)  That  as  the  improper  payments  by  the 
directors  were  the  natural  and  immediate  consequence  of  breach  of 
duty  on  the  part  of  the  manager  and  the  Auditor,  the  manager  and 
Auditor  were  liable  in  damages,  to  the  amounts  so  paid,  except  in  the 
ease  of  the  Auditor  (who  had  pleaded  the  Statute  of  limitations),  so 
much  thereof  as  was  covered  by  tlie  Statute. 

71.  Commissioners  not  to  hold  Places  of  Profit 

under  Act. — ^No  Magistrate,  Town  Councillor,  or  Com- 
missioner shall,  directly  or  indirectly,  derive  any  emolument 
or  profit  from  any  business  or  work  performed  by  him 
tinder  this  Act;  nor  shall  he  be  capable  of  enjoying  any 
office  of  profit  to  be  created  or  established  by  virtue  of  this 
Act,  or  of  holding  any  share  or  interest  in  any  contract  relat- 
ing to  the  execution  thereof,  or  of  standiug  as  a  candidato 
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for  any  such  oflBce,  or  of  being  a  competitor  for  any  such 
contract,  save  and  except  contracts  entered  into  with  any 
chartered  or  joint-stock  company  of  which  such  Commis- 
sioner may  be  a  partner ;  and  any  Commissioner  who  shall 
act  in  contravention  of  this  section  shall  ipso  facto  cease 
to  be  a  Commissioner,  and  the  Sheriff,  at  the  instance  of 
any  householder  within  the  burgh,  may  declare  the  office 
of  such  Commissioner  to .  be  vacant,  and  may  inflict  a  fine 
upon  him  not  exceeding  one  hundred  pounds. 

No  emolument  or  profit  is  to  be  derived  by  any  Magistrate, 
Councillor,  or  Commissioner  for  any  business  or  work  performed  by 
him  under  the  Act.  This  provision  has  been  very  rigidly  enforced. 
See  Deas  v,  Murray,  26th  June  1851  (13  D.,  1236),  where  a  medical 
man  who  was  a  General  Police  Commi8Ssioner,.on  the  employ  of  the 
inspector  of  police,  investigated  and  gave  evidence  as  to  certain 
nuisances,  and  it  was  held  that  his  claim  for  remuneration  was  barred 
by  the  24th  section  of  the  Edinburgh  Police  Act,  which  annulled  all 
contracts  for  work  to  be  done  between  the  Commissioners  and  any  of 
their  number.  See  also  Haining  v,  Dimifries  Police  Commissioners, 
16th  Mar.  1861  (23  D.,  755). 

It  has  been  held  in  the  Sheriff-Court  that  Commissioners  are 
entitled  to  fees  as  witnesses  against  the  opposite  party.  In  the  case 
of  Deas,  the  action  was  directed  against  the  inspector  of  cleansing, 
but  in  reality  against  the  Commissioners.  In  the  Sheriff-Court  case, 
Edgar  v.  Pollok,  11th  July  1890  (not  reported),  Sheriff  Spittal  said : 
"  I  have  found  the  defender's  objections  attended  with  a  good  deal  of 
difficulty.  The  Auditor  has  struck  off  certain  allowances  charged  for 
the  defenders'  witnesses,  on  the  ground  that  if  these  witnesses,  who 
are  Police  Commissioners,  received  payment  for  their  attendance, 
they  would  be  deriving  "  profit "  or  emolument  from  their  office, 
contrary  to  the  provisions  of  sec.  57  of  the  PoUce  Act.  On  this 
point  I  differ  from  the  Auditor.  No  doubt  the  Commissioners  are 
bound  to  perform  the  duties  of  their  office  without  fee  or  reward, 
but  witness-bearing  in  a  Court  of  justice  is  not  a  duty  naturally 
incumbent  on  them  as  Commissioners,  and  I  think  that  if  a  rate- 
payer insists  on  chasing  them  into  Court,  and  they,  acting  in  the 
interests  of  the  general  body  of  ratepayers,  successfully  defend  the 
action,  they  are  as  much  entitled  to  payment  as  witnesses  as  if  they 
had  been  merely  members  of  the  general  public."  In  England  a 
member  of  a  "  governing  body  may  be  summoned  as  a  witness  and 
paid  accordingly." — Glen,  p.  843. 

Nor  shall  he  be  capable  of  enjoying  any  office  of  profit  to  be 
created  or  established  by  virtue  of  the  Act.  No  Commissioner, 
therefore,  ought  to  be  appointed  to  the  office  of  Clerk,  Treasurer,  or 
Collector,  or  any  of  the  offices  under  the  Act  The  disability  is  not 
60  much  to  holdinj?  the  office,  as  to  enjoying  the  emoluments. 

In  England,  where  the  General  Turnpike  Act,  1822,  prohibits  a 
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turnpike  trustee  from  enjoying  "  any  oflBce  or  place  of  profit "  under 
the  Turnpike  Act  (3  Geo.  IV.  c.  126,  sec.  66),  a  trustee  accepted 
the  office  of  treasurer  to  the  Turnpike  Trust,  but  allowed  another 
person  to  receive  the  moneys  paid  in  to  the  trust,  and  never  made 
any  profit  out  of  the  office.  It  was  held  that  the  question  was  not 
whether  the  trustee  himself  made  a  profit  of  the  office,  but  whether 
the  office  was  one  which  enabled  him  to  make  a  profit ;  and  that 
if  the  balance  in  the  hands  of  the  officer  were  such  that  it  might 
reasonably  be  expected  that  a  man  would  make  a  profit  of  it,  it  must 
be  considered  an  office  of  profit ;  but  that  if  the  average  balance  was 
80  small  that  a  banker  would  not  allow  interest  for  it,  the  office  in 
that  case  might  not  perhaps  be  considered  an  office  of  profit  Delane 
r.  Hillcoat  (9  B.  <fe  C,  310 ;  4  M.  &  R.,  175).— Glen,  p.  657. 

In  Deas  v.  Murray,  above  referred  to.  Lord  Cockburn  said :  "  Had 
the  Commissioners  employed  one  of  their  number  as  a  law  agent,  he 
would  clearly  have  fallen  under  this  clause,  and  I  see  no  distinction 
between  that  case  and  the  present"  In  an  opinion  obtained  by  the 
Town  Council  of  St.  Andrews  on  17th  September  1872,  from  Mr. 
(afterwards  Lord)  Rutherfurd-Clark,  then  Solicitor-General,  he  said : 
"  In  my  opinion,  it  is  not  illegal  for  the  Town  Council  to  appoint  a 
member  of  their  body  to  the  office  of  city  factor,  or  to  any  such 
office,  or  for  a  member  of  the  Town  Council  to  hold  the  office  of 
city  factor  or  any  such  office.  But  it  is  illegal  for  the  Town  Council 
to  pay,  or  for  the  member  of  Council  holding  such  office  to  receive, 
from  the  city  funds  any  salary  or  remuneration.  The  Town  Council 
are,  in  my  opinion,  trustees  for  certain  public  purposes,  and  the  law 
which  obtains  in  regard  to  private  trusts  is  applicable  to  public 
trusta  It  depends  on  the  existence  of  the  trust,  and  therefore  it  is 
immaterial  whether  the  trust  be  public  or  private.  I  think  that  a 
body  of  trustees  have  power  to  appoint  one  of  their  own  number  to 
be  factor  to  the  trust  See  the  opinion  of  Lord  Deas  in  Goodsir  r. 
Carruthers,  19th  June  1858  (20  D.,  1149),  and  also  the  opinion  of  the 
Lord  Chancellor  in  Home  r.  Pringle,  22nd  June  1841  (2  Rob.  Apps., 
433).  Hence  I  think  that  the  Town  Council  may  appoint  one  of 
their  own  number  to  the  office  of  city  factor,  or  to  any  similar  office. 
But  it  is  quite  settled  that  a  trustee  cannot  receive  emolument  for 
any  services  rendered  by  him  to  the  trust,  and  that,  when  one  of  the 
trustees  has  been  appointed  factor,  he  must  discharge  his  duties 
f^ratuitously.  Consequently  it  is,  in  my  opinion,  illegal  for  the 
Town  Council  to  pay  from  the  city  funds  any  salary  or  remuneration 
to  one  of  their  number  who  holds  the  office  of  city  factor  or  any 
similar  office." — Mar  wick,  p.  435. 

It  will  be  observed,  however,  that  under  this  section  the  Com- 
missioner is  not  only  incapable  of  enjoying  the  office  of  profit,  but 
that  he  is  likewise  incapable  of  standing  as  a  candidate  for  the  office, 
otherwise  he  will  be  liable  in  a  penalty. 

He  is  also  incapable  of  holding  any  share  or  interest  in  any  con- 
tract relating  to  the  execution  of  the  Act,  or  of  being  a  competitor 
for  such  a  contract,  excepting  contracts  entered  into  with  a  chartered 
or  joint^tock  company  of  which  he  may  be  a  partner.     See  the. 
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leading  case  of  Blaikie  t;.  Aberdeen  Railway  Company,  19th  November 
1851  (14  D.,  66 ;  reversed  20th  July  1854,  17  D.,  H.  L.,  20),  where 
a  director  contracted  with  the  company  to  supply  it  with  iron 
railway  chairs.  The  House  of  Lords  held  that  the  contract  was  void 
by  the  common  law,  and  not  enforceable  against  the  company.  See 
also  Haining  ir.  Dumfries  Police  Commissioners,  above  referred  to, 
where  Commissioners  of  Police  entered  into  a  contract  with  one  of 
their  number  for  furnishing  clothing  to  the  police  force,  he  having 
lodged  estimates  along  with  other  tradesmen  in  answer  to  an  adver- 
tisement by  the  Commissioners.  One  of  the  competing  tradesmen 
brought  an  action  for  reduction  of  the  contract^  with  the  conclusion 
for  damage,  and  it  was  held  that  he  had  a  good  title  to  sue  for 
damages,  but  the  question  of  the  title  to  sue  the  reduction  was  left 
till  the  merits  came  to  be  disposed  of. 

In  England,  in  an  action  for  penalties  against  a  Town  Com- 
missioner, under  a  Local  Act  which  incorporated  the  Commissioners 
Clauses  Act,  1847— Reg.  v.  Francis  (18  Q.  B.,  526  ;  21  L.  J.,  Q.  B., 
304 ;  16  Jur.,  1046 ;  10  &  11  Vict,  c  16,  sees.  9,  15)— for  acting  as  a 
Commissioner  after  having  become  disqualified,^  bill  was  produced  for 
lime  supplied  at  four  different  times ;  the  bill  was  made  out  by  the 
defendant^  addressed  to  the  Commissioners,  and  receipted  by  the 
defendant ;  and  it  was  held  that  there  was  evidence  to  go  to  a  jury 
that  the  defendant  was  "  concerned  in  or  participated  in  a  contract," 
and  that  he  thereby  became  "  disqualified "  within  the  meaning  of 
the  Act.  Nicolson  v.  Fields  (31  L.  J.,  Exch.,  233 ;  7  H.  &  N.,  810 ; 
10  W.  R.,  304). 

Where  one  of  the  trustees  of  a  turnpike  road  let  horses  to  a  con- 
tractor to  perform  certain  works  on  the  turnpike  road,  and  the  horses 
were  used  in  the  execution  of  the  works,  the  trustee  was  held 
liable,  under  the  General  Turnpike  Act,  1822  (3  Geo.  IV.  c.  126, 
sec.  65),  to  the  penalty  imposed  by  that  Act.  Towscy  v.  White  (5  B. 
&  C,  125). 

A  mere  casual  dealing,  such  as  going  to  a  shop  for  an  article  and 
paying  for  it  over  the  counter,  would  not  be  contracting  for  the 
supply  of  articles,  so  as  to  make  a  person  liable  to  a  penalty  if  he 
afterwards  continued  to  act  as  a  member  of  a  Local  Authority. 
Wooley  V.  Kay  (25  L.  J.,  Exch.,  35;  1  H.  &  N.,  307 ;  20  J.  P.,  776). 

A  person  who,  in  the  ordinary  course  of  his  business,  sold  goods 
required  for  the  execution  of  public  works  to  the  contractor  who  was 
executing  the  works  for  the  Town  Council,  was  held  not  to  be  dis- 
qualified, under  the  Municipal  Corporations  Act,  1835  (5  &  6  Will. 
IV.  c.  76,  sec.  28),  as  having  "directly  or  indirectly,  by  himself  or 
his  partner,  any  share  or  interest  in  any  contract  or  employment, 
with  or  by  or  on  1)ehalf  of  such  Council.''  Le  Feuvre  v,  Lankester 
(3  E.  &  B.,  530 ;  23  L.  J.,  Q.  B.,  254 ;  18  Jur.,  N.  S.,  894 ;  18  J.  P., 
198).  A  sub-contractor,  however,  who  performed  part  of  the  con- 
tract work  for  the  contractor,  was  under  the  present  Act  ruled  by 
Field,  J.,  to  be  disqualified,  although  he  had  not  been  paid  for  the 
work.  Tomkins  v.  Joliffe  (51  J.  P.,  247) ;  also  West  t;.  Andrews 
(5  B.  &  Old.,  328). 
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A  casual,  isolated  order,  given  across  the  counter,  so  to  speak,  by  a 
person  not  known  to  be  contracting  for  the  Government,  or  supply- 
ing the  means  for  ascertaining  at  the  time  whether  he  was  so  or  not, 
and  accepted  by  a  trader  who  was  not  aware  that  he  was  dealing 
with  the  Government)  either  then  or  at  the  time  of  the  election,  was 
held  not  to  disqualify  such  trader  for  election  to  the  House  of  Com- 
mons, under  the  Statute  (22  Geo.  III.  c.  45,  sect  1),  disqualifying 
persons  who  undertook  contracts  with  any  other  persons  for  or  on 
account  of  the  public  service,  or  who  knowingly  and  willingly  fur- 
nished wares  to  be  employed  in  the  service  of  the  public.  Koyse  v. 
Birley  (L.  R,  4  C.  P.,  296 ;  38  L.  J.,  C.  P.,  203 ;  20  L.  T.,  N.  S., 
786 ;  17  W.  R,  827). 

There  is  nothing  to  confine  the  contracts  referred  to  in  the  rule  to 
contracts  made  while  the  person  interested  is  a  member,  if  the  con- 
tract and  his  interest  in  it  subsist  after  his  election.  A  member  of 
a  metropolitan  vestry  was  thus  held  to  be  disqualified,  because  he 
had,  before  his  election,  taken  as  security  for  a  loan  made  by  him  to 
another  person,  an  assignment  of  a  contract  to  do  works  for  the 
vestry.  Hunning  v.  Williamson  (L.  R,  11  Q.  B.  D.,  533  ;  52  L.  J., 
Q.  R,  416 ;  32  W.  R,  267 ;  49  L.  T.,  N.  S.,  361 ;  48  J.  P.,  132). 

The  contract  does  not^  however,  necessarily  continue  or  subsist,  so 
as  to  disqualify  a  person  who  is  elected,  until  it  has  been  completely 
performed  by  both  parties.  For  a  contractor  who  had  completely 
performed  his  part  of  the  contract  before  the  election,  so  that  he  had 
nothing  to  do  but  to  receive  the  price,  and  nothing  to  hope  for  in 
respect  of  that  payment,  except  receiving  that  which  was  his  due, 
was  held  to  be  no  longer  a  person  holding  or  ei\joying  a  contract 
within  an  enactment  which  disqualified  from  membership  of  the 
House  of  Commons  "any  person  who  shall  directly  or  indirectly 
undertake,  execute,  hold,  or  enjoy,  in  the  whole  or  in  part,  any  con- 
tract, agreement,  or  commission  ...  for  or  on  account  of  the  public 
service  "  (22  Geo.  III.  c.  45,  sect.  1).  Per  WiUes,  J. :  «  Before  the 
election  he  had  ceased  to  be  a  person  holding  or  enjoying  a  contract 
within  the  meaning  of  that  Statute,  and  had  been  converted  into  a 
mere  creditor  of  the  Government,  whose  claim  had  been  ascertained, 
and  whose  right  was  to  receive  his  money,  and  as  to  whom,  as  it 
appears  to  me,  it  would  be  an  ii^ustice  to  say  that  a  mere  delay  in 
payment  on  the  part  of  the  Government  should  have  the  efiect  of 
disqualifying  him  as  a  candidate."  Eoyse  v,  Birley,  etc.,  before 
referred  to. 

Under  the  Municipal  Corporation  Acts,  the  disqualification  by 
reason  of  interest  in  a  contract  was  held  to  exist  so  long  as  the  con- 
thict  continued,  and  a  penalty  was  held  not  to  be  recoverable  under 
those  Acts  against  a  person  who  had  acted  as  alderman  after  his 
contract  with  the  corporation  had  come  to  an  end.  Lewis  v.  Carr 
(L.  R,  1  Ex.  D.,  484  ;  46  L.  J.,  Ex.,  314  ;  24  W.  R,  940 ;  36  L.  T., 
N.  8.,  44 ;  40  J.  P.,  279).  But,  under  the  present  Act,  a  person 
who,  while  a  member  of  a  Local  Board,  has  become  interesteid  in  a 
contract  with  the  Board,  absolutely  ceases  to  be  a  member,  and  can- 
not resume  his  functions  as  a  member  even  after  his  interest  in  the 
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contract  has  ceased,  unless  he  is  re-elected ;  and  therefore  a  pei^n 
was  held  liable  to  a  penalty  under  Rule  70,  because  he  had  acted  as 
a  member  of  a  Local  Board  after  having,  while  a  member,  done  cer- 
tain work  at  the  request  of  the  surveyor,  who  was  unable  to  get  it 
done  by  any  one  else  in  time,  and  where,  delay  >vould  have  occasioned 
great  expense,  the  Board  having  paid  for  the  work,  and  the  member 
having  derived  no  profit  from  the  transaction.  Fletcher  v.  Hudson, 
(L.  R.,  7  Q.  B.  D.,  611 ;  51  L  J.,  Q.  B.,  48 ;  30  W.  R.,  349 ;  46 
L.T.,  N.  a,  125;  46  J.  P.,  372). 

Rule  64  was  held  to  apply  to  an  Improvement  Commissioner  who 
was  interested  in  a  contract  which  had  been  entered  into  by  virtue 
of  the  Local  Improvement  Act,  oven  though  the  contract  was  not 
one  which  was  authorised  by  the  Public  Health  Act.  Lea  v.  Facey 
(L.  R.,  17  Q.B.  D.,  139;  55  L.  J.,  Q.  B.,  371;  50  J.  P.,  295; 
affirmed  L.  J.  Notes,  23rd  July  1887,  iii.). 

It  would  appear  that  the  contract  itself  remains  in  force,  not- 
withstanding the  disqualification  of  the  contractor.  See  Rex  t?. 
St  Margaret's,  Westminster,  Paving  Commissioners  (1  Jur.,  104). 
For  there  is  no  such  prohibition  in  the  case  of  a  member  as  that 
which  is  contained  in  sec.  193  with  reference  to  contracts  by  officers 
of  the  Board.— Glen,  p.  658-9. 

Contracts  entered  into  with  any  chartered  or  joint-stock  com- 
pany of  which  a  Commissioner  may  be  a  partner,  are  saved  and 
excepted.  In  Paterson  t?.  Portobello  Town  Hall  Company,  22nd 
May  1866  (4  M.,  726),  a  contract  entered  into  between  the  Town 
HaU  Company  and  the  Police  Commissioners  was  sought  to  be 
reduced,  on  the  ground  that  some  of  the  Commissioners  were  share- 
holders in  the  Company,  but  the  Court  held — distinguishing  from 
Blaikic  case — that  the  contract  was  not  null  on  the  ground,  as  Lord 
Curriehill  put  it,  that  the  principle  contended  for  does  not  apply, 
because  the  functionaries  of  the  public  body  in  this  case  were  not 
dealing  with  themselves  individually,  but  with  a  separate  corporate 
body,  which  is  a  separate  body  in  law.  It  would  be  most  extra* 
ordinary  if  no  public  body  could  enter  into  a  contract  with  any  joint- 
stock  company  whatever,  however  useful  or  fair  the  transaction 
might  be,  if  it  happened  that  any  of  the  functionaries  of  such  public 
body  happened  to  be  also  directors  or  partners  of  the  joint-stock 
company. 

There  seems  to  be  some  doubt  whether  the  selling  or  feuing  of 
laud  to  the  Commissioners  for  the  purposes  of  the  Act  would  result 
in  disqualification.  The  fact  that  a  Commissioner  might  be  the 
only  person  who  could  supply  what  was  wanted,  and  that  the  price 
■could  be  fixed  under  the  Lands  Clauses  Acts,  makes  a  contract  of 
this  kind  exceptional. 

In  the  Eyemouth  School  Board,  and  also  in  several  parishes 
where  all  the  land  belonged  to  one  proprietor,  who  was  a  member  of 
the  School  Board,  the  question  arose  whether  such  a  member  could 
sell  or  feu  his  land  to  the  Board.  An  opinion  was  therefore  taken 
from  Lord  Advocate  Gordon  and  Solicitor-General  (now  Lord) 
Watson  by  the  Scotch  Education  Department     The  memorial  re- 
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forred  to  the  Scotch  caaes  of  Pender  v,  Henderson,  20th  July  1864 
(2  MTh.,  1428),  and  Tasker  r.  Shaw's  Water  Company,  22nd  Dec. 
1866  (5  MTh.,  256) ;  and  to.the  English  cases  of  Burgess  v.  Wheate 
(1  Ed.,  226),  and  Bentley  r.  Craven  (18  Beav.,  75):  "We  are  of 
opinion  that  landed  proprietors,  although  memhers  of  the  School 
Board,  may  lawfully  sell  and  convey  to  the  Board  in  feu,  or  other- 
wise, sites  for  schools,  teachers'  houses,  and  gardens.  The  resolution 
of  the  Board  to  acquire  a  site  from  one  of  their  own  number,  being  a 
landowner,  for  the  purposes  of  the  Act,  must,  in  order  to  its  validity^ 
be  carried  by  the  votes  of  a  quorum  and  majority  of  the  Board,  in- 
dependently of  such  landowner.  It  appears  to  ns,  however,  that  it 
would  be  expedient  that  the  consideration  to  be  paid  by  the  Board, 
whether  it  be  a  slump  price,  or  a  'feu-duty,  should  in  such  cases  be 
ascertained  and  fixed  under  the  provisions  for  the  taking  of  land  by 
agreement  of  the  Lands  Clauses  Act.  The  principles  given  efifect  to 
by  the  Courts  of  England  and  Scotland  in  the  decisions  cited  in  the 
memorial,  and  the  considerations  on  which  these  principles  rest, 
have,  in  our  opinion,  no  application  whatever  to  such  cases  as  are 
referred  to  in  this  query,  where  a  member  of  the  Board  may  be  the 
only  person  who  can  supply  that  which  is  necessary  for  the  Board, 
and  where  the  Legislature  have  constituted  a  special  tribunal  for  the 
purpose  of  determining  what  it  is  fair  and  reasonable  that  the  Board 
shall  pay  for  their  acquisition.  See  Education  (Scotland)  Act,  1878, 
sec.  31. 

The  case  of  tradesmen  is  less  favourably  situated,  because,  in  the 
general  case,  there  are  many  firms  or  persons,  other  than  members  of 
the  Boards,  who  can  supply  the  work  or  materials  required  by  the 
Board ;  and  in  these  cases  the  price  to  be  paid  by  the  Board  must 
be  fixed  by  agreement  between  them  on  the  one  side,  and  the  indi- 
vidual member  on  the  other,  and  not  by  an  independent  statutory 
tribunal  All  we  can  say  regarding  such  contracts  between  the 
Board  and  a  member  is,  that  in  law  they  are  not  void,  but  voidable 
at  the  instance  of  the  Board — in  other  words,  that  the  Board  can 
compel  implement  of  the  contract,  if  they  conceive  it  to  be  for  their 
advantage,  but  the  other  contracting  party  cannot.  Whilst,  there- 
fore, it  appears  to  us  that  the  Board  may  not  only  legally,  but  as 
matter  of  fair  administration,  enter  into  such  contracts,  where  cir- 
cumstances such  as  are  referred  to  in  the  memorial  render  that 
course  pecuniarily  advantageous,  it  is  manifestly  expedient  that,  in 
the  general  case,  such  contracts  ought  to  be  avoided "  (Sellar  on 
Education  Acts,  8th  ed,  p.  181). 

Any  Commissioner  who  contravenes  this  section  ceases  ipso  facto 
to  be  a  Commissioner,  and  the  Sheriff,  at  the  instance  of  any  house- 
holder, may  declare  the  office  vacant,  and  inflict  a  fine  not  exceeding 
£100.  It  will  be  observed  that^  although  the  person  contravening 
ceases  at  once  to  be  a  Commissioner,  the  oflice  does  not  become 
vacant  until  declared  to  be  so  by  the  Sheriff.  Accordingly,  in  the 
event  of  no  procedure  being  taken  to  have  the  office  declared  vacant, 
it  will  be  incompetent  for  the  Commissioners  to  proceed  to  fill  the 
place  of  the  disqualified  Commissioner.     In  such  an  event,  the  ques^ 
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tion  may  also  arise,  whether  the  Commissioner,  on  his  disqualifica* 
tion  ceasing  (6.47.  by  his  ceasing  to  hold  an  interest  in  a  contract,  or 
otherwise),  would  be  entitled  to  resume  office  % 

12.  CommiBsionera   vaoating    OfBoe    to   vacate 

other  Municipal  OfBces*  —  Where  any  Councillor  or 
Commissioner  vacates  his  otiice  as  such,  either  voluntarily 
or  under  any  statutory  provision,  such  Councillor  or  Com- 
missioner shall  cease  to  hold  any  office,  whether  that  of  Magis- 
trate or  otherwise,  which  he  may  hold  or  has  been  appointed  to 
in  virtue  of  his  being  a  Councillor  or  Commissioner ;  and  the 
place  of  such  Magistrate  or  officer  shall  be  filled  in  the 
manner  provided  in  sea  25  of  the  Act  3  &  4  Will  IV.  c.  76, 
and  sec.  23  of  the  Act  3  &  4  Will.  IV.  c.  77. 

The  Councillor  or  Commissioner  who  vacates  office  will,  under 
this  section,  cease  to  hold  any  other  office,  whether  as  Magistrate, 
Dean  of  Guild,  or  trustee  in  any  office  held  by  virtue  of  his  office  as 
Commissioner.  The  vacancy  is  to  be  filled  up,  ad  interim,  by  the 
remaining  members  of  the  Council  or  Commission  by  election  by 
plurality  of  voices,  the  Provost  or  Senior  Magistrate  having  a  double 
or  casting  voice  in  case  of  equality,  at  a  meeting  to  be  called  on  five 
days'  notice  by  the'  Clerk,  by  intimation  in  writing  to  each  remaining 
member  of  the  Council  (see  sec.  25  of  3  &  4  Will.  IV.  c.  76,  and 
sec.  23  of  3  &  4  Will.  IV.  c  77). 


SURVEYOK,   InSPECTOK,   AND   MEDICAL   OFFICER  OF   HEALTH. 

73.  SoFYeyor. — The  Commissioners  shall  from  time  to 
time  appoint  a  person  duly  qualified  to  act  as  a  Surveyor  of 
the  paving  and  drainage  and  other  works  authorised  under 
the  provisions  of  this  Act,  and  who  shall  be  called  the  Burgh 
Surveyor. 

See  sec  4  (9)  for  definition  of  "the  Commissioners."  The 
appointment  should  be  made  at  a  meeting  of  the  Commissioners. 

The  words  of  this  section  are  imperative,  differing  in  this  respect 
from  the  corresponding  section  in  the  Act  of  1862.  It  is  not  clear 
what  is  meant  by  the  expression  "  from  time  to  time,"  wliich  is  not 
used  in  connection  with  the  appointment  of  the  other  officials, 
although  they  all  hold  office  on  a  similar  tenure,  viz.  during  the 
pleasure  of  the  Commissioners  (see  sec.  77  (3)).  The  use  of  the 
words  "  from  time  to  time  "  will  not  authorise  the  Commissioners  to 
appoint  a  Surveyor  for  a  fixed  period,  such  appointment  being  incom- 
patible with  an  appointment  during  pleasure.  In  Morrison  v,  Aber* 
nethy  School  Board,  3rd  July  1876  (3  R.,  945),  Lord  Giffbrd, 
speaking  of  the  effect  of  the  provision  in  sec.  55  of  the  Education 
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Act  that  **  every  appointment  shall  be  during  the  pleasure  of  the 
School  Board,"  said,  '*  I  think  that  the  true  meaning  and  effect  of 
sec.  55  of  the  Education  Act  of  1872  is,  that  every  schoolmaster 
appointed  under  the  Act  shall  hold  his  office  simply  at  the  pleasure 
of  the  School  Board,  and  not  either  for  life  or  for  any  fixed  period. 
I  think  it  quite  impossible  to  read  the  enactment  as  providing  that 
the  School  Boards  may  fix,  "at  their  pleasure,"  any  definite  time 
during  which  the  schoolmaster  shall  have  a  right  to  hold  office, — in 
shorty  that  the  School  Board  shall  have  liberty  to  contract  according 
to  circumstances.  On  the  contrary,  I  think  Uie  Statute  deprives  the 
School  Board  of  all  power  in  the  matter,  and  prevents  them  from 
making  any  time-engagement  whatever  with  the  teachers  whom  they 
may  appoint.  The  Statute  appears  to  me  to  be  imperative  in  its 
terms,  and  to  fix  in  all  cases  the  character  of  the  employment  and 
appointment  The  words  are,  "  Every  appointment  shall  be  during 
the  pleasure  of  the  School  Board."  It  is  not  "  for  such  period  as  the 
School  Board  may  fix " — it  leaves  the  School  Board  no  discretion. 
They  cannot  elect  for  life,  or  ad  vitam  aut  culpam,  or  for  a  period  of 
years,  but  only  **  during  pleasure."  The  School  Board  is  a  varying 
body,  and  the  Board  of  any  particular  date  cannot  bind  its  successors, 
or  even  itself,  for  any  time.  The  enactment  seems  to  me  to  be  that 
the  office  of  teacher  shall  be  precarious,  at  the  pleasure  of  the 
respective  Boards.  With  the  policy  of  this  provision  I  have  no 
concern.  If  the  enactment  is  clear,  it  must  receive  effect, — ^and  I 
read  it  as  equivalent  to  a  provision  that  every  schoolmaster  under 
the  Act  may  be  dismissed  at  any  time  and  at  the  mere  pleasure  of 
the  School  Borfrd.  I  cannot,  therefore,  agree  with  the  Sheriff- 
Substitute,  who  finds  that  the  bargain  was  for  a  year  certain,  renew- 
able by  tacit  relocation.  On  the  contrary,  I  agree  with  the  Sheriff- 
Principal,  that  the  appointment  was  during  pleasure,  and  terminable 
whenever  the  School  Board  should  choose." 

The  Surveyor  is  to  be  "  duly  qualified."  The  qualifications  are 
not  specified,  but  they  may  be  gathered  from  the  nature  of  the  duties 
laid  upon  him.  He  is  to  take  a  general  charge  of  the  paving  and 
drainage  and  other  works  authorised  by  the  Act^  and  to  discharge 
various  other  duties  specified  in  subsequent  sections. 

The  office  may  be  held  jointly  with  that  of  Inspector  of  Cleansing, 
or  Inspector  of  Lighting,  or  Sanitary  Inspector  (see  sec.  76),  It 
may  also  be  held  by  the  Chief  Constable,  but  it  will  seldom  happen 
that  an  officer  of  police  will  possess  the  technical  knowledge  required 
in  a  surveyor. 

The  Burgh  Surveyor  may  also  hold  the  office  of  Master  of  Works 
in  connection  with  the  Dean  of  Guild  Court  (sec  sec.  204) ;  if  so 
appointed,  he  will  have  a  separate  salary  for  that  office. 

74.  Inspeotor  of  Cleansing. — The  Commissioners  may 
appoint  an  Inspector  of  Cleansing  to  superintend  and  enforce 
the  due  execution  of  all  duties  to  be  performed  by  the 
scavengers  appointed  under  this  Act,  and  to  report  to  the 
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Commissioners  any  breach  of  the  provisions  of  this  Act,  ot 
other  Acts  or  bye-laws  herein  referred  to,  and  the  Com- 
missioners shall  duly  publish  the  name  of  any  Inspector  of 
Cleansing  appointed  by  them,  and  shall  require  him  to  provide 
and  keep  a  book,  in  which  shall  be  entered  all  reasonable 
complaints  made  by  any  inhabitant  of  the  burgh  of  any 
breach  of  the  provisions  of  this  Act,  or  of  the  bye-laws  made 
by  the  Commissioners,  and  the  Inspector  of  Cleansing  shall 
forthwith  inquire  into  the  truth  of  such  complaints,  and 
report  upon  the  same  to  the  Commissioners  at  their  next 
meeting ;  and  such  report,  and  the  order  of  the  Commissioners 
thereon,  shall  be  entered  in  the  said  book,  which  shall  be 
kept  at  the  office  of  the  Commissioners,  and  shall  be  open  at 
all  reasonable  times  to  the  inspection  of  any  householder, 
elector  of  the  burgh,  or  other  person  interested,  and  the  Com- 
missioners may  also  appoint  an  Inspector  of  Lighting. 

See  sec.  4  (9)  as  to  definition  of  "  the  Commissioners "  and  (4) 
•*  burgh." 

While  the  sections  as  to  the  appointment  of  Surveyor,  Sanitary 
Inspector,  and  Medical  OflBcer  are  imperative,  that  as  to  Inspector  of 
Cleansing  is  simply  enabling.  But  certain  sections  of  the  Act  which 
impose  duties  on  the  Inspector  of  Cleansing  imply  that  such  an 
officer  is  indispensable,  and  it  might  be  held  that  in  this  case  the 
word  "may"  not  merely  confers  a  power,  but  imposes  a  duty. 
As  to  binding  force  of  enabling  words,  see  note  to  sec.  9  (5),  p.  25. 
The  appointment,  if  made,  should  be  at  a  meeting  of  the  Com- 
missioners. 

Nothing  is  said  of  the  qualifications  of  the  Inspector  of  Cleansing, 
but  his  duties  are  set  forth  in  greater  detail  than  those  of  the  other 
officers.  His  name  is  to  be  published  by  the  Commissioners.  The 
mode  of  publication  is  not  specified,  but  no  doubt  the  requirement 
would  be  satisfied  by  an  advertisement  in  a  newspaper  circulating  in 
the  burgh.  In  addition  to  the  duties  specified  in  this  section,  a 
number  of  specific  duties  are  laid  upon  the  Inspector  of  Cleansing  by 
various  sections.  By  this  section  he  is  required  to  report  as  to  all 
breaches  of  the  provisions  of  this  Act,  or  other  Acts  or  bye-laws 
herein  referred  to ;  but  it  would  be  unreasonable  to  hold  that  bo  is 
to  undertake  duties  which  are  by  Statute  laid  upon  other  officers. 
For  instance,  all  complaints  as  to  sanitary  matters  will  be  attended 
to  by  the  Sanitary  Inspector ;  as  to  paving,  drainage,  insecure  build- 
ings, etc.,  by  the  Burgh  Surveyor;  as  to  matters  of  police,  by  the 
Chief  Constable, 

The  duties  of  the  Inspector  of  Cleansing  and  the  Sanitary  Inspector 
overlap  to  some  extent,  and  certain  duties  are  laid  alternatively  on 
either  of  these  officers.  Where  the  two  offices  are  not  held  by  the 
same  person,  it  will  be  necessary  for  the  Commissioners  to  make 
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regulations  (as  authorised  by  sec  55  (4))  determining  the  duties  to 
be  performed  respectively  by  each  officer. 

The  authority  to  appoint  an  Inspector  of  Lighting,  which  is  tacked 
on  to  the  end  of  sec  74,  seems  unnecessary,  as  the  general  authority 
to  appoint  inspectors  and  other  officers  given  by  sec  55  (4)  would 
no  doubt  have  sufficed  for  such  an  appointment, 

75.  Sanitary  Inspeotor.  —  The  Commissioners  shall 
appoint  a  Sanitary  Inspector,  subject  to  the  provisions  of  the 
Public  Health  Acts,  whose  duty  it  shall  be  to  superintend 
and  enforce  the  sanitary  provisions  of  such  Acts  and  this  Act 

The  appointment  of  a  Sanitary  Inspector  is  imperative,  but,  as  a 
matter  of  fact,  there  are  few  burghs  in  Scotland  where  such  an 
officer  has  not  already  been  appointed*  The  appointment  is  to  be 
subject  to  the  provisions  of  the  Public  Health  Acts.  The  leading 
provisions  regarding  the  appointment  of  Sanitary  Inspectors  aro 
contained  in  sec  8  of  the  Public  Health  Act  of  1867,  which  nins ; 
"  The  Local  Authority  may,  and  where  it  shall  be  thought  necessary 
by  the  Board  for  the  purposes  of  this  Act  the  Local  Authority  shall, 
appoint  a  Sanitary  Inspector  or  Inspectors,  who  shall  be  also 
Inspector  or  Inspectors  of  Common  Lodging-houses,  and  a  Medical 
Officer  or  Medical  Officers,  and  may  make  bye-laws  for  regtdating 
the  duties  of  such  Inspectors  and  Medical  Officers,  which  byo-laws 
shall  not  be  effectual  until  they  are  approved  of  by  the  Board ;  and 
the  Local  Authority  shall  appoint  convenient  places  for  their  offices, 
and  shall  allow  to  every  such  Inspector  or  Medical  Officer  on  account 
of  his  employment  a  proper  salary;  and  if  no  such  Inspector  or 
Medical  Officer  is  appointed,  the  Local  Authority  shall,  in  all  cases 
in  which  any  duty  is  laid  on  them  by  this  Act,  appoint  some  person, 
where  the  same  shall  be  necessary,  to  perform  such  duty,  and  shall 
remunerate  him  as  they  shall  see  fit ;  and  the  names  and  addresses 
and  salaries  of  the  said  Inspectors  and  Medical  Officers  shall  be 
reported  by  the  Local  Authority  to  the  Board  immediately  on  such 
persons  being  appointed  and  such  salaries  fixed;  and  the  said 
Inspectors  and  Medical  Officers  shall  be  bound  to  make  such  returns 
and  special  reports  to  the  Board  as  the  Board  shall  require  them  to 
make ;  and  the  said  Inspectors  shall  be  removable  from  office  only 
by  the  Board,  except  in  the  case  where  the  Local  Authority  is  the 
Town  Council,  or  Police  Commissioners,  or  Trustees  in  any  burgh 
in  Scotland  having  a  Local  Act  for  police  purposes,  or  having  a 
population  of  10,000  or  upwards  according  to  the  census  last  taken, 
in  which  case  the  Inspectors  shall  be  removable  from  office  by  the 
Local  Authority." 

The  duties  of  the  Sanitary  Inspector  aro  to  superintend  and 
enforce  the  sanitary  provisions  of  the  Public  Health  Acts  and  of  this 
-Act.  He  is  ex  offijdo  Inspector  of  Common  Lodging-houses,  and  is 
generally,  though  not  necessarily,  Inspector  of  Dairies.  Besides  his 
duties  under  &e  Public  Health  Acts  and  this  Act,  the  Sanitary 


Digitized  by  V3OOQ IC 


132  BURGH  POLICE  (SCOTLAND)  ACT,  i8ga. 

Inspector  has  duties  tinder  other  Acts,  e,g,  the  Factory  and  "Worktop 
Acts,  esjjecially  the  Act  of  1891.  As  to  the  bye-laws  for  regulating 
the  duties  of  the  Sanitary  Inspector,  see  sec.  97  (3)  and  notes. 

There  is  considerable  doubt  how  far  the  Sanitary  Inspector  of  a 
county  appointed  under  the  Local  Government  Act  is  entitled  to  act 
within  a  police  buigh.  On  the  one  hand,  the  County  Sanitary 
Inspector's  salary  is  paid  out  of  the  general  purposes  rate,  which  is 
levied  on  police  burghs  as  well  as  on  landward  district^  and  the 
police  burghs  have  therefore  an  equitable  claim  to  a  share  of  his 
services.  On  the  other  hand,  police  burghs  are  expressly  excluded 
from  the  operation  of  sec.  1 1  (4)  of  the  Local  Government  Actj  by 
which  the  administration  of  the  Public  Health  Acts  is  transferred  ta 
the  County  Councils,  and  consequently  these  burghs  may  be  held  to 
be  outwith  the  sanitary  jurisdiction  of  the  County  Council  and  the 
officers  appointed  by  them.  A  question  was  addressed  to  the  Lord 
Advocate  in  the  House  of  Commons  on  this  point.  Mr.  Reid  asked 
"whether  a  burgh,  with  a  separate  Local  Authority  to  administer 
the  Public  Health  Acts,  could  be  legally  assessed  for  the  salaries  of 
the  County  Medical  Officer  and  Sanitary  Inspector,  for  which  they 
were  receiving  no  benefit,  inasmuch  as  the  burgh  was  already 
assessed  by  the  Burgh  Local  Authority  for  the  salaries  of  the  Burgh 
Medical  Officer  and  Sanitary  Inspector?"  The  Lord  Advocate 
(Robertson)  replied  that  **  the  salaries  of  these  county  officers  are 
paid  out  of  the  general  purposes  rate,  and  burghs  such  as  Maxwell- 
town  contribute  their  proportion  towards  the  payment  of  these 
salaries.  It  is  no  doubt  the  case  that  such  burghs  are  also  assessed 
under  the  Public  Health  Act  for  the  salaries  of  their  own  Medical 
Officer  and  Sanitary  Inspector,  but  in  this  respect  they  do  not  differ 
from  the  rural  sanitary  districts.  The  new  Medical  Officer  is 
appointed  to  take  a  general  supervision  of  the  sanitary  condition 
of  the  whole  county,  including  both  urban  and  rural  districts."  The 
question  still  remains,  however,  What  is  the  nature  and  extent  of 
this  "  general  supervision  "  1 

By  sec.  2,  iii.  (a)  of  the  Local  Taxation  (Customs  and  Excise)  Act^ 
1890,  it  is  provided  that  a  contribution  shall  be  made  "  to  the  amount 
of  j£l 5,000  to  t^e  cost  of  Medical  Officers  and  Sanitary  Inspectors 
appointed  under  the  Public  Health  (Scotland)  *Act,  1867,  or  under 
the  Local  Government  (Scotland)  Act,  1889,  as  the  case  may  be,  in 
such  manner  and  according  to  such  regulations  as  may  be  prescribed 
by  the  Secretary  for  Scotland."  The  appointments  of  Sanitary 
Inspectors  in  burghs  being  made  under  the  Public  Health  Act,  the 
salaries  of  these  officers  will  rank  as  claims  against  this  contribution. 
The  regulations  issued  by  the  Secretary  for  Scotland  provide,  t?iter 
alia,  that  to  entitle  a  Local  Authority  to  participate,  their  arrange- 
ments *'  as  regards  the  amount  of  salaries  and  qualification  of  the 
officers  shall  be  approved  by  the  Secretary  for  Scotland,  on  the 
recommendation  of  the  Board  of  Supervision."  That  Board  has 
formulated  certain  conditions,  which  must  be  complied  with  before 
their  recommendation  is  given.  These,  however,  are  applicable  to 
the  officers  of  county  authorities  only. 
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*  As  to  the  tenure  of  office  of  Sanitary  Inspectors  (see  sec.  77  (3) 
and  notes). 

76.  Same  person  may  be  Surveyor  and  Inspector. 

— The  Comnaissioners  may,  if  they  tljink  fit,  appoint  tlie  eianie 
person  to  fill  any  two  or  more  of  the  offices  in  the  three  im- 
mediately preceding  sections  mentioned. 

If  the  offix^  of  Sanitary  Inspector  is  combined  with  any  other 
oflSce,  it  will  bo  necessary  to  keep  the  salaries  distinct,  in  order  that 
the  Commissioners  may  be  entitled  to  claim  a  share  of  the  govern- 
ment contribution  referred  to  in  the  notes  to  the  preceding  section. 

77.  Medical  Officer  of  Health. — (l.)  The  Commis- 
sioners shall  appoint  a  Medical  Officer  of  Health,  who  shall 
be  a  registered  medical  practitioner,  and  who  shall  also,  if 
appointed  after  the  15th  day  of  May  1894,  be  registered  on 
the  Medical  Register  as  a  holder  of  a  diploma  in  sanitary 
science,  public  health,  or  State  medicine,  under  sec.  21  of  the 
Medical  Act,  1886, 

The  appointment  of  a  Medical  Officer  of  Health  is  imperative,  and 
it  is  also  imperative  that  any  Medical  Officer-  of  Health  appointed 
after  15th  May  1894  should  hold  a  diploma  in  public  health.  As  to 
the  power  of  the  Medical  Officer  of  the  county  to  act  in  police  burghs, 
and  as  to  the  contribution  from  the  local  taxation  account  to  the  cost 
of  Medical  Officers,  see  notes  to  sec.  76. 

(2.)  It  shall  be  the  duty  of  the  Medical  Officer  to  ascertain 
the  existence  of  disease  within  the  limits  appointed  to  him, 
especially  of  all  infectious  diseases,  and  to  point  out  any  local 
causes  Ukely  to  occasion  or  continue  such  diseases,  or  other- 
wise injure  the  health  of  the  inhabitants,  and  to  point  out  the 
best  means  of  checking  or  preventing  the  spread  of  such  dis- 
eases, and  from  time  to  time,  as  required  by  the  Commissioners, 
to  report  to  them  upon  the  matters  aforesaid,  and  to  perform 
any  other  duties  of  a  like  nature  which  may  be  required  of 
him,  as  well  as  all  duties  pertaining  to  Medical  Officers  under 
the  Public  Health  Acts. 

In  addition  to  the  general  duties  set  forth  in  this  sub-section, 
specific  duties  are  laid  upon  the  Medical  Officer  of  Health  by  various 
sections  of  the  Act.  The  duties  pertaining  to  Medical  Officers  under 
the  Public  Health  Acts  will  be  found  in  the  Public  Health  Act,  1867, 
and  in  the  Factory  and  Workshop  Adts,  Infectious  Disease  (Notifica- 
tion) Act^  Housing  of  the  Working  Classes  Acts,  etc. 

(3.)  Tlie  Commissioner  shftU  .make  bye-laws  for  regulating 
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the  duties  of  the  Medical  OflBoer  of  Health  and  the  Sanitary 
Inspector,  subject  to  the  approval  of  the  Board  of  Supervision, 
in  manner  provided  by  the  Public  Health  Acts.  The  Burgh 
Surveyor,  Inspector  of  Cleansing,  Inspector  of  Lighting, 
Sanitary  Inspector,  and  Medical  Officer  of  Health  shall  hold 
office  during  the  pleasure  of  the  Commissioners,  but  as  regards 
the  two  last-mentioned  officers  subject  to  the  provisions  of 
sec.  54  of  the  Local  Government  (Scotland)  Act,  1889. 

Sec  8  of  the  Public  Health  Actj  1867,  provides  for  the  making  of 
bye-laws  for  regulating  the  duties  of  the  Medical  Officer  and  Sanitary 
Inspeclor,  but  under  the  Public  Health  Act  the  making  of  bye-laws 
is  permissive  (see  the  section  which  is  quoted  in  extenso  under  sec 
75), — under  this  Act  it  is  imperative.  As  these  bye-laws  refer  solely 
to  officers  of  the  Commissioners,  it  will  not  be  necessary  to  carry  out 
the  procedure  as  to  confirmation  and  publication  set  forth  in  sees.  316 
to  324. 

The  various  officers  hold  office  at  the  pleasure  of  the  Commissioners, 
butj  in  the  case  of  the  Medical  Officer  and  Sanitary  Inspector,  subject 
to  the  provisions  of  sec  54  of  the  Local  Government  Act.  The 
Burgh  Surveyor,  Inspector  of  Cleansing,  and  Inspector  of  Lighting 
are  thus  removable  at  the  will  of  the  Commissioners  without  any 
reason  being  assigned.  But  although  the  engagement  is  terminable 
at  pleasure,  it  does  not  follow  that  it  may  be  terminated  without 
notice.  In  Morrison  v,  Abemethy  School  Board,  3iti  July  1876 
(3  R,  945),  it  was  held  that  a  schoolmaster,  who  held  office  during 
the  pleasure  of  the  School  Board,  was  entitled  at  common  law  to 
reasonable  notice  before  dismissal,  or  to  a  money  payment  in  lieu 
thereof.  The  Lord  Justice-Clerk  (Moncreiff)  said:  "There  is  no 
doubt  about  the  tenure.  The  only  question  is,  what  a  tenure  *  at 
pleasure '  implies.  It  is  said  that  we  cannot  import  the  common  law 
into  the  Statute  From  this  I  entirely  dissent.  The  Statute  neces- 
sarily imports  the  common  law  by  providing  that  the  teacher  shall 
hold  office  during  the  pleasure  of  the  School  Board.  We  are  com- 
pelled to  resort  to  the  common  law  to  ascertain  what  are  the  incidents 
of  a  tenure  at  pleasure.  I  think  that  a  tenure  at  pleasure,  while 
it  implies  the  right  of  the  employer  to  dismiss  the  employed  at  any 
time,  without  reason  assigned,  lays  upon  him  an  obligation  either  to 
give  reasonable  notice  or  compensation  in  lieu  of  notice.  It  is  not 
necessary  to  go  into  the  principle  of  this  rule,  because  it  has  been 
applied  in  so  very  many  cases;  but  the  rule  is  based  on  obvious 
equity.  Our  judgment  will  not  allow  a  schoolmaster  to  retain  his 
office  one  day  longer  than  the  Board  thinks  fit,  but  it  will  secure  to 
men  offering  their  services  as  teachers  to  School  Boards  that  they 
will  not  be  obliged  to  leave  suddenly  without  compensation." 

But  the  tenure  at  pleasure  of  the  Medical  Officer  of  Health  and 
the  Sanitary  Inspector  is  very  greatly  modified  by  the  provisions  of 
sec.  54  (4)  of  the  Local  Government  Act>  which  provides :  "  Every 
Medical  Officer  and  every  Sanitary  Inspector  appointed  under  this  Act> 
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or  under  the  Public  Health  Acts,  shall  be  removable  from  office  only 
with  the  sanction  of  the  Board  of  Supervision."  By  sec.  8  of  the 
Public  Health  Act  (which  is  quoted  in  the  notes  to  sec.  75,  supra)^ 
it  is  provided  that  in  burghs  with  a  population  of  ten  thousand  or  up- 
wards, the  power  of  removing  Sanitary  Inspectors  should  lie  with  the 
Local  Authority  alone.  This  proviso,  however,  is  superseded,  and  no 
Sanitary  Inspector  can  be  removed  without  the  sanction  of  the  Board 
of  Supervision.  That  Board  obtained  the  opinion  of  counsel — Lord 
Advocate  (Robertson),  Dean  of  Faculty  (J.  B.  Balfour),  and  Mr. 
Gillespie — as  to  the  grounds  upon  which  they  were  entitled  to  sanction 
the  removal  of  officers.  Counsel  stated :  "  In  answer  to  this  question, 
we  are  of  opinion  (1)  that  the  Board  is  bound  to  grant  consent  on 
being  satisfied  that  the  officer  is  unfit  or  incompetent.  But  we  are 
further  (2)  of  opinion  that  the  Board  ought  to  consent  to  the  removal 
of  any  individual  Inspector,  on  being  satisfied  that  the  office  which 
he  holds  is  unnecessary.  Looking  to  the  reorganisation  which  is 
contemplated  by  the  Act,  and  particularly  by  the  52nd  section  of  it, 
we  think  it  is  the  duty  of  the  Board  to  facilitate  this  reorganisation 
by  consenting  to  the  removal  of  any  existing  Inspector,  on  being 
satisfied  that  his  office  is  unnecessary.  We  consider  that  the  In- 
spectors do  not  hold  their  office  ad  vitam  out  culpam,  and  it  would 
be  unfortunate  if  they  did,  as  this  might  very  seriously  impede  the 
introduction  of  the  new  arrangements,  as  well  as  the  general  efficiency 
of  the  administration.  On  the  other  hand,  we  think  that  Inspectors 
will  be  fully  secured  against  unjust  or  capricious  dismissal,  by  the 
necessity  of  satisfying  the  Board  that  the  officers  are  incompetent,  or 
that  the  offices  which  they  are  to  vacate  have  become  unnecessary, 
or  that  some  other  good  reason  exists  for  no  longer  continuing  their 
services.  We  are  of  opinion  that  the  Board  must  satisfy  itself  upon 
this  matter  in  each  case,  giving  due  weight  to  the  averment  of  the 
Local  Authority,  but  applying  its  own  mind  to  a  consideration  of  the 
circumstances."  In  answer  to  a  further  question,  whether  the  pro- 
vision of  sec.  54  (4)  of  the  Local  Government  Act  can  be  held  to 
import  an  ad  vitam  aut  ctdpam  appointment  in  the  case  of  Medical 
Officers,  counsel  stated :  "  We  do  not  think  that  the  section  referred 
to  imports  an  ad  vitam  aut  ctdpam  appointment  in  the  case  of 
Medicid  Officers.  We  have  already  expressed  an  opinion  to  the 
effect  that  the  consent  of  the  Board,  which  is  required  for  the 
removal  of  Inspectors,  does  not  import  any  such  tenure.  In  both 
cases  we  think  that  that  consent  may  be  given  if  the  public  interest 
is  found  to  require  either  the  removal  of  the  individual  or  the 
abolition  of  his  office."  Counsel  further  stated :  "  We  are  further 
of  opinion  that  the  necessity  for  obtaining  the  sanction  of  the  Board 
of  Supervision  cannot  be  evaded  by  the  appointment  being  made  for 
a  limited  period.  The  principle  which  has  been  applied  in  the 
case  of  Town-Clerks  of  royal  burghs  (see  Marwick  on  Municipal 
Elections,  p.  346,  and  cases  there  cited)  seems  to  be  applicable  in 
the  present  cases  also.'' 
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PAET  III.— POLICE  FORCK 
Chief  Constablb  and  Constables. 
78.  Appointment    of   Chief    Constable  and    of 

Constables. — The  Commissioners  of  burghs  which  at  the 
date  of  the  last  census  had  a  population  of  not  less  than  seven 
thousand^  and  at  the  date  of  the  passing  of  this  Act  maintain 
a  separate  police  force,  and  of  burghs  which  at  the  date  of  the 
last  census  had  a  population  of  not  less  than  twenty  thousand, 
and  of  any  burgh  with  respect  to  which  it  shall  be  at  any 
time  proved  to  the  satisfaction  of  the  SheriflF,  on  the  applica- 
tion of  the  Commissioners  of  such  burgh,  that  it  has  a  popula- 
tion of  not  less  than  twenty  thousand,  shall  from  time  to  time 
appoint  a  Chief  Constable,  at  a  fixed  annual  salary,  who  shall 
not  be  removable  or  subject  to  have  his  salary  diminished  by 
the  Commissioners,  unless  with  the  approbation  of  the  Chief 
Magistrate  of  the  burgh  and  the  Sheriff,  or,  in  case  of  their 
differing  in  opinion,  of  the  Secretary  for  Scotland,  but  may  be 
suspended  by  the  Magistrates,  with  consent  of  the  Sheriff,  for 
a  definite  period  pending  any  inquiry  instituted  with  a  view 
to  his  removal :  and  as  often  as  such  Commissioners  shall  fix 
the  number  of  constables  which  they  shall  judge  to  be 
necessary  f.>r  the  burgh,  and  the  rank  and  designation  of  such 
constables,  the  said  Chief  Constable  shall  appoint  proper 
persons  for  the  duty,  subject  (so  long  as  any  contribution  is 
made  from  public  funds  towards  the  expenses  of  the  police 
force  of  the  burgh)  to  such  regulations  as  may  be  made  from 
time  to  time  by  the  Secretary  for  Scotland,  and  shall  have 
power  to  direct  their  distribution  within  the  burgh,  and  to 
suspend  or  remove  them  at  pleasure ;  and  the  Chief  Constable 
may  also  be  appointed  to  any  one  or  more  of  the  offices  of 
Burgh  Prosecutor,  Burgh  Surveyor,  Inspector  of  Cleansing, 
Inspector  of  Lighting,  Sanitary  Inspector,  and  Firemaster. 

It  shall  be  lawful  to  appoint  the  same  person  to  be  Chief 
Constable  for  two  or  more  adjoining  burghs,  whether  situated 
in  one  or  more  counties,  if  the  Commissioners  of  such  burghs 
shall  agree  to  join  in  such  appointment;  and  the  Chief 
Constable  of  a  burgh  may,  if  the  Commissioners  shall  agree  to 
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join  in.  such  appointtnent,  be  appointed,  by  the  Standing  Joint 
Committee  of  the  county^  Chief  Constable  of  the  county  in 
which  such  burgh  is  wholly  or  partly,  situated,  or  of  any 
county  closely  adjacent ;  and  the  Chief  Constable  of  a  county 
or  any  Superintendent  of  a  division  of  the  county  may,  if  the 
Standing  Joint  Committee  of  the  county  shall  agree  to  join  in 
such  appointment,  be  appointed  Chief  Constable  of  auy  burgh 
situated  within  or  closely  adjacent  to  such  county  or  division 
of  a  county ;  and  in  like  manner  it  shall  be  lawful  for  the 
Chief  Constable  of  a  county,  with  the  sanction  of  the  Standing 
Joint  Committee,  to  appoint  the  Chief  Constable  of  any  burgh, 
situated  within  or  closely  adjacent  to  any  division  of  the 
county,  to  be  Superintendent  at  the  head  of  the  constables  of 
such  division  of  the  county,  if  the  Commissioners  of  the  burgh 
shall  agree  to  join  in  such  appointment 

Provided  that  nothing  herein  contained  shall  be  taken  to 
prevent  the  consolidation  of  county  and  burgh  police  establish»- 
ments  in  terms  of  the  Police  Act,  1857  ;  and  the  provisions  of 
the  said  Act  as  regards  consolidation  shall  apply  to  all  burghs 
which,  at  or  after  the  passing  of  this  Act,  have,  or  are  entitled 
to  have,  a  separate  police  force. 

If  the  Commissioners  fail  of  their  own  accord,  or  on  the 
requisition  of  the  Sheriflf  of  the  county,  within  three  months 
after  such  requisition,  to  appoint  a  Chief  Constable,  or  to  fix 
the  number  of  constables  for  the  burgh,  or  should  the  Chief 
Constable,  if  appointed,  fail  from  any  cause  to  appoint  a 
sufficient  number  of  constables  for  the  burgh,  the  Sheriflf  shall 
jn  any  such  case  make  a  representation  to  the  Secretary  for 
Scotland,  who  shall  inquire  and  report  thereon  to  Her 
Majesty  in  Council ;  and  it  shall  be  lawful  for  Her  Majesty, 
with  the  advice  of  Her  Privy  Council,  by  Order  in  Council, 
to  ordain  the  Commissioners  of  such  burgh  to  appoint  a  Chief 
Constable,  and  to  fix  the  number  of  constables  for  the  burgh, 
and  otherwise  to  give  eflfect  to  this  enactment  The  police  of 
the  burgh,  so  long  as  it  is  reported  efficient  by  Her  Majesty's 
Inspector  of  Constabulary  for  Scotland,  shall  be  certified  and 
treated  as  an  efficient  police  force  under  the  Police  Act,  1857, 
and  for  the  purposes  of  that  Act  the  burgh  shall  not  be 
deemed  to  form  part  of  the  county  in  which  it  is  situated. 

For  the  purposes  of  this  section,  the  burgh  of  Eenfrew,  and 
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the  police  burgh  of  Lerwick,  shall  be  deemed  each  to  have 
had  at  the  date  of  the  last  census  a  population  of  not  less 
than  seven  thousand. 

Three  classes  of  burghs  under  this  Act  may  appoint  a  Chief 
Constable — (1)  Those  having  a  population  of  not  less  than  seven 
thousand,  which  at  the  date  of  the  passing  of  the  Act  maintained  a 
separate  police  force;  (2)  Burghs  which,  at  the  date  of  the  last 
census,  had  a  population  of  not  less  than  twenty  thousand  ;  and  (3) 
Any  burgh  which  can  prove  to  the  satisfaction  of  the  Sheriff,  on  the 
application  of  the  Commissioners,  that  it  has  a  population  of  not  less 
than  twenty  thousand.  It  will  be  observed  that  the  words  used 
under  the  first  category  are:  "At  the  date  of  the  passing  of  the 
Act."  Now,  the  date  of  the  passing  of  the  Act  was  28th  June  1892, 
while  the  date  of  the  commencement  of  the  Act  is  15th  May  1893 
(sec.  2).  The  appointment  ought  to  be  made  at  a  regular  meeting  of 
the  Commissioners  duly  called,  and  if  there  be  more  than  one 
candidate  the  appointment  should  be  made  by  a  plurality  of  voices, 
as  before  indicated  in  discussing  that  subject  At  a  meeting  of 
statutory  Police  Commissioners,  held  for  the  purpose  of  filling  up  the 
vacant  office  of  Superintendent  of  Police,  a  candidate  having  been 
preferred  by  a  majority  of  votes  taken  by  ballot,  with  the  addition 
of  the  casting-vote  of  the  chairman — the  Court  considered  this  mode 
of  voting  illegal.  Watson  v.  Glasgow  Commissioners  of  Police,  10th 
March  1832  (10  S.,  481 ;  7  F.,  370). 

The  Chief  Constable  is  entitled  to  receive  a  fixed  annual  salary, 
and  is  not  removable,  or  subject  to  have  his  salary  diminished,  except 
with  the  approbation  of  the  Chief  Magistrate  and  the  Sheriff.  If 
they  differ,  the  Secretary  for  Scotland  is  to  be  the  judge.  The 
Magistrates,  with  the  consent  of  the  Sheriff,  may  suspend  the  Chief 
Constable  for  a  definite  period,  pending  any  inquiry  with  a  view  to 
his  removal.  It  will  be  observed  that  the  power  of  suspension  lies 
with  the  Magistrates,  not  with  the  Commissioners. 

The  Chief  Constable,  after  the  Commissioners  have  fixed  the 
number  of  constables  and  the  rank  and  designation  of  these,  is  to 
appoint  proper  persons  to  the  duties,  subject  to  regulations  to  be  made 
by  the  Secretary  for  Scotland.  The  Police  Act,  1857,  20  &  21  Vict, 
c.  72,  sec.  3,  provides  that  "rules  for  the  government,  pay, 
clothing,  accoutrements,  and  necessaries  of  such  constables  as  may 
be  appointed  under  this  Act,  shall  from  time  to  time  be  made  by  one 
of  Her  Majesty's  Principal  Secretaries  of  State."  This  provision  has 
until  now  applied  to  the  county  police  only,  and  as  the  "  regulations  " 
to  be  made  under  this  Act  are  not  limited^  it  may  be  assumed  that 
they  will  be  as  general  as  under  the  older  Act  The  Chief  Constable 
has  power  to  direct  the  distribution  of  the  constables  within  the 
hurgh,  and  to  suspend  or  remove  them  at  pleasure.  The  Chief 
Constable  is  eligible  for  any  one  or  more  of  the  offices  of  Burgh 
Prosecutor  (see  sec  461),  Burgh  Surveyor  (sec  73),  Inspector  of 
Cleansing  (sec.  74),  Inspector  of  Lighting  (sec.  74),  Sanitary  Inspector 
(sec.  75),  and  Firemaster  (sec.  291). 
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The  Police  Act,  1857,  20  &  21  Vict.  c.  72,  sec.  61,  provides  that 
it  shall  he  lawful  "  for  the  Commissioners  of  Supply  of  any  county, 
and  for  the  Magistrates  and  Town  Council  of  any  burgh  situated  in 
or  a4joining  to  such  county,  to  agree  together  for  the  consolidation  of 
the  county  and  burgh  jwlice  establishments ;  and  in  every  such  case, 
all  the  constables  appointed  either  for  the  county  or  the  burgh  shall 
have  all  the  powers,  privileges,  and  duties  throughout  the  county 
and  the  burgh  and  the  adjoining  counties,  which  constables  appointed 
for  any  county  have  within  such  county  or  adjoining  counties  under 
this  Act,  and  all  the  provisions  of  this  Act  shall  be  taken  to  apply  to 
the  burgh  constables  as  well  as  to  the  county  constables ;  and  the 
Magistrates  and  Council  of  the  burgh  shall  thereupon  forthwith,  and 
thereafter  annually,  on  or  before  the  30th  day  of  April,  appoint  to  be 
members  of  the  Police  Committee  hereinbefore  mentioned,  one  or 
more  of  their  number  as  may  have  been  fixed  in  such  agreement, 
who,  while  the  agreement  subsists,  shall  have  the  like  powers,  as 
members  of  such  Committee,  with  the  members  appointed  by  the 
Commissioners  of  Supply ;  and  every  such  agreement  which  shall 
have  been  agreed  to  by  the  Commissioners  of  Supply  of  the  county 
on  the  one  hand,  and  by  the  Magistrates  and  Town  Council  of  the 
burgh  on  the  other  hand,  shall  be  binding  on  both  parties  as  soon  as 
a  memorandum  of  such  agreement  shall  be  signed  by  the  Convener 
of  the  Commissioners  of  Supply  and  Clerk  of  Supply  of  the  county 
on  behalf  of  the  county,  and  by  the  Chief  Magistrate  and  Town- Clerk 
of  the  burgh  on  behalf  of  the  burgh ;  and  when  any  such  agreement 
shall  have  been  made  between  any  county  and  any  burgh,  either  party 
shall  be  empowered  to  put  an  end  thereunto  without  the  consent  of 
the  other  party,  after  six  months'  notice  in  writing  shall  have  been 
given  to  the  other  party ;  such  notice,  if  given  by  the  county,  to  be 
signed  by  the  Convener  of  the  Commissioners  of  Supply  and  Clerk  of 
Supply  of  the  county,  and  if  given  by  the  burgh,  to  be  signed  by  the 
Chief  Magistrate  and  Town-Clerk  of  the  burgh:  provided  always, 
that  no  such  notice  shall  be  given  by  the  county  or  by  the  burgh, 
unless  in  either  case  such  notice  shall  be  agreed  upon  by  a  majority 
of  three-fourths  of  a  meeting  of  the  Commissioners  of  Supply  of  the 
county,  specially  convened  for  the  purpose,  or  at  one  or  other  of  the 
statutory  meetings  of  the  Commissioners  of  Supply,  fourteen  daya' 
notice  having  been  given  of  the  intention  to  bring  such  subject  before 
the  meeting,  or  three-f oxirths  of  the  Magistrates  and  Town  Council  of 
the  burgh  ;  and  no  such  notice  shall  be  given  by  any  county  or  burgh 
without  consent  of  one  of  Her  Majesty's  Principal  Secretaries  of 
State."  By  the  Local  Government  Act,  1889,  the  County  Council  is 
substituted  for  the  Commissioners  of  Supply,  and  the  County  Clerk 
for  the  Clerk  of  Supply ;  and  the  Standing  Joint  Committee  of  the 
county  takes  the  place  of  the  Police  Committee.  See  the  Local 
Government  Act,  sects.  11  (1),  12  (4),  and  18  (1)  and  (5). 

It  will  be  observed  that  under  this  clause  the  Chief  Constable  is 
to  appoint  proper  persons  for  the  duty  of  constables,  the  Commis- 
sioners only  having  power  to  fix  the  number  of  these.  Under  the 
old  Edinburgh  Police  Acts  a  somewhat  similar  provision  existed^ 
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charging  tfaexn  with  certain  financial  and  fiscal  duties,  but  not  giving 
them  the  power  to  appoint  a  Police  Superintendent,  or  of  inter- 
fering with  the  criminal  department,  except  to  ^yi  the  number  of 
constables.  They  were  therefore  held  not  liable  for  a  wrongous 
apprehension  and  assault  committed  by  a  constable  belonging  to 
the  police  force  which  they  paid.  Thomson  v,  Mitchell  (I  Robinson 
App.,  162,  1840).  But  in  Melvin  v.  Wilson,  22nd  May  1847  (9  D., 
1129),  the  liability  of  the  Police  Superintendent  for  the  acts  of  his 
subordinates  was  assumed,  though  in  that  case  it  was  held  that  the 
watchmen  were  justified  in  apprehending  and  securing  a  prisoner  who 
had  been  found  carrying  a  peacock  at  an  early  hour  in  the  morning, 
and  brought  to  the  police  office,  in  the  cells  of  which  he  was  confined 
on  suspicion  of  having  stolen  it  So  again  in  Young  v.  Glasgow 
Magistrates,  16th  May  1891  (18  R,  825),  in  an  action  of  damages 
for  wrongous  apprehension  against  two  police  constables  and  tho 
Magistrates  and  Town  Council  of  Glasgow  as  Police  Commissionerss 
the  Magistrates  and  Town  Council  were  assoilzied,  on  the  ground  that 
the  constables  were  not  their  servants,  the  control  and  management 
of  the  police  being  vested  in  another  statutory  body,  a  committee  of 
the  Police  Commissioners  and  the  Sheriff.  In  this  case  the  triali 
proceeded  against  the  two  constables  alone,  and  they  were  found 
liable  in  damages  upon  an  issue,  on  which  it  was  held  that  the 
pursuers  were  bound  to  aver  malice  and  want  of  probable  cause. 

In  Pringle  v.  Bremner  and  Stirling,  6th  May  1867  (5  Mac,  H.  L., 
55),  in  an  action  of  damages  raised  against  the  Chief  Constable  of 
Fife  and  a  sergeant  in  the  constabulary,  the  House  of  Lordd  (reveraing 
the  judgment  of  the  Court  of  Session),  held  the  action  relevant  where 
the  pursuer  alleged  that  the  defenders  had  illegally  and  without 
warrant  searched  his  repositories  and  apprehended  and  imprisoned 
him,  leaving  the  defenders  to  justify  their  conduct  at  the  trial. 
'  The  Chief  Constable  has,  however,  a  considerable  discretion  vested 
in  him,  and  it  is  not  every  error  in  judgment,  particularly  in  relation 
to  a  precautionary  act,  that  will  render  him  liable  in  damages. 

In  Brown  v.  Murray,  6th  March  1874  (1  R,  776),  unofficial  and 
inaccurate  cards  of  certain  horse  races  were  being  sold  in  a  burgh 
near  the  race-course.  The  proprietor  of  the  official  card  applied  to 
the  Superintendent  of  Police,  who,  being  apprehensive  that  the  sale 
of  inaccurate  cards  would  lead  to  a  breach  of  the  peace,  went  to  the 
shop  of  the  publisher,  and  there,  by  strong  remonstrances,  though 
without  express  threats  of  criminal  procedure,  induced  him  to  stop  the 
sale.  -ffeW,  that  neither  the  Superintendent  nor  the  proprietor  of  the 
official  card  were  liable  in  damages  to  the  publisher  for  loss  of  profit. 

A  Superintendent  of  Police  has  no  power,  without  the  authority  of 
a  Magistrate,  to  convey  a  prisoner  to  a  place  beyond  the  bounds  in 
which  he  is  entitled  to  act.  See  Hollands  v,  Richardson,  12th  July 
1843,  5  D.,  1352.  See  sec.  494,  entitling  Magistrates  to  require  the 
dismissal  of  constables. 

79.  Declaration  by  Constables. — The  Chief  Constable 

and  otiier  constables  so  appointed. shall,  before  a  Magistrate, 
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make  the  following  declaration — videlicei,  "I  hereby  do 
solemnly,  sincerely,  and  truly  declare  and  affirm  that  I  will 
faithfully  discharge  the  duties  of  the  office  of  constable." 

This  declaration  must  be  taken  by  the  Chief  Constable  and  all 
other  constables  appointed  under  the  Act,  and  should  be  made  before 
the  Magistrate  immediately  on  appointment  , 

80.  Powers  of  CoQStables. — The  Chief  Constable  and 
constables  shall  have  all  the  powers  and  privileges  which  any 
constable  or  police  officer  duly  appointed  has,  by  virtue  of  the 
common  law  or  by  Statute,  in  the  burgh  for  which  they  are 
so  appointed,  and  in  any  county  in  which  such  burgh  is 
wholly  or  partly  situated,  and  in  any  burgh  contiguous  or 
adjacent  to  such  burgh,  and  in  any  harbour,  bay,  loch,  or 
anchorage  within  or  adjoining  such  burgh  or  county. 

The  powers  of  constables  at  common  law  are  very  difficult  to 
define.  Erskine  sAys;  "It  is  their  duty  to  apprehend  offenders 
against  the  peace,  vagrants,  frequenters  of  disorderly  houses,  and 
such  as  can  give  no  account  of  themselves,  and  carry  them  to  justice ; 
to  suppress  riots,  with  the  assistance  of  the  neighbourhood,  and 
apprehend  the  rioters,  but  after  the  riot  is  over  no  constable  is 
authorispd  to  lay  hold  of  any  person  concerned  in  it  unless  one  has 
been  dangerously  wounded  in  the  fray." — Erskine,  i  16.  See  also 
Hume,  i.  386,  ii.  75  ;  Barclay's  Digest. 

For  the  constables'  powers  under  Statute,  reference  may  be  made 
to  the  vai-ious  Police  Statutes  under  which  they  act.  Their  powers 
under  this  Statute  will  be  seen  therein.  Constables  are  privileged 
when  acting  within  the  sphere  of  their  duty,  and  may  even  appre- 
hend without  a  warrant  (see  sec.  86),  but  that  is  always  a  question 
of  circumstances  whether  it  is  justifiable  or  not.  See  Melvin  v. 
Wilson,  22nd  May  1847  (9  D.,  1129);  Peggie  v.  Clark,  10th  Nov. 
1868  (7  M.,  89) ;  Young  v.  Magistrates  of  Glasgow,  16th  May  1891 
(18  R,  825). 

81.  Police  Arrangements  for  other  Bnrghs. — All 

other  bnrghs  shall  be  supplied  with  constables  by  the  counties 
in  which  they  are  situated,  under  the  provisions  of  the  Local 
Government  (Scotland)  Act,  1889,  or,  in  the  option  of  the 
Commissioners  of  the  burgh,  under  the  provisions  hereinafter 
contained,  and  in  the  latter  case  the  Chief  Constable  of  the 
county,  in  making  his  arrangements  for  distributing  the 
constables  within  the  county,  shall,  on  the  requisition  of  the 
Commissioners  of  such  burghs,  appoint  as  constables  for  the 
burgh  all  or  any  one  or  more  of  the  county  constables,  who  iii 
virtue  of  such  appointment  shall,  in  addition  to.  the  powers  of; 
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and  duties  incumbent  on  them  as:  county  constables  under  the 
Police  Act,  1857,  have  all  the  powers  of  and  shall  perform 
all  the  duties  incumbent  on  them  as  constables  under  this 
Act,  and  such  Chief  Constable  shall  also  appoint  one  of  the 
said  constables  to  be  stationed  in  the  burgh,  and  to  hold  the 
position  of  Chief  Officer  of  Police  in  the  burgh ;  and  such 
Chief  Officer  of  Police  shall,  for  the  purposes  of  this  Act,  and 
subject  to  the  control  and  orders  of  such  Chief  Constable,  and 
of  any  officers  having  by  special  authority  of  such  Chief  Con- 
stable the  duty  of  supervising  the  constabulary  force  stationed 
within  the  burgh  (but  only  so  long  as  his  appointment  by  the 
Chief  Constable  continues  in  force),  hold  the  position  of  Chief 
Constable  in  the  burgh,  and  possess  all  the  powers  (except 
that  of  appointing,  distributing,  suspending,  removing,  or  im- 
posing fines  on  constables),  and  be  entitled  to  act  in  all  other 
respects  as  other  Chief  Constables  appointed  by  the  Commis- 
sioners under  this  Act,  and  all  the  powers  and  authority  con- 
ferred on  Chief  Constables  appointed  by  the  Commissioners 
under  this  Act  shall  be  held,  and  may  at  his  pleasure  be 
exercised,  by  the  Chief  Constable  of  the  county,  and  by  any 
officers  having  special  authority  as  aforesaid ;  and  the  expenses 
to  be  incurred  in  carrying  out  this  arrangement  shall  be  borne 
and  disbursed  by  the  County  Council  of  the  county ;  and  it 
shall  be  lawful  for  the  Commissioners  of  such  burghs  from 
time  to  time  during  pleasure,  with  the  consent  of  the  Standing 
Joint  Committee  of  the  county,  to  appoint  such  Chief  Officer 
of  Police  to  any  office  in  the  burgh  which  it  would  be  com- 
petent for  the  Chief  Constable  of  a  burgh  to  hold;  and  it 
shall  also  be  lawful  for  the  Commissioners  of  such  burghs, 
aud  they  are  hereby  required,  to  contract  with  and  agree  to 
pay  out  of  the  burgh  general  assessment  to  the  County  Council 
of  the  county  in  which  the  burgh  is  situated,  such  sums  as 
may  from  time  to  time  be  found  requisite  for  the  constabulary 
service  within  the  burgh,  as  the  same  may  be  agreed  on 
between  themselves  aud  the  Standing  Joint  Committee  of  the 
county,  or,  failing  such  agreement  as  aforesaid,  as  shall  be  fixed 
by  the  Sheriff  after  hearing  parties,  and  whose  decision  shall 
be  final,  and  the  expense  defrayed  by  the  County  Council 
under  the  two  heads  of  general  expenditure  and  local  expendi- 
ture for  the  police  in  the  said  burgh  shall  be  paid  to  the 
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County  Treasurer  out  of  the  burgh  general  assessment,  which 
payment  shall  be  regulated  and  determined  in  accordance 
with  the  provisions  of  sec.  59  of  the  Police  Act,  1857 ;  and 
so  long  as  the  sums,  either  fixed  by  agreement  or  determined 
as  aforesaid,  are  duly  paid  by  the  Commissioners  of  such 
burghs,  all  the  powers  to  assess  for  the  purposes  of  the  said 
Police  Act,  1857,  within  the  burgh  for  which  the  same  are 
paid,  shall  be  suspended ;  and  the  Chief  Magistrate  of  such 
burgh  shall  be  ex  officio  a  Justice  of  the  Peace,  and  a  Com- 
missioner of  Supply  of  each  and  all  of  the  several  counties  in 
which  any  part  of  such  burgh  may  be  situate ;  and  so  long  as 
such  contract  or  aiTangement  subsists,  it  shall  be  lawful  to 
act  upon  it,  although  the  population  may,  according  to  the 
last  census  for  the  time,  amount  to  twenty  thousand  or  up- 
wards ;  but  without  prejudice,  in  that  event,  but  in  that  event 
only,  to  the  Commissioners  terminating  the  contract,  after 
twelve  months'  notice,  and  themselves  appointing  a  Chief 
Constable,  and  having  constables,  as  in  the  case  of  burghs 
having  a  population  of  twenty  thousand  or  upwards,  in 
which  case  all  the  powers  of  assessment  within  the  burgh 
for  the  purposes  of  the  said  Act  shall  thereafter  cease  and 
determine. 

Provided  always,  that  sec.  73  of  the  Police  Act,  1857, 
shall,  from  and  after  the  commencement  of  this  Act,  be  read 
and  construed  as  if  after  the  words  "  any  burgh  being  a  royal 
or  parliamentary  burgh,  or  burgh  of  barony  or  regality,"  therein 
occurring,  the  woixis  "  or  police  burgh  "  were  therein  added. 

By  sec  13  of  the  Local  Government  (Scotland)  Act,  1889,  52  & 
53  Vict.  c.  50,  it  is  provided  that,  "where  a  burgh  or  police 
burgh  contains  a  population  of  less  than  seven  thousand,  then,  on 
and  after  the  appointed  day,  all  powers,  duties,  and  liabilities  of 
the  Magistrates  and  Council  or  Police  Commissioners  of  such  burgh 
"or  police  burgh,  if  any,  in  relation  to  the  raising,  management,  and 
maintenance  of  a  police  force  —  hereinafter  referred  to  as  the 
administration  of  the  police — shall  cease,  and  subject  to  the  pro- 
visions of  this  Act  as  to  the  existing  members  of  the  police  force, 
the  County  Council  shall  have  the  same  powers  and  duties,  and  shall 
have  transferred  to  it  the  same  liabilities  as  regards  the  administra- 
tion of  poUce  within  such  burgh  Or  police  burgh,  as  they  have  in 
every  other  part  of  the  county.  For  the  purposes  of  sec.  74  of  the 
PoHce  Act,  1857,  the  expression  'this  Act'  shall  include  the  Local 
Government  (Scotland)  Act,  1889,  and  shall  be  held  to  apply  to 
police  burghs." 
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And  by  sec.  18,  sub-head  (5),  it  is  provided  that  "the  Standing 
Joint  Committee  appointed  in  terms  of  this  section  shall,  after  the 
appointed  day,  be  deemed  to  be  the  Police  Committee  under  the 
Police  Act,  1857,  and  shall  have  all  the  powers  of  such  Committee, 
and  be  subject  to  all  the  provisions  of  that  Act,  except  in  so  far  as 
these  provisions  are  expressly  modified  by  this  Act" 

And  by  sec.  60  it  is  provided  that,  "  in  order  to  give  effect  to  the 
provisions  contained  in  sees.  13  and  14  of  this  Act,  with  respect  to 
the  burgbs  and  police  burghs  therein  referred  to,  the  following 
farther  provisions  shall  have  effect : — 

"(1)  The  County  Council  and  the  Town  Council  or  Police  Com^' 
missioners  of  any  such  burgh  or  police  burgh,  as  the  case  may  be, 
may  make  agreements  for  the  purpose  of  adjusting  any  property, 
income,  debts,  liabilities,  and  expenses,  so  far  as  affected  by  this  Act| 
in  manner  and  to  the  effect  hereinafter  provided ; 

"(2)  In  case  of  any  inability  to  agree  upon  any  matter  requiring 
adjustment  for  the  purpose  of  this  Act,  the  Boundary  Commissioners 
hereinbefore  appointed,  and,  after  the  expiry  of  the  powers,  of  the 
Boundary  Commissioners^  the  Secretary  for  Scotland,  on  the  applica- 
tion of  either  party,  may  by  order  make  the  adjustment  in  the 
manner  and  to  the  effect  hereinbefore  provided. 

"  (3)  Every  such  burgh  shall  contribute  to  the  county  fund  in  aid 
of  the  expenditure  thereout  for  the  administration  of  the  Police  and 
of  the  Contagious  Diseases  (Animals)  Acts,  or  for  the  latter  purpose 
only,  as  the  case  may  be. 

"(4)  For  the  purpose  of  every  such  contribution,  the  rateable 
property  of  the  burgh,  as  appearing  on  the  Valuation  Roll  of  the 
burgh,  shall  be  included  in  the  rateable  property  of  the  county,  and 
the  item  of  the  consolidated  rates  applicable  to  the  expenditure,  in 
the  immediately  preceding  sub-section  mentioned,  shall  be  ascertained 
and  fixed  accordingly,  as  if  such  burgh  were  one  of  the  parishes  in 
the  county ;  but  the  amount  of  the  contribution  apportioned  to  the 
burgh  shall  not  be  assessed  by  the  County  Council  on  the  several 
lands  and  heritages  in  such  burgh,  but  shall  be  paid  by  the  Town 
Council  out  of  the  police  assessment,  or,  if  there  is  no  police  assess- 
ment, out  of  any  other  assessment  imposed  and  levied  therein,  or  out 
of  the  common  good  of  such  burgh. 

"  (5)  The  lands  and  heritages  within  any  such  police  burgh  shall 
be  assessed  by  the  County  Council  in  respect  of  the  expenditure  on 
the  administration  of  the  Police  and  of  the  Contagious  Diseases 
(Animals)  Acts,  in  the  same  manner  as  other  lands  and  heritages 
within  the  county." 

And  by  sec.  73  of  the  Police  Act,  1857,  it  is  provided  that,  "if 
under  this  Act  any  burgh,  being  a  royal  or  parliamentary  burgh,  or 
burgh  of  barony  or  regality,  containing  by  the  Grovemment  census 
immediately  preceding  more  than  two  thousand  inhabitants,  shall  be 
comprehended  in  and  form  part  of  any  county  or  district  for  the 
purposes  of  this  Act,  the  Chief  Magistrate  of  such  burgh  shall  be  an 
ex  officio  member  of  the  Police  Committee  of  the  county  or  district : 
provided  always,  that  there  shall  never  be  more  than  two  such 
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members  of  any  Police  Committee,  and  if  more  than  two  such 
burghs  shall  be  so  comprehended,  the  Chief  Magistrates  of  such 
burghs  shall  be  members  of  the  Committee  in  annual  rotation,  the 
Chief  Magistrates  of  the  two  burghs  which  contain  the  greatest 
amount  of  population,  as  shown  on  such  census,  being  members  of 
the  Committee  for  the  year  commencing  on  the  Ist  day  of  November 
next,  and  the  like  order  being  observed  annually  in  regard  to  the 
Chief  Magistrates  of  the  other  burghs  respectively," 

See  sub-head  (25),  sec  4,  for  definition  of  "police  burgh." 
Sec  81  provides  for  the  police  arrangements  of  the  burghs  to 
which  sec  78  docs  not  apply.  These  burghs  are  to  be  supplieid  with 
constables  by  the  counties  in  which  they  are  situated,  either  under 
the  provisions  of  the  Local  Government  Act  (in  which  case  the 
burgh  would  be  assessed  for  police  purposes  as  part  of  the  county), 
or,  in  the  option  of  the  Commissioners,  under  certain  new  provisions 
contained  in  this  section.  None  of  the  new  provisions  will  apply  to 
those  burghs  where  the  Commissioners  elect  to  continue  the  existing 
arrangements  under  the  Local  Government  Act  Where  the  Com- 
missioners resolve  to  adopt  the  new  arrangement,  the  expense  will 
be  defrayed  in  the  first  instance  by  the  County  Council,  but  that 
body  will  be  reimbursed  by  the  burgh  paying  out  of  the  burgh 
general  assessment  such  sums  as  may  be  agreed  upon  between  them 
and  the  Standing  Joint  Committee  of  the  county,  or,  failing  agreement, 
as  may  be  fixed  by  tbe  Sheriff,  in  conformity  with  sec  59  of  the 
Police  Act,  1857.  Sec.  59  of  the  Police  (Scotland)  Act,  1857,  30  & 
31  Vict  c  72,  provides :  "If  the  Secretary  of  State  shall  approve  of 
such  division  of  the  county  (the  division  of  the  county  into  districts 
as  provided  by  sec.  58),  or  of  any  part  thereof  into  police  districte, 
for  the  purpose  aforesaid,  the  expense  of  putting  this  Act  into  execu- 
tion in  such  county,  or  part  of  such  county,  shall  be  classed  under  two 
heads  of  general  expenditure  and  local  expenditure ;  and  the  general 
expenditure  shall  be  defrayed  in  common  by  all  the  districts,  and 
the  local  expenditure,  consisting  of  the  expense  of  the  salaries  and 
clothing  of  the  constables  appointed  for  each  district,  and  such  other 
expenses  as  the  Commissioners  of  Supply,  subject  to  the  approval  of 
the  Secretary  of  State,  shall  direct  to  be  included  under  this  head, 
shall  be  defrayed  by  each  police  district  separately ;  and  the  assess- 
ments under  this  Act  shall  be  assessed  and  levied  in  such  police 
district  accordingly:  provided  always,  that,  notwithstanding  the 
division  of  any  county  or  part  of  any  county  into  police  districts,  the 
constables  of  all  such  districts  shall  continue  as  part  of  the  same  force, 
and  be  subject  to  the  same  authority,  and  be  liable,  if  required,  to 
perform  the  same  duty,  in  any  part  of  the  county  or  elsewhere,  as  if 
no  such  division  into  police  districts  had  been  made."  So  long  as. 
these  sums  are  paid,  the  power  of  the  County  Council  to  assess  the 
burgh  for  police  purposes  is  suspended.  A  burgh  which  has  adopted 
this  arrangement  may,  in  the  event  of  its  population  increasing  to 
twenty  thousand  or  upwards,  either  continue  to  act  upon  that  arrange- 
ment, or  may,  after  twelve  months'  notice,  terminate  the  contract, 
and  themselves  appoint  a  Chief  Constable  and  employ  other  constables, 
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iti  terms  of  sec.  78.  There  is  no  specific  provision  enaUing  the 
Commissioners  of  a  buigh  to  terminate  the  contract  or  agreement 
entered  into  under  the  provisions  of  this  section,  and  to  revert  to  the 
arrangement  provided  for  by  the  Local  Government  Act,  but  possibly 
such  a  course  would  not  be  incompetent. 

82.  Additional  Number  of  Constables  for  Bnrghs 

temporarily. — ^Where  in  any  burgh  there  is,  during  part 
of  the  year,  a  large  increase  of  the  population,  either  for  the 
purposes  of  trade  or  for  recreation  and  health,  whereby,  or  for 
any  other  reason,  it  is  necessary  or  expedient  to  have  an 
additional  number  of  constables  in  such  burgh,  it  shall  be 
lawful  for  the  Chief  Constable  of  the  county  in  which  such 
burgh  is  situated,  or  of  any  other  county,  with  the  consent  of 
the  Standing  Joint  Committee  of  the  county,  or  the  Chief 
Constable  of  any  other  burgh,  with  the  consent  of  the 
Magistrates,  on  the  application  of  the  Commissioners  of  such 
burgh,  accompanied,  if  so  required,  with  a  satisfactory  under- 
taking to  pay  the  expenses  after  mentioned,  to  direct  the 
constables  of  such  county  or  burgh  respectively  to  proceed  to 
and  act  temporarily  as  constables  in  such  burgh ;  and  such 
constables,  during  the  time  they  are  so  doing  duty  in  such 
burgh,  shall  have  all  the  powers  and  perform  all  the  duties 
of  constables  in  such  burgh ;  and  the  expenses  to  be  incurred 
in  sending  the  constables  to,  and  bringing  them  back  from, 
such  burgh,  and  the  remuneration  for  the  services  of  the 
constables,  and  all  expenses  incident  to  such  services,  shall 
form  a  charge  against  such  burgh,  and  the  Commissioners 
thereof  shall  pay  the  same  out  of  the  burgh  general  assess- 
ment of  such  burgh;  and  in  case  of  dispute,  the  amount 
thereof  shall  be  ascertained  and  fixed  by  the  Sheriff  in  a 
summary  manner,  whose  decision  shall  be  final:  Provided 
that  the  Chief  Constable  of  any  burgh  may,  with  the  sanction 
of  the  Chief  Magistrate,  appoint  additional  constables  to  act 
within  such  burgh  on  any  special  occasion,  or  for  such  period 
for  which  such  additional  constables  may  be  deemed  by  him 
to  be  necessary,  and  such  additional  constables  so  appointed 
shall  have  all  the  powers  of  police  constables. 

A  question  may  arise  here,  whether  under  the  words  ''  it  shall  be 
lawful,"  for  the  Chief  Constable,  in  the  circumstances  stated,  to 
direct  the  constables  to  proceed  and  act  in  a  burgh,  implies  an  obli^ 
gation  on  the  pai^t  of  such  Constable  to  grant  the  request^  or  if  a 
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Aiscreiion  is  vested  in  him  to  grant  or  t^fuse.  It  is  only  the  ques- 
tion of  expenses  in  the  event  of  a  dispute,  which  is  to  be  fixed  by 
the  Sheriff,  and  it  would  have  obviated  any  difficulty  on  this  score 
had  this  matter  likewise  been  committed  to  the  Sheriff.  The  correct 
view  seems  to  be  that  the  discretion  lies,  not  with  the  Chief  Con- 
stable, but  with  the  Standing  Joint  Committee  of  the  county,  or  with 
the  Magistrates,  (as  the  case  may  be),  whose  consent  is  necessary, 
before  the  Chief  Constable  can  act  It  would  appear  that  the  giving 
or  withholding  of  the  consent  lies  in  the  discretion  of  the  two  bodies 
reepectively,  but  such  consent  being  given,  and  the  other  require- 
ments of  the  Statute  being  complied  with,  the  Chief  Constable 
would  have  no  option,  but  is  required  to  act  in  terms  of  the  seetion. 

83.  Power  to  detach  CopBtables  to  other  Places. 

— On  the  requisition  of  the  SheriflF  of  any  county  or  Chief 
Magistrate  of  any  burgh  in  Scotland,  the  Chief  Constable  of 
any  burgh,  or  Chief  Constable  of  any  county,  shall,  if  so 
directed  by  the  Magistrates  of  the  burgh  or  the  Standing 
Joint  Committee  of  the  county  respectively,  or,  in  case  of 
urgency,  by  the  acting  Chief  Magistrate  or  the  Chairman  of 
the  Standing  Joint  Committee  respectively,  detach  constables 
to  act  in  other  counties  or  burghs,  guarantee  being  obtained 
for  outlay  and  expense,  and  also  a  reasonable  sum  for  the 
services  of  the  constables,  and  also  for  provision  in  case  of 
constables  being  injured  or  killed ;  and  during  the  time  they 
fire  so  doing  duty  in  other  counties  or  bui^ghs,  the  constables 
shall  have  all  the  powers  and  perform  all  the  duties  of  the 
constables  in  such  counties  or  burghs  respectively;  and 
further,  on  the  requisition  or  order  of  the  Secretary  for  Scot- 
land, the  Chief  Constable  of  any  burgh,  or  the  Chief  Constable 
of  any  county,  shall  have  power  to  supply  a  certain  portion  of 
the  police  force  under  his  charge  for  any  special  or  temporary 
duty  or  service  elsewhere  within  Scotland,  the  proportiou 
from  any  one  force  not  to  exceed  ten  per  centum,  and  the 
expense  to  be  defrayed  by  the  force  requiring  the  extra  police 
assistance^ 

Apparently,  under  this  section,  the  Magistrates  of  a  burgh,  or  the 
Standing  Joint  Committee  of  a  county,  are  to  have  a  discretion  as  tp 
whether  the  Sheri£f*s  or  Chief  Magistrate's  request  for  constables  in 
an  emergency  is  to  be  granted.  Possibly  the  good  judgment  of 
Magistrates  and  the  Joint  Conmiittees  may  obviate  any  difficulty 
tmder  this  head. 

Although  this  Act  applies  in  general  to  burghs  only,  the  enact- 
ment ill  Uiifl  section  applies  to  both  burghs  and^counties. 
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There  is  no  provision  in  this  section,  such  as  is  made  in  the 
preceding  section,  to  meet  the  case  of  a  dispute  as  to  the  expensel. 

84.  Constables  may  execute  Warrants. — ^AU  war- 
rants and  deliverances  by  any  Lord  Commissioner  of  Justi- 
ciary, Sheriff,  Magistrate,  Justice  or  Justices,  Court,  or  other 
lawful  authority,  which  may  be  issued  in  any  criminal  pro- 
ceeding, may  be  served  and  executed,  and  all  services,  cita- 
tions, and  executions  in  any  such  criminal  proceeding  may  be 
made  and  given  by  the  Chief  Constable,  or  by  any  constable 
appointed  under  this  Act. 

It  will  be  observed  that  the  warrant  and  deliverance  here  referred 
to  are  limited  to  those  issued  in  regard  to  criminal  proceedings  (see 
also  sees.  472  and  475  as  to  warrants). 

The  Act  44  &  45  Vict.  c.  33,  sect  12,  provides  that  "all  sum- 
monses, complaints,  warrants,  orders,  or  other  process  in  prosecutions 
under  the  Summary  Jurisdiction  Acts,  at  the  instance  of  procurators- 
fiscal,  parochial  boards,  or  school  boards,  may  be  served  and 
executed  by  police  constables  within  the  county,  burgh,  or  police 
district  in  which  the  persons  upon  whom  the  £ame  are  to  be  served 
reside,  or  may  be  found." 

85.  Constables  to  aocoont  for  Fees.— It  shall  not  be 

lawful  for  any  constable  acting  under  this  Act  to  receive  for 
his  own  use  any  fee  for  the  performance  of  any  act  done  by 
him  in  the  execution  of  his  duty  as  such  constable ;  but  this 
enactment  shall  not  extend  to  prevent  the  receipt  by  any  such 
constable  of  any  fee  or  other  payment  which  he  may  be  liable 
to  account  for  or  pay  over  to  the  Commissioners,  or  otherwise 
for  the  use  of  the  burgh. 

The  constable,  under  this  section,  will  not  be  entitled  in  future  to 
receive  any  gratuity  for  tlie  performance  of  an  act  done  in  the  execu- 
tion of  his  duties  as  constable.  £ut  this  clause  will  not  prevent  a 
constable  receiving  a  reward  for  meritorious  services  (see  sec  89). 

86.  Duties  of  Chief  Constable  and  Constables. — 

It  shall  be  the  duty  of  the  Chief  Constable,  and  of  the  con- 
stables to  be  appointed  by  him,  to  guard,  patrol,  and  watch 
within  the  burgh,  according  to  the  regulations  to  be  prescribed 
by  the  Chief  Constable,  under  the  control  of  the  Commissioners ; 
and  it  shall  be  lawful  for  the  said  Chief  Constable,  or  any 
constable  of  police,  without  any  other  warrant  than  this  Act, 
to  apprehend  and  to  bring  before  the  Magistrates  of  Police 
all  persons  actually  committing  any  criminal,  riotous,  or  dis- 
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orderly  act,  or  accused  or  suspected  of  havin*;  committed 
crimes,  delinquencies,  or  offences,  of  whatsoever  description^ 
and  at  what  place  and  period  soever  the  same  may  have  been 
or  are  suspected  to  have  been  committed,  whether  the  sam(^ 
be  of  such  a  kind  as  can  be  competently  tried  before  the 
Magistrates  of  Police,  or  be  of  a  nature  requiring  to  be  re- 
mitted for  trial  before  another  tribunal,  or  which,  from  having 
been  committed  beyond  the  bounds  of  the  burgh,  fall  to  be 
tried  in  another  jurisdiction ;  and  the  Chief  Constable  and 
constables  shall  obey  the  orders  of  the  Magistrates,  and  at  alt 
times  afford  their  aid  and  assistance  to  the  Magistrates,  and 
to  all  other  Judges  and  Magistrates  having  jurisdiction  within 
the  burgh,  in  all  matters  relating  to  the  preservation  of  peace 
and  good  order,  the  siippression  of  nuisances,  and  the  removal 
of  obstructions  within  the  burgh,  and  shall  enforce  the  observ- 
ance of  all  bye-laws,  orders,  rules,  and  regulations  made,  or 
to  be  made,  by  the  Commissioners,  ^ind  they  shall  give  attend- 
ance at  the  Police  Courts  of  the  burgh,  and,  when  required, 
at  all  meetings  of  the  Commissioners  or  their  Committees, 
and  furnish  them  with  all  explanations  relating  to  matters 
falling  within  their  several  departments  of  duty. 

The  duties  of  the  constables  are  limited  to  the  burghs  (see  defini- 
tion sul>head  (4),  sec.  4).  The  Chief  Constable  will  have  regulations 
framed  for  the  guidance  of  the  constables  under  the  control  of  the 
Commissioners.  Though  the  constables  are  authorised,  without  any 
other  warrant  than  the  Act,  to  apprehend  and  bring  before  the 
Magistrates  persons  committing,  or  suspected  of  committing,  crimen, 
this  power  must  be  exercised  with  considerable  caution. 

The  Lord  President  (Inglis)  said  in  Peggie  v.  Clark,  10th  Nov^ 
1868  (7  M.,  89) :  "  I  am  of  opinion  that  under  special  circumstance^ 
a  police  officer  is  entitled  to  apprehend  without  a  warrant,  and  it 
will  always  be  a  question  whether  the  circumstances  will  justify  the 
apprehension ; ''  and  in  the  same  case  Lord  Deas  said :  *'  There  are 
many  exceptional  cases  in  which  police  officers  or  constables  are 
entitled  to  apprehend  without  a  written  wan-ant,  and  for  such  cases 
no  Statute  was  required.  If  a  policeman  or  constable  sees  a  crime 
committed,  it  is  his  duty  to  apprehend  the  criminal  at  once ;  or  if 
the  criminal  is  pointed  out  to  him  running  off  from  the  spot,  the 
same  rule  would  apply.  If,  again,  the  criminal  is  in  hiding,  or  the 
officer  is  credibly  informed,  or  has  good  reason  to  believe,  that  he  is 
about  to  abscond,  the  officer  may  de  piano  apprehend  him,  to  prevent 
justice  from  being  defeated.  The  same  thing  would  hold  if  the 
crime  believed  to  have  been  committed  was  murder  or  the  like,  the 
very  nature  of  the  punis^n^ent  of  which  would  render  absconding 
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the  probable  and  n^tun^  t^ault  of  Uie  erhne  itsc^l  •  Still  furibef,  \i 
a  suspected  individual  beloDj^  to  a  class,  of  persons  reputed  to  live 
by  crime,  or  who  have  no  fixed  residence,  or  Icnown  riieans  of  honesl 
livelihood,' in  all  such  casea  a  police  officer  or  constable  has  large 
powers  of  apprehending  without  a  warrant.  .  .  .  If  an  individual^ 
even  although  expressly  charged  with  c^me  by  an  aggrieved  party^ 
be  a  welliknown  householder — a  person .  of  respectability — ^wbat,  in 
our  Justiciary  practice,  we '  call  a  *  law-abiding  party,'  and  where 
there  are  no  reasonable  grounda  for  supposing  that  he  means  to 
abscond  or  flee  from  justice,  I  find  nothing  in  this  Statute,  any  mor^ 
than  in  the  common  law,  ;to  justify  a  police-officer  or  constable  in 
apprehending  him  without  a  ;]varrant."  The  Police  Act  of  185*^ 
confers  no  greater  powers  on  constables  than  they  have  at  common 
kw. 

'  See  also  Pringle  v.  Bremner,  6th  May  1867  (5  M.^  H.  L.,  55)J 
where  the  defenders,  wheii  executing  a  warrant  to  search  the  purf 
suer's  house  for  pieces  of  wood^  had,  without  warrant  fo^r  doing  so, 
inspected  his  papers  and  apprehended  him,  the  question  was  sent  for 
trial,  whether  they  hiad  done  so  wrongftilly  and  illegally  t  The  police,* 
when  they  make  an  apprehension  without  a  warrant,  must^  forthwith 
take  the  accused  before  a  Magistrate.  The  Superintendent:  has  no 
power  in  himself  to  send  an  accused  person  without  a  warrant  into 
another  jurisdiction.  In  Hollands  v,  Eichardson,  12th  July  1843 
(5  D.,  1352),  in  an  action  of  damages  against  i  Superintendent  of 
Police,  on  the  ground  that  the  pursuer^  had  been,  by  his  orders,  con- 
veyed as  a  prisoner  to  a  place  beyond  the  vbounds  in  which  he  was 
entitled  to  act,  and  there  incarcerated — Heldy  that  the  Superintend- 
ent, having  merely  the  power  of  a  constable  within  his  own  "bounds, 
had  acted  illegally  and  beyond  his  powers  in  transmitting  th^ 
prisoner  beyond  them  without  the  authority  of  a.  Magistrate,  and 
that  the  pursuer  was,  therefore,  not  bound  to  take  an  issue  with 
malice.  » 

.  A  constable  may  accompany  a  man  into  another  jurisdiction,  for 
the  purpose  of  having  a  charge  investigated,  without  having  the 
accused  in  custody  as  a  prisoner,  and  if  no  Magistrate  can  be  found 
at  the  time,  he  is  entitled  to  detain  the  accused  in  prison  a  reason- 
able time  till  one  can  be  found.  Evans  v.  M'Louchlin,  18th  Feb^ 
1859  (21  D.,  632  ;  rev,  21st  Feb.  1861,  23  D.,  H.  L.,  p.  1 ;  4  Macq.,' 
89).  This  was  an  inland  revenue  case,  but  the  principles  laid  down 
are  quite  applicable  to  police  practice,  being  general  in  their  terms. 

87.  Penalty  on  persons  Obi^triiotmg  Constables 

in  their  Duty.; — Every  person  who  sh^all  at  any  time  resist, 
obstruct,  or  molest  any  constable  in  the  execution  of  his  duty^ 
or  shall  aid  or  incite  any  persons  so  to  do,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  £5,  or  to 
imprisonment,  without  the  option  of  a  penalty,  for  a  period 
liot  exceeding  sixty  days ;  and  if  .any  person  shall  assault  or 
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strike  any  such  constable  employed  as  aforesaid,  or  rescue  or 
attempt  to  rescue,  or  aid  or  incite  any  person  to  rescue  or 
attempt  to  rescue,  any  prisoner  whom  any  such  constable 
shall  have  in  custody,  or  be  aiding  to  secure,  such  person  so 
oflfending  shall,  for  every  such  offence,  be  liable  to  a  penalty 
not  exceeding  £10,  or  to  imprisonment  without  the  option  of 
a  penalty  for  a  period  not  exceeding  sixty  days,  without  pre- 
judice to  any  constable  or  other  person  on  whom  such  assault 
or  offence  may  have  been  committed  to  sue  in  any  competent 
Court  for  compensation,  damages,  or  expenses  for  any  injury 
or  loss  he  may  thereby  have  sustained. 

See  sec  501 :  O'Brien  v.  MThee,  30th  October  1880  (8  R.,  Jus.,  8). 
In  England,  it  has  been  held  that  an  indictment  for  refusing  to  aid  a 
constable  in  the  execution  of  his  duty,  and  to  prevent  an  assault 
being  made  upon  him  by  persons  in  his  cublody,  with  intent  to  resist 
their  lawful  apprehension,  need  not  show  thai  the  apprehension  was 
lawful,  nor  aver  that  the  refusal  was  on  the  same  day  and  year  as  the 
assault,  or  that  the  assault  which  the  defendant  refused  to  prevent 
was  the  same  as  that  which  the  prisoners  made  upon  the  constable ; 
neither  is  it  any  objection  that  the  assault  is  alleged  to  have  been  made 
with  intent  to  resist  their  lawful  apprehension  by  persons  already  in 
custody.  The  Queen  v.  Sherlock  (I.,  C.  C,  20),  20th  Jan.  1866. 
A  prisoner  assaulted  a  police  constable  in  the  execution  of  his  duty. 
The  constable  went  for  assistance,  and,  after  an  interval  of  an  hour^ 
returned  with  three  other  constables,  when  he  found  that  the  pri- 
soner had  retired  into  his  house,  the  door  of  which  was  closed  and 
fastened;  after  another  interval  of  fifteen  minutes,  the  constables 
forced  open  the  door,  entered,  and  arrested  the  prisoner,  who  wounded 
one  of  them  in  resisting  his  apprehension.  Hdd^  that  as  there  was 
no  danger  of  any  renewal  of  the  original  assault,  and  as  the  facts  of 
the  case  did  not  constitute  a  fresh  pursuit,  the  arrest  was  illegaL 
The  Queen  «?.  Marsden  (I.,  C.  C,  131),  20th  April  1868. 

88.  Constables  not  to  Resign  without  LeaYe  oi^ 

Notice. — No  constable  shall  resign  his  office,  or  withdraw 
himself  from  the  duties  thereof,  unless  expressly  allowed  so 
to  do  in  writing  by  the  Magistrates  or  by  the  Chief  Constable, 
or  until  he  has  given  to  the  Chief  Constable  one  month's 
notice;  and  every  constable  who  so  resigns  or  withdraws 
himself,  without  such  leave  or  notice,  shall  be  liable  to  forfeit 
all  arrears  of  pay  then  due  to  him,  and,  on  conviction  before 
a  Magistrate,  to  a  penalty  not  exceeding  £5,  or  to  imprison- 
ment for  a  period  not  exceeding  fourteen  days,  without  the 
option  of  a  fine.  .1 
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See  8ec.  501  as  to  penalty  and  imprisonment. 

In  Innes  v.  Adamson,  25th  Oct  1889  (17  R,  11),  a  police  constable 
brought  an  action  of  damages  for  slander  against  a  Chief  Constable, 
his  superior  officer,  stating  that  the  defender  had,  in  the  presence  of 
two  police  officers,  maliciously  and  without  probable  cause  slandered 
him,  by  saying  that  he  had  given  in  a  false  report,  that  that  report 
was  a  He,  and  that  instead  of  attending  to  his  duties,  he  had  merely 
been  putting  off  his  time.  The  Court  dismissed  the  action  as  irrelev- 
ant, holding — (1)  That  it  appeared  from  the  pursuer's  statement  that 
the  defender  was  acting  within  his  duty  in  admonishing  his  inferior 
officer  in  regard  to  the  report,  and  that  his  statement  was  privileged; 
and  (2)  That  the  pursuer  in  averring  malice  had  failed  to  state 
specifically  facts  and  circumstances  from  which  malice  was  to  be 
inferred.  Observed  that  in  certain  cases  of  privilege  a  general  aver- 
ment of  malice  is  sufficient. 

A  police  constable  tendered  his  resignation  to  the  Chief  Constable 
of  his  district,  but  the  latter  refused  to  accept  the  resignation,  and 
dismissed  him  from  the  force.  He  raised  an  action  of  damages 
against  the  Chief  Constable,  on  the  ground  that  the  dismissal  was 
malicious  and  without  probable  cause.  The  Court  dismissed  the 
action  as  irrelevant,  holding  that  the  defender  was  acting  within 
the  powers  conferred  upon  him  by  the  6th  section  of  the  Police 
(Scotland)  Act,  1857,  as  well  as  within  his  ordinary  duty,  when  he 
dismissed  the  pursuer.     Innes  v,  Adamson,  supra. 

89.  Commissioners  to  fix  Salaries  of  Constables. 

— It  shall  be  lawful  for  the  Commissioners  to  fix  and  appoint 
suitable  wages  to  the  constables  and  other  persons  employed 
by  them,  to  pay  the  necessary  expenses  incurred  by  them  in 
the  execution  of  the  duty  of  their  respective  offices,  and  to 
reward  them  for  meritorious  services,  and  also  to  make  pro^ 
vision  for  any  Chief  Constable,  constable,  or  other  servant  of 
the  establishment  employed  for  any  of  the  purposes  of  this 
Act  to  whom  the  Police  (Scotland)  Act,  1890,  does  not 
apply,  and  who  may  at  any  time  be  disabled  in,  or  after  long 
service  be  unfitted  for,  the  execution  of  his  duty,  or  for  the 
widow  or  family  of  such  constable  who  may  lose  his  life  in 
the  execution  of  his  duty. 

It  shall  be  lawful  for  the  Commissioners  to  fix  and  appoint  suitable 
wages  to  the  constables ;  but  if  the  regulations  of  the  Secretary  for 
Scotland  referred  to  in  sec.  78  are  for  the  same  purposes  as  the  rules 
authorised  by  sec.  3  of  the  Police  Act,  1857,  which  regulate,  inter 
cdicL^  the  "pay"  of  constables,  this  power  of  the  Commissioners  to 
fix  the  wages  will  be  subject  to  these  regulations. 

The  Commissioners  are,  for  the  first  time,  authorised  to  reward 
constables  for  meritorious  services.  The  Commissioners  may  also 
make  provision  for  a  constable  or  other  servant  of  the  establishment^ 
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employed  for  any  of  the  purposes  of  the  Act,  to  whom  the  Police 
(Scotland)  Act,  1890,  does  not  apply,  who  may  be  disabled  in,  or 
after  long  service  be  unfitted  for,  the  execution  of  his  duties,  or 
for  the  widow  or  family  of  a  constable  who  may  lose  his  life  in  the 
execution  of  his  duty. 

The  expression  "  other  servant  of  iJie  establishment "  is  peculiar. 
What  is  meant  by  the  word  "  establishment "  ?  Does  it  mean  the 
police  staff)  or  does  it  extend  to  the  whole  official  establishment  of 
the  burgh  1  The  words  "  employed  for  any  of  the  purposes  of  this 
Act^"  would  seem  to  imply  that  the  expression  is  not  confined  to  the 
purely  police  staff.  But,  on  the  other  hand,  the  clauses  in  this  portion 
of  the  Act  all  refer  exclusively  to  the  police,  and  as  the  context  deals 
solely  with  constables,  the  better  construction  would  be  a  person 
connected  with  the  constabulary  establishment,  such  as  a  searcher  or 
warder. 

The  provisions  of  the  Police  Act  of  1890,  53  &  54  Vict.  c.  67, 
are  pretty  comprehensive,  and  the  expression  ''constable"  therein 
means  and  includes  the  chief  officer  of  any  police  force,  and  the  other 
members  of  such  force  appointed  by  and  subject  to  the  orders  of 
such  chief  officer  (see  sec.  30). 

90.  Chief   Constable    may   appoint   Temporary 

Sabstitnte. — The  Chief  Constable,  with  the  consent  of  the 
Magistrates,  may  from  time  to  time  appoint  any  constable  to 
act  .as  chief  officer  of  police  in  his  stead  during  any  temporary 
absence  or  any  illness,  with  power  to  act  in  case  of  his  death 
until  the  appointment  of  his  successor,  but  the  Commissioners 
may,  if  they  think  fit,  supersede  any  constable  so  appointed, 
and  may  appoint  some  other  person. 

This  is  a  very  necessary  provision  in  case  of  the  Chief  Constable 
having  holidays,  or  being  ill.  If  the  Chief  Constable  appoint,  the 
appointment  will  not  expire  on  his  death,  but  will  continue  in  force 
until  the  appointment  of  his  successor,  unless  the  Commissioners 
supersede  the  appointment  made  by  the  Chief  Constable,  and  appoint 
some  other  person.  The  appointment  by  the  Chief  Constable  should 
be  in  writing,  and  shoidd  receive  the  consent  of  the  Magistrates 
prior  to  the  date  when  it  is  to  come  into  operation. 

91.  Constables    dismissed   to    deliYer    np    Act 

OOntrementS. — Every  constable  who  is  dismissed  from, 
or  ceases  to  hold  or  exercise  his  office,  shall  forthwith  deliver 
over  to  the  Chief  Constable,  or  to  such  person,  and  at  such 
time  and  place,  as  the  Chief  Constable  shall  direct,  all  the 
clothing,  accoutrements,  appointments,  and  other  necessaries 
which  have  been  supplied  to  him  for  the  execution  of  his 
duty,  under  pain  of  imprisonment,  for  any  period  not  exceed-r 
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ing  one  month ;  and  the  Magistrate  may  grant  warrant  to 
search  for  and  seize  all  such  clothing,  accoutrements,  appoint- 
ments, and  other  necessaries  not  so  delivered  over,  wherever 
the  same  are  found.  j 

See  sees.  483,  488,  and  501. 

92.  Penalty  for  Unlawfdl  Possession  of  Ac-* 
coutrements,  or  for  Assuming  the  Dress  of  Con- 
stables.— Every  person  who,  not  being  at  the  time  a 
constable  appointed  under  this  Act,  has  in  his  possession  any 
article,  being  part  of  the  clothing,  accoutrements,  or  appoint- 
ments supplied  to  any  such  constable,  and  who  is  not  able 
satisfactorily  to  account  for  his  possession  thereof,  or  who 
puts  on  the  dress,  or  takes  the  name,  designation,  or  charactei^ 
of  any  person  appointed  as  such  constable,  for  the  purpose  of 
thereby  obtaining  admission  into  any  house  or  other  place,  or 
of  doing  or  procuring  to  be  done  any  act  which  such  person 
would  not  be  entitled  to  do  or  procure  to  be  done  of  his  own 
authority,  or  fbr  any  other  unlawful  purpose,  shall,  in  addition 
to  any  other  punishment  to  which  he  is  liable  for  such 
oflRence,  be  liable  to  a  penalty  not  exceeding  £10. 

This  clause  is  limited  to  persons,  not  constables,  having  in  their 
possession  any  article  supplied  to  a  constable  appointed  under  this 
Act     (See  sees.  483,  487,  488,  and  501.) 

83.  Penalty  for  Neglect  of  Duty. — Every  constable 

who  is  guilty  of  any  neglect  or  violation  of  his  duty  as  a 
constable,  and  is  convicted  thereof  before  a  Magistrate,  shall 
be  liable  to  a  penalty  not  exceeding  £10,  the  amount  of 
which  penalty  may  be  deducted  from  the  salary  or  wages  due 
or  to  become  due  to  him,  or  payment  thereof  may  be  enforced 
like  other  penalties,  or,  at  the  discretion  of  the  Magistrate 
before  whom  he  is  convicted,  he  may  be  imprisoned  for  any 
period  not  exceeding  sixty  daya 

It  is  not  very  clear  what  is  meant  by  being  guilty  of  any  neglect 
or  violation  of  his  duty  as  a  constable.  It  will  no  doubt  include 
any  breach  of  the  regulations  prescribed  by  the  Chief  Constable 
under  sec.  SQ,  In  any  charge  to  be  framed  under  this  section^  some 
further  specification  will  be  required  than  a  mere  averment  of 
neglect  or  violation  of  duty.  Any  trifling  things  might  be  brought 
under  that  head  which  would  not  be  of  a  criminal  or  even  a  quasi- 
criminal  character,  rendering  a  constable  liable  under  a  penalty,  oi^ 


Digitized  by  VjOOQ IC 


BUHGH  POUCJ^  (SCOTI^ANP)  ACT,  i8g2^  155 

imprisonment  At  the  sam^  time,  the  provision  in  86c.  477  will  be 
kept  in  view,  which  provides  that,  in  describing  any  offence  against 
th£9  Act  or  other  Acts,  the  description  of  any  oifence  against  the 
Act  founded  on  in  the  words  of  such  Act  shall  be  sufficient  at  law 
(see  sees.  483,  487,  488,  and  501). 

04.  ProTisionB  relating  to  Harbour  Police  not 

affected* — Nothing  in  this  Act  shall  alter  or  affect  or  inter- 
fere with  the  provisions  relating  to  the  harbour  police  con- 
tained in  any  Act  authorising  the  construction  or  improve- 
ment or  maintenanoe  of  a  harbour,  or  any  Act  amending  the 
dame. 

In  certain  cases,  such  as  Greenock,  Leith,  etc.,  the  police  who  take 
(chaige  of  the  harbour  and  docks  are  maintained  either  under 
different  Statutes,  or  by  arrangement  with  the  Commissioners  acting 
under  a  Statute,  and  this  Act  does  not  in  any  way  interfere  with 
these  arrangements. 

93.  SaYing  of  53  ft  54  Yict  c.  67.— Nothing  in 
this  Act  shall  prejudice  or  affect  the'  prdvisions  of  the  Police 
(Scotland)  Act,  1890.  / 

This  Act,  53  &  54  Vict,  c  67,  is  chiefly  concerned  with  pensions 
and  gratuities  to  constables,  and  widows  and  children  of  constables. 
It  is  entitled  "an  Act  to  make  provision  respecting  the  pensions, 
allowances,  and  gratuities  of  police  constables  in  Scotland,  and  their 
widows  and  children,  and  to  make  other  provisions  respecting  the 
police  of  Scotland."  '    . 

Special  Constables. 

96.  HagistrateB  may  appoint  Special  Con- 
stables.— For  the  purpose  of  aiding  the  police  constables 
on  occasions  of  emergency,  and  for  suppressing  or  preventing 
tumult  or  riot,  the  Magistrates  may  from  time  to  time  appoint 
any  of  the  owners  or  occupiers  of  ilands  or  premises,  or  other 
person  residing  within  the  burgh,  between  the  ages  of  twenty 
ind  fifty,  to  act  as  Special  constables  for  a  period  not  exceed- 
ing six  months,  and  may  recall  such  appointment  at  pleasure^ 
and  the'  special  constables  so  appointed  shall  have  the  same 
powers  and  privileges  as  constables  of  police  appointed  and 
acting  under  this  Act 

See  sub-head  (20),  sec.  4,  for  definition  of  "Magistrates,"  (22) 
"owner,"  (21)  "occtipier,"  and  (16)  "lands  and  premises."  The 
txpression  js,  "  magistratesjf'  so  that  there  must  be  at  least  two.td 


Digitized  by  VjOOQ IC 


156  BURGH  POLICE  (SCOTLAND)  ACT,  tSga. 

make  an  appointment  of  this  nature.  The  same  observation  applies 
to  the  making  of  regulations  under  sec.  98. 

In  England,  an  order  was  made  by  Justices,  which,  after  reciting 
that  a  special  constable  had  been  appointed  pursuant  to  1  &  2  Will. 
IV.  c.  41,  and  that  the  appointment  was  occasioned  by  the  behaviour; 
and  by  reasonable  apprehension  of  the  behaviour,  of  the  persons 
employed  on  the  defendants'  works,  ordered  the  defendants,  in 
pursuance  of  1  &  2  Vict,  c  80,  to  pay  to  the  special  constable  the 
sum  of  £3,  9s.  2d.  for  his  services  as  special  constable.  The 
defendants  had  no  notice  either  of  the  appointment  of  the  special 
constable  or  of  the  order  for  payment  by  them  until  after  the  same 
was  made.  Hdd^  that  the  making  of  the  order  for  the  payment  of 
the  expenses  of  the  special  constable  was  a  judicial  proceeding,  and 
that  the  defendants  were  entitled  to  notice  before  the  order  was 
made.  The  Queen  v.  Cheshire  Lines  Committee  (8  Q.  B.,  344),  31st 
May  1873. 

97.  Roll  of  Special  Constables  to  be   kept. — A 

roll  of  the  names  and  addresses  of  all  special  constables  shall 
be  kept  by  the  Chief  Constable,  and  the  expenses  of  providing 
them  with  batons,  or  otherwise  equipping,  training,  and 
employing  them,  shall  be  paid  by  the  Commissioners  out  o^ 
the  burgh  general  assessment. 

See  sec.  340  as  to  burgh  general  assessment. 

98.  Special   Constables   on   Duty  to   be  under 

Chief  Constable* — Every  special  constable  shall,  when  on 
duty,  be  under  the  direction  of  the  Chief  Constable,  but  th^ 
Magistrates  may  make  such  regulations  for  their  organisation 
and  training  as  they  think  proper. 

The  regulations  here  referred  to  must  not  be  contrary  to  law. 


PART  IV.— POLICE  ADMINISTRATION. 
Lighting. 

99.  Streets  to  be  Lighted.— The  Commissioners  shall 
make  provision  for  lighting  in  a  suitable  manner  all  the 
streets,  and  all  other  places  within  the  burgh  which  in  their 
judgment  should  be  lighted  at  the  public  expense,  and  shall  pro- 
vide, erect,  aiid  maintain  such  a  number  of  lamps,  lamp-posts, 
and  lamp-irons,  and  other  appurtenances,  as  may  be  necessary 
for  that  purpose,  and  shall  light,  or  shall  enter  into  contracts 
for  lighting,  and  cause  to  be  lighted,  such  lamps  yxf  jneans,o{ 
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gas,  or  such  other  light  of  an  improved  kind,  subject  to  the 
provisions  of  the  Electric  Lighting  Act^  1882,  or  any  Act  or 
Acts  amending  or  superseding  the  same,  as  they  may  find 
expedient ;  and  the  Commissioners  are  hereby  authorised  to 
order  the  lamp-irons,  lamp-posts,  and  lamps  to  be  fixed,  either 
upon  the  sides  of  the  causeways,  streets,  and  roads,  or  upon 
the  kerbstones  of  the  pavements  or  footways,  or  at  or  upon 
the  rails,  or  in  or  upon  the  walls  or  buildings  on  the  sides  of 
the  streets,  as  they  shall  think  proper,  without  being  liable  to 
any  claim  for  compensation  thereanent.  The  Gasworks  Clauses 
Act,  1847,  the  Gas  and  Water- Works  Facilities  Act,  1870, 
the  Gasworks  Clauses  Act,  1871,  and  the  Gas  and  Water- 
Works  Facilities  Act  (1870)  Amendment  Act,  1873,  and 
any  Act  amending  the  said  Acts,  shall,  except  in  or  so  far  as 
they  are  expressly  varied  by  this  Act,  be  incorporated  with 
this  Act ;  and  the  expression  ''  the  undertakers "  in  the  said 
Acts  shall  mean  the  Commissioners. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh." 
It  is  left  in  the  judgment  of  the  Commissioners  what  other  places 
within  the  burgh  should  be  lighted  at  the  public  expense.     It  is  the 
duty  of  the  Commissioners  either  to  light  all  the  places  to  which  the 
public  have  access,  or  to  see  that  that  is  done. 

There  is  an  obligation  resting  on  the  Commissioners  to  do  this.  See 
Wallace  v,  Dundee  Police  Commissioners,  9th  March  1875  (2  R., 
565)^  where  Lord  Deas  says :  "  It  is  necessary  that  closes,  whether 
they  be  thoroughfares  or  cul-de-sacs,  into  which  the  public  are 
in  use  to  enter,  should  be  made  safe  and  wholesome  for  the  public 
by  being  lighted  and  cleaned,  so  long  as  they  are  accessible  to  and 
used  by  the  public,  however  the  rights  either  of  property  or  servitude 
may  stand  ;  and  it  is  not  incumbent  on  the  Commissioners  to  enter 
into  litigation  with  individuals  upon  these  points  before  they  can 
exercise  their  jurisdiction  over  such  places,  and  expend  public  money 
upon  them  for  the  safety  and  comfort  of  the  public.  I  should  have 
so  construed  the  Police  Statutes  applicable  to  Dundee,  even  if  it  had 
not  been  proved  to  demonstration,  as  it  is,  that  in  practice  the 
Commissioners  themselves  have  so  construed  these  Statutes."  See 
also  Harris  v.  Leith  Magistrates,  11th  March,  1881  (8  R.,  613),  where, 
in  an  action  of  damages  against  the  Magistrates  of  that  burgh,  for 
iiyory  sustained  in  consequence  of  their  alleged  neglect  to  fence  and 
protect  a  parapet  wall  at  Kewhaven,  an  issue  was  adjusted  by  the 
Lord  Ordinary,  putting  the  question  whether  the  defenders  had  failed 
in  their  duty  of  lighting  a  road  under  the  management  of  road 
trustees.  The  case,  instead  of  being  tried  by  jury,  went  to  proof. 
The  Lord  President  (Inglis)  says:  "The  allegation  of  insufficient 
lighting  has  certainly  not  been  proved  on  the  evidence.     On  the 
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contrary,  there  wa^  a  lamp  within 'quite  a  reasonable  distance  of.  the 
place,  and  it  haa^  not  been  proved,  or  indeed  alleged,  that  the  lamp 
was  not  lighted  at  the  time  the  accident  occurred."  And  Lord 
Shand,  who  took  the  proof,  says :  "  It  is  not  now  maintained  that 
the  Magistrates  of  Leith  have  failed  in  their  duty  in  lighting  the 
road.  It  appears  that  there  were  lamps  at  proper  intervals  along 
its  pathways,  and  that  this  place  was  as  well  lighted  as  any  in 
the  burgh."  Following  on  the  case  of  Kirkpatrick  v.  Dumbarton 
Police  Commissioners,  29th*  April  1870  (1  Coup.,  434),  Mr.  Denny, 
for  whom  Kirkpatrick  was  factor,  brought  an  action  in  the  Sheritf 
Court  against  the  Police  Commissioners,  to  have  them  ordained  to 
light  the  squares  which  they  had  requested  him  to  light  The 
Sheriff-Substitute  (Steele)  said :  "  That  the  pursuer,  William  Denny, 
was  proprietor  of  the  grounds  of  Dennistoun,  lying  within  the 
boundaries  of  the  burgh  of  Dumbarton,  which  in  the  year  1854  were 
laid  out  for  building,  and  now  comprised  three  squares  or  streets, 
upon  which  numerous  buildings  and  tenements  had  been  erected^ 
The  Commissioners  contended  that  these  squares  were  private  courts, 
but  the  Sheriff  found  that  they  were  public  streets,  and  ordained  the 
Commissioners  to  light  them,  and  this  was  upheld  on  appeal  by  the 
Sheriff-Principal  (Hunter). 

See  the  Electric  Lighting  Act,  1882,  45  &  46  Vict.  c.  56.  The 
Police  Commissioners,  under  this  Act^  shall  be  the  Local  Authority 
under  that  Act,  and  shall  be  the  undertakers. 

While  it  is  the  duty  of  the  Commissioners  either  to  light  all  places 
to  which  the  public  have  access,  or  to  see  them  properly  lighted, 
they  cannot  be  compelled  to  light  private  courts  or  private  places 
within  the  burgh  at  the  instance  of  parties.  The  Dean  of  Faculty 
(Mr.  J.  B.  Balfour)  gave  the  following  opinion  on  this  point :  "  Upon 
the  information  contained  in  the  Memorial,  I  do  not  think  the 
memorialist  would  succeed  in  compelling  the  Commissioners  to  light 
the  street  in  question  at  the  public  charge.  Even  assuming  that  the 
language  of  section  126  of  the  Police  Act  of  1862  is  to  be  construed 
as  imperative,  it  applies  to  '  streets '  and  other  places  which  would 
probably  be  held  to  be  ^'tisdem  generis  with  *  streets ; '  and  by  section  3 
it  is  declared  that  the  word  *  street '  shall  mean  a  public  street,  and  shall 
extend  to  and  include  any  of  the  enumerated  places  not  being  a 
'private  street,'  a  term  which  is  immediately  afterwards  defined. 
Kow,  having  regard  to  the  decisions  in  such  cases  as  Millar's  Trustees 
V.  The  Leith  Police  Commissioners  (11  M.,  932),  and  the  Kinning 
Park  Police  Commissioners  v.  Thomson  &  Co.  (4  R,  518),  I  should 
expect,  upon  the  facts  stated  in  the  memorial,  that  the  street  in 
question  would  be  held  to  be  a  '  private  street,'  in  the  sense  of  the 
Act  of  1862.  It  has  not  been  open  for  the  prescriptive  period,  and 
it  does  not  appear  that  it  had,  before  the  adoption  of  the  Act,  been 
well  and  sufficiently  paved  and  flagged  by  the  owners  of  premises 
fronting  or  abutting  upon  it,  or  that  it  has  been  maintained  as  a 
public  street.  There  is  nothing  in  the  memorial  to  show  that  the 
memorialist  and  the  persons  to  whom  he  has  sold  houses  or  stances  in 
the  street^  could  not,  if  they  pleased,  shut  it  up  and  exclude  the 
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public  from  it  Consequently,  if  the  view  which  I  am  disposed  to 
adopt — ^namely,  that  section  126  does  not  apply  to  private  streets,  is 
well  founded — the  street  in  question  would  not  fall  within  its  scope." 
AS)  however,  it  is  the  duty  of  ther  Commissioners  to  protect  the 
public  where  there  is  any  doubt  as  to  the  party  on  whom  the  obliga- 
tion lies  to  light,  the  Commissioners  should  light  and  test  the 
liability,  and  not  leave  the  place  in  darkness.  In  a  case  with  refer- 
ence to  a  piece  of  vacant  ground,  the  Lord  Advocate  (now  Lord 
President  Robertson)  and  Professor  Rankine,  said :  "  We  are  of 
opinion  that  while  the  section  referred  to  (sec.  130  of  the  1862 
Act)  does  not  apply  so  as  to  compel  Mr.  S.  to  light  and  cleanse  the 
street  (it  not  being  a  passage  in  the  sense  of  the  clause)  it  would  be 
the  duty  of  the  corporation  to  see  to  the  proper  watching,  lighting, 
and  cleansing  of  this  loccdity  (to  which  the  public  resort  with  or 
without  title),  so  as  to  secure  order  and  discourage  crime  and 
nuisance." 

100.  Penalty  for  wilftiUy  breaking  Lamps.  —  It 

shall  be  lawful  for  any  one  who  shall  see  any  pei*son  take 
away,  or  wilfully  break,  throw  down,  or  damage  any  lamp  or 
lamp-post,  or  wilfully  extinguish  the  light,  or  damage  the  iron 
or  appurtenances  of  any  lamp,  to  seize  and  apprehend  him, 
and  for  any  person  to  assist  in  seizing  the  offender,  and  by  the 
authority  of  this  Act,  without  any  other  warrant,  to  convey 
such  offender  to  the  police  office,  or  to  deliver  him  into  the 
custody  of  a  police  officer,  watchman,  or  constable,  or  other 
officer,  in  order  to  be  secured  and  taken  before  a  Magistrate ; 
and  if  the  person  accused  of  such  offence,  whether  apprehended 
as  aforesaid  or  afterwards  cited  for  the  same,  shall  be  con- 
victed thereof,  he  shall  forfeit  a  sum  not  exceeding  £10  for 
every  such  offence,  and,  moreover,  shall  pay  such  further  sum 
as  the  Magistrate  may  assess  as  the  amount  of  the  damage 
done  by  him,  and  the  payment  of  such  damage  shall  be 
enforced  in  the  same  way  as  if  it  were  an  additional  penalty. 

See  sees.  487  and  501  as  to  alternative  of  imprisonment  on  non- 
payment of  penalty. 

101.  Persons  accidentally   breaking   Lamps   to 

repair  the  damage* — If  a  person  shall,  through  negligence 
or  accident,  break  any  lamp  set  up  in  any  street,  or  in  any 
comoiOQ  stair  or  passage  or  private  court,  and  shall  not,  upon 
demand,  make  satisfaction  for  such  damage,  it  shall  be  lawful 
for  any  of  the  Magistrates,  upon  complaint  thereof  being 
established  in  the  Police  Cpurt,  under  the  summary  procedure 
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authorised  by  this  Act,  to  order  such  sum  of  money  to  be 
paid  as  the  damage  proved  shall  amount  to,  which  sum  shall 
be  recoverable  as  a  civil  debt 

Where  the  procedure  here  prescribed  is  followed,  the  forms  to  be 
adopted  in  the  recovery  of  the  sum  ordered  to  be  paid  by  tlie 
Magistrate  shall  be  those  provided  for  enforcing  decrees  pronounced 
in  the  Small  Debt  Courts  of  the  Sheriff^  and  there  shall  be  added  to 
the  finding  of  the  Magistrate  a  warrant  for  execution  in  the  form 
prescribed  by  sec  511. 

102.  Price  to  be  paid  for  Gas  to  be  ascertained  in 

case  of  dispute. — If  the  Commissioners  and  the  owners  of 
any  works  authorised  by  Act  of  Parliament  to  supply  gas  or 
other  light  within  the  burgh,  and  with  whom  the  Commis- 
sioners shall  be  desirous  of  contracting,  shall  not  agree  as  to 
the  terms  and  conditions  of  the  supply,  and  as  to  the  price  to 
be  paid  for  such  supply,  then  such  terms  and  conditions  and 
price  shall  be  settled  by  arbitration ;  and  for  that  purpose  the 
clauses  of  the  Lands  Clauses  Acts,  with  respect  to  the  settle- 
ment of  disputes  by  arbitration,  shall  be,  and  are  hereby, 
incorporated  with  this  Act,  and  the  expression  "  the  pro- 
moters "  in  the  said  Acts  shall,  in  reference  to  this  Act,  mean 
the  Commissioners:  Pi*ovided  always,  that  this  enactment 
shall  not  apply  to  any  burgh  where  the  supply  of  gas  for 
public  lamps  is  regulated  by  a  Local  Act,  if  the  provisions  of 
such  Local  Act  are  inconsistent  with  this  enactment. 

The  expression,  "  the  promoters  of  the  undertaking,"  shall  mean 
the  parties,  whether  company,  undertakers,  commissioners,  trus- 
tees, corporations,  or  private  persons,  by  the  Special  Act  empowered 
to  execute  such  works  or  undertakings  (see  8  Vict.  c.  19,  sec  2). 

In  Brown  and  Another  r.  Lennox  and  Others,  4th  Feb.  1886  (13  R, 
515),  the  Burgh  Gas  Supply  Act,  1876,  sec.  20,  enacts  that,  where 
there  is  a  company  not  incorporated  by  Act  of  Parliament,  or 
authorised  by  Provisional  Order  confirmed  by  Act  of  Parliament, 
supplying  gas  within  a  burgh,  the  Police  Commissioners  of  the 
burgh  may,  subject  to  the  provisions  of  the  Act,  buy,  and  the  com- 
pany, with  consent  of  three-fourths  in  value  of  its  shareholders,  may 
sell,  its  undertaking  and  property. 

More  than  three-fourths  of  the  shareholders  of  an  unincorporated 
joint-stock  company  supplying  a  bm^h  with  gas,  entered  into  an 
agreement  with  the  Police  Commissioners  of  the  burgh  to  sell  the 
property  of  the  company  to  the  Commissioners.  The  burgh  had  not, 
at  the  date  of  the  agreement,  adopted  the  Burghs  Gras  Supply  Act, 
but  it  subsequently  did  so,  and  the  agreement  bore  to  proceed  on  the 
footing  that  the  Act  was  to  be  adopted.    Two  shareholders,  who  had 
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iiot  aeiseiited  to  the  i^reement,  brought  a  reduction  of  it  against  the 
Company  and  the  Police  CJommissioners.  Held,  (!)  That  the  Act 
was  to  be  taken  as  having  been  adopted  by  the  burgh  at  the  date  of 
the  agreement,  even  in  a  question  with  shareholders  not  consenting 
to  the  agreement ;  and  (2)  That,  as  three-fourths  of  the  shareholders 
had,  in  terms  of  the  Act,  consented  to  the  sale  of  the  Company's 
property,  the  pursuers  had  no  right  to  object  to  the  sale,  either  under 
their  contract  of  copartnery  or  at  common  law ;  defenders  therefor6 
assoilzied. 

103.  Gas  to  be  Tested. — In  order  to  secure  a  uni- 
form supply  of  good  gas  in  the  burgh,  it  shall  be  lawful  for 
the  Commissioners,  where  the  gas  is  not  supplied  by  them„ 
after  intimation  to  the  manufacturers  of  the  gas  supplied 
within  the  burgh,  to  provide  suitable  places  and  instrument9 
for  testing  the  quality  and  illuminating  power  of  the  ga^ 
supplied  within  the  burgh ;  and  tests  shall  be  made  as  often 
as  may  be  necessary  to  obtain  a  fair  and  true  test  of  the 
quality  and  illuminating  power  of  the  gas,  and  the  results  of 
such  tests  shall  be  final  and  conclusive  of  such  quality  and 
illuminating  power  when  the  tests  were  so  made ;  and  where 
the  gas  supplied  within  the  burgh  is  manufactured  by  the 
Commissioners,  they  shall  be  bound  to  provide  suitable  plac^9 
and  instruments  for  testing  the  quality  and  illuminating  powejr 
of  the  gas  supplied  by  them  within  the  burgh,  and  to  publisli 
the  results  at  least  once  a  month.  Provided  always,  that  the 
person  to  make  the  tests  shall  be  appointed  by  the  Sheriff  orj 
the  application  of  the  Commissioners,  or  any  seven  electois 
or  ratepayers  in  the  burgh,  after  such  notice  of  the  application 
and  after  such  inquiry  as  to  the  Sheriff  shall  seem  proper; 
and  the  whole  expense  to  be  incurred  in  carrying  out  this 
enactment  shall  be  defrayed  by  the  Commissioners  out  of  the 
burgh  general  assessment  ,    > 

Where  the  gas  is  not  supplied  by  the  Commissioners,  it  shall  be 
lawful  for  them  to  provide  places  and  instruments  for  testing  the  gas. 
From  the  words  which  follow — "tests.  sJvall  be  made,"  etc. — it  may 
bo  argued  that  the  expression  "  it  shall  be  lawful "  has  more  than  a 
merely  enabling  force.  Where  the  gas  is  manufactured  by  the  Com- 
missioners themselves,  »they  are  bound  to  provide  the  testing  places 
and  instruments,  and  to  publish  the  results  at  least  once  a  month. 
The  mode  of  publication  is  not  specified.  The  Gasworks  Clause^ 
Actj  1871  (34  &  35  Vict,  c  41),  which  is  incorporated  with  this 
Act  by  sec.  99  hereof,  makes  provision  as  to  the  testing  of  gas  (sc^ 

28  ta  34>  and  Schedule  A) .  .  .  - 

L 


Digitized  by  VjOOQ IC 


362  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

The  person  to  test  the  quality  and  illuminating  power  of  the  gas 
must  now  be  appointed  by  the  Sheriif.  The  expense  incurred  in 
carrying  out  this  section  is  to  be  defrayed  out  of  the  burgh  general 
assessment  (see  sec  340). 

104.  Lighting  of  Common  Stairs,  etc.— The  owner, 

or  owners,  of  common  stairs  or  passages  or  private  courts,  or 
of  lands  or  premises  having  a  right  of  access  by  any  common 
stair  or  passage  or  private  court,  shall  provide,  fit  up,  and 
maintain,  and  renew  in  such    common    stairs,  passages,  or 
private  courts,  all  necessary  lamps,  brackets,  and  other  means 
of  lighting,  and  all  necessary  means  of  extinguishing  the  light, 
and  shall  provide  the  necessary  supply  of  gas  or  other  light 
therefor ;  and  such  owner  or  owners  shall  further,  on  being 
required  by  the  Commissioners,  within  seven  days  next  after 
the  service  of  an  order  for  that  purpose,  provide  and  fit  up  in 
such  common  stairs,  passages,  or  private  courts,  such  number  of 
lamps,  brackets,  and  other  means  of  lighting,  and  all  such 
means  of  extinguishing  the  light  as  the  Commissioners  may 
determine,  and  provide  the  necessary  supply  of  gas  or  other 
light,  as  may  be  required  by  the  Commissioners,  and  shall 
•  maintain,  alter,  repair,  and  renew  such  lamps  and  brackets 
to  the  satisfaction  of  the  Commissioners,  and  in  default  of 
compliance  with  any  order  of  the  Commissioners  under  this 
section,  such  owner  or  owners  shall,  each  only  in  respect  of 
any  act  or  default  of  his  own,  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings,  and  a  daily  penalty  of  a  like  amount : 
Provided  always,  that  the  owner  or  owners  so  providing  a 
supply  of  gas  or  other  light,  shall  be  entitled  to  recover  the 
amount  expended  by  such  owner  or  ownera  in  providing  such 
supply  from  the  occupiers  of  every  such  house  or  building  in, 
or  entering  or  having  access  by  the  common  stair,  passage,  or 
court,  each  such  occupier  being  liable  to  pay  his  proportionate 
part  of  such  amount  according  to  the  rent  payable  by  each 
such  occupier  respectively :  Provided  further,  that  the  occupier 
or  occupiers  shall  in  all  cases  clean,  light,  and  extinguish  the 
lights,  at  such  time  or  times  as  shall  be  ordered  by  the  Com- 
missioners by  any  resolution  passed  by  them,  and  published 
once  weekly  for  at  least  two  weeks  in  some  newspaper  pub- 
lished or  circulating  in  the   burgh ;  and  any  occupier  failing 
to  comply  with  any  such  order  or  resolution  shall  be  liable  to 
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R  penalty  not  exceeding  40s.,  and  to  a  daily  penalty  of  like 
amount 

See  sub-head  (22),  sec.  4,  for  definition  of  "  owner,"  and  sub-head 
(21)  of  "occupier."  The  phraseology  of  this  section  obviates  the 
difficulty  raised  in  Stewart  v.  Edwards,  8th  Dec.  1876  ^3  R,  Jus.,  14). 
Here  the  question  arose  whether  the  owner  was  bound  to  provide  the 
gas,  and  die  Court  held  that  he  was  not.  It  is  a  somewhat  clumsy 
machinery  to  make  the  owner  provide  tiie  gas,  and  throw  on  him  the 
burden  of  recovering  the  cost  from  the  occupier.  As  to  this  the 
Lord  Justice-Greneral  said :  "  It  would  be  very  extraordinary  if  the 
sections  of  this  Statute — 25  &  26  Vict.  c.  101 — which  deal  with 
the  matter  of  lighting,  should  invert  the  ordinary  arrangement  be- 
tween landlord  and  tenant,  which  is,  that  the  owner  supplies  the 
fixed  and  permanent  apparatus  for  holding  or  conveying  the  illumin- 
ating substance,  while  the  occupier  supplies  the  illuminating  sub- 
stance which  is  to  be  consumed,  and  lights  it  when  required."  This 
Statute  has  taken  the  extraordinary  course  referred  to  by  the  Lord 
Justice-General.  See  Kirkpatrick  v,  Dumbarton  Police  Commis- 
sioners, 29th  April  1870  (1  Coup.,  434),  where  the  Superintendent  of 
Police,  as  instructed  by  the  Commissioners,  wrote  two  letters  to  the 
appellant,  requiring  the  proprietors,  in  terms  of  the  130th  section  of 
the  General  Police  Act^  to  make  provision  for  lighting  the  courts  in 
a  suitable  manner  within  the  period  mentioned  therein.  The  receipt 
of  the  letters  was  admitted,  and  the  failure  to  obey  not  disputed. 
Upon  this  the  Magistrates  had  found  the  appellant  guilty  of  a  con- 
travention of  that  section,  and  mulcted  him  in  a  penalty.  An  appeal 
against  the  conviction  was  sustained,  on  the  ground  that  the  letters 
did  not  amount  to  the  requisition  and  order  by  the'  Cominissi oners 
required  to  be  served  under  the  section.  Lord  Neaves  said  :  "  There 
is  no  order  here,  and  no  service  of  any  order  by  the  Commissioners. 
Their  duty  was  to  make  an  order  on  the  appellant,  and  cause  their 
Clerk  to  enter  it  on  the  records,  and  serve  it,  before  any  jurisdiction 
could  arise  to  the  Police  Magistrate  under  the  Act." 

In  Forbes  t7.  Linton,  10th  Nov.  1887  (15  R.,  Jua,  19),  the  Edinburgh 
Municipal  and  Police  Act,  1879,  sec.  5,  defines  the  word  "  owner  " 
to  include  "  the  factor,  agent>  or  commissioner  "  of  the  true  owner, 
"  or  any  other  person  who  shall  intromit  with  or  draw  the  rents  "  of 
the  property.  Held^  that  under  this  provision  a  person  who,  as 
factor,  drew  the  rents  and  otherwise  managed  a  tenement  with  a 
common  stair,  the  owner  of  which  was  resident  in  Edinburgh,  had 
rightly  been  convicted  of  a  contravention  of  sec.  95  of  the  Act,  in 
respect  that  he  had,  "  as  owner "  of  the  stair,  failed  to  provide  the 
necessary  supply  of  gas  for  lighting  it. 

Question,  Whether  a  mere  rent-collector  could  have  been  prosecuted 
as  "  owner  "  ? 

105.  Power  to  Commissioners  to  supply  Light 

and  charge  Owner* — The  Commissioners  may  at  any  time» 
and  from  time  to  time  as  they  think  fit,  provide,  fit  up,  and 


Digitized  by  V3OOQ IC 


,164  BURGH  POtlCE  (SCOTLAND)  ACT,  tSgX 

iriaintain  and  renew,  in  such  common  courts,  passages,  or 
private  courts,  as  they  may  consider  to  be  insufficiently 
lighted,  all  necessary  lamps,  brackets,  and  other  means  of 
lighting,  and  all  necessary  means  of  extinguishing  the  light,  and 
provide  the  necessary  supply  of  gas  or  other  light  therefor,  and 
by  their  Inspector  of  Lighting,  or  any  other  officer  or  servant 
of  the  Commissioners,  clean  any  lamps  and  brackets,  and  light 
and  extinguish  the  same,  and  for  all  purposes  aforesaid  the 
Inspector  of  Lighting,  or  any  other  officer  or  servant  of  the 
Commissioners,  shall  be  entitled  to  require  and  shall  have 
access  to  and  from  all  such  common  stairs,  passages,  or  private 
courts  at  all  times;  and  the  Commissioners  may,  in  such  cases 
as  they  think  fit,  recover  the  expense  they  may  incur  as  a 
debt  from  the  owner,  or  if  there  are  more  owners  than  one, 
then  proportionately  from  each  owner  according  to  the  rental 
of  the  properties  of  each  owner  in  any  house  or  building,  or 
part  thereof,  to  which  access  is  obtained  by  such  common 
stair,  passage,  or  private  court,  and  such  owner  or  owners 
shall  be  entitled  to  recover  the  amount  expended  in  provid- 
ing the  supply  of  gas  or  other  light  from  the  occupiers,  each 
such  occupier  being  liable  to  pay  his  proportionate  part  of 
such  amount  according  to  the  rent  payable  by  him :  Provided 
always  that  the  said  expense,  recoverable  by  the  Commis- 
sioners as  aforesaid,  shall  not  in  the  case  of  common  stair 
lighting  exceed  20s.  per  burner  per  annum,  and  in  the  case 
of  all  other  lighting  exceed  25s.  per  burner  per  annum. 

See  sec.  4,  sub-head  (10),  as  to  "court,"  (27)  "private  court,"  (31) 
"  passage."  The  same  roundabout  process  of  recovering  the  cost  of 
the  illuminating  substance  is  provided  for  in  this  section  as  in  the 
last,  namely,  that  the  Commipsioners  are  to  recover  first  from  the 
owner,  who  is  then  to  recover  from  the  occupier. 

The  word  "  courts  "  occurring  in  this  clause  as  "  common  courts  " 
is  evidently  a  mistake  for  "  stairs."  It  should  be  "  common  stairs," 
as  the  remainder  of  the  clause  shows. 

106.  Commissioners  may  remoYe,  etc.,  Lamp-post, 
etc.,  where  not  lighted  according  to  Regulations. — 

If  the  Commissioners  shall  have  given  permission  to  any 
person  to  erect  any  lamp-posts,  lamp  globes,  gasfittings,  or 
other  articles,  and  if  the  same  shall  not  be  kept  lighted,  or 
otherwise  disposed,  according  to  the  orders  or  regulations  of 
the  Commissioners,  the  Commissioners  may  take  possession  of 
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Or  remove  the  same  without  compeDsation  being  made'  there- 
for: Provided  always,  that  any  such  lamp-posts,  lamp  globes, 
gasfittings,  or  other  articles  so  removed,  shall  be  delivered  up 
to  the  owner  thereof,  in  the  event  of  his  claiming  the  same 
within  six  months  after  such  removal,  and  paying  all  costs  and 
expenses  attending  the  removal  and  preservation  of  the  same. 

This  section  seems  to  contemplate  that  the  Comm^issioners  shall 
frame  orders  or  regulations  for  the  lighting  of  lamps,  etc.,  erected  by 
private  persons.  Compliance  with  these  regulations  will  be  a  condi- 
tion of  obtaining  permission  to  erect  the  lamps,  etc.  By  sec;  159, 
**  no  person  shall  erect  any  projection,  or  make  any  erection  whatever 
iu  any  street^  public  or  private,  without  the  ¥n:itten  consent  of  the 
Commissioners."  The  projections  and  erections  referred  to  will  in- 
clude lamp-posts,  etc.  By  sub-head  (4),  sec  316,  the  Commissioners 
may  make  bye-laws  for  fixipg  the  times  of  lighting  and  extinguish- 
ing lights  in  common  staips,  passages,  or  private  courts,  and  the  order 
of  rotation  in  which  the  occupiers  of  bouses  or  flats  in  such  shall  be 
responsible  therefor. 

Cleansing, 

107.  Dust,  etc.,  coUeoted  to  be  Yested  in  Commis- 

•ioncrck — The  dust„  night-soil,  dung,  ashes,  rubbish,  filth, 
and  manure,  including  slaughter-house  manure,  whether  such 
slaughter-house  is  or  is  not  the  property  of  the  Commissioners 
(excepting  always  cattle  dung,  mill  dust,  and  the  ashes  of  any 
kiln,  engine,  furnace,  baker's  oven,  or  the  clinkers  of  any 
stove,  and  the  refuse  of  any  breweries,  tanworks,  soap  or 
chemical  or  other  work),  within  the  burgh,  shall  be  vested  in 
the  Commissioners,  who  shall  have  power  to  sell  and  dispose 
of  the  same  as  they  think  proper,  and  the  money  arising 
therefrom  shall  be  applied  to  the  general  purposes  of  this  Act; 
and  the  Commissioners  shall  cause  all  the  streets  and  foot- 
paths from  time  to  time  to  be  properly  swept  and  cleansed, 
and  all  the  dust„  night-soil,  dung,  ashes,  rubbish,  filth,  and 
manure  which  is  found  on.  them,  or  iu  privies,  sewers,  cess- 
pools, houses,  or  other  premises,  to  be  collected  and  removed 
at  such  convenient  hours  and  times  as  they  shall  consider 
proper;  and  in  all  cases  where  there  is  insufficient  access  for 
a  cart  or  wheel-barrow  to  the  dungstead,  ashpit,  or  privy,  the 
owner  shall  be  bound  to  provide  such  access  to  the  satisfac- 
tion of  the  Commissioners,  and,  failing  bis  doing  so,  he  shall 
be  bound  to  pay  the  extra  expens<es  of  the  reng^oval  a|3  tb^ 
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same  shall  be  fixed  by  the  Commissioners,  and  the  same  shall 
be  recoverable  as  a  private  improvement  assessment 

See  sub-head  (22)  for  definition  of  "owner,"  (4)  "burgh,"  (31) 
"street,"  sec  4.  This  107th  section  as  now  framed  obviates  the 
difficulty  raised  in  Pullar  &  Sons  v.  Perth  Police  Commissioners, 
20th  July  1876  (3  R.,  1176). 

The  Act  of  1862  enacted  that,  in  burghs  adopting  the  Act,  "  the 
dust,"  "  ashes,"  "  rubbish,"  etc.,  "  within  the  burgh  shall  be,  and 
hereby  are,  vested  in  the  Commissioners,"  and  that  they  shall  cause 
the  same  to  be  collected  from  the  streets,  houses,  and  premises 
in  the  burgh ;  and  it  was  held  that  the  enactment  did  not  apply  to 
ashes  produced  in  the  furnaces  of  a  manufactory.  The  residue  of 
retorts  from  a  gaswork  was  held,  in  construing  the  132nd  section  of 
the  1862  Act,  not  to  fall  within  the  terms  thereof,  and  a  petition  by 
the  Gas  Company  to  have  the  Commissioners  ordained  to  remove 
this  refuse  was  dismissed  by  the  Sheriff.  See  Perth  Gas  Company 
V,  Perth  Police  Commissioners  (Irons,  App.,  IV.),  pp.  192  and  198. 

See  sec.  365  as  to  private  improvement  assessment,  and  sees.  366 
to  372  as  to  recovery  thereof. 

In  Barton  v.  Kinning  Park  Commissioners  and  Others,  20th  Jan. 
1892  (29  S.  L.  R,  329),  the  Act  of  1852  provides  that  the  Commis- 
sioners shall  cleanse  the  streets  and  remove  sweepings  "  at  such  con- 
venient hours  and  times  as  they  shall  consider  proper." 

The  Commissioners  of  Police  of  a  burgh  employed  a  servant  to 
clear  the  streets  of  mud  and  collect  it  in  heaps  for  removal  by  a  con- 
tractor. The  mud  on  a  certain  street  had  been  brushed  to  the  side, 
and  on  the  following  morning  the  Commissioners'  servant  attempted 
to  collect  it  in  heaps,  but,  owing  to  its  watery  state,  he  could  only 
gather  it  together  in  liquid  accumulations.  He  had  to  stop  work 
owing  to  a  dense  fog.  The  day  was  frosty,  and  the  mud  became 
partially  frozen.  The  contractor's  men  were  on  their  way  to  remove 
the  mud,  but  had  to  return  on  account  of  the  fog,  which  continued 
all  day.  In  the  afternoon,  a  carter,  while  leading  his  horse  and  cart 
along  the  side  of  the  road  to  avoid  the  traffic,  tripped  over  the  mud 
and  was  injured. 

In  an  action  for  damages  at  his  instance,  it  was  held  that  the 
Commissioners  were  not  liable,  as  the  mud  had  been  collected  accord- 
ing to  a  reasonable  custom,  and  as  the  accumulations  were  of 
ordinary  size,  and  had  not  been  removed  because  of  the  fog ;  and 
that  the  contractor  was  not  liable,  as  his  duty  was  to  remove  the 
mud  when  prepared  for  removal ;  that,  owing  to  the  fog,  that  mud 
not  so  prepared,  and  that  his  duty  had  not  begun  at  the  time  of  the 
accident. 

Cattle  dung  is  expressly  excluded  from  the  list  of  materials  vested 
in  the  Commissioners.  It  is  dealt  with  in  sees.  122  to  126.  It 
must  not  bo  mixed  with  the  refuse  belonging  to  the  Commissioners. 

The  Commissioners  are  to  cleanse  all  the  streets  and  footpaths  (see 
also  sees.  112  and  116).  They  are  also  bound  to  remove  the  filth 
or  refuse  found  in   "privies,  sewers,  cesspools,  houses,  or  othet 
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premises'*  (see  sec  3165  (2)  as  to  bye -laws  for  removing  the 
contents  of  privies,  etc.).  As  regards  the  removal  of  refuse  from 
sewers,  the  Commissioners  are  authorised  by  sec.  219  to  cause  the 
refuse  from  sewers  "  to  be  conveyed  by  a  proper  channel  to  the  most 
convenient  site  for  its  collection  and  sale,  for  agricultural  or  other 
purposes,  as  may  be  deemed  most  expedient^  but  so  that  the  same 
shall  in  no  case  become  a  nuisance."  But  they  are  not  bound  to 
eleanse  private  properties  (see  sees.  120  and  3166  (8)).  They  are 
empowered,  however,  if  they  think  fit,  to  undertake  the  cleansing  of 
private  courts,  etc,  and  charge  the  expense  to  the  burgh  general 
assessment,  or,  in  the  case  of  unoccupied  property,  to  the  owners 
(see  sec  120). 

Any  person  who  lays  rubbish,  etc,  on  any  street,  etc.,  is  liable  in  a 
penalty  (see  sec.  381  (36)) ;  and  by  sec  381  (42),  any  person  who 
"'accumulates  within  any  enclosure,  area,  house,  building,  garret, 
cellar,  or  other  apartment,  any  dung,  soil,  dirt,  ashes,  filth,  or  other 
offensive  matter  or  thing,"  is  liable  in  a  penalty. 

This  section  enacts  that  owners  shall  provide  suitable  access  to 
any  dungstead,  ashpit,  or  privy,  or,  failing  their  doing  so,  to  pay  the 
extra  expense  of  removal  of  the  contents.  Sec  253  provides  that 
the  situation,  mode  of  access,  and  construction  of  every  ashpit  shall 
be  subject  to  the  approval  of  the  Commissioners.  Sees.  254  and  255 
contain  further  provisions  as  to  ashpits,  privies,  middens,  etc 

108.  Commissioners  may  proTide  Lands,  etc.,  for 

deposit  of  Soil  and  Materials. — ^Tbe  Commissioners  may 
from  time  to  time  provide  places  convenient  for  the  deposit, 
treatment,  and  disposal  of  the  dust,  night-soil,  dung,  ashes, 
rubbish,  filth,  and  manure,  to  be  collected  under  the  authority 
of  this  Act,  and  for  stabling  and  keeping  all  horses,  carts, 
implements,  and  other  things  required  for  the  purposes  of  this 
Act ;  and  for  any  of  such  purposes  the  Commissioners  may 
purchase  or  hire  any  lands  or  premises  by  them  considered 
necessary,  either  within  or  beyond  the  boundaries  of  the 
burgh,  and  may  for  this  purpose  acquire  the  said  lands  and 
premises  otherwise  than  by  agreement  under  the  provisions  of 
the  Lands  Clauses  Acts,  with  the  authority  of  the  Board  of 
Supervision,  in  the  manner  hereinbefore  provided,  or  they 
may  cause  any  new  buildings,  machinery,  appliances,  and 
plant  to  be  erected  and  provided  upon  any  lands  which  shall 
be  purchased  or  hired  by  them  under  the  provisions  of  this 
Act 

In  provi<iing  a  manure  depdt  under  this  section,  care  must  be 
taken  that  nuisance  is  not  created.  By  sec  16  of  the  Public  Health 
(Scotland)  Act,  1867,  sub-head  (e^),  ''  any  accumulation  or  deposit  of 
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manure  or  other  offensive  matter  within  fifty  yards  of  any  dwelling- 
house  within  the  limits  of  any  burgh,  or  wherever  situated,  if  injuri- 
eus  to  health,  or  any  accumulation  of  police  manure  within  a  quarter 
of  a  mile  of  the  municipal  boundaries  of  any  burgh,  excepting  the 
city  of  Glasgow,  or  any  accumulation  or  deposit  from  ashpits,  or 
manure  from  town  or  village,  laid  nearer  than  fifty  yards  to  a  public  or 
parish  road,  or  dwelling-house,"  constitutes  a  nuisance.  Mr.  George 
(now  Lord)  Young,  Mr.  K  S.  Gordon,  and  Sheriff  Monro  expressed  the 
opinion  that,  in  a  prosecution  imder  this  section  for  any  accumulation 
or  deposit  of  manure  within  fifty  yards  of  any  dwelling-house  within 
the  limits  of  any  burgh,  it  is  not  necessary  to  aver  or  prove  that  such 
accumulation  or  deposit  is  injurious  to  health. — Skelton,  p.  21. 

By  sec.  214,  one  of  the  duties  laid  upon  the  burgh  surveyor  is 
^'  to  point  out  the  most  approximate  (mc)  means  and  sites  for  the 
collection  and  sale  of  filth  and  refuse  for  agricultural  or  other  pur- 
poses." 

Lands  and  premises  for  the  purposes  of  this  section  may  be 
aocquired  compulsorily  under  the  provisions  of  the  Lands  Clauses 
Acts„  with  the  authority  of  the  Board  of  Supervision,  "in  the 
manner  hereinbefore  provided."  But  as  the  manner  in  which  that 
Board  is  to  give  its  authority  is  nowhere  "  hereinbefore  provided," 
the. words  here  presumably  mean  that  the  authority  of  the  Board  is 
to  be  given  in  the  same  manner  as  is  provided  in  sec.  60  with  regard 
to  the  authority  of  the  Sheriffl 

109.  RemoYal  of  Dust,  Ashes,  and  other  Refuse* 

-; — ^The  Commissioners  may  cause  carts,  having  a  covering 
proper  to  prevent  the  escape  of  the  contents  thereof,  to  pass 
through  any  street  or  district  every  morning  between  such 
hours  as  may  be  fixed  by  the  Commissioners',  for  the  purpose 
of  collecting  and  removing  the  dust,  asbes,  ^nd  other  material 
composing  the  burgh  refuse,  from  the  lands  and  premises  in. 
and  adjoining  such  street  or  district;  and  may,  by  public 
notice  in.  one  or  more  newspapers  published  or  circulating  in 
the  burgb,  or  by  handbills  posted  in  such  street  or  district, 
require  the  occupiers  of  lauds  and  premises  within  and  adjoin- 
ing such  street  or  district  to  cause  all  their  dust,  ashes,  and 
other  material  composing  the  burgh  refuse^  to  be  deposited  in 
a  suitable  box  to  be  approved  of  by  the  Inspector  of  Cleans- 
ing, and  placed  daily  on  the  outer  side  of  the  foot  pavement 
opposite  the  lands  and  premise^  occupied  by  thera,  or  at  such 
other  place  near  thereto  as  the  Inspector  of  Cleansing  shall 
appoint,  not  later  than  the  time  fixed  as  aforesaid ;  and  when 
such  daily  service  is  in  operation  in  any  such  street  or  district, 
the  Commissioners  may  direct  any  ashpit  in  connection  with 
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the  lands  and  premises  in  or  adjoining  such  street  or  district 
to  be  shut  up  or  removed;  and  every  occupier  failing  to 
comply  with  such  notice  shall  be  liable  to  a  penalty  not 
exceeding  10s.  for  each  offence. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  lands  and  premises,'* 
(^1)  "  occupier,"  (31)  "  street."  See  also  PuUar  v.  Perth  Police  Com- 
missioners, 20th  July  1876  (3  R,  1177),  where  the  Police  Commis- 
sioners are  held  riot  bound  to  remove  the  ashes  produced  by  the  fur- 
naces maintained  by  the  pursuers  for  the  purposes  of  their  trade  (see 
sec  107).     See  sees.  487  and  501  as  to  alternative  of  imprisonment. 

In  addition  to  the  provisions  of  this  section,  the  Commissioners 
are  empowered,  under  sec.  3166  (2),  to  make  bye-laws  "for  removing 
the  contents  of  ashpits,  dungsteads,  drains,  cesspools,  water-closets, 
lavatories,  baths,  and  privies  within  reasonable  periods." 

110.  Public  ConTeilienoes. — The  Commissioners  may 
erect  or  continue  public  water-closets  or  earth-closets,  and 
latrines  and  urinals,  in  suitable  places,  and  may  place 
movable  or  fixed  boxes  for  the  temporary  deposit  of  street 
sweepings  in  any  of  the  streets,  in  such  situations  as  shall, 
in  the  opinion  of  the  Commissioners,  cause  the  least  incon- 
venience or  nuisance,  arid  may  defray  the  expense  thereof 
and  of  keeping  the  same  in  good-  order. ' 

These^  public  conveniences  must  be  so  erected  and  placed  as  not  to 
create  a  nuisance.  Though  the  words  "  cause  the  least  inconvenience 
or  nuisance  ^'  are  used,  if,  after  Erection,  they  are  found  to  create  a 
nuisance,  proceedings  might  be  taken  under  sec.  16  (h)  or  {d)  of  the 
:public  Health  Act.  See  Adam  &  Spowart  v,  Moir,  24th  Nov.  1874 
(2B.,  143). 

An  English  Local  Authority  empowered  a  society  to  put  up  a 
public  convenience  in  their  district.  A  resident  in  the  neighbour^ 
hood  raised  an  action  to  restrain  the  erection,  on  the  ground  that  it 
Would  be  a  nuisance.  Mr.  Justice  Stirling  held  that  he  could  not 
i^ssume  that  the  mere  fact  of  the  erection  of  this  building  would 
create  a  nuisance  at  law.  But  he  felt  the  strongest  doubt  whether 
this  agreement  of  the  Local  Authority  to  delegate  its  powers  to  a 
society  was  not  tdtra  vires.  Mogg  v.  Bocken,  Sanitary  Becord  for 
Nov.  1888,  p.  243.— Skelton,  p.  48. 

Under  the  powers  given  by  sec  41  of  the  Public  Health  Act,  the 
Commissioners,  as  Local  Authority,  "  may  erect  such  public  water- 
closets,  privies,  and  urinals,  and  in  such  situations,  as  they  may 
think  fit^  and  may  defray  the  expense  thereof,  and  of  keeping  the 
same  in  repair  and  in  good  order,  and  shall  cause  such  privies  to  be 
deansed  daily." 

111.  Streets  to  be  Watered,  and  Wells,  Pumps, 
^tc*,  prOTided* — The  Commissioners  shall,  as  often  as  in 
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their  opinion  occasion  requires,  cause  the  streets  to  be  watered, 
and  they  may  contract  with  any  water  company  or  person  for 
a  supply  of  water  for  that  purpose,  and  for  cleansing  the 
sewers  and  drains;  and,  if  necessary,  they  may  place  pipes, 
conduits,  and  pumps  in  any  such  streets,  or  provide  any  other 
works  and  engines  proper  for  that  purpose,  and  remove  and 
alter  the  same  when  and  as  they  think  proper. 

See  sub-head  (31),  sec.  4,  for  definition  of  *'  street"  See  Stephen 
t7.  Thurso  Police  Cfommissioncrs  (referred  to  in  next  section)  as  to 
whether  Commissionors  can  relieve  themselves  of  liability  by  making 
such  a  contract  as  is  herein  referred  to. 

Sec.  219,  which  provides  for  the  construction  of  sewers,  provides 
further,  that  the  Commissioners  "  shall  also  cause  to  be  made  all  such, 
reservoirs,  sluices,  engines,  and  other  works  as  shall  be  necessary  for 
cleansing  such  sewers." 

112.  SoETengers. — The  Commissioners  shall  Employ  a 
sufficient  number  of  scavengers,  or  contract  with  any  person 
for  sweeping,  cleansing,  and  watering  the  sti*eets,  including  the 
foot-pavements,  and  for  removing  all  dust,  ashes,  rubbish,  and 
filth  therefrom,  and  for  emptying  privies  and  cesspools,  in  the 
manner  by  this  Act  directed ;  and  every  such  contractor  who 
in  any  instance  fails  to  discharge  any  duty  imposed  on  him 
by  his  contract,  shall  for  every  such  oflTence  be  liable  to  a 
penalty  not  exceding  £5. 

See  sub-head  (31 ),"  sec.  4,  for  definition  of  "  street."  See  sees.  487, 
500,  501,  as  to  imprisonment  failing  payment  of  penalty,  etc. 

In  Stephen  v,  Thurso  Police  Commissioners,  3rd  March  1876 
(3  R.,  535),  a  person  raised  an  action  of  damages  against  the  Police 
Commissioners  of  a  burgh,  for  injuries  sustained  by  him  from  having 
fallen  over  a  heap  of  rubbish  left  upon  the  street  after  nightfall,  and 
not  fenced  or  lighted.  The  defence  was  that  the  Commissioners, 
under  the  powers  conferred  upon  them  by  the  Police  Act,  had  con- 
tracted with  a  person  for  the  cleaning  of  the  streets  and  removal  of 
refuse,  and  accordingly,  that  if  there  was  negligence  on  the  part 
of  any  one,  it  was  the  contractor  who  was  liable,  and  not  the  Com- 
missioners. HM^  upon  the  terms  of  the  contract,  that  the  Com- 
missioners retained  a  complete  control  over  the  execution  of  the 
operations  contracted  for,  and  were  not  relieved  from  the  obligation 
incumbent  on  them  to  remove  the  rubbish  or  to  put  it  in  a  state  free 
of  danger  to  the  lieges. 

Quedion,  Wliether,  even  if  the  contractor  had  been  uncontrolled 
in  the  execution  of  the  work,  the  Commissioners  could  have  so  dele- 
f^ated  their  statutory  duty  as  to  free  themselves  from  liability  in  case  of 
its  non-performance  t  See  also  Thomson  t;.  Greenock  Harbour  Trustees, 
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10th  Dec  1875  (3  R,  1194).  Barton  v.  Kiiming  Park  Commifisioners, 
20th  Jan.  1892  (37  S.  L.  R,  329). 

113.  Penalty  for  obstructing  SoaTengers. — ^Every 

person  who  refuses  to  permit  the  scavengers  to  remove  such 
dirt,  ashes,  or  rubbish  as  by  this  Act  they  are  authorised  to 
do,  or  who  obstructs  the  scavengers  in  the  performance  of 
their  duty,  shall  for  every  such  oflfence  be  liable  to  a  penalty 
not  exceeding  £5. 

See  sec.  2,  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  as  to 
interpretation  of  "person."  See  sees.  487,  600,  and  501,  as  to 
alternative  of  imprisonment  on  failure  to  pay  penalty. 

114.  Penalties  on  persons  other  than  SoaTengers 

remOTing  Dirt. — Every  person  other  than  the  person  em- 
ployed by  the  Commissioners,  or  by  some  person  contracting 
with  the  Commissioners  for  that  purpose,  who  collects  or 
carries  away  any  dung,  night-soil,  dust,  ashes,  rubbish,  or 
filth,  by  this  Act  directed  to  be  collected  or  removed  by  the 
Commissioners,  or  by  persons  employed  by  them,  shall  be 
liable  in  a  penalty  not  exceeding  408.  for  every  such  offence. 

See  sec.  2  of  52  &  53  Viet  c.  63,  for  interpretation  of  "  person," 
and  sees.  487,  500,  501  of  this  Act  for  imprisonment  failing  pay- 
ment of  penalty. 

115.  Sweeping  and  Washing  of  Common  Stairs. — 

The  occupiers  of  every  house,  flat,  or  storey,  having  entrance 
by  a  common  stair,  shall  cause  the  landing  and  the  stair 
immediately  below  the  flat  or  storey  possessed  by  them  to  be 
kept  clean,  to  the  satisfaction  of  the  Sanitary  Inspector.  If 
any  flat  or  storey  of  the  tenement  be  unoccupied,  the  occupiers 
of  the  flats  or  storeys  above  shall  cause  the  landings  and 
stairs  below,  leading  to  such  empty  flat  or  storey,  to  be  kept 
clean  and  washed  downwards  to  the  next  house  which  shall 
be  occupied ;  and  if  the  top  flat  or  storey  be  unoccupied,  then 
the  stair  leading  thereto  shall  be  kept  clean  by  the  occupier 
of  the  flat  or  storey  immediately  below  such  top  flat  or  storey  ; 
and  any  water-closet  or  other  closet  used  in  common,  and  any 
passage  or  continuation  of  a  passage  to  any  area,  back-green, 
or  any  ground  used  in  common,  shall  be  kept  clean  and  washed 
by  the  occupiers  of  the  several  houses  in  such  tenement  in 
weekly  rotation ;  and  all  areas  and  common  passages  leading. 
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to  ceHars  shall  be  cleansed  weekly  by  the  occupiers  of  th^ 
cellars  in  the  same,  or  by  parties  having  a  right  to  use  such 
areas  or  passages,  or  who  shall  use  such  areas  or  passages. 
In  cases  where  the  common  stair  enters  from  or  off  a  street 
(public  or  private)  above,  the  occupiers  of  every  house,  flat,  or 
storey  shall  keep  clean  the  passage  and  stair  from  such  street 
or  flat  immediately  above  them  downwards  to  the  house,  flat, 
or  storey  possessed  by  them,  and  also  cleanse  any  area  or  any 
passage  leading  to  any  ground  or  back-green  connected  there- 
>vith ;  and  if  any  flat  or  storey  of  the  tenement  be  unoccupied, 
the  occupiers  of  the  flats  or  houses  occupied  shall  keep  clean  the 
stair  and  passages  upwards  to  such  street,  and  clean  the  area,  if 
there  be  one,  or  to  the  next  house  that  shall  be  occupied ;  and 
owners  or  persons  having  charge  of  houses  or  buildings  shall 
clean  out  unoccupied  cellars  and  apartments. 

^weeping  and  Washing  of  Common  Passages. — 

The  occupiers  of  every  house  or  building  having  entrance 
from  a  common  passage  shall,  in  weekly  rotation,  cause  such 
passage  and  steps  to  the  street  to  be  kept  clean :  Provided 
always,  that  where  there  is  no  house  or  other  occupied  building 
having  entrance  from  such  passage,  the  duty  of  keeping  clean 
the  passage  and  steps  to  such  street  shall  devolve  upon  the 
occupiers  of  the  several,  flats  above,  in  weekly  rotation. 
Every  person  failing  in  any  of  the  above  matters  shall,  for 
each  offence,  be  liable  to  a. penalty  not  exceeding  5s. 

See  sub-head  (21),  sec.  4,  for  definition  of  "occupier,"  (13)  "house/* 
(3)  "building,"  See  sees.  487,  500,  601,  as  to  penalty  on  repetition 
of  offence,  and  imprisonment  failing  payment  of  penalty. 

This  section  lays  the  duty  of  cleaning  common  stairs,  passages,  water- 
closets,  etc.,  on  the  occupiers,  but  it  would  appear  that  the  owners 
may  be  liable  too.  Sec.  3166  (8)  provides  for  the  makinj?  of  bye- 
laws  "  for  requiring  owners  or  occupiers  of  houses  and  buildings  to 
keep  clean  closes,  areas,  courts,  passages,  stairs,  roofs  of  outhouses, 
and  common  water-closets,  and  thoroughfares  owned  or  occupied  by 
them." 

Bye-laws  "  for  regulating  the  sweeping  and  cleansing  of  common 
stairs  in  accordance  with  the  sections  of  this  Act  relating  to  cleans- 
ing," may  be  made  under  sec.  31 6&  (19). 

See  Daish  v,  Pateyson,  22nd  Dec.  1876  (4  R,  Jus.,  10).  The  Act 
11  &  12  Vict.  c.  113,'  sec.  197,  enacts  "that  the  occupiers  of 
every  house,  flat,  or  storey,  entered  by  a  common  stair  or  passage, 
shall  cause  the  stair  and  passages  immediately  below  the  flat  or 
4torey  possessed  by  them  to  be  swept  every  lawful  day  and  waisbed 


Digitized  by  VjOOQ IC 


BURGH  POUCE  (SCOTI.AND)  ACT,  tSg^  173 

at  leart  twice  a  week,  and  all  areas  connected  therewith  to  be  swept 
every  lawful  day ;  .  .  .  and  every  person  offending  herein  shall,  for 
each  offence,  be  liable  to  a  penalty  of  5s." 

The  Sheriff  convicted  and  fined  the  parties  2s.  6d.  One  of  them 
appealed.  The  facts  appear  from  the  Lord  Justice-Clerk's  opinion. 
Ue  said  :  *'  The  Sheriff  has  referred  to  us  the  following  questions-— 
Whether  the  appellant's  house  *is  entered  by  a  common  stair  or 
passage,' in  the  sense  of  sec.  197  of  the  Edinburgh  Police  Act,  1848? 
and  Whether  the  appeUant  is  liable  to  be  proceeded  against  for 
failing  to  clean,  as  directed  in  said  section,  the  passage?  which,  as 
shown  on  the  plan,  separates  his  house  from  that  of  his  neighbour, 
Mr.  Martin. 

"That  is  purely  a  question  of  construction  of  the  Statute,  and 
though  it  is  not  one  of  any  great  moment  in  the  particular  case,  as 
the  amount  of  the  fine  inflicted  on  the  appellant  was  only  2s.  6d.,  or 
one  dayls  imprisonment,  still  it  is  one  which,  in  a  town  like  this,  has 
a  very  general  bearing.  There  are  a  great  many  houses  in  Edinburgh 
built  in  the  same  manner  as  that  of  the  appellant,  and  if  the  Sheriff's 
decision  is  sustained,  their  occupiers  will  find  a  burden  of  cleaning 
thrown  upon  them  which,  in  my  opinion,  the  Statute  did  not  con- 
template. I  think  the  section  of  the  Statute  does  not  apply  to  houses 
which  have  main  doors  from  the  street,  but  only  to  houses  whose  usual 
entrance  is  from  a  common  stair  or  passage.  In  the  case  of  the 
appellant's  house,  there  is  no  proper  entrance  from  the  common 
passage.  There  is,  indeed,  a  means  of  getting  access  to  the  back- 
door of  the  appellant's  house  by  means  of  the  common  passage.  But 
it  obviously  exists  only  through  the  accident  of  the  occupants  of 
the  common  stair  requiring  a  means  of  access  to  the  common  back- 
green,  and  therefore  to  the  back  passage  leading  to  the  back-green, 
on  -which  the  appellant's  back-door  opens.  It  is  not  a  means  of 
access  intended  for  the  benefit  of  the  appellant's  house,  or  from  which 
the  appellant  derives  any  benefit. 

"  I  c*annot  therefore  hold  that  the  appellant,  under  this  clause  in 
the  Statute,  is  bound  to  clean  this  common  passage. 

"The  answer  to  the  question,  therefore,  will  be.  That  the 
appellant's  house  is  not  entered  by  a*  common  passage  in  the  sense 
of  the  Statute,  and  consequently  that  he  is  not  liable  to  be  proceeded 
against  for  not  cleaning  it" 

116.  Foot  PaTements  to  be  swept  by  Occupier. — 

The  Commissioners  shall  keep  properly  swept  and  cleansed 
the  foot  pavement  of  every  street,  so  far  as  is  reasonably 
practicable,  and  shall  collect  and  remove  from  the  said  foot 
pavements,  so  far  as  is  reasonably  practicable,  all  dust,  ashes, 
rubbish,  filth,  and  snow. 

This  section  is  in  direct  contiadiction  to  the  marginal  note  (see 
observations  as  to  construction  of  marginal  notes,  p.  2).  The 
obligation  will  rest  here  on  the  Commissioners.  See  sub-head  (31) 
sec. -4,  for  definition  of  "Btreet." 
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117.  Common  Stairs  and  Houses  let  for  short 
periods  to  be  cleansed  by  Owners. — The  owners  of  all 

common  stairs  and  common  passages  shall  whitewash  ot,  at 
the  option  of  the  owner,  paint  the  same  once  every  year  if  re- 
quired to  do  so  by  the  Sanitary  Inspector,  and  the  owners  of 
all  premises  occupied  as  dwelling-houses  let  for  shorter  periods 
than  six  months,  shall  whitewash  such  premises,  and  every 
part  and  pertinent  thereof,  to  the  satisfaction  of  the  Sanitary 
Inspector,  once  every  year,  if  required  to  do  so  by  such  officer; 
and  any  such  owner  failing  to  do  so  shall  be  liable  to  a 
penalty  not  exceeding  40s. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (16)  "premises," 
sees.  487,  500,  501,  as  to  penalty  for  repetition  of  offence  and 
imprisonment  for  failure  to  pay  penalty. 

118.  Surveyor,  Hedioal  Officer,  or  Inspector  may 
enter  and  cleanse  Dwelling-houses,  etc.,  at  expense 

of  Owners. — It  shall  be  lawful  at  all  reasonable  times  for 
the  Burgh  Surveyor,  Inspector  of  Cleansing,  Medical  Officer 
of  Health,  and  Sanitary  Inspector,  to  enter  all  dwelling-houses 
and  other  premises,  and  their  pertinents,  where  he  has  reason 
to  believe  that  they  are  not  in  a  cleanly  condition,  and  to 
cleanse  and  purify  the  same,  and  to  remove  any  filth  therefrom, 
at  the  expense  of  the  owner  of  such  dwelling-houses  and  other 
premises  if  they  are  unoccupied,  but  if  they  are  occupied  then 
at  the  expense  of  the  occupier :  Provided  always,  that  if  the 
owner  or  occupier  of  such  dwelling-house  or  other  premises 
shall  object  to  the  entrance  of  such  Surveyor,  Medical  Officer, 
or  Inspectors  as  aforesaid,  it  shall  not  be  lawful  for  such 
Surveyor,  Medical  Officer,  or  Inspectors  to  enter  without  a 
warrant  from  the  Magistrate  authorising  him  to  do  so, 
and  the  Magistrate  is  hereby  authorised  to  grant  such 
warrant 

See  sub-head  (22),  sec.  4,  as  to  definition  of  "owner,"  (21) 
"occupier,"  (16)  "premises." 

The  officers  refen^ed  to  here  are  authorised  to  proceed  ex  proprio 
motu  and  without  any  instruction  of  the  Commissioners,  the  only 
restriction  being  that,  in  the  event  of  any  owner  or  occupier  object- 
ing to  the  entrance  of  the  officer,  a  Magistrate's  warrant  is  necessary. 
Although  not  expressly  stated,  there  is  little  doubt  that  any  expense 
incurred  under  this  section  will  come  within  the  category  of  "  private 
improvement  expenses,"  and  be  recoverable  as  such  (see  sec  365). 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2.  175 

119.  Penalty  on  keeping  DweUing-houses  in  dirty 

condition. — Every  person  occupying  any  part  of  a  building 
let  out  as  separate  dwelling-houses,  who  shall  keep  the  same, 
or  any  building  or  place  appurtenant  thereto,  in  a  dirty, 
unwholesome,  or  unhealthy  condition,  after  notice  shall  have 
been  served  upon  him  by  the  Sanitary  Inspector  to  cleanse 
the  same,  shall  be  liable  to  a  penalty  not  exceeding  40s., 
and  to  a  further  penalty  not  exceeding  208.  for  every  day 
during  which  such  offence  shall  continue  after  conviction. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building ; "  see  sees.  487, 
500,  501,  for  penalty  for  repetition  of  offence,  and  imprisonment 
failing  payment  of  penalty. 

120.  Areas,  etc.,  to  be  cleansed  by  Occupiers. — 

All  private  courts,  yards,  areas,  roofs  of  outbuildings  in  the 
same,  and  other  places  which  are  not  cleansed  by  scavengers 
appointed  under  this  Act,  shall  be  kept  clean  to  the  satisfac- 
tion of  the  Inspector  of  Cleansing  or  Sanitary  Inspector,  by 
or  at  the  expense  of  the  occupiers  of  such  courts,  yards, 
areas,  or  other  places  respectively;  and  if  such  courts, 
yards,  areas,  roofs  therein,  or  other  places  shall  not  be  so  kept 
clean,  the  occupiers  thereof,  or  such  of  them  as  in  the  judg- 
ment of  the  Magistrate  may  be  found  to  be  the  real  offender, 
shall,  in  addition  to  the  expense  of  cleaning  the  same,  be 
liable  to  a  penalty  not  exceeding  10s.  for  every  such  offence : 
And  the  word  "  occupiers "  in  this  section  shall  include  all 
persons  having  a  right  to  use  such  courts,  yards,  areas,  or 
other  places  for  any  purpose  whatever:  Or,  if  the  Commissioners 
think  fit,  they  may  cleanse  all  such  private  courts,  yards,  areas, 
roofs  therein,  and  other  places,  and  charge  the  expense  thereof 
to  the  burgh  general  assessment,  or,  if  the  property  is  un- 
occupied, may  charge  the  expense  thereof  to  the  owners. 

See  sub-head  (27),  sec.  4,  for  definition  of  "private  court,"  (21) 
"occupier,"  sec.  340  as  to  burgh  general  assessment.  See  sees.  336 
to  338  as  to  giving  notice.  See  sees.  487,  500,  501,  as  to  penalty 
on  repetition  of  offence,  and  imprisonment  for  failure  to  pay  penalty. 

This  section  lays  the  duty  of  cleansing  the  premises  referred  to 
on  the  occupiers,  but  authorises  the  Commissioners  to  undertake  the 
work  themselves,  charging  the  expense  to  the  burgh  general  assess- 
ment, or,  in  the  case  of  unoccupied  property,  to  the  owners.  But 
see  sea  316ft  (8),  as  to  bye-laws  for  requiring  owners  or  occupiers  to 
keep  clean  the  subjects  referred  to  therein.  See  also  sec.  381  (36) 
and  (42),  which  impose  a  penalty  on  persons  throwing  refuse  on 
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streets,  etc.,  or  accumulating  dung,  etc.,  withia  enclosures  or 
buildings. 

121.  Stables  and  Byres  to  be  kept  clean.— All 

stables  and  byres,  and  areas  therewith  connected,  and  roofs  of 
outhouses,  shall  be  constantly  kept  in  a  clean  condition  to  the 
satisfaction  of  the  Inspector  of  Cleansing  or  Sanitary  Inspector, 
by  the  occupier  thereof,  under  a  penalty  not  exceeding  20s, 
for  each  offence ;  and  it  shall  be  the  duty  of  the  Inspector 
from  time  to  time  to  examine  the  state  of  all  such  places, 
with  a  view  to  the  enforcement  of  this  enactment 

See  sees.  487,  500,  501,  as  to  penalty  for  repetition  of  offence  and 
imprisonment  for  failure  to  pay  penalty. 

"  Any  stable,  byre,  pig-stye,  or  other  building  in  which  any  animal  or 
animals  are  kept  in  such  a  manner  as  to  be  injurious  to  health  "  is  a 
nuisance,  Under  sec.  16  (c)  of  the  Public  Health  Act  Special  pro- 
visions as  to  byres  are  contained  in  the  Dairies,  Cowsheds,  and  Milk- 
shops  Order  of  1885,  issued  under  the  authority  of  the  Contagious 
Diseases  (Animals)  Act,  1878,  and  administered  by  the  Commissioners 
as  Local  Authority  under  the  Public  Health  Act — See  Skelton,  p.  201. 

The  duty  of  carrying  out  the  provisions  of  this  section  is  laid  upon 
the  Inspector  of  Cleansing  or  the  Sanitary  Inspector.  Where  these 
offices  are  held  by  different  persons,  it  will  be  advisable  for  the 
Commissioners  to  determine  which  officer  is  to  undertake  the  duty, 
so  as  to  avoid  any  dispute.  This  may  be  done  by  means  of  orders  or 
regulations  under  sec.  55,  sub-head  (4)  or  (6). 

122«  Horse  and  Cow  Dung  to  be  kept  off  the 

streets. — It  shall  not  be  lawful  to  deposit,  except  for  the 
purpose  of  removal,  any  cattle  dung  upon  the  streets  (mews 
or  stable  lanes  excepted);  and  no  cattle  dung,  wherever 
lawfully  kept,  shall  be  mixed  with  any  dung,  soil,  dirt,  ashes, 
or  filth,  declared  by  this  Act  to  be  the  property  of  the 
Commissioners ;  and  where  any  cattle  dung  shall  be  found  itt 
any  street  (excepting  as  aforesaid),  or  shall  be  so  mixed,  the 
sam6  shall  be  taken  possession  of  by  the  Inspector  of  Cleans- 
ing Hnd  sold,  and  the  proceeds  of  such  sale  accounted  for  and 
applied  to  the  police  purposes  of  this  Act 

See  sub-head  (31),  sec  4,  for  definition  of  "street;"  and  sec.  107 
as  to  soil,  etc.,  vested  in  Commissioners.  The  "police  purposes  of 
the  Act"  are  not  defined  In  the  1862  Act  the  ex^Jression  was 
defined  to  mean  and  include  the  whole  Act>  excepting  the  public 
health  enactments. 

123.  Dun^teads,  etc.,  to  be  cleaned  out — It  shaU 
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be  lawiTul  for  the  Commissioners,  after  inspection  and  report 
by  the  Chief  Constable  or  Inspector  of  Cleansing  or  Sanitary 
Inspector,  to  regnlate  and  limit  the  time  within  which  all 
common  necessaries  and  dungsteads  shall  be  emptied  and 
cleaned  out ;  iEind  if  any  person,  under  obligation  by  contract 
or  otherwise  to  empty  or  clean  out  such  places,  shall  fail  so  to 
do  within  the  time  so  limited,  such  person  shall  be  liable  in  a 
penalty  not  exceeding  20a,  besides  forfeiture  of  any  dung  in 
such  place;  which  dung  the  Inspector  of  Cleansing,  or 
Sanitary  Inspector,  or  any  officer  authorised  by  the  Commis- 
sioners, may  remove  or  dispose  of  as  aforesaid. 

See  sec  2,  52  k  63  Vict  c  63,  as  to  definition  of  "person."  The 
regulations  must  be  reasonable  and  within  the  limits  of  the  Act,  aud 
not  in  repugnance  to  common  law.  See  sees.  487,  500,  501,  as  to 
penalty  for  repetition  of  offence  and  imprisonment  for  failure  to  pay 
penalty.  See  also  sec  51  of  the  Public  Health  Act>  which  provides : 
"  Where  notice  has  been  given  by  the  Local  Authority  or  their  officer 
or  officers  for  the  periodical  removal  of  manure  or  other  refuse  matter 
from  mows,  stables,  or  other  premises  (whether  such  notice  shall  be 
by  public  announcement  in  the  locality  or  otherwise),  and  subsequent 
to  such  notice  the  person  or  persons  to  whom  the  manure  or  other 
refuse  matter  belongs  shall  not  so  remove  the  same,  or  shall  permit  a 
further  accumulation,  and  shall  not  continue  such  periodical  removal 
at  such  intervals  as  the  Local  Authority  or  their  officer  or  officers  shall 
direct,  he  or  they  shall  be  liable,  without  further  notice,  to  a  penalty 
of  not  exceeding  208.  per  day  for  every  day  during  which  such 
manure  or  other  refuse  matter  shall  be  permitted  to  accumulate,  such 
penalty  to  be  recovered  in  a  summary  manner."  See  sec  51,  Publio 
Health  (Scotland)  Act,  1867,  30  &  31  Vict.  c.  101. 

i24.  Ab  to  remOTal  of  Dung. — Every  person  who 
shall  lay,  or  cause  to  be  laid,  on  any  street,  any  dung  or 
manure,  or  any  hay  or  straw,  for  the  purpose  of  removing  the 
same,  shall  remove  and  take  the  same  away  before  eight  of 
the  clock  of  the  morning  of  the  day  on  which  it  shall  be  so 
laid  in  any  street,  from  the  1st  day  of  October  to  the  1st  day 
of  April,  and  before  seven  of  the  clock  of  the  morning  from  the 
1st  day  of  April  to  the  1st  day  of  October ;  and  if  dung  or 
manure  shall  be  allowed  to  remain  on  any  part  of  such  streets 
after  the  said  hours,  the  person  offending  shall  be  liable  to  a 
penalty  not  exceeding  40s.  for  each  offence,  and  that  over  and 
above  the  forfeiture  of  the  dung  or  manure,  which  shall  be 
removed  and  disposed  of  as  aforesaid. 

See  sec.  2,  52  &  53  Vict.  c.  63,  for  definition  of  "  person,"  sub-head 

M 
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(31),  sec.  4  of  this  Act,  "street."  See  sees.  487,  500,  601,  for 
penalty  on  repetition  of  offence  and  imprisonment  for  failure  to  pay 
penalty.  See  also  sec*  381  (36),  which  deals  with  persons  laying 
down  dirt,  litter,  etc.,  on  streets. 

125.  Penalty  for  oonTeying  offensiTe  matter  at 

improper  times. — The  Commissioners  may  from  time  to 
time  fix  the  hours  within  which  only  it  shall  be  lawful  to 
remove  any  oflensive  matter  or  thing  from  any  premises 
within,  or  into,  or  through  the  burgh ;  and  when  the  Com- 
missioners have  fixed  such  hours,  and  given  public  notice 
thereof  in  such  manner  as  they  may  deem  proper,  every 
person  who  removes  any  ofiTensive  matter  or  thing  from  any 
premises  within,  or  into,  or  through  the  burgh  at  any  time, 
except  within  the  hours  so  fixed,  and  every  person  who  at 
any  time,  whether  such  hours  have  been  fixed  by  the  Com- 
missioners or  not,  uses  for  any  such  purpose  any  cart  or 
carriage  not  having  a  covering  proper  for  preventing  the 
escape  of  the  contents  of  such  cart  or  carriage,  or  of  the 
stench  thereof,  or  who  wilfully  or  negligently  spills  any  such 
ofTensive  matter  or  thing  in  the  removal  or  passage  thereof,  or 
who  does  not  carefully  sweep  and  cleanse  every  place  in 
which  any  such  offensive  matter  or  thing  has  been  placed  or 
unavoidably  spilled,  shall  for  every  such  oflfence  be  liable  to  a 
penalty  not  exceeding  40s.,  and  in  default  of  the  apprehension 
of  the  actual  offender,  the  driver  or  person  having  charge  of 
the  cart  or  carriage  employed  for  any  such  purpose  shall  be 
deemed  to  be  the  offender. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  premises,"  (4)  "burgh," 
(5)  "  carriage,"  and  sec.  2,  52  &  53  Vict.  c.  63,  "person."  See  also  sees. 
487,  500,  501,  as  to  penalty  for  repetition  of  offence  and  imprison- 
ment on  failure  to  pay  penalty.  See  abo  Vert  v,  Kichardson,  20th 
Feb.  1869  (7  M.,  552),  where  it  was  held  that  the  powers  given  to 
Commissioners  of  Police  to  regulate  the  removal  of  offensive  matter 
within  the  burgh,  under  the  145th  sec.  of  the  1862  Act,  apply  only 
to  rules  for  premises  within,  and  not  to  the  conveying  of  offensive 
matter  through  burghs.  The  phraseology  of  the  1862  Act  was 
somewhat  more  limited  than  that  of  the  present  section.  The  145th 
section  only  empowered  the  Commissioners  to  fix  the  time  to  remove 
offensive  matter  from  any  premises,  and  when  that  had  been  done 
every  person  who  removed  along  any  street^  etc.,  was  to  be  liable  to 
a  penalty.  The  words  used  in  this  section  within  or  irdo  or  through 
the  burgh,  seem  to  have  been  introduced  specially  to  obviate  such  a 
case  as  that  of  Vert's.     See  sec.  3166  (4),  which  authorises  bye-laws 
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*'  for  r^okting  the  time  and  mode  of  the  removal  of  any  offensive 
matter  or  thing," 

126.  As  to  laying  down  Dung  on  Fields,  Nursery, 

or  Garden  Grounds* — Nothing  in  this  Act  contained  shall 
have  the  effect  of  prohibiting  any  person  laying  down  dung  on 
any  field,  nursery,  or  garden  ground,  for  the  purpose  of 
manuring  the  same ;  but  if  in  any  case  the  medical  officer  of 
health  shall  certify  that  the  manure  so  laid  down  in  any  place 
within  the  burgh  is  offensive  or  prejudicial  to  health,  the 
Magistrate  may  order  it  to  be  removed  or  otherwise  disposed 
of  forthwith ;  and  every  person  failing  to  comply  with  such 
order  shall  be  liable  to  a  penalty  not  exceeding  £5,  besides 
the  forfeiture  of  such  manure. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgli,"  sec.  2,  52  &  53 
Vict  c  63,  lor  definition  of  "person,"  See  sees.  487,  500,  501,  for 
imprisonment  on  failure  to  pay  penalty.  The  medical  officer  of  health 
is  left  with  a  discretion  as  to  what  is  to  be  considered  offensive  or 
prejudicial  to  health.  But  see  the  provisions  of  sec  16  (<£)  of  the 
Public  Health  Act  referred  to  under  sec  108,  mpra. 

127.  Commissioners   may  make  Bye-laws. — The 

Commissioners  shall  have  power  to  make  bye-laws  for 
enforcing  the  provisions  of  the  preceding  sections  with  refer- 
ence to  cleansing. 

See  sub-head  (6),  sec  55,  and  sees.  316-324,  as  to  the  making  of 
bye-laws. 

Paving  and  Maintaining  Streets. 

128.  Carriageway  of  Streets  to  be  under  control 

of  Commissioners. — Subject  to  the  provisions  of  this  Act, 
and  of  the  Roads  and  Streets  in  Police  Burghs  (Scotland) 
Act,  1891,  the  Commissioners  shall  have  the  sole  charge 
and  control  of  the  carriageway  of  all  the  streets  within  the 
burgh  maintained  or  which  shall  be  maintained  by  the  Com- 
missioners and  also  of  all  foot  pavements  and  footpaths. 

See  sec  4  (25)  for  definition  of  "police  burgh,"  (31)  "street." 
By  the  Roads  and  Streets  in  Police  Burghs  (Scotland)  Act,  1891, 
54  &  55  Vict.  c.  32,  it  is  provided,  sec.  2  ; — 

"  2.  It  shall  be  lawful  for  the  Commissioners  of  any  police  burgh, 
at  a  meeting  summoned  for  the  purpose,  on  not  less  than  one  month's 
notice  by  special  advertisement  in  any  newspaper  published  or  cir- 
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culating  in  the  police  burgh,  to  resolve,  if  they  think  fit>  toundertnke 
the  management  and  maintenance  of  the  highways  within  the  police 
burgh ;  and  it  shall  be  lawful  for  the  County  Council  or  County 
Councils  of  any  county  or  counties  within  which  a  police  burgh  is 
situated,  at  a  meeting  summoned  for  the  purpose,  on  not  less  than 
one  month's  notice  by  special  advertisement  in  any  newspaper 
published  or  circulating  in  the  bounty  or  counties,  to  resolve  to  require 
the  Commissioners  for  such  police  burgh  to  undertake  the  management 
and  maintenance  of  the  highways  within  the  police  bufrgh ;  and  in 
either  of  these  cases  it  shall  be  lawful  for  the  Commissioners  to 
agree  with  the  County  Council  of  the  county  or  counties  within 
which  the  police  burgh  is  situated,  as  to  the  terms  upon  which  the 
highways  within  the  police  burgh  shall  be  transfei+ed  to  the  Com* 
missioners,  and  failing  agreement  the  said  terihs  slmll  be  settled 
summarily  by  the  Sheriff  or  Sheriffs  of  the  county  or  counties  iii 
which  such  police  burgh  is  situated,  who  shall  take  into  consideration 
all  the  circumstances  of  the  case,  including  the  cost  of  maintaining 
the  highways  in  the  neighbourhood  of  such  police  burgh,  and  whose 
decision  shall  be  final ;  and  upon  the  parties  agreeing  as  aforesaid,  or 
upon  the  terms  of  transference  being  settled  as  aforesaid,  the  high- 
ways within  the  police  burgh  shall,  as  from  and  after  the  15th  day 
of  May  next  ensuing,  but  subject  to  the  provisions  of  this  Act,  be 
transferred  to  and  vested  in  the  Commissioners,  who  shall  have  the 
entire  management  and  control  of  the  same,  and  shall  possess  the 
same  rights  of  assessment,  and  other  rights,  powers,  and  privileges, 
and  be  subject  to  the  same  liabilities  in  reference  to  the  highways 
(including  the  construction  of  new  roads  and  bridges)  therein,  as 
the  Local  Authority  of  any  burgh  under  the  Roads  and  Bridges 
(Scotland)  Act,  1878,  and  any  Act  amending  the  same,  possesses  and 
is  liable  to  in  reference  to  the  highways  therein  (including  as  afore- 
said), and  also  in  reference  to  the  streets  within  such  burgh.  Provided 
always,  that  any  such  resolution  of  the  Commissioners  or  County 
Council  or  County  Councils  may  be  rescinded  with  the  consent  of 
and  upon  such  terms  as  may  be  agreed  upon  with  the  County  Council 
or  County  Councils  or  such  Commissioners  respectively,  and  there- 
upon the  original  rights,  powers,  and  privileges,  and  liabilities  of  the 
said  County  Council  or  County  Councils,  in  regard  to  the  highways 
within  such  police  burgh,  shall  revive  in  full  force  and  effect/' 

(1.)  The  Sheriff,  when  an  application  is  made  to  him  to  settle  the 
terms  of  transference,  will  take  into  consideration  both  the  use  of 
the  burgh  roads  by  the  county  and  of  the  county  roads  by  the 
burgh.  The  Statute  is  not  to  be  read  as  meaning  that  in  all  cases 
burghs  must  ]my  the  costs  of  maintaining  roads  outside  their 
boundaries.  There  are  small  burghs  whose  inhabitants  make  very 
little  use  of  the  county  roads,  and  on  the  other  hand,  in  the  vicinity 
of  large  burghs  the  adjacent  roads  are  mainly  used  by  the  town 
people.  The  Sheriff  will  take  the  latter  circunwtance  "into  con-t 
sideration  "  when  he  finds  it  to  exist,  but  it  is  not  imperative  upon 
him  to  do  more  than  have  regard  to  it  in  settling  the  terms  of 
transference. 
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(2.)  "The  circumstances  of  the  case"  in  regard  to  which  thfe 
Sheriff  is  likely  to  desire  information  are — ttie  general  character 
of  the  traffic  which  passes  into  and  through  the  burgh,  as  to  whether 
it  is  resorted  to  as  an  agricultural  or  manufacturing  or  commercial 
centre ;  whether  it  is  a  terminus  for  traffic  or  mainly  used  as  a  place 
through  which  produce,  etc.,  is  conveyed  to  some  more  distant  place  ; 
whether  the  traffic  is  mainly  due  to  the  wealth  of  the  county  or  t^ 
the  advantages  possessed  by  the  burgh. 

Carnoustie  waa  the  iirst  burgh  which  obtained  the  decision  of  the 
Sheriff  The  Forfar  County  Council  claimed  £179,  or  alternatively 
£208,.  10s.  per  annum,  for  the  maintenance  of  the  roads  in  the  neigh- 
bourhood of  the  burgh.  The  Sheriff  decided  that  no  payment  was 
to  be  made  to  or  by  the  Commissioners  or  County  Council  His 
interlocutor  is  as  follows  :— 

''Edinhurghy  Sth  March  1892. — The  Sheriff  having  considered  the 
pleadings  of  the  parties,  proof,  and  whole  process,  and  having  heard 
parties  thereon  and  taken  into  consideration  all  the  circumstances  of 
the  case  as  provided  by  the  Statute,  decides  that  the  terms  upon 
which  the  highways  within  the  burgh  of  Carnoustie  shall  be  trana^ 
ferred  to  the  Commissioners  of  that  burgh,  are^  that  no  payment 
^hall  be  made  to  them  by  the  County  Council  or  by  them  to  the 
County  Council.  John  Comrib  Thomson.^ 

Tho  interlocutors  by  Sheriff  Mackay,  Fife,  in  the  cases  of  Newport 
and  Tayport  are  in  similar  terms  to  that  of  Sheriff  Comrie  Thomson 
in  the  Carnoustie  case. 

"  3.  At  any  time  after  the  expiration  of  ten  years  after  a  settlement 
under  this  Act  between  the  Commissioners  of  any  police  burgh  and 
any  County  Council  or  County  Councils,  or  if  the  boundaries  of  the 
«aid  burgh  are  extended,  it  ^hali  be  laAvf ul  for  the  Commissioners  of 
the  said  police  burgh  or  for  such  County  Council  or  County  Councils 
to  obtain  the  readjustment  of  the  said  terms  of  settlement,  either  by 
entering  into  a  n6w  agreement,  or  by  an  appeal  to  the  Sheriff  or 
Sheriffs,  in  the  manner  provided  in  this  Act. 

"  4.  Where  any  matter  falls  to  be  determined  under  this  Act  by 
two  Sheriffs,  and  they  shall  differ  in  opinion,  they  shall  report  the 
case  to  the  Lord  Ordinary  on  the  Bills  in  the  Court  of  Session, 
whose  decision  shall  be  final 

**  5.  Nothing  contained  in  this  Act,  or  done  in  pursuance  thereof, 
shall  affect  any  allocation  or  liability  for  payment  of  road  debt  under 
the  Eoads  and  Bridges  (Scotland)  Act,  1878,  or  under  any  other  Act< 
general  or  local,  or  of  the  interest  thereon. 

"  6,  In  the  event  of  the  Commissioners  of  any  police  burgh  not 
resolving  to  undertake  the  management  and  maintenance  of  highways 
as  aforesaid  within  the  police  burgh,  it  shall  be  lawful  for  such 
Commissioners  to  claim  annually  from  the  County  Council  of  thd 
county  within  which  such  police  burgh  is  situated,  or  in  the  case  of 
the  county  being  divided  into  districts  from  the  district  committee 
or  committees,  a  fair  and  reasonable  contribution  towards  the  expense 
of  managing  and  maintaining  such  streets  and  roads  within  the  police 
hui;gh  as  .are  maintained  by^the^  said  Commissioners ;  omd  it  sli^U  .b» 
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lawful  for  tbe  said  County  Council,  or  for  the  said  district  com- 
mittee or  committees,  if  in  its  opinion  tbe  said  claim  is  a  reasonable 
one,  to  agree  wiUi  tbe  said  Commissioners  as  to  the  amount  of  the 
said  contribution,  and  to  pay  tbe  amount  so  agreed  upon  to  the 
Commissioners  out  of  tbe  rate  levied  for  the  management  and 
maintenance  of  highways  within  tbe  division  or  district  or  parish 
^as  the  case  may  be),  in  which  the  said  police  burgh  is  situated. 

"  7.  In  this  Act  tbe  expression  *  police  burgh  *  means  a  populous 
place,  the  boundaries  whereof  have  been  fixed  and  ascertained  under 
the  provisions  of  the  General  Police  and  Improvement  (Scotland) 
Act,  1862,  or  of  the  Act  first  therein  recited^  or  have  been  determined 
by  or  under  any  Local  Act" 

The  word  "highway"  sball  have  the  same  meaning  as  in  the 
Koads  and  Bridges  (Scotland)  Act,  1878,  and  any  Act  amending  the 
same. 

The  word  "Sheriff"  shall  not  include  "Sheriff-Substitute."  See 
54  &  65  Vict.  c.  32. 

The  sole  charge  and  control  of  the  streets  and  foot  pavements 
carries  with  it  very  considerable  obligations.  In  Innes  v.  Magistrates 
of  Edinburgh,  6th  Feb.  1798  (12  Fac.,  137),  a  person  receiving  a 
mortal  injury  from  falling  during  the  night  into  a  temporary  pit 
made  in  one  of  the  lanes  of  a  burgh  was  found  entitled  to  damages 
from  the  Magistrates,  although  a  considerable  degree  of  precaution  had 
been  used  by  those  who  dug  tbe  pit  to  prevent  accidents.  In 
Thresbie  v.  Magistrates  of  Annan,  11th  Dec.  1845  (8  D.,  276),  the 
Magistrates  of  Annan  were  held  bound  to  maintain  the  street,  which 
was  a  public  road,  forming  tbe  great  road  from  Dumfries,  by  Annan, 
to  the  river  Sark,  entering  tbe  High  Street  of  the  burgh  at  the  one 
end  and  issuing  again  at  the  other,  in  repair,  out  of  the  funds  of  the 
burgh  'y  and  following  that  case  and  that  of  Innes,  the  Court  held,  in 
Dai^ie  v.  Magistrates  of  Forfar,  10th  March  1855  (17  D.,  730;  27 
Jur.,  311),  in  an  action  of  damages  at  tbe  instance  of  a  burgess 
against  the  Magistrates  and  Town  Council  of  a  royal  burgh,  as 
representing  the  community,  for  injury  sustained  in  consequence  of 
their  alleged  neglect  to  remove  a  large  stone  which  obstructed  the 
pavement  of  a  public  street.  It  was  pleaded  in  defence  that  the 
action  should  have  been  directed  against  the  individuals  who  had 
been  guilty  of  tbe  alleged  neglect,  and  that  it  was  incompetent  as  laid 
against  the  community.  Defence  repelled,  and,  in  accordance  with  the 
decision  in  tbe  case  of  Innes  v.  Magistrates  of  Edinburgh,  relevancy 
of  tbe  action  sustained,  and  tbe  pursuer  held  (affirming  judgment  of 
Lord  Neaves)  entitled  to  an  appropriate  issue.  This  was  followed  in 
Virtue  r.  Police  Commissioners  of  Alloa,  12th  Dec.  1873  (1  R.,  285); 
where  it  was  held,  by  a  majority  of  seven  judges  (diss.  Lords 
Cowan,  Deas,  and  Neaves),  that  the  case  of  the  Mersey  Dock 
Trustees  v.  Gibbs  (L.  R,  1  E.  and  1  App.,  91),  had  overruled  that 
of  Findlater  v.  Duncan  (H.  L.,  M*L.  and  Rob.,  911),  and  conse- 
quently that  Statutory  Trustees  or  Commissioners  acting  gratuitously 
in  tbe  administration  of  a  public  trust,  and  administering  funds 
appropriated  by  Statute  to  special  purposes,  were  bound  to  give 
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compensation  from  the  trust  funds  for  damages  caused  by  the  fault 
of  their  servants. 

The  Police  Commissioners  of  a  burgh  under  the  Police  and 
Improvement  Act,  1862,  are  liable  for  damage  caused  by  the  negli- 
gence of  a  person  in  their  employment,  while  engaged  in  the 
execution  of  his  duty. 

See  also  Harris  r.  Magistrates  of  Leith,  11th  March  1881  (8  R., 
613),  referred  to  under  sec  130,  and  MThee  t?.  Police  Commis- 
sioners of  Broughty-Ferry  (17  R.,  764),  where  a  railway  company 
having  feued  ground  on  each  side  of  a  railway  embankment,  in  1860 
made  a  private  road  for  the  use  of  the  feuars,  which  passed  through 
the  embankment  and  gave  access  to  a  pubhc  street  of  an  adjoining 
town.  The  bridge  supporting  the  railway  over  the  road  was  only 
seven  feet  in  height,  which  was  not  sufficient  to  allow  of  the  passage 
of  a  cab.  In  1864,  on  the  town  adopting  the  General  Police  Act, 
1862,  the  road  was  taken  over  by  the  Police  Commissioners  as  a 
public  street  In  1888  a  person  driving  a  cab  along  the  street  at 
night  was  killed  by  coming  in  contact  with  the  railway  bridge. 
In  an  action  of  damages  raised  by  his  widow  against  the  Police 
Commissioners  and  also  against  the  railway  company,  the  Police 
Commissioners  maintained  that  they  were  not  responsible  for  the 
accident,  in  respect  that  they  had  called  upon  the  railway  company, 
who  were  owners  of  the  bridge,  to  remove  it,  or  to  raise  it  so  as  to 
make  it  safe ;  and  that  they  had  no  power  to  perform  any  operation 
upon  it  themselves.  Hddy  tiiat  it  was  the  duty  of  the  PoHce  Commis- 
sioners, as  custodiers  of  the  street,  either  to  have  had  the  danger 
removed,  or  to  have  taken  effective  measures  to  prevent  the  public 
from  using  the  street  for  purposes  for  which  it  was  not  safe;  that  the 
accident  was  caused  by  their  neglect  of  this  duty ;  and  that>  therefore, 
they  were  primarily  hable  in  damages. 

Opinions  reserved  as  to  the  duty  of  the  railway  company,  and  as 
to  the  right  of  the  Commissioners  to  enforce  performance  of  that 
duty  if  it  existed. 

In  Hamill  v.  Caledonian  Railway  Company  and  others,  15th  Feb. 
1887  (4  Scot.  Iaw.  Rev.,  69),  it  was  held  (1)  that  the  Magistrates 
and  Town  Council  of  a  burgh  are,  as  conservators  of  the  public 
streets,  liable  for  the  condition  of  the  roadways  and  pavements, 
except  in  so  far  as  by  statutory  regulations  or  private  compact  the 
burden  of  their  maintenance  is  laid  upon  others;  and  (2)  that  a 
railway  company  who  had,  under  statutory  authority,  made  their 
railway  cross  under  a  public  street  did  not  thereby  become  pro- 
prietors of  lands  and  heritages  adjoining  such  street. 

In  Hendrie  v.  The  Magistrates  and  Council  of  Glasgow,  11th 
June  1886  (2  Scot.  Law  Rev.,  307),  it  was  held  that,  under  the 
Glapgow  Police  Act,  sec.  289,  every  public  street,  "  for  the  object 
and  purposes  thereof,"  vests  in  the  Magistrates  and  Council  as 
constituting  the  police  board,  and  that  they  are  entitled  at 
common  law,  and  also  by  virtue  of  the  provisions  in  that  section 
and  the  other  powers  contained  in  said  Act,  to  make  such  a 
use  of  a  street  as  laying   tramway  rails  on   it  without   special 
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authority,  so  long  as  their  operations  are  not  a  source  of  danger  to 
the  public. 

In  M*Indoe  r.  Renfrewshire  County  Council,  10th  March  1891 
(7  Scot.  Law  Rev.,  225),  a  person  haying  sustained  injuries  through 
an  accident  brought  about  by  the  defective  construction  of  a 
grating  on  the  roadway — Heldy  that  the  district  committee  of  the 
County  Council,  who  were  responsible  for  the  safe  and  proper 
maintenance  of  the  road,  were  liable  in  damages  for  the  injuries  so 
sustained ;  and  that  the  knowledge  of  a  suspect^  danger,  of  which  no 
notice  had  been  given  by  the  injured  party,  did  noi^  per  «c,  debar  him 
from  recovering  damages. 

Opinion^  per  Sheriff  Cheyne,  that  a  person  traversing  a  public  road 
is  not  to  be  expected  to  keep  in  mind  every  defect  which  he  may 
have  on  previous  occasions  observed  on  it. 

It  will  be  observed  that  it  is  only  the  charge  and  control  of  the 
carriageway  and  foot  pavements  and  footpaths  of  the  streets  which 
the  Commissioners  havei  They  have,  therefore,  no  further  right  to, 
or  interest  in,  the  solum  of  the  streets,  than  is  necessary  for  the 
purposes  of  the  Act  or  Acts  which  they  administer. 

In  Glasgow  Coal  Exchange  Company,  Ltd.,  v,  Glasgow  City  and 
District  Railway  Company,  20th  July  1883  (10  R.,  1283),  a  rail- 
way  company,  by  a  special  Act  providing  for  the  formation  of  a  line 
of  railway  which  ran  under  a  public  street,  had  power  to  "  enter 
upon,  take,  and  use,"  such  of  the  lands  delineated  and  described  on 
the  plans  and  books  of  reference  as  might  be  required  for  their 
purposes.  They  had,  by  another  section,  "  power  to  appropriate  and 
use  the  subsoil "  of  the  streets,  roads,  and  others  shown  and  described 
as  above. 

.  Another  section  enacted  :  '*  With  respect  to  any  lands  which  the 
company  are  by  this  Act  authorised  to  enter  upon,  take,  and  use,  for 
the  purposes  of  the  railways,  and  which  are  in  or  under  the  roadway 
or  footpath  of  any  street,  road,  or  lane  shown  on  the  deposited  plans, 
and  described  in  the  deposited  books  of  reference,  the  company 
shall  not  be  required  wholly  to  take  those  lands  or  any  part  of  the 
surface  thereof,  or  any  cellar,  vault,  or  other  construction  therein  or 
thereunder,  held  or  connected  with  any  house  fronting  or  abutting  on 
any  such  street,  road,  or  lane;  but  the  company  may  appropriate 
and  iise  the  subsoil  and  under-surface  of  the  roadway  or  footpath  of 
any  such  street,  road,  or  lane,  and  if  need  bo  they  may  purchase, 
take,  and  use,  and  the  owners  of  and  other  persons  interested  in  any 
such  cellar,  vaults  or  other  construction  shsdl  sell  the  same,  for  the 
purposes  of  the  railways;  and  no  such  subsoil  or  under-surface, 
cellar,  vault,  or  other  construction  to  be  appropriated  and  used  or 
purchased  as  aforesaid,  shall  be  deemed  part  of  a  house  or  other 
building  or  manufactory  within  the  meaning  of  sec.  90  of  the 
Lands  Clauses  (Scotland)  Act,  1845." 

Hdd^  that  the  railway  company  were  entitled  to  appropriate  and 
use  the  subsoil  under  the  street  without  purchase,  but  subject  to 
liability  for  compensation  for  any  damage  resulting  from  their 
operations;  and  petition  for  interdict  at  the  instance  of  the  pror 
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prietors  of  the  solum  against  their  remo^iDg  the  subsoil  without 
purchase  refused. 

Hdd^  that  the  jurisdiction  of  the  Glasgow  Police  Commissioners 
over  the  solum  of  the  public  streets  of  the  city  is  limited  to  the 
purposes  of  the  Statute  under  which  thej  act,  and  does  not  otherwise 
interfere  with  the  rights  belonging  to  the  proprietors  therein. 

See  also  Kinning  Park  Police  Commissioners  v.  Thompson  & 
Company,  22nd  Feb.  1877  (4  R,  528). 

In  the  Town  Council  of  Oban  r.  The  Callander  and  Oban  Railway 
Company,  21st  June  1892  (19  R,  912 ;  29  S.  L.  R.,  818),  when  land 
is  taken  by  a  railway  company  under  compulsory  powers,  all  servitudes 
which  affected  the  land  prior  to  its  acquisition  by  the  railway  company 
are  extinguished,  unless  the  company's  Act  contains  a  provision  to 
the  contrary. 

By  the  28th  section  of  the  Callander  and  Oban  Railway  Act,  it 
was  provided  that  the  company  incorporated  under  the  Act  should 
satisfy  every  claim  competent  to  the  Town  Council  of  Oban,  for  the 
loss  of  all  rights  of  servitude  then  possessed  by  the  public  along  part 
of  the  bay  of  Oban  of  which  they  should  be  deprived  "  by  the  con- 
struction of  the  company's  works." 

A  portion  of  the  ground  acquired  by  the  coihpany  under  their 
statutory  powers  was  laid  out  by  them  as  ornamental  ground  in 
front  of  the  station  which  they  constructed  at  Oban.  Prior  to  the 
acquisition  of  this  piece  of  ground  by  the  company,  the  public  of 
OIneui  had  possessed  a  servitude  of  way  over  it. 

Heldy  that  this  servitude  had  been  extinguished,  as  the  land  had 
been  acquired  for  the  purposes  of  the  company's  works,  although  no 
part  of  the  works  had  been  constructed  upon  it 

Besides  the  general  control  given  by  this  section,  the  Commis- 
sioners have  special  powers  under  various  other  sections  of  this  Act 
See  sea  381,  as  to  offences ;  sec.  383,  as  to  removal  of  obstructive 
articles  placed  or  left  in  streets ;  sec.  385,  as  to  regulation  of  traffic ; 
sec.  386,  as  to  cattle  straying  in  streets;  sec.  316A(l),asto  bye- 
laws  for  preventing  nuisances  in  streets;  and  sec.  316  A  (7),  as  to 
bye-laws  for  regulating  the  driving  of  cattle  through  streets. 

As  to  the  power  of  the  undertakers  of  gasworks  to  break  up 
streets,  and  the  duty  of  the  Commissioners  in  connection  therewith, 
see  the  Gasworks  Clauses  Act,  1847,  10  Vict.  c.  15,  sees.  6-12;  in 
regard  to  waterworks,  the  Waterworks  Clauses  Act,  1847,  10  Vict 
c  17,  sees.  28-34;  and  in  regard  to  tramways,  the  Tramways  Act, 
1870,  33  &  34  Vict,  c  78.  See  also  the  Acts  as  to  the  use  of  locomo- 
tives on  public  roads,  24  &  25  Vict  c.  70,  28  &  29  Vict  c.  83, 
and  41  &  42  Vict  c.  58. 

In  an  English  case,  Gas  Light  and  Coke  Company  v.  Vestry  of  St. 
Mary  Abbotts,  Kensington  (15  Q.  B.  D.,  1 ;  54  L.  J.,  M*C.,  414  ;  53 
L.  T.,  N.  S.,  457 ;  32  W.  R.,  892),  the  defendants  used  steam-rollers 
for  the  repair  of  the  streets ;  but  the  rollers  they  used  were  so  heavy 
as  frequently  to  injure  the  plaintifB^'  gas  pipes,  though  the  pipes 
were  sufficiently  below  the  surface  as  not  to  have  been  injured  by  the 
ordinary  mode  of  repair,  if  such  rollers  had  not  been  used.    Hdd^ 
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that  the  plaintiffs  were  entitled  not  only  to  recover  damages  for  the 
injury  which  had  been  done,  but  also  to  have  an  injunction  to  restrain 
the  defendants  from  using  steam-rollers  in  such  a  way  as  to  injure 
the  pipes  of  the  plaintiffs. 

By  &ec.  134,  when  the  Ck)mmissioners  take  over  private  streets, 
they  are  **  vested  in  "  the  Commissioners.  The  words  "  vested  in  " 
have  been  the  subject  of  a  number  of  decisions  in  the  English 
Courts.  In  one  of  these,  James,  L.-J.,  said  that  "  the  soil  and  free- 
hold, in  the  ordinary  sense  of  the  words  ^  soil  and  freehold,'  that  is 
to  say,  the  soil  from  the  centre  of  the  earth  up  to  an  unlimited 
extent  in  space,  did  not  pass  [to  the  Local  Board],  and  that  no 
stratum,  or  portion  of  the  soil  defined  or  ascertainable,  like  a  vein  of 
coal  or  stratum  of  ironstone,  or  anything  of  that  kind,  passed ;  but 
that  the  Board  had  only  the  surface,  and  with  the  surface  such  right 
below  the  surface  as  was  essential  to  the  maintenance  and  occupa- 
tion, and  exclusive  possession  of  the  street,  and  the  making  and 
maintaining  of  the  street  for  the  use  of  the  public.'* 

Though  the  Commissioners,  as  Road  Authority,  have  no  title  to 
the  suli^oil  of  the  streets,  they  have  certain  rights  as  the  Sewer 
Authority.  Under  sec.  228  hereof,  "  No  vault,  arch,  or  cellar  shall 
be  made  under  the  carriageway  of  any  street^  public  or  private, 
without  the  consent  of  the  Commissioners  first  obtained  in  writ- 
ing." 

129.  Power  to  Commissioners  to  improYe  and 

form  Public  Streets. — The  CoQituissioners  may  from 
time  to  time  cause  all  or  any  of  the  streets,  foot  pavements, 
and  footpaths,  or  any  part  thereof,  to  be  raised,  lowered, 
altered,  and  formed  in  such  manner  and  with  such  materials 
as  they  think  fit,  and  they  shall  also  maintain  the  streets 
other  than  private  streets :  provided  always,  that  nothing  in 
this  Act  contained  shall  interfere  with  any  right  to  have 
applied  to  the  streets,  so  far  as  applicable  thereto,  the  assess* 
raent  under  the  Eoads  and  Bridges  (Scotland)  Act,  1878,  or 
any  Local  Act,  and  any  fund  by  law  applicable  to  the  main- 
tenance or  repair  of  the  streets. 

See  sec  4  (31)  for  definition  of  "street." 

It  will  be  observed  that  this  clause  deals  with  the  streets  of  the 
burgh  other  than  private  streets.  Now,  as  the  Commissioners  have 
the  sole  charge  and  control  of  these,  it  is  only  proper  that  they  should 
be  entitled  to  raise,  alter,  lower,  and  form  the  same  as  they  think 
proper.  With  regard  to  the  footways  thereof,  if  the  Commissioners 
have  not  resolved  to  undertake  the  maintenance  thereof  in  terms  of 
clause  142,  considerable  caution  will  require  to  be  exercised  in 
issuing  orders  as  to  such.  See  observations  on  sec.  141.  It  rather 
appears  that  this  clause  is  merely  intended  to  apply  to  those  streets, 
the  carriageways  and  footways  of  which  are  maintained  or  to  be  main- 
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'tained  by  the  Commissioners.     If  the  CommissicmerB  cause  damage 
by  tlieir  operations  they  will  be  liable  therefor. 

As  to  the  formation  of  private  streets  see  sec  133 ;  formation  of 
footpaths,  sec.  141 ;  and  as  to  the  precautions  to  be  taken  when  a 
street  is  being  altered  or  repaired,  see  sec  186  e<  seq. 

1.  In  Strachan  v.  Bridges,  21st  Peb.  1837  (12  F.,  602),  a  Local 
Act  was  obtained  for  improving  the  city  of  Edinburgh,  whereby  an 
assessment  was  to  be  levied  on  the  inhabitants  for  that  purpose, 
which  assessment  was  doubled  on  certain  districts  especially  benefited 
by  the  operations.  Found,  that  the  proprietor  of  a  tenement  in  one 
of  these  districts  was  entitled  to  damages  for  an  alleged  deterioration 
of  his  property  by  the  levelling  and  lowering  of  Bank  Street,  in 
consequence  of  the  operations. 

2.  It  being  provided  by  the  Act  that  all  claims  of  damage,  if 
disputed,  should  be  settled  by  the  verdict  of  a  jury  summoned  by 
the  Sheriff  on  the  application  of  the  Improvements  Commissioners — 
Found,  that  a  party  whoso  property  was  injured  may,  notwithstand- 
ing, bring  an  action  for  damages  before  the  Court  of  Session. 

In  England  it  has  been  held  that  the  power  to  cause  the  streets  to 
be  levelled  has  reference  only  to  any  want  of  equality  or  want  of 
uniformity  in  the  street  itself,  and  does  not  authorise  the  urban 
Sanitary  Authority  to  raise  or  lower  the  level  of  the  street,  so  as  to 
bring  it  into  uniformity  of  level  with  the  a4joining  streets.  See 
Carey  v,  Kingston-upon-Hull ;  Brown  v.  Clegg,  infra. 

'V^ere  a  Local  Board  had  so  altered  the  level  of  a  footpath  in 
front  of  a  warehouse  as  to  cause  an  accumulation  of  water  to  take 
place,  to  the  injury  of  the  owner,  the  Court  granted  an  injunction  to 
restrain  the  Board  from  permitting  the  water  to  remain  so  accumu.- 
lated.  See  Milward  v.  Redditch  (21  W.  R.,  429 ;  W.  N.,  1873,  39). 
For  a  Sanitary  Authority  is  bound,  in  the  exercise  of  its  statutory 
powers,  to  act  so  as  to  create  the  least  possible  injury. 

A  Local  Board  took  upon  itself  the  maintenance  of  part,  namely, 
the  footway,  of  a  turnpike  road,  and  it  was  held  by  the  House  of 
Lords  that  the  Board  had  power  to  cause  it  to  be  raised,  lowered,  or 
altered,  and  having  raised  it,  was  liable  to  compensate  a  person  who 
sustained  damage  thereby.  Mutter  v,  Accrington  Local  Board  (43 
L.  T.,  N.  S.,  710;  W.  K,  1880,  148:  in  the  Court  of  Appeal 
L.  R,  4  Q.  B.  D.,  375 ;  48  L.  J.,  Q.  B.,  487 ;  43  J.  P.,  635;  40 
L.  T.,  N.  S.,  802). 

This  case  was  distinguished  by  Fry,  J.,  in  another  in  which  a 
County  Roads  Board  in  South  Wales  was  held  to  be  entitled  to  levy 
tolls  on  a  turnpike  road  which  had  become  a  street  within  an  urban 
sanitary  district  Swansea  Improvement  Commissioners  (41  L.  T., 
N.  8.,  583).— Glen,  p.  246. 

The  Urban  Sanitary  Authority  have  power  only  to  require  a  street 
to  be  levelled  with  reference  to  any  want  of  equality  or  want  of 
uniformity  in  the  street  itself.  They  have  no  power  to  require  the 
level  of  a  street  to  be  raised  or  lowered,  so  as  to  bring  it  into  uni- 
formity with  the  adjacent  streets.  Per  Cockbum,  C.-J. :  "  Under  the 
words  of  the  69th  section  (6)  of  the  Public  Health  Act,  1848,  the 
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Board  has  no  power  to  require  the  appellant  to  raise  the  footpath  t^ 
the  level  of  the  adjoining  streets.  The  object  was  to  make  each 
street  uniform.  And  it  must  be  looked  at  as  one  isolated  street^  so 
far  as  this  question  is  concerned.  If  there  are  inequalities  in  it, 
there  is  power  to  make  it  level  It  may  be  that  it  would  be  a  con- 
Venience  for  the  neighbourhood  if  this  street  was  made  of  the  same 
level  as  those  near  it,  but  there  is  no  power  to  throw  the  expenses  of 
doing  so  upon  the  owners,"  Caley  v,  Kingston-upon-HuU  (11  L.  T., 
N.  S.,  339) ;  S.  C.  Gary  v,  Kingston-upon-Hull  (34  L.  T.,  M.  C,  7 ; 
11  Jur.,  K  S.,  171). 

With  reference  to  a  provision  in  a  Local  Act  substantially  the 
same  as  the  51st  section  of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34,  sec.  61),  the  Court  of  Queen's  Bench 
expresised  their  opinion  that  the  section  would  not  justify  the 
lowering  the  level  of  a  street  for  a  purpose  unconnected  with  paving 
or  repairing  the  pavement.  Brown  v,  Clegg  (16  Q.  B.,  681).— Glen, 
p.  263. 

The  following  are  the  clauses  of  the  Roads  and  Bridges  Ac<?, 
1878  (41  &  42  Vict.  c.  61)  applicable  to  the  streets  of  burghs : — 

"  46.  Boundaries  of  Burghs, — The  boundaries  of  burghs  for  the 
purposes  of  this  Act  shall  be  held  to  be  the  boundaries  thereof, 
as  the  same  are  or  may  be  ascertained,  fixed,  or  determined  for 
police  purposes,  under  the  provisions  contained  in  any  General  or 
Local  Act  of  Parliament,  or,  when  no  police  assessment  is  levied, 
as  the  same  are  or  may  be  ascertained,  fixed,  or  determined  for 
municipal  purposes. 

"  47.  The  Local  Authority  to  have  Management  of  Roads  toithin 
Burglis. — From  and  after  the  commencement  of  this  Act,  the  high- 
ways and  bridges  situated  within  any  burgh  shall  be,  by  virtue  of 
this  Act,  transferred  to  and  vested  in  the  Local  Authority  of  such 
burgh,  and  such  Local  Authority  shall  have  the  entire  management 
and  control  of  the  same,  and  shall  possess  the  same  rights,  powers, 
and  privileges,  and  be  subject  to  the  same  liabilities  in  reference  to 
such  highways  and  bridges — including  the  construction  of  new  roads 
And  bridges — as  the  Trustees  under  this  Act  possess  and  are  liable  to 
in  reference  to  roads,  highways,  and  bridges,  including  as  aforesaid, 
in  the  landward  part  of  the  county,  including  the  right  to  any  assets 
belonging  thereto,  and  shall  also  have,  and  may  exercise,  with 
reference  to  the  construction,  maintenance,  and  repair  of  the  roads, 
highways,  and  bridges  within  their  respective  boundaries,  such  and 
the  like  powers  and  authorities  as  they  possess  with  reference  to  any 
streets  within  their  respective  boimdaries ;  provided  that  the  Local 
Authority  of  any  burgh  not  containing  more  than  ten  thousand 
inhabitants  according  to  the  census  last  taken  may,  by  a  resolution 
passed  at  a  meeting  summoned  for  the  purpose,  on  not  less  than  one 
month's  notice,  by  special  advertisement,  devolve  the  management 
and  maintenance  of  the  highways  and  bridges  within  the  boundaries, 
or  forming  the  boundary  thereof,  upon  the  Trustees  of  the  county 
within  which  such  burgh  or  any  portion  thereof  is  situated,  on  pay- 
ment to  suph  Trustees  of  such  an  anni^al  sum,  or  upon  such  terms  as 
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may  be  agreed  upon ;  and  in  default  of  duch  agreement,  6n  paytnent 
pf  6uch  sum  or  upon  such  terms  as  shall  from  time  to  time  be  settled y 
on  the  summary  application  of  either  party,  by  the  Sheriff  who  shall 
take  into  consideration  the  proportion  of  trafi^c  from  the  county 
passing  through  the  burgh,  and  all  the  other  circumstances  of  the 
case,  and  whose  decision  shall  be  final ;  provided  also,  that  any  such 
resolution  of  the  Local  Authority  of  a  burgh  may  be  rescinded,  with 
the  (K)nsent  of  and  on  such  terms  as  may  be  agreed  upon  with  the 
County  Road  Trusteep,  and  thereupon  the  original  rights,  powers, 
privileges,  and  liabilities  of  the  said  Local  Authority  shall  revive  in 
full  force  and  eifect  ^ 

"  48.  Burgh  within  County  teller e  Act  not  in  force  may,  hj  Agree* 
ment  or  otherwise,  assume  Management,  etc,  of  Highways  tdthin 
it, — In  any  county  in  which  tolls  and  statute  labour  have  been 
abolished  or  are  not  exigible,  and  in  which  this  Act  is  not  in  force, 
it  shall  be  lawful,  at  any  time  after  the  passing  of  this  Act,  for  the 
Local  Authority  of  any  burgh  situated  therein,  being  a  burgh  within 
the  meaning  of  this  Act^  at  a  meeting  summoned  for  the  purpose,  on 
not  less  than  one  month's  notice  by  special  advertisement,  to  resolve 
to  undertake  the  management  and  maintenance  of  the  highways 
within  the  burgh ;  and  it  shall  thereupon  be  lawful  for  such  Load 
Authority  to  agree  with  the  County  Road  Trustees,  or  other  authority 
having  the  charge  of  the  highways  within  the  county,  as  to  the  terms 
upon  which  the  highways  within  the  burgh,  together  with  a  pro-* 
portionate  part  of  the  debt,  if  any,  affecting  the  highways  within  the 
county,  shall  be  transferred  to  such  Local  Authority,  and,  failing 
agreement,  the  said  terms  shall  be  settled  on  summary  application  by 
the  Sheriff,  who  shall  take  into  consideration  all  the  circumstances 
of  the  case,  and  whose  decision  shall  be  final ;  and  upon  the  parties 
agreeing  as  aforesaid,  or  upon  the  terms  of  transference  being  settled 
as  aforesaid,  the  highways  within  the  burgh  shall  be  transferred  to, 
and  vested  in,  the  Local  Authority  thereof,  who  shall  have  the  entire 
management  and  control  of  the  same,  and  shall  possess  the  same 
rights  of  assessment,  and  other  rights,  powers,  and  privileges  (in- 
cluding the  appointment  of  a  clerk  or  clerks,  surveyor  or  surveyors, 
and  other  necessary  officers),  and  be  subject  to  the  same  liabilities  in 
reference  to  the  highways  (including  the  construction  of  new  roads 
and  bridges),  therein,  and  debt,  if  any,  aifecting  the  same,  as  the 
burgh  Local  Authority  of  any  burgh  under  this  Act  possess  and  are 
liable  to  in  reference  to  the  highways  (including  as  aforesaid),  and 
also  in  reference  to  the  streets  within  such  burgh ;  provided  always, 
that  any  such  resolution  of  the  Local  Authority  of  a  burgh  may  be 
rescinded,  with  the  consent  of  and  on  such  terms  as  may  be  agreed 
upon  with  the  County  Road  Trustees  or  other  authority  as  aforesaid, 
and  thereupon  the  original  rights,  powers,  privileges,  and  liabilities  of 
the  said  County  Road  Trustees  or  other  authority  in  regard  to  the 
highways  within  such  burgh,  and  the  debt,  if  any,  affecting  the  same^ 
shall  revive  in  full  force  and  effect" 

It  is  enacted  by  section  16  (2)  of  the  Local  Government  (Scot- 
land) Act,  1889,  that   "from  and  after  the    appointed  day  the 
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Roads  and  Bridj^s  (Scotland)  Act,  1878,  shall  have  effect  in 
every  county,  subject  to  the  modifications  following,  and  to  such 
other  modifications  as  are  necessary  for  adapting  the  said  Act 
to  the  provisions  of  this  Act."  See  CourUy  Council  Guide  for 
Sc4)tland,  by  Messrs.  Nicolson  and  Mure,  sec.  16,  and  footnote  2,  pp. 
20  and  21. 

This  renders  sec.  48  of  the  Eoads  and  Bridges  (Scotland)  Act, 
1878,  inoperative,  as  that  section  is  of  importance  only  where  this  Act 
is  not  in  force.  But  by  the  Local  Government  Act  as  above,  the 
Road  Act  of  1878  is  now  in  force  in  all  counties. 

"53.  Maintenance  of  Bridges  in  Two  Districts. — Where  any 
bridge  is  partly  situated  in  one  district  and  partly  in  another  district, 
the  burden  of  maintaining  and  repairing  such  bridge  shall  be  deemed 
to  rest  equally  on  such  districts,  and  the  management  thereof  shall 
be  vested  in  such  manner  as  the  Trustees  shall  determine. 

"  54.  Assessment  in  Burghs  for  Maintenance  and  Repair. — The 
amount  required  for  carrying  out  the  provisions  of  this  Act  within 
any  burgh,  or  by  the  Ix)cal  Authority  thereof,  where  there  is  no 
rate  or  assessment  now  levied  wholly  or  partly  for  the  maintenance 
and  repair  of  streets  or  roads  within  the  same,  shall  be  levied  by  the 
burgh  Local  Authority,  at  such  rates  as  may  be  necessary  for  the 
purpose,  by  an  assessment  to  be  imposed  iind  levied  on  all  lands  and 
heritages  within  the  burgh ;  and  such  assessment  shall  be  paid, 
except  as  otherwise  expressly  provided,  one  hall  by  the  proprietor 
and  the  other  half  by  the  tenant  or  occupier  of  the  lands  and 
heritages  on  which  such  assessments  are  imposed,  unless  where  the 
name  of  the  tenant  or  occupier  is  not  set  forth  in  the  Valuation 
Roll,  in  which  case  the  whole  of  the  assessments  imposed  on  such 
lands  and  heritages  may  be  levied  from  and  paid  by  the  proprietor, 
who  shall  be  entitled  to  recover  the  half  thereof  from  the  tenant  or 
occupier. 

"55.  Former  Modes  of  Assessment  may  be  retained  in  certain 
Burghs. — Where  in  any  burgh,  at  the  time  of  the  commencement  of 
this  Act,  the  management  and  control  of  the  streets  and  roads  within 
the  same,  and  the  power  to  levy  any  rates  or  assessments  wholly  or 
partly  in  respect  thereof,  is  vested  in  the  burgh  Local  Authority,  in 
virtue  of  any  General  or  Local  Act  of  Parliament,  it  shall  be  lawful 
to  continue  to  impose  and  levy  such  rates  or  assessments,  and  the 
amount  required  for  carrying  out  the  provisions  of  this  Act  within 
such  burgh  or  by  the  Local  Authority  thereof  shall  be  included  in 
the  sums  for  payment  of  which  such  rates  or  assessments  may  be 
imposed  and  levied ;  provided  that  such  rates  and  assessments,  if 
limited  to  a  maximum,  may  be  raised  above  such  maximum,  but 
only  to  an  extent  sufficient  to  produce  the  amount  required  for 
executing  this  Act  as  aforesaid;  provided  also,  that  such  burgh 
Local  Authority  may,  at  any  meeting  called  for  the  purpose,  on  not 
less  than  one  month's  notice,  by  special  advertisement,  pass  a 
resolution  that  such  rates  and  assessments  shall,  from  and  after  a 
date  to  be  fixed  in  the  resolution,  thenceforth  cease  to  be  levied  in 
respect  of    such  streets  and  roads;    and  in  the  event  of    suc^ 
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resolution  being  carried  by  a  majority  of  votes,  the  maintenance 
and  repair  of  the  streets  and  roads,  and  all  expenses  connected 
therewith,  and  with  the  carrying  out  the  provisions  of  this  Act, 
shall,  from  and  after  such  date,  be  provided  for  by  an  assessment 
within  the  burgh,  to  be  imposed  and  levied  and  to  be  payable  as 
provided  in  the  immediately  preceding  section,  except  as  otherwise 
hereinafter  provided." 

"86.  Assessments  in  Burghs^  Tiotc  to  he  levied  and  recovered. — 
The  Local  Authority  of  any  burgh  shall,  in  the  imposing,  levying, 
and  recovering  of  the  assessments  authorised  by  this  Act,  possess 
the  whole  powers,  rights,  and  remedies  in  force  for  the  time  being 
within  such  burgh,  with  reference  to  the  imposing,  levying,  and 
recovering  of  the  police  assessment,  or  if  there  be  no  police  assess- 
ment any  other  assessment  or  rate  levied  by  the  Local  Authority 
within  such  burgh;  and  the  assessments  authorised  by  this  Act 
shall  be  subject  to  like  exemptions  and  restrictions  as  are  applicable 
to  the  said  police  assessment  or  other  assessment  or  rate,  and  may  be 
collected  either  separately  or  along  therewith.  The  whole  amount 
of  the  assessments  authorised  by  this  Act  may  be  levied  on  and 
recovered  from  the  tenant  or  occupier,  who,  on  payment  and  on 
production  of  a  receipt  therefor  by  the  collector,  shall  be  entitled  to 
deduct  one-half  of  Uie  amount,  or,  in  the  case  of  assessments  for 
payment  of  debt  and  interest  thereon,  the  whole  amount  thereof, 
from  the  rent  payable  to  the  proprietor ;  and  all  such  assessments 
shall,  in  the  case  of  bankruptcy  or  insolvency,  be  preferable  to  all 
debts  of  a  private  nature  due  by  the  persons  assessed  :  Provided  that 
it  shall  be  lawful  for  the  Local  Authority  to  relieve  from  assessment 
the  occupier  of  lands  or  heritages  under  the  annual  value  of  £4  as 
appearing  on  the  Valuation  Roll,  on  the  ground  of  poverty." 

In  Magistrates  of  Glasgow  v.  Police  Commissioners  of  Hillhead, 
14th  May  1886  (13  R  P.,  110),  sec.  37  of  the  Roads  and  Bridges 
Act,  1878,  41  &  42  Vict.  c.  51,  enacts  that  "where  a  bridge  is  not 
situated  wholly  within  one  county  or  burgh  the  expenses  of  mainten- 
ance, and,  if  necessary,  of  rebuilding,  shall,  failing  agreement,  be  a 
charge  equally  against  both." 

Sec.  88  bears  that :  "  Whereas  there  are  or  may  be  bridges  in 
Scotland  which  accommodate  or  may  accommodate  the  traffic,  not 
only  of  the  county  or  counties,  or  burgh  or  burghs,  as  the  case  may 
be,  within  which  they  are  locally  situated,  but  also  of  the  adjoining 
county,  or  of  other  counties  and  burgh  or  burghs,  or  one  or  more  of 
them ;  and  it  is  not  reasonable  that  the  whole  burden  of  managing, 
maintaining,  repairing,  and,  if  need  be,  rebuilding  such  bridges,  and 
of  paying  the  debt  affecting,  or  which  may  affect,  the  same,  should 
be  imposed  upon  the  county  or  burgh  within  which  they  are  so 
situated;"  and  enacts  that,  "In  respect  of  such  bridges  (1)  the 
Trustees  of  counties  and  burgh  authorities  may  agree  that  any  such 
bridge  accommodates  other  traffic  than  that  of  the  county  or  burgh 
in  which  it  is  situate,  and  may  agree  as  to  the  proportions  in  which 
,  .  .  the  cost  of  maintenance,  and,  if  need  be,  of  rebuilding  such 
bridge  shall  be  borne  and  defrayed  by  the  county  or  counties  and 
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bargh  or  burghs  to  which  it  is  common.  .  .  .  (2)  It  shall  be  lawful 
for  the  County  .Road  Clerk,  or  Clerk  of  Supply  of  any  county,  or 
for  the  Town-Clerk  or  Clerk  of  any  burgh,  to  apply  to  the  Secretary 
of  State  to  determine  that  any  bridge  locally  situated  within  a 
county  or  burgh,  in  respect  of  its  accommodating  other  traffic  than 
that  of  such  county  or  buigh  only,  shall  be  deemed  to  belong  in 
common  to  the  county  or  counties,  and  burgh  or  burgbs,  to  be  named 
in  his  determination.'' 

Held^ — aflSrming  judgment  of  First  Division,  —  that  the  88th 
section  was  not  limited  to  bridges  wholly  situate  within  one  county 
or  burgh,  but  was  applicable  to  bridges  partly  in  one  county  or 
burgh  and  partly  in  another. 

"88.  As  to  God  of  Maintaintjujf  etc,^  certain  Bridges. — Whereas 
there  are  or  may  be  bridges  in  Scotland  which  accommodate  or  may 
accommodate  the  traffic  not  only  of  the  county  or  counties  or  burgh 
or  burghs,  as  the  case  may  be,  within  which  they  are  locally  situated, 
but  also  of  the  adjoining  county  or  of  other  coimties,  and  burgh  or 
burghs,  or  one  or  more  of  them,  and  it  is  not  reasonable  that  the 
whole  burden  of  managing,  maintaining,  repairing,  and,  if  need  be, 
rebuilding  such  bridges,  and  of  paying  the  debt  affecting,  or  which 
may  affect,  the  same,  should  be  imposed  upon  the  county  or  burgh 
within  which  they  are  so  situated,  bo  it  enacted  that  in  respect  of 
such  bridges  the  following  provisions  shall  have  effect : 

**(1.)  The  Trustees  of  counties  and  burgh  authorities  may  agree 
that  any  such  bridge  accommodates  other  traffic  than  that  of  the 
county  or  burgh  in  which  it  is  situate,  and  may  agree  as  to  the  pro- 
portions in  which  the  debt  (if  any),  and  the  cost  of  maintenance, 
and,  if  need  be,  of  rebuilding  such  bridge,  shall  be  borne  and 
defrayed  by  the  county  or  counties,  and  burgh  or  buighs,  to  which 
it  is  common ;  and  such  agi^ement,  when  confirmed  by  a  resolution 
of  the  Trustees  in  general  meeting,  and.  of  the  burgh  authorities, 
shall  have  the  same  force  and  effect  as  an  Order  by  the  Secretary  of 
State,  as  provided  hereinafter. 

"(2.)  It  shaU  be  lawful  for  the  County  Road  Clerk,  or  Clerk  of 
Supply  of  any  county,  or  for  the  Town-Clerk  or  Clerk  of  any  burgh, 
to  apply  to  the  Secretary  of  State  to  determine  that  any  bridge 
locally  situated  within  a  county  or  burgh,  in  respect  of  its  accom^ 
modating  other  traffic  than  that  of  such  county  or  burgh  only,  shall 
bo  deemed  to  belong  in  common  to  the  county  or  counties,  and 
burgh  or  burghs,  to  be  named  in  his  determination. 

"  (3.)  Upon  such  application  being  presented  to  the  Secretary  of 
State,  he  may,  if  he  shall  think  fit,  by  any  writing  under  his  hand, 
appoint  any  two  persons  as  Commissioners  to  institute  a  local  inquiry 
as  to  the  circumstances  of  the  case,  and  after  hearing  all  parties 
interested  to  report  thereon  to  the  Secretary  of  State ;  and  for  the 
purposes  of  such  inquiry  the  Commissioners  shall  have  power,  after 
such  public  notice  as  they  may  think  sufficient,  to  examine  witnesses 
on  oath,  and  to  call  for  such  documents  as  they  may  consider 
necessary,  and  to  do  all  such  matters  and  things  as  may  seem 
expedient  to  them  for  the  purposes  of  the  inquiry. 
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"  (4.)  If  the  Commidsioners  are  of  opinion  that  the  Secretary  of 
State  should  determine  that  the  burden  of  managing,  maintaining, 
repairing,  and,  if  need  be,  rebuilding  the  bridge  mentioned  in  the 
application,  and  of  paying  the  debt  affecting,  or  which  may  affect, 
Uie  same,  should  not  be  borne  wholly  by  the  county  or  burgh  within 
which  the  same  is  locally  situated,  they  shall  prepare  and  transmit 
along  with  their  report  the  draft  of  the  determination  which  they 
recommend  that  the  Secretary  of  State  should  make,  setting  forth 
therein  the  proportions  in  which  such  burden  should  be  borne  by 
the  county  or  counties,  or  part  or  parts,  or  district  or  districts,  of 
such  county  or  counties,  and  by  the  burgh  or  burghs  named  in  the 
determination. 

"  (5.)  The  Secretary  of  State  after  such  further  inquiry  (if  any) 
as  he  shall  deem  necessary,  may  approve  of  the  draft  submitted  with 
or  without  alterations ;  and  any  determination  made  by  him,  under 
his  hand  and  seal,  shall  have  the  same  effect  as  if  it  were  contained 
in  this  Act :  Provided  always,  that  such  determination  shall  be  laid 
before  both  Houses  of  Parliament,  and  if  either  House  of  Parliament, 
within  forty  days  after  the  same  has  been  so  laid  before  it,  resolve 
that  such  determination  ought  not  to  take  effect,  the  same  shall  be  of 
no  effect,  without  prejudice  to  the  making  of  any  new  determination, 
but  otherwise  shall  come  into  operation  at  the  expiration  of  the  said 
forty  days,  or  any  later  date  mentioned  in  the  determination. 

"(6.)  The  Secretary  of  State  may  make  orders  as  to  the  costs 
incurred  in  relation  to  any  inquiry  under  this  section,  including  the 
reasonable  remuneration  of  the  said  Commissioners,  and  as  to  the 
parties  by  whom  such  costs  shall  be  paid,  and  the  funds  or  assess- 
ments against  which  they  shall  be  charged ;  and  the  Court  of  Session 
may  interpone  their  authority  to  any  order  made  by  the  Secretary  of 
State  as  to  such  costs,  and  may  grant  decree  conform  thereto,  upon 
which  execution  and  diligence  may  proceed  in  common  form." 

41  &  42  Vict.  c.  51,  Roads  and  Bridges  (Scotland)  Act,  1878,  sec.  88. 

130.  Commissioners  may  place  Fences  to  Foot- 
ways.— ^The  Commissioners  may  from  time  to  time  place 
and  maintain  such  fences  and  posts  on  the  side  of  the 
footways  of  streets  as  they  may  consider  necessary  for  the 
protection  of  passengers,  as  also  posts  in  the  carriageways  of 
the  streets,  so  as  to  make  the  crossing  thereof  less  dangerous 
for  foot  passengers,  or  may  remove  the  same,  or  any  obstruc- 
tions to  any  such  carriageway  or  footway. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  street." 

An  obligation  rests  on  the  Commissioners  to  fence  all  dangerous 

places  within  the  burgh,  or  to  see  that  this  is  done  where  the  public 

have   access,   and  where   this  is  necessary   for  the  protection  of 

passengers. 

In  Johnstone,  etc.,  v.  The  Magistrates  of  Glasgow,  6th  February 

1885  (12  R,  596),  sec^  94  of  the  Turnpike  Roads  (Scotland)  Act, 


Digitized  by  V3OOQ IC 


194  BURGH  POLICE  (SCOTLAND)  ACT,  1892, 

1831,  enacts  that  "the  trustees  of  every  turnpike  road  shall  erect 
sufficient  parapet  walls,  mounds,  or  fences,  or  other  adequate  means 
of  security,  along  the  sides  of  all  bridges,  embankments,  or  other 
dangerous  parts  of  the  said  roads." 

By  sec.  47  of  the  Roads  and  Bridges  Act,  1878,  the  management 
and  maintenance  of  roads  within  burghs  are  laid  on  the  Local 
Authorities  thei-eof. 

Sec.  94  of  the  Turnpike  Act,  1831,  is  incorporated  with  the 
Roads  and  Bridges  Act,  1878,  by  sec.  123,  which  declares  that  it 
shall  apply  to  burghs,  "  except  so  far  as  inconsistent  with  the  pro- 
visions of  any  General  or  Local  Police  Act  in  force  therein." 

The  Glasgow  Police  Act,  1866,  sec.  384,  enacts:  "The  master  of 
works  may,  by  notice  given  in  manner  hereinafter  provided,  require 
any  proprietor  or  occupier  of  a  land  or  heritage  to  fence  the  same, 
or  repair  any  chimney-stalk  or  flue,  or  any  chimney-head  or  can,  or 
any  rhone,  sign-board,  or  other  thing  connected  with  or  appertaining 
to  any  building  thereon,  which  appears  to  be  dangerous,  to  his  entire 
satisfaction."  This  section  occurs  in  division  27  of  the  Act,  entituled 
"Buildings:  their  erection,  alteration,  and  use;"  and  its  marginal 
description  is  "Dangerous  chimney-stalks,  appurtenances  to  build- 
ings to  bo  repaired." 

The  portion  within  burgh  of  a  road  which  was  originally  a  tunipike 
road,  under  the  management  of  certain  County  Road  Trustees,  was  by 
the  Roads  and  Bridges  Act,  1878,  vested  in  the  Local  Authority  of 
Glasgow.  A  portion  of  this  road  where  it  ran  along  the  top  of  an 
embankment  had  originally  been  fenced  by  the  County  Road 
Trustees,  but  the  wall  had  fallen  into  disrepair.  In  a  question 
between  the  Local  Authority  of  Glasgow  and  the  proprietors  of 
lands  through  which  the  road  at  that  point  ran — Held^  that  the  pro- 
visions of  sec.  94  of  the  Turnpike  Act,  1831,  were  not  inconsistent 
with  those  of  sec.  384  of  the  Glasgow  Police  Act,  1866,  and  that, 
therefore,  the  duty  of  fencing  dangerous  parts  of  the  road,  originally 
laid  on  the  County  Road  Trustees,  was  now  incumbent  on  the  Local 
Authority. 

See  also  Lang  v.  Kerr,  Anderson,  &  Co.,  1st  June  1877  (4  R.,  779 ; 
a/.  26th  February  1878,  5  R,  H.  L.,  65),  where  the  Lord  Chancellor 
(Cairns)  said  that  the  fence  here  sought  to  be  erected  "  is,  as  was 
candidly  admitted,  a  fence,  the  whole  purpose  and  object  of  which  is 
that  when  the  public  are  passing  along  this  road  they  may  be  pro- 
tected from  falling  into  the  waters  of  the  river  Clyde,  and  thus 
coming  into  danger.  Now  it  appears  to  me  that  that  is  not  a 
purpose  for  which  any  fencing  under  this  section  was  intended. 
It  was  not  intended  for  the  purpose  of  protecting  and  keeping 
inside  those  persons  who  had  got  into  a  heritage;  it  was  for  the 
purpose  of  excluding  from  the  heritage  those  who  were  outside,  for 
keeping  those  who  were  outside  from  going  into  it" 

In  Greer  r.  Stiriingshire  Road  Trustees,  7th  July  1882  (9  R., 
1069),  a  road,  at  a  point  where  it  crossed  a  bum  in  the  vicinity  of  a 
village,  was  protected  only  by  a  fence  placed  about  a  foot  from  the 
edge,  and  constructed  of  wooden  posts  three  feet  high  and  two  feet 
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nine  inches  apart,  with  an  iron  rail  at  the  top.  A  child,  twenty-two 
months  old,  which  had  crept  through  the  fence,  fell  into  the  bum 
and  was  drowned.  In  an  action  by  the  child's  father  against  the 
Road  Trustees — Held  (diss.  Lord  Young),  that,  in  the  circumstances 
of  the  locality,  the  defenders  had  provided  an  insufficient  fence,  and 
were  liable  for  the  death  of  the  child. 

In  Harris  v.  Magistrates  of  Leith,  11th  March  1881  (8  R.,  613), 
Leith  was  originally  a  burgh  of  barony,  holding  of  Edinburgh,  but 
after  1832  it  became  a  parliamentary  burgh,  and  there  were  subse- 
quent Acts  dealing  with  the  rights,  powers,  authority,  and  juris- 
diction of  the  Magistrates.  Ultimately  in  1862  the  burgh  adopted 
the  provisions  of  the  General  Police  Act,  1862. 

In  an  action  of  damages  against  the  Magistrates  of  that  burgh  for 
injury  sustained  in  consequence  of  their  alleged  neglect  to  fence  and 
protect  a  parapet  wall  at  J^ewhaven,  within  the  parliamentary 
limits  of  the  burgh,  on  the  road  leading  by  the  shore  from  Leith  to 
Granton — HeUd^  {dub.  Lord  Deas),  that  as  the  road  in  question  had 
not  been  placed  by  the  Statutes  above  referred  to  under  the  charge 
of  the  Magistrates,  but  remained  under  the  County  Turnpike  District 
Road  Trustees,  there  was  no  liability  attaching  to  the  Magistrates 
either  (1)  at  common  law,  or  (2)  under  the  General  Police  Act, 
1862.  Observations  upon  the  cases  of  Innes  v.  The  Magistrates  of 
Edinburgh  (13  M.,  189) ;  Threshie  v.  The  Magistrates  of  Annan  (8 
D.,  276) ;  and  Dargie  v.  The  Magistrates  of  Forfar  (17  D.,  730). 

131.  Penalty  on  altering  PaYements  without 
consent  of  Commissioners. — Every  person  who  wilfully 

displaces  or  makes  any  alteration  in  the  pavement,  flags,  or 
other  materials  of  any  street,  without  the  consent  of  the 
Commissioners  in  writing,  or  without  other  lawful  authority, 
shall  be  liable  to  a  penalty  not  exceeding  £5. 

See  sub-head  (31),  sec  4,  for  definition  of  "street;"  see  sees.  487 
and  501  as  to  imprisonmeat  for  non-payment  of  penalty. 

A  party  who,  without  proper  authority,  lifted  part  of  the  foot 
pavement  in  Princes  Street,  Edinburgh,  opposite  to  his  property,  and 
formed  it  on  a  different  level,  ordained  to  restore  it  to  its  original 
state,  failing  which  warrant  granted  to  the  procurator-fiscal  to  do 
80  at  his  expense.  Hunter  v.  Tumbull,  10th  March  1824  (2  S.,  786 ; 
N.  E.,  650). 

132.  Commissioners  may  allow  Telegraph  Poles, 

etc.,  in  or  under  the  Streets. — The  Commissioners 
may  allow  any  person  on  such  terms  and  conditions  as  may 
be  arranged : — 

1.  To  erect  telegraph  or  telephone  poles  in  the  streets ; 

2.  To  erect  or  place  telegraph  or  telephone  wires  either 
over,  in»  or  under  such  streets ; 


Digitized  by  V3OOQ IC 


196  BURGH  POLICE  (SCOTLAND)  ACT,  iSgj, 

3.  To  make  tunnels  under  or  bridges  over  such  streets : 
Provided  always,  that  tlie  persons  who  erect  such  poles  or 
wires,  or  make  such  tunnels  or  bridges,  shall  be  responsible 
for  their  proper  maintenance,  and  for  any  accident  that  may 
result  from  any  default  in  that  respect ;  and  any  person  con- 
sidering himself  aggrieved  by  any  such  arrangement  made  by 
the  Commissioners  may  appeal  to  the  Sheriff  in  manner  after 
provided.  But  nothing  in  this  Act  shall  take  away  or 
abridge  or  prejudicially  affect  any  right,  power,  or  authority 
of  Her  Majesty's  Postmaster-General  under  the  Telegraph 
Acts,  1863  to  1889,  or  otherwise. 

See  sub-head  (2),  sec  4,  p.  5,  for  definition  of  "  person." 

See  sub-head  (31),  sec.  4,  for  definition  of  "street;"  see  sec.  339 
as  to  appeal. 

In  Scott  V.  Orphan  Hospital,  18th  November  1835  (14  S.,  18; 
11  R,  12,  vol.  i.  p.  291),  it  was  held,  Magistrates  of  a  burgh 
have  no  power  to  sell  right  to  a  private  party  to  erect  an  arch  over 
part  of  a  pubhc  street  or  lane  within  the  extended  royalty,  at  least 
where  it  cannot  be  absolutely  demonstrated  that  the  operation  is 
innoeux  utUitatis, 

In  England  the  Metropolis  Management  Act,  1855,  does  not,  by 
sec.  96,  confer  upon  a  vestry,  or  a  Board  of  Works  constituted  under 
that  Statute,  such  a  property  in  the  streets  situate  within  their 
district,  as  to  entitle  them  to  maintain  an  action  for  an  injunction 
against  the  erection  of  a  telephone  wire  across  a  street,  the  telephone 
wire  being  erected  at  a  great  height,  and  causing  no  appreciable 
danger  to  the  public  or  to  the  traffic  in  the  street.  Coverdale  v, 
Charlton  (4  Q.  B.  D.,  104)  followed. 

Notwithstanding  the  Telegraph  Act,  1869,  sec.  3,  a  telephone 
company,  registered  under  the  Companies  Act>  1862,  and  not  incor- 
porated under  any  special  Act,  does  not  fall  within  the  phrase  "  the 
company"  used  in  the  Telegraph  Act,  1863,  and  therefore  is  not 
forbidden  by  sec.  12  of  the  last-named  Act  to  erect  its  wires  across 
a  street)  unless  the  consent  of  the  body  having  the  control  of  the 
street  is  obtained  (L.  R,  13  Q.  B.  D.,  904). 

In  England  a  telegraph  company  were  held  liable  on  indictment 
for  a  nuisance  where  they  had  set  up  telegraph  posts  along  the  road, 
though  the  posts  were  not  placed  on  the  hard  or  metalled  part  of  the 
highway,  nor  on  the  footpath  artificially  formed  upon  it,  and  though 
sufiicient  space  was  left  for  the  public  traffic  Reg.  v.  United 
Kingdom  Telegraph  Company  (2  B.  and  S.,  647 ;  N.  31  L.  J.,  M.  C, 
166;  26J.  P.,  324). 

By  the  Telegraph  Act,  1863  (26  &  27  Vict,  c  112),  certain 
powers  in  connection  with  the  streets  are  given  to  the  undertakers 
of  telegraph  works,  subject  to  the  consent  of  the  body  having  control 
over  the  streets.  By  the  Telegraph  Act,  1868  (31  &  32  Vict  c 
110),  these  powers  are  extended  to  the  Postmaster-GeneraL    By  the 
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Telegraph  Act,  1878  (41  &  42  Vict.  c.  76,  sees.  3-5),  it  is  provided 
that,  should  the  body  having  control  over  a  street  or  public  road  fail, 
"within  twenty-one  days  after  application,  to  give  consent  to  the 
postmaster-general  to  place  telegraphs  and  posts  in,  under,  upon, 
along,  over,  or  across  such  street  or  road,  the  matter  may  be  referred 
to  the  Sheriff  for  determination,  as  if  he  were  an  arbitmtor  under  the 
Regulation  of  Railways  Act,  1868.  If  either  party  is  dissatisfied 
with  the  decision  of  the  Sheriff,  he  may  cause  the  matter  to  be 
referred  to  the  Railway  Commissioners. 

In  Ritchie  v.  Dundee  Police  Commissioners,  4th  June  1886  (13 
R,  63),  by  sec.  28  of  the  Street  Tramways  Act,  1870,  it  is  enacted 
that  "  the  promoters  shall,  at  their  own  expense,  at  all  times,  main- 
tain and  keep  in  good  condition  and  repair,  with  such  materials  and 
in  such  manner  as  the  Road  Authority  shall  direct  and  to  their 
satisfaction,  so  much  of  any  road  whereon  any  tramway  belonging 
to  them  is  laid  as  lies  between  the  rails  of  the  tramway  and  (where 
two  tramways  are  laid  by  the  same  promoters  in  any  road  at  a 
distance  of  not  more  than  4  feet  from  each  other)  the  portion  of  the 
road  between  the  tramways,  and  in  every  case  so  much  of  the  road 
as  extends  18  inches  beyond  the  rails  of  and  on  each  side  of  any 
such  tramway."  The  Dundee  Street  Tramways  Turnpike  Roads^ 
and  Police. Act,  1878,  which  incorporates  this  section,  provides,  by 
sec.  22,  "  The  Commissioners  shall  at  all  times  maintain  and  keep  in 
good  condition  and  repair  the  rails  of  which  any  of  the  tramways 
shall  for  the  time  being  consist."  The  Dundee  tramways  were 
taken  over  by  the  Police  Commissioners  of  the  burgh,  who  were 
themselves  the  Road  Authority  under  the  latter  Act.  In  a  com- 
plaint brought  against  them  at  the  instance  of  a  ratepayer,  under 
these  Statutes  and  under  the  Summary  Jurisdiction  Acts,  charging 
them  with  having  wilfully  failed  to  maintain  in  good  order  the  rails 
and  the  roads  adjoining  the  rails — Held^  that  the  complaint  was 
irrelevant,  because  (1)  no  specific  allegation  was  made  in  the  com- 
plaint that  the  rails  were  in  bad  repair;  (2)  that  the  sole  duty 
imposed  by  sec  28  of  the  Tramways  Act,  1870,  was  to  maintain  the 
line  to  the  satisfaction  of  the  Road  Authority,  and  that,  as  the 
Police  Commissioners  were  themselves  the  Road  Authority  as  well 
as  invested  with  the  liabilities  of  the  tramway  company,  the  28th 
section  of  the  Act  of  1870  could  not  found  a  complaint  against 
them. 

Question,  Whether  a  complaint  under  the  Summary  Jurisdiction 
Act  is  competent  at  the  instance  of  a  ratepayer  against  the  Commis- 
sioners of  Police  of  a  burgh  ? 

The  Tramways  Act,  1870,  does  not  require  tramway  companies 
to  construct  any  bridges,  but  it  contains  restrictions  with  respect  to 
the  construction  of  tramways  over  bridges  (33  &  34  Vict.  c.  78, 
sec.  26 ;  see  this  Act  in  Glen's  Law  of  Highways),  and  requires  roads 
broken  up  by  the  company  to  be  reinstated,  and  to  a  certain  extent 
maintained,  at  their  expense  for  six  months  {ibid,  sec  27).  It  also 
requires  the  company  to  maintain  the  portion  of  road  which  lies 
between  the  rails,  and  so  much  as  extends  18  inches  beyond  the 
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rails  on  each  side  {pM,  sec.  28) ;  and  see  Yestry  of  St.  Luke  v. 
North  Metropolitan  Tramways  Company  (L.  R,  1  Q.  B.  D.,  760)  \ 
Croydon  Corporation  v,  Croydon  Tramways  Company  (56  L  T., 
N.  S.,  78).  Under  the  same  Act  the  "  Road  Authority  **  may  agree 
with  the  company  for  the  repair  of  any  road  in  which  the  tramway 
may  he  laid,  and  for  the  payment  of  contribution  towards  the 
expense  of  paving  and  maintaining  the  road  (33  &  34  Vict  c.  78, 
sec.  29);  and  see  Howitt  v.  Nottingham  and  District  Tramways 
Company  (L.  R,  12  Q.  B.  D.,  16;  63  L.  J.,  Q.  B.,  21 ;  50  L.  T., 
N.  S.,  99 ;  32  W.  R,  248) ;  Steward  v.  North  MetropoUtan  Tram- 
ways  Company  (54  L.  T.,  N.  S.,  35)."— Glen,  p.  232. 

The  relation  of  railways  to  Police  Commissioners  and  others  inter- 
ested in  the  streets  may  here  be  briefly  noticed. 

It  has  been  seen  that  though  a  railway  company  may  have 
statutory  power  to  appropn'ate  and  use  the  subsoil  under  the  street 
without  purchase,  that  is  always  subject  to  liability  for  compensation 
for  any  damage  resulting  from  their  operations.  Glasgow  Coal 
Exchange  Company  v.  Glasgow  District  Railway  Company,  20th 
July  1883  (10  R,  883),  under  sec.  128,  mpra. 

In  Don  t?.  North  British  Railway  and  Don  v,  Newport  Railway 
Company,  2l8t  June  1878  (5  R,  972),  in  1870  a  railway  company 
obtained  an  Act  empowering  them  to  make  a  line  of  railway  which, 
according  to  the  deposited  plans,  passed  through  a  certain  park  which 
the  proprietor  was  in  process  of  feuing.  In  1871  the  proprietor 
gave  off  a  feu  bounded  on  the  east  by  a  proposed  street,  as  delineated 
on  the  feuing  plan.  The  street,  when  completed,  would  have  given 
access  to  the  feu  from  a  turnpike  road.  This  proposed  street  would 
have  passed  through  ground  required  by  the  company  for  their  line. 
In  1872  the  company  served  on  the  proprietor  a  notice  to  take  the 
portion  of  the  park  required  for  their  line.  No  portion  of  the  feuar's 
land  was  taken,  and  the  proposed  street  had  not  been  formed. 
When  the  company  commenced  the  construction  of  the  line,  which 
would  have  prevented  the  construction  of  the  street,  the  feuar  raised 
an  interdict  against  their  proceeding  with  the  works,  on  the  ground, 
iider  alia,  that  he  had  received  no  statutory  notice  from  the  com- 
pany. It  was  held  that,  as  they  did  not  take  any  of  his  land,  they 
were  not  bound  to  serve  any  notice  upon  him,  and  that,  as  they  had 
not  exceeded  their  statutory  powers,  he  was  not  entitled  to  interdict. 

Observed  (per  the  Lord  President),  that  his  claim,  if  good,  was 
undoubtedly  a  claim  for  compensation  under  the  6th  section  of  the 
Railways  Clauses  Act^  and  that,  under  the  Lands  Clauses  Act,  the 
initiative  was  with  the  company  ;  while  under  the  Railways  Clauses 
Act,  in  the  case  of  lands  only  injuriously  affected,  the  initiative, 
after  the  notice  given  by  the  Statute  itself,  was  with  a  claimant. 

In  Fleming  r.  Newport  Railway  Company,  March  19,  1883  (10 
R,  H.  L.,  30;  aff.  First  Division,  November  12,  1879,  7  R,  179), 
a  proprietor  had,  before  the  service  of  the  railway  company's  notice 
upon  him,  feued  a  piece  of  field  to  A.  B.  "  together  with  free  ish 
and  entry  thereto  by  the  streets  laid  down  on  *  a  plan,'  but  in  so  far 
only  as  the  same  may  be  opened  and  not  altered  in  virtue  of  the 
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reserved  power  after-mentioned,"  and  he  reserved  "  full  power  and 
liberty  to  vary  and  alter  the  said  plan  or  streets  and  roads  thereon, 
in  so  far  as  regards  the  ground  not  already  feued."  The  railway 
was  not  formed  for  five  years  after  the  service  of  the  notice,  and 
during  that  time  there  was  an  access  for  carts,  not  by  a  road,  but 
across  the  part  of  the  field  on  which  the  railway  was  to  be  formed. 
When  it  was  formed  the  feuar  claimed  compensation,  in  respect  that 
the  operations,  though  they  did  not  touch  his  feu,  were  injurious, 
as  they  cut  off  the  existing  access,  and  prevented  the  superior  from 
making  the  streets  or  roads  which  the  feuar  maintained  he  was 
bound  to  make  under  the  feu-charter.  It  was  held  that,  as  tlie 
road  in  question  was  not  in  existence  when  the  notice  was  given, 
and  the  superior  was  not  bound  imder  the  feu-contract  to  make  it, 
that  he  was  not  entitled  to  compensation. 

Opinion  (per  Lord  Watson),  that  the  reservation  of  power  "  to 
vary  or  alter"  by  the  superior  afforded  no  answer  to  the  claim  for 
compensation,  because  the  compulsory  taking  of  part  of  the  estate 
would  not  be  regarded  as  equivalent,  in  fact  or  law,  to  the  exercise 
of  that  reserved  power  by  the  superior  himself. 

It  was  held  in  the  same  case  by  Lord  Eutherfurd- Clark,  and 
acquiesced  in,  that  there  was  no  claim  for  compensation  for  the 
deviation  of  a  public  road  rendered  less  convenient. 

In  Lawson  v.  Caledonian  Railway,  January  27,  1881  (8  R,  442), 
a  person  held  a  feu  bounded  on  one  side  by  a  vacant  piece  of  ground 
which  the  superior  bound  himself  to  form  into  a  street,  the  feuar 
being  bound  to  maintain  it  when  made.  Subsequently  a  railway 
company  scheduled  this  piece  of  ground,  and  obtained  by  private 
Act  (incorporating  the  general  ones)  compulsory  powers  to  acquire 
it.  They  acquired  it  by  voluntary  agreement  with  the  superior. 
The  level  of  the  ground  having  been  lowered,  and  the  feuar*s  access 
injured,  the  feuar  raised  an  action  of  damages  against  the  company, 
maintaining  that,  as  he  had  not  got  notice  under  sec.  17  of  the  Lands 
Clauses  Act  as  a  party  "  interested  "  prior  to  the  purchase,  the  com- 
pany were  not  entitled  to  found  on  the  Statutes.  It  was  held  that 
he  was  not  entitled  to  notice  under  sec.  17  of  the  Lands  Clauses  Act, 
and  his  only  remedy  was  a  claim  for  compensation  under  sec.  6  of 
the  Railway  Clauses  Act 

In  Hay  v.  City  of  Glasgow  Union  Railway  Company,  July  14, 
1874  (1  R.,  1191),  and  Glasgow  Coal  Exchange  Company  v.  Glasgow 
City  and  District  Railway  Company  (supra,  p.  184),  a  railway  com- 
pany obtained  powers  under  their  special  Act  to  "stop  up  and 
divert "  a  public  road  according  to  certain  deposited  plans  on  which 
a  certain  deviation  road  was  laid  down,  the  result  would  have  been 
to  cut  off  the  access  to  the  public  road  from  a  property  previously 
bounded  by  it,  and  the  only  access  offered  to  the  owner  was  one 
involving  a  long  detour.  It  was  held,  in  an  application  for  interdict, 
that  the  provision  in  the  special  Act  did  not  exclude  the  operation 
of  the  46th  and  47th  sections  of  the  general  Statute ;  that  the  opera- 
tions in  question  were  ejtudem  generis  with  those  mentioned  in  the 
16th  section  of  the  general  Statute;  and  that  the  company  were 
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bound  to  supply  the  petitioner  with  a  substitute  road,  "equally 
convenient  as  the  former  road,  or  as  near  thereto  as  circumstances 
will  allow." 

In  Caledonian  Railway  Company  v.  Walker's  Trustees,  March  29, 
1882  (9  R.,  H.  L.,  19;  aff.  Second  Division,  January  21,  1881, 
8  E.,  405),  a  railway  company,  in  the  exercise  of  their  statutory 
powers,  closed  two  public  streets.  The  owner  of  subjects  in  the 
neighbourhood,  no  part  of  which  was  taken  but  whose  access  to  a 
leading  thoroughfare  had  thereby  been  materially  injured,  was  held 
entitled  to  compensation  under  sec.  6  of  the  LaJids  Clauses  Act,  as 
his  property  had  been  injuriously  affected. 

In  Glasgow  City  and  District  Railway  Company  v,  MacGeorge, 
Cowan  and  Galloway,  February  25,  1886  (13  R.,  609),  the 
Glasgow  City  and  District  Railway  Act  provided  for  compensa- 
tion being  given,  under  the  Lands  Clauses  Acts,  for  "  any  structural 
damage  "  caused  "  by  reason  of  the  construction  of  the  said  covered 
way  or  tunnel,"  to  "any  building,  present  or  future,  fronting  or 
abutting  on  the  streets  or  roads  in  or  under  which  railway  No.  1  is 
constructed,  or  any  buildings  erected,  or  which  may  hereafter  be 
lawfully  erected,  upon  the  land  over  or  by  the  side  of  the  tunnel, 
or  to  the  foundations  of  any  such  buildings."  In  an  arbitration 
under  this  section,  the  oversman  found  that  the  claimants'  property 
had  sustained  "  structural  damage  to  the  buildings  erected  on  and 
forming  part  of  said  property,  and  to  the  foundations  of  such  build- 
ings," and  that  they  were  entitled  to  certain  damages.  The  com- 
pany raised  an  action  for  reduction  of  this  award,  on  the  ground 
that  the  arbiter  had  corruptly  and  illegally,  in  making  his  award, 
allowed  a  sum  for  damages  which  did  not  fall  within  the  above 
section,  e.g,  for  speculative  deterioration  on  the  future  marketable 
value  of  the  property,  and  that  therefore  the  award  was  vXira  vires 
of  the  arbiter  and  ultra  fines  compi'omissi.  It  was  held  (1)  that 
it  was  competent  for  the  milway  company  to  examine  the  oversman 
with  a  view  to  finding  out  whether  he  had  awarded  damages  in  re- 
spect of  other  than  "  structural  damage  "  to  the  buildings  or  their 
foundations ;  but  (2)  on  his  evidence,  that  it  had  not  been  proved 
that  he  had  done  so;  and  (3)  that  it  was  not  competent  for  the 
Court  to  inquire  into  the  mode  by  which  he  had  arrived  at  the  sum 
awarded  by  him  for  structural  damage. 

In  Glasgow  City  and  District  Railway  Company  v.  Hutchison's 
Trustees,  March  20,  1884  (11  R.,  J.  C,  43),  the  Glasgow  City  and 
District  Railway  Act  (1882),  empowering  that  company  to  make 
underground  railways  within  a  town,  and  to  interfere  with  streets 
for  the  purposes  of  their  undertaking,  enacted  that  "  in  constructing 
the  railways  the  company  shall  restore  the  portions  of  carriageway 
of  any  street  to  be  from  time  to  time  closed  by  them  for  traffic  for 
the  purposes  of  the  works,  within  three  months  from  the  day  upon 
which  such  portions  shall  respectively  be  so  closed ;  and  they  shall 
be  liable  to  a  penalty  not  exceeding  £20  for  every  day  after  the 
expiration  of  the  said  period  during  which  such  portions  respect- 
ively shall  not  be  so  restored." 
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It  was  held  that  the  company  were  liable  in  the  penalty  if  they 
did  not,  within  three  months,  restore  portions  of  the  street  used  by 
them  for  the  purposes  of  their  works,  although  these  portions  did 
not  include  the  whole  breadth  of  the  carriageway,  but  left  a  suffi- 
cient space  to  allow  carriage  and  cart  traffic  to  pass. 

The  penalty  was  declared  to  be  recoverable,  with  costs,  in  the 
Sheriff-Court,  "on  summary  application  by  all  or  any  of  the  pro- 
prietors in  that  part  of  the  street "  which  was  opposite  the  portion 
not  restored  within  the  fixed  period. 

It  was  held  competent  to  proceed  under  the  Summary  Jurisdiction 
Acts,  1864  and  1881. 

In  Clyde  v.  Glasgow  City  and  District  Railway  Company,  July 
16,  1885  (12  R,  1316),  the  Statute  imposing  the  above  penalties 
was  held  not  to  deprive,  by  implication,  the  persons  injured  by  the 
closing  of  a  street  beyond  the  legal  period  of  their  common  law 
right  to  damages ;  and  a  shopkeeper  in  a  street  obstructed  by  the 
operations,  who  averred  that  the  company  had  by  their  operations 
closed  the  street  in  which  his  shop  was  situated  for  a  period  longer 
than  three  months,  to  his  loss  and  damage,  was  held  to  have  stated 
a  relevant  case  for  reparation. 

In  Gla^ow  City  and  District  Railway  Company  v,  Meldrum's 
Trustees,  July  16,  1884  (11  R.  J.  C,  59),  it  was  held  that  it  was 
sufficient  to  give  the  owner  or  tenant  of  a  corner  house  a  title  to 
recover  the  penalty  under  these  enactments  that  the  obstruction  was 
partly  opposite  the  area,  though  the  portion  of  the  street  opposite 
the  house  itself  was  clear  of  obstruction ;  and  that  a  proprietor  or 
tenant  proceeding  for  the  recovery  of  these  penalties  was  in  the 
position  of  an  informer  for  the  public  interest,  and  consequently 
that  half  the  penalty  was  properly  apportioned  to  the  poor  of  the 
parish  under  sec.  U2  of  8  <fe  9  Vict.  c.  33. 

In  Glasgow  City  and  District  Railway  Company  v.  Magistrates 
of  Glasgow,  etc,  July  18,  1884  (11  R.,  1110),  an  action  of  declara- 
tor at  the  instance  of  the  railway  company,  to  have  it  declared 
that  under  these  sections  they  were  not  bound  to  restore  within 
three  months  portions  of  streets  occupied  by  them,  where  only  a 
part  of  the  breadth  of  the  street  was  so  occupied,  leaving  sufficient 
space  to  allow  carriage  and  cart  traffic  to  pass,  was  held  competent, 
but  the  company  were  held  bound  to  restore,  within  the  three 
months,  all  portions  of  streets  used  by  them  for  the  purposes  of 
their  works,  though  these  portions  did  not  include  the  whole  breadth 
of  the  carriageway,  but  left  a  sufficient  space  for  traffic. 

The  Railway  Clauses  Act,  sec.  39,  provides :  "  And  such  bridge, 
with  the  immediate  approaches  and  all  other  necessary  works  con- 
nected therewith,  shall  be  executed,  and  at  all  times  thereafter  main- 
tained, at  the  expense  of  the  company."  These  provisions  have  been 
construed  as  meaning  that,  where  the  road  is  carried  over  the  rail- 
way, the  company  must  keep  in  repair  not  only  the  bridge  but  the 
roadway  over  the  bridge  and  the  approaches  thereta  North  Staf- 
fordshire Railway  Company  r.  Dale,  1858  (27  L.  J.,  M.  C,  147) ; 
Leech  v.  North  Staffordshire  Railway  Company,  1860  (29  L.  J.,  M. 
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C,  150) ;  but  where  the  railway  is  carried  over  the  road,  the  com- 
pany are  bound  to  keep  only  the  bridge  and  the  road  under  it  in 
repair.  Waterford  Railway  Company  v.  Kearney,  1860  (12  Ir.  C. 
L.  K,  224),  Fosberry  v,  Waterford  Railway  Company,  1862  (13  Ir. 
C.  L.  R.,  494).— Deas,  p.  404. 

The  Lord  Advocate  (now  Lord  Robertson)  expressed  the  opinion, 
upon  the  authority  of  the  English  cases  cited  (the  two  North  Staf- 
fordshire Railways  cases  cited  in  the  preceding  paragraph),  that 
railway  companies  were  bound  to  maintain  the  surface  of  the 
roadways  over  their  over-line  bridges  and  approaches  thereto.  In 
the  same  opinion  he  stated  that  although  the  burgh  Road  Trustees 
had  maintained  the  surface  of  these  roadways  voluntarily  hitherto, 
that  had  not  the  effect  of  relieving  the  railway  companies  from 
such  maintenance  in  the  future.  This  matter  is  determined  one 
way  or  other  by  public  Statutes  in  the  interest  of  the  public,  and  the 
practice  of  administering  bodies  cannot  alter  the  liabilities  which 
those  Statutes  determine.  He  further  said :  "  I  think  those  two 
bodies  (the  burgh  Road  Trustees  or  the  Town  Councils),  and  pro- 
bably either  of  them,  would  have  a  sufficient  title  to  enfoi-ce  against 
the  railway  companies  their  statutory  obligations  in  this  matter." 
In  answer  to  the  query,  "  Are  the  burgh  Road  Trustees  responsible 
to  the  public  for  the  maintenance  and  safety  of  such  roadways  and 
bridges  % "  he  answered,  "  I  think  not."  He  does  not  see  room  for  a 
dual  responsibility,  but  certainly  the  burgh  Road  Trustees  ought  to 
have  their  legal  rights  cleared  up  before  abandoning  the  existing 
practice. 

RaUtoay  Bridges, — The  Railway  Clauses  Consolidation  Act,  1845, 
requires  that  if  a  railway  to  which  that  Act  applies  crosses  any 
turnpike  road  or  public  highway,  "then  (except  where  other- 
wise provided  by  the  special  Act)  either  such  road  shall  be 
carried  over  the  railway,  or  the  railway  shall  be  carried  over  such 
road,  by  means  of  a  bridge,  of  the  height  and  width  and  with 
the  ascent  and  descent  by  this  or  the  special  Act  in  that  behalf 
provided ;  and  such  bridge,  with  the  immediate  approaches,  and  all 
other  necessary  works  connected  therewith,  shall  be  executed  and 
at  all  time  thereafter  maintained,  at  the  expense  of  the  company," 
unless  two  justices  consent  to  a  level  crossing  being  made.  8  Vict, 
c.  20,  sec.  46. — Under  this  enactment  it  has  been  held  that,  if  the 
highway  is  carried  by  a  bridge  over  the  railway,  the  company  are 
bound  not  only  to  construct  the  bridge  and  the  roadway  and 
approaches,  but  also  to  keep  all  these  in  repair  for  the  future. 
Great  North  of  England  Railway  Company  t?.  Langbaurgh  (24  L. 
T.,  N.  S.,  544;  35  J.  P.,  581);  Newcastle-under-Lyme  and  Leek 
Turnpike  Trustees  v.  North  Staffordshire  Railway  Company  (5  H. 
and  N.,  160;  29  L,  J.,  M.  C,  150;  8  W.  R,  216);  also  that 
the  repair  includes  not  only  the  structure  of  the  bridge  and  the 
approaches,  but  the  metalling  of  the  road  on  both.  North  Stafford- 
shire Railway  Company  v.  Dale  (8  K  and  B.,  836 ;  27  L.  J.,  M.  C, 
147 ;  4  Jur.,  N.  S.,  631) ;  and  if  the  company  make  default  in  re- 
pairing the  roadway,  etc.,  they  may  be  compelled  by  mandamus  to 
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repair.  Reg.  v,  South-Eastem  Railway  Compauy  (32  L.  T.,  N.  S., 
858 ;  39  L.  J.,  P.,  44 ;  40  J.  P.,  200).  But  if  the  railway  is  carried 
by  a  bridge  over  the  highway,  no  liability  devolves  on  the  company 
to  repair  the  portion  of  highway  on  either  side  of  the  bridge,  even 
though  the  company  have  lowered  the  level  of  the  highway  in  con- 
structing their  works;  such  portions  of  the  highway  not  being 
approaches  to  the  bridge  within  the  moaning  of  the  Act.  London 
and  North- Western  Railway  Company  v,  Skerton  (5  B.  and  S.,  559 ; 
33  L.  J.,  M.  C,  158;  10  L.  T.,  N.  S.,  648;  12  W.  R,  1102);  Water- 
ford  and  Limerick  Railway  Company  t;.  Kearney  (3  L.  T.,  K.  S.,  90 ; 
12  Ir.  C.  L.  R,  224) ;  Fosberry  v,  Waterford  and  Limerick  Railway 
Company  (13  Ir.  C.  L.  R,  494)."— Glen,  p.  231. 

Pbivate  Streets. 
133*  Private  Streets  not  property  formed* — ^Wliere 

any  private  street,  in  which  houses  or  permanent  buildings 
have  been  erected  on  one-fourth  of  the  ground  fronting  the 
same,  or  part  of  such  street,  has  not,  together  with  the  footways 
thereof,  been  sufficiently  levelled,  paved,  or  causewayed  and 
flagged  to  the  satisfaction  of  the  Commissioners,  it  shall  be 
lawful  for  the  Commissioners  to  cause  any  such  street  or  part 
thereof,  and  the  footways,  to  be  freed  from  obstructions,  and  to 
be  properly  levelled,  paved,  or  causewayed,  and  flagged  and 
channelled  in  such  way  and  with  such  materials  as  to  them 
shall  seem  most  expedient,  and  completed  with  fences,  posts, 
crossings,  kerbstones,  and  gutters,  and  street  gratings  or 
gullies,  and  thereafter  maintained  to  the  satisfaction  of  the 
Commissioners. 

See  snb-head  (28),  sec.  4,  for  definition  of  "private  street,"  and  (31), 
"  street."  The  effect  of  these  two  definitions  is,  that  a  "  private  street " 
means  any  "road,  highway,  bridge,  quay,  lane,  square,  court,  alley, 
close,  wynd,  vennel,  thoroughfare,  and  public  passage,  or  other  place 
within  the  burgh,  used  either  by  carts  or  foot-passengers,  and  not 
being  or  forming  part  of  any  harbour,  railway,  or  canal  station,  dep6t, 
wharf,  towing-path,  or  bank,"  maintained  or  liable  to  be  maintained 
by  persons  other  than  the  Commissioners. 

The  sole  test  of  whether  any  of  the  aforesaid  places  is  a  private 
street  or  not  is  whether  it  has  been  or  is  maintained,  or  is  liable  to  be 
maintained,  by  persons  other  than  the  Commissioners.  Practically 
this  means  that  all  such  places  are  private  streets,  unless  they  have 
been  taken  over  by  the  Commissioners.  But  then,  before  the 
Commissioners  can  put  their  power  as  to  paving  into  operation,  there 
are  other  characteristics  necessary :  (1)  It  must  be  a  private  street 
"  in  which  houses  or  permanent  buildings  have  been  erected  on  one- 
fourth  of  the  ground  fronting  the  same;"  and  (2)  it  must  be  a 
private  street  which  has  not,  or  part  of  which  has  not  been,  together 
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with  the  footways  thereof,  sufficiently  levelled,  paved,  or  causewayed 
and  flagged,  to  the  satisfaction  of  the  Commissioners.    The  words  "  in 
which  houses  or  permanent  buildings  have  been  erected  on  one-fourth 
of  the  ground  fronting  the  same,"  were  not  in  previous  General  Police 
Acts,  but  have  been  introduced  into  this  Act,  and  are  not  an  improve- 
ment ;  their  meaning  is  by  no  means  clear,  and  their  construction  and 
application  will  lead  to  a  good  deal  of  difficulty.     Questions  will 
arise  as  to  what  is  a  "house"  (see  sub-head  (13),  sec.  4)  or  "  permanent 
building"  (sub-head  (3),  sec.  4),  and  as  to  such  "  being  erected  on  one- 
fourth  of  the  ground  fronting  the  same."    This  is  a  very  indefinite 
phrase,  capable  of  several  constructions,  and  the  words  "part  of  such 
street  has  not "  only  add  to  the  difficulty.     One  of  the  chief  difficulties 
in  any  question  as  to  private  streets  is  generally  the  extent  thereof. 
In  Campbell  v.  Leith  Police  Commissioners,  29th  June  1865  (3  M., 
1035),  one  of  the  main  questions  was  the  extent  of  the  streets.     The 
averments  of  the  complainer  were,  inter  alia,  that  upon  both  sides  of 
the  street  one  or  two  buildings  have  been  erected  on  areas  of  ground 
feued  out  by  the  complainer ;  that  the  remainder  of  the  ground  was 
open  and  unenclosed ;  that  it  had  been  contemplated  to  continue  the 
street  through  this  piece  of  ground,  but  that  in  fact  no  road  had  ever 
been  laid  out ;  and  that,  on  the  contrary,  posts  had  been  so  placed  in 
the  ground  as  to  prevent  the  centre  spaces  from  being  converted  into 
a  road  or  thoroughfare,  or  used  as  such.     On  a  proof,  the  Court  held 
the  street  to  be  a  private  street,  21st  June  1866  (4  M.,  853),  and 
although  the  House  of  Lords  reversed  it,  it  was  on  the  point  of 
notice,  the  street  being  held  to  be  a  private  street.     See  also  Millar's 
Trustees  r.  Leith  Police  Commissioners,  19th  July  1873  (11  M., 
932,  45  J.,  578).     A  piece  of  ground  within  a  burgh,  which  had  been 
originally  intended  to  form  a  continuation  of  a  street,  and  had  been 
enclosed  by  walls  marking  out  the  line  of  the  intended  street,  was 
held  by  three  joint-proprietors,  whose  titles  conferred  right  on  any  one 
of  their  number  at  any  time  to  insist  upon  it  being  thrown  open  as  a 
public  thoroughfare.     It  was  used  as  an  access  to  workshops  and 
yards  belonging  to  the  several  joint-proprietors,  and   occupied  by 
various  tenants.     For  a  long  time  it  was  shut  off  from  the  street  of 
which  it  formed  a  continuation  by  a  wall  with  a  locked  gate  therein ; 
the  wall  was,  however,  broken  down,  and  the  gate  removed,  about 
fourteen  years  before  the  present  action,  but  the  ground  was  never 
thrown  open  as  a  public  thoroughfare.     The  General   Police  and 
Improvement  Act  having  been  adopted  in  the  burgh,  the  Police 
Commissioners,  after  giving  the  statutory  notice,  caused  a  portion  of 
the  ground  to  be  paved.     Held^  in  an  action  at  the  instance  of  two 
of  the  joint-proprietors  against  the  Police  Commissioners,  that  the 
ground  was  a  private  street  in  the  sense  of  sec.  3  of  the  Act,  and,  as 
such,  fell  under  the  regulations  of  the  Act  applicable   to   private 
streets,  and  that  consequently  the  pursuers,  who  had  failed  to  object 
to  the  execution  of  the  work  in  the  manner  prescribed  by  the  Act, 
were   barred   from    complaining    thereof.     See    Kirriemuir    Police 
Commissioners  v.  Jamieson,  16th  February  1891  (67  Scot.  Law  Rev., 
183),   affirmed  by  Court  of  Session  on  appeal,   but  not  reported. 
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A  piece  of  ground  within  the  burgh,  29  feet  in  brcadtli,  ran  along 
the  march  of  two  proprietors,  15  feet  on  one  side  and  14  feet 
on  the  other.  The  proprietor  on  the  east,  or  15  feet  side,  feued 
along  his  march,  and  bound  his  feuars  to  form  the  15  feet  in  front  of 
their  houses  into  a  road,  and  stated  in  their  charters  that  the  other 
proprietor  was  to  form  his  14  feet  so  as  to  make  a  road  of  29  feet  in 
breadth  along  the  whole  feus.  The  feuars  roughly  formed  the  15 
feet  in  front  of  their  houses,  and  a  wire  fence  was  erected  on  the 
opposite  proprietor's  ground,  marking  oflf  the  full  breadth  of  29  feet 
The  rough  road  formed  by  the  feuars  was  used  by  carts  passing  from 
one  public  street  to  another.  The  14  feet  on  the  west  proprietor's 
ground  was  used  by  him  as  a  deposit  for  rubbish  and  stones,  and 
could  not  be  used  by  carts.  Two  years  before  the  raising  of  the 
present  action  he  removed  a  stone  wall  at  the  south  end  of  his  14 
feet  strip,  which  projected  across  it  to  the  feuars'  15  feet  of  roughly 
formed  road.  The  General  Police  and  Improvement  Act  having 
licen  adopted  in  the  buigh,  the  Commissioners,  after  giving  the 
statutory  notice,  caused  the  whole  strip  of  ground,  to  the  full  breadtl^ 
of  29  feet,  to  be  paved.  Held,  in  an  action  at  the  instance  of  the 
Police  Commissioners  against  the  proprietors  of  the  14  feet  strip,  for 
the  recovery  of  his  share  of  the  private  improvement  assessment  for 
putting  in  order  and  paving  the  whole  29  feet  of  road,  that  only  the 
15  feet  strip  in  front  of  the  feuars'  houses  was  private  street  in  the 
sense  of  sec.  3  of  the  Act,  and  as  such  fell  under  the  regulations  of 
the  Act  applicable  to  private  streets,  and  that  the  14  feet  strip  was 
private  property  to  which  the  Act  did  not  apply. 

In  Hope  t7.  Edinburgh  Road  Trust,  27th  February  1878  (5  R., 
694),  a  road  was  constructed  by  a  proprietor  of  lands  within  Edinburgh 
through  the  said  lands,  under  an  ^reement  with  an  adjoining 
proprietor,  who  gave  ground  for  an  extension  of  the  road,  that  the 
ratter's  property  should  have  a  servitude  over  the  road.  In  conse- 
quence of  the  existence  of  the  servitude,  it  was  found  impracticable 
to  exclude  general  public  traffic  Hdd,  that  the  road  was  a 
'*  private  street "  within  the  meaning  of  the  Edinburgh  Roads  and 
Streets  Act,  1862,  and  that  the  Road  Trustees  were  entitled  to 
present  an  application  to  the  Sheriff,  under  the  d3rd  section  of  the 
Act,  with  a  view  to  having  the  proprietor  compelled  to  "  make  up, 
construct,  and  causeway  "  the  road  at  his  own  expense. 

These  cases  show  what  the  Court  has  held  to  be  a  "private 
street,"  and  the  next  question  to  consider  is.  What  will  be  considered 
sufficient  levelling,  paving,  etc.,  in  terms  of  the  Act  %  On  referring  to 
the  session  papers  in  Campbell  v.  The  Leith  Police  Commissioners, 
21st  June  1866  (4  M.,  853),  it  appears  that  the  whole  length  of  the 
street,  as  contended  for  by  the  respondents,  was  from  Commercial 
Street  to  Madeira  Street,  a  distance  of  1045  feet.  The  first  48  feet 
were  causewayed  10  feet  wide,  the  next  66  feet  were  causewayed  18 
feet  wide,  the  next  339  feet  were  causewayed  10  feet  wide,  and  that 
there  were  101  feet  of  causeway  14  feet  wide.  No  other  part  of  the 
street  was  causewayed.  There  were  491  feet  not  causewayed. 
There  were  48  feet  of  footpath,  4  feet  3  inches  wide,  not  flagged  but 
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laid  with  gravel,  not  very  well.  In  front  of  three  houses  the  foot* 
path  continued  of  the  same  width  for  the  next  66  feet,  but  was 
flagged,  though  not  in  good  order.  The  footpath  continued  for  37 
feet  farther,  but  was  not  flagged,  though  laid  with  gravel  but  not  in 
good  order.  A  portion  had  no  footpath,  not  even  a  kerbstone. 
Farther  on  there  was  a  footpath  of  5J  feet  in  width  and  75  feet  in 
length,  not  flagged  but  consisting  of  mud,  with  a  rough  whinstone 
kerb.  For  a  distance  of  about  30  feet  there  was  no  kerb  or  footpath. 
Along  the  same  side,  to  a  distance  of  about  184  feet,  there  was  15 
feet  causewayed  and  homised  in  very  good  order.  There  is  no  other 
footpath  on  that  side.  On  the  other  side  there  was  no  footpath  or 
kerb  of  any  kind  visible  between  Madeira  Street  and  Great  Junction 
Street ;  the  greater  portion  of  the  street  from  east  to  west  there  was  a 
footpath  1 1  feet  6  inches  wide,  80  feet  long,  but  neither  flagged  nor 
gravelled,  and  in  bad  order.  From  there  to  Couper  Street,  a  distance 
of  43  feet,  there  was  a  footpath  5  feet  wide,  flagged  and  in  fair  order. 
From  Couper  Street,  a  distance  of  101  feet,  there  was  a  footpath 
5  feet  wide,  l^id  with  flags  and  in  fair  order.  Then  there  was  a 
vacant  space ;  but  at  the  end  of  Prince  Regent  Street  next  Commercial 
Street  there  was  a  footpath  formed  for  50  feet,  10  feet  6  inches  wide. 
There  were  buildings  going  on  there,  and  the  footpath  had  been 
widened  and  was  stUl  in  an  unfinished  state.  There  were  295  feet 
of  water  channel,  taking  both  sides.  There  were  on  both  sides 
1695  feet  unchannelled.  In  these  circumstances,  the  Court  unani- 
mously held  that  the  street  had  not  been  properly  levelled  and  paved. 
The  Lord  Justice-Clerk  (Inglis)  said :  "  Now  I  think  it  is  clearly 
proved  that  this  subject  with  which  we  are  now  dealing  was  designed 
as  a  street  of  some  kind  or  other,  that  it  was  not  well  and  sufficiently 
paved  when  the  Act  was  adopted,  and  further,  that  it  has  not  been 
maintained  as  a  public  street."  See  also  Millar's  Trustees  above 
referred  to. 

On  the  other  hand,  in  Police  Commissioners  of  Johnstone  v. 
Donald,  3rd  February  1882  (9  R,  613),  where,  in  a  case  under  the 
1860  Act  and  the  Nuisances  Removal  Acts,  the  former  of  which  pro- 
vides that  if  any  street  have  not,  before  the  adoption  of  the  Act,  been 
well  and  sufficiently  paved  and  flagged,  or  otherwise  made  good,  the 
Commissioners  may  require  the  owners  of  property  abutting  on  the 
street  to  make  it  good,  the  Court  held  that  the  street  had  been  made 
good  prior  to  the  adoption  of  the  Act,  and  assoilzied  the  defender. 
It  appears  by  the  Lord  Ordinary's  note  that  the  road  was  originally 
well  made,  and  since  1867  had  carried,  without  maintaining  or  repair, 
all  the  heavy  traffic  which  passed  to  and  fro  from  the  mills.  This 
would  have  been  impossible  if  it  had  not  been  a  good  road,  and  in 
the  opinion  of  the  Lord  Ordinary  there  was  no  fault  to  be  found 
vrith  it  when  the  Act  was  adopted.  It  had  certainly  become  worse 
since  that  date,  but  chiefly  by  the  operations  of  the  pursuers,  who  in 
1875  made  a  drain  along  it,  and  did  not  replace  in  a  sufficient 
manner  the  materials  which  they  had  removed.  See  also  Magis- 
trates of  Edinburgh  r.  Forsyth,  6th  March  1884  (11  R.,  671),  where 
it  was  held  that,  where  the  owners  of  lands  fronting  on  any  private 
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street,  three-fourths  of  the  frontage  of  which  had  not  been  built  over, 
but  made  at  the  time  of  construction  a  properly  constructed  street, 
within  the  meaning  of  sec.  120  of  the  Edinburgh  Municipal  and 
Police  Act,  1879,  they  were  not  liable  to  be  called  upon  by  the 
Magistrates  of  the  city  to  put  the  same  at  their  own  expense  into 
temporary  repair.  This  case  was  under  the  Edinburgh  Act,  which 
is  different  in  its  phraseology  from  this  Act,  but  it  throws  some  light 
upon  this  section. 

It  will  be  observed  that  it  is  the  Commissioners  who  may  cause 
the  work  to  be  done.  By  the  definition  clause,  the  "  Commissioners  " 
meaus  such  in  their  collective  capacity,  which  practically  implies  that 
the  order  should  be  made  at  a  meeting  of  the  Commissioners.  In 
Thomas  v.  Elgin,  4th  July  1856  (18  D.,  1204 ;  28  Jur.,  590 ;  Dij^est 
of  Cases,  302),  the  Perth  Local  Police  Act,  2  Vict.  c.  43,  empowers 
the  Police  Commissioners  to  appoint  committees  **  for  carrying  the 
purposes  of  the  Act  into  execution,"  and  for  that  purpose  to  delegate 
their  powers  to  them.  Heldy  upon  a  construction  of  the  Statute, 
that  a  paving  committee  had  no  power  to  order  proprietors  to  repave 
a  street,  but  only  to  see  to  the  execution  of  decrees  pronounced  by 
the  Commissioners.  See  also  Thomson  v.  Dundee  Police  Commis- 
sioners, 8th  December  1887  (15  R.,  164),  under  sec.  64,  swpra. 

It  will  be  noticed  that  there  is  no  point  of  time  fixed  as  to  when 
the  street  must  have  been  properly  paved.  In  the  Act  of  1850,  the 
words  used  were,  "  If  any  street  have  not  before  the  adoption  of  the 
Act  been  well  and  sufficiently  paved  and  flagged,"  etc.,  the  Com- 
missioners may  act.  On  that,  in  the  case  of  Johnstone  above 
referred  to,  the  Lord  Justice-Clerk  (Moncreiff)  expressed  the  opinion 
that  it  is  at  the  time  when  the  Police  Act  of  1850  is  adopted  that 
the  Commissioners  have  the  duty  imposed  on  them  of  judging 
whether  a  road  is  properly  made  good  or  not,  and  if  they  are  not 
satisfied  they  are  bound  at  the  time  so  to  say,  and  to  require  the 
owners  of  the  land  abutting  on  the  road  to  make  it  good.  In  the 
Act  of  1862  the  words  used  were :  "  Where  any  private  street,  or  part 
of  a  street,  is  at  the  adoption  of  this  Act  formed  or  laid  out,  or  shall 
at  any  time  thereafter  be  formed  or  laid  out,  and  is  not,  together 
with  the  footways  thereof,  sufficiently  levelled,"  etc.,  the  Commis- 
sioners may  act.    Under  the  present  Act  the  matter  is  left  quite  open. 

There  is  no  provision  here  for  notice  being  given  to  the  owners, 
and  as  the  339th  clause  of  this  Act  is  quite  different  from  the  appeal 
clause  in  the  1862  Act,  there  does  not  seem  to  be  any  statutory 
provision  absolutely  prescribing  notice.  The  form  and  service  of 
notices  to  be  given  under  the  Act  is  provided  for  in  sec.  336,  which 
provides  that,  "unless  otherwise  herein  expressly  provided,  the 
following  provisions  shall  apply  to  the  making,  giving,  delivering,  or 
service  of  any  notice,  oitler,  resolution,  requisition,  demand,  or  other 
instrument  under  this  Act,  or  any  bye-laws  in  force."  Then  follows 
the  mode  of  giving  the  notice.  In  Campbell  t\  Leith  Police  Com- 
missioners, 28th  February  1870  (8  M.,  31),  it  was  held — rev, 
judgment  of  the  Court  of  Session — that  the  paving  of  a  private 
street  by  the  Commissioners  of  Police  was  an  improvement  for 
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which  they  were  entitled  to  charge  "private  miproyement  assess- 
ment," and  of  which  they  were  bound  to  give  notice  under  the  397th 
section  of  the  Act 

Now,  as  the  "Commissioners"  must  resolve  that  the  street^ 
together  with  the  footways  thereof,  has  not  been  sufficiency  levelled, 
paved,  and  causewayed,  and  flagged  to  their  satisfaction,  so  the  order 
to  cause  the  work  to  be  properly  done  must  likewise  proceed  from 
the  Commissioners.  See  the  Lord  President's  opinion  in  Thomas  v. 
Elgin,  4th  July  1856  (18  D.,  1204).  This  order  will  therefore  be 
nn  order,  resolution,  requisition,  or  demand  under  the  Act,  to  which 
the  336th  section  will  apply,  and  notice  acxrordingly  should  be  given 
under  and  in  terms  of  that  section.  It  is  of  the  utmost  importance 
that  the  notice  should  be  given  under  the  proper  sections  of  the 
Statute.  See  Magistrates  of  Edinburgh  v,  Paterson,  3rd  December 
1880  (8  R.,  197).  In  that  case  the  Magistrates  had  proceeded  on 
the  wrong  sections  of  the  Edinburgh  Roads  and  Streets  Act,  1862, 
and  the  Court  held  the  proceedings  invalid.  The  Lord  President 
(luglis)  said  :  "  I  am  therefore  clearly  of  opinion  that  the  pursuers 
here  have  proceeded  under  the  %vrong  section  of  the  Statute,  and  the 
consequence  is  that  their  whole  proceedings  are  invalid,  and  that 
they  cannot  be  allowed  to  recover  this  money,"  t.e.  the  expenses  of 
paving  the  street  See  also  as  to  the  sufficiency  of  notices,  Youden 
V.  Jackson,  16th  July  1887  (14  K,  1001),  referred  to  under  sec.  137. 
The  notice  in  this  case  looked  very  like  a  notice  to  be  given  under 
the  394th  instead  of  the  397th  section  of  the  1862  Act,  but  the 
Sheriff  held  it  to  be  sufficient  under  the  397th  section  and  the 
Second  Division  so  held  on  appeal.  See  also  the  case  of  Campbell  r. 
Magistrates  of  Edinburgh,  24th  November  1891  (19  R.,  159),  where 
the  Court  held  that  notices  to  pave  or  causeway  a  street  under  the 
provisions  of  the  Edinburgh  Municipal  and  Police  Acts  were 
insufficient,  in  respect  that  they  did  not  sufficiently  specify  the  nature 
of  the  work  required  to  be  done. 

The  Commissioners  may  caupe  the  street,  or  part  thereof,  and  the 
footways  to  be  "  freed  from  obsti-uctions."  What  are  obstructions  1 
On  examining  the  session  papers  in  Campbell  t?.  Leith  Police  Com- 
missioners, 29th  June  1865  (3  M.,  1035),  it  appears  that  there  was 
a  part  of  an  old  garden  wall,  6  or  8  feet  high,  jutting  out  on  the 
street  at  one  part,  and  a  small  wooden  paling  at  another  part  of  the 
street,  while  wooden  posts  were  placed  across  a  part  of  the  street  to 
prevent  carts  going  along.  Yet  the  Court  held  the  whole  length  of 
the  ground  to  be  "private  street,"  and  consequently  these  were 
obstructions  which  the  Commissioners  would  be  entitled  to  remove. 
And  in  Millar's  Trustees  v.  Leith  Police  Commissioners,  19th  July 
1873  (11  M.,  932),  there  was  a  stone  wall  which  extended  out  about 
9}  or  10  feet  on  the  street,  and  a  gate  post  about  1^  feet  high,  with 
a  wooden  shed  inside,  leaning  against  the  side  wall  of  the  street,  all 
of  which  the  Commissioners  caused  to  be  removed  as  obstructions, 
and  the  Court  upheld  the  finding  the  street  to  be  a  private  street 
On  the  other  hand,  the  Court  will  not  allow  a  hou^e  to  be  removed 
as  an  obstruction.    In  Newall  and  Inmau  v.  Commissioners  of  Dum- 
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fries,  2l8t  June  1830  (4  Wilson  and  Shaw's  Appeal  Cases,  137),  it 
was  held  (reversing  the  judgment  of  the  Court  of  Session)  that  a 
clause  in  the  Police  Act  of  Dumfries,  authorising  the  Commissioners 
to  remove  obstructions,  did  not  warrant  them,  for  the  purpose  of 
widening  the  entrance  to  a  street,  to  remove  a  tenement  which  did 
not  encroach  on  or  obstruct  tlie  line  of  the  other  houses. 

The  mode  and  manner  of  levelling,  and  the  materials  to  be  used 
in  paving,  etc.,  are  to  be  as  shall  seem  most  expedient  to  the  Com- 
missioners. In  the  case  of  Connal  &  Co.  v.  Govan  Police  Com- 
missioners, 14th  November  1888  (5  Scot.  Law  Rev.,  93),  Sheriff 
Balfour  AeW,  that  it  is  not  a  relevant  ground  of  appeal,  omder  the 
396th  section  of  the  1862  Act,  that  the  order  of  the  Commissioners 
.  appealed  against  requires  operations  to  be  executed  which  are  alleged 
to  be  altogether  exceptional  in  the  district. 

On  the  other  hand,  in  a  case  at  the  instance  of  The  Corporation  of 
the  Burgh  of  Galashiels  v,  William  Haldane,  20th  May,  not  reported, 
the  Sheriff  (Pattison)  decided  otherwise.  This  was  a  case  praying 
the  Court  to  interdict  the  defender  from  constructing  the  footway  in 
front  of  or  abutting  on  his  property  of  water  stones  bedded  in  sand, 
and  to  ordain  him  to  comply  with  an  order  of  the  corporation, 
whereby  he  was  requested  to  cause  the  said  footway  to  be  made,  and 
to  be  well  and  sufficiently  formed  and  channelled  with  the  materials, 
etc,  specified  in  said  order,  and  that  in  terms  of  Part  4,  sec 
3,  of  the  General  Police  Act  of  1862,  and  clauses  40  to  47,  both 
inclusive,  of  the  Galashiels  Municipal  Extension  Police  and  Water 
Act,  1876.  On  appeal  against  this  order,  the  Sheriff-Substitute 
(Milne)  varied  the  order  of  the  Commissioners  to  the  extent  of 
allowing  the  appellant  "the  option  of  forming  the  footway  of 
•  concrete,' "  or  to  be  paved  with  stones,  in  terms  of  clause  149  of  the 
Police  Act,  The  appellant  proceeded  to  do  the  work  with  water 
stones  instead  of  concrete  or  Caithness  pavement,  as  the  Com- 
missioners ordered.  The  Commissioners  brought  an  interdict  in  the 
Sheriff-Court,  which  the  said  Sheriff  refused,  and  on  appeal  the 
Sheriff  (Pattison)  "  recalled  his  Substitute's  interlocutor,  and  refused 
the  petition." 

The  judgment  of  Sheriff  Balfour  in  the  Govan  case  is  more  to 
be  relied  on.  Tlie  judgments  in  the  Galashiels  cases  are  barely 
creditable  to  judicial  authority.  For  a  Sheriff  to  allow  a  ratepayer 
an  alternative  method  of  implementing  a  statutory  order  is  a  novelty 
in  judicial  procedure,  as  is  the  recalling  of  a  Sheriff-Substitute's 
interlocutor  by  a  Sheriff  to  pronounce  the  same  interlocutor  himself. 

The  danger  of  such  vacillating  procedure  is  well  illustrated  in 
Hillhead  Police  Commissioners  v.  Martin  and  Bruce 

See  Hillhead  Police  Commissioners  i\  Martin  and  Bruce,  27th 
November  1889  (17  K,  125;  27  S.  L.  R.,  97).  On  12th 
October  1883,  the  Commissioners  gave  notice,  in  terms  of  the  Act, 
that  they  intended  to  have  the  street  causewayed.  Subsequently, 
however,  yielding  to  the  wishes  of  a  number  of  the  proprietors,  they, 
on  12th  November  1883,  resolved  that,  while  they  could  not  accept 
macadamising  as  a  mode  of  completing  the  street  to  their  satisfaction 
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in  terms  of  the  Statute,  they  would,  "as  a  temporary  mode  of 
meeting  the  requirements  of  the  case,  substitute  macadamising  for 
causewaying  for  the  centre  of  the  street,  reserving  full  right  at  any 
time  hereafter  either  to  order  the  street  to  be  causewayed,  or  to 
order  such  further  repairs  or  operations  to  be  executed  on  the  same, 
at  the  expense  of  the  owners  of  property  abutting  thereon,  as  they 
may  deem  proper."  Immediately  after  the  work  of  repairing  the 
street  in  pursuance  of  this  resolution  had  been  completed,  and  notice 
of  the  assessment  had  been  given  to  the  various  proprietors,  two 
l)roprietors,  who  had  not  previously  joined  in  any  of  the  representa- 
tions made  to  the  Commissioners  with  regard  to  the  street,  called  on 
them  to  take  it  over  under  sec.  104,  in  respect  that  it  had  been  put 
in  good  order  and  repair  to  tJieir  satisfaction.  The  Commissioners 
deferred  consideration  of  this  application,  but  two  years  afterwards 
they  yielded  to  a  similar  request  on  the  part  of  a  number  of  the  other 
proprietors.  In  an  action  at  the  instance  of  the  Commissioners 
against  the  two  proprietors  above  mentione«i — Held^  (1)  that  in  coming 
to  the  resolution  of  12th  November  1883  the  Commissioners  had  not 
acted  under  the  authority  of  the  Statute,  and  therefore  that  the 
assessment  had  not  been  validly  imposed  on  the  defenders ;  but  (2) 
that  the  defenders  were  liable  therefor,  in  respect  that,  by  their 
actings  subsequent  to  the  notice  of  assessment,  they  had  barred 
themselves  from  objecting  thereto. 

134.  PriYate  Streets  may  be  declared  Streets  as 
defined  in  this  Act. — If  any  private  street  shall  at  any 
time  be  made,  paved,  or  causewayed  and  flagged,  together 
with  the  footways  thereof,  and  put  in  good  order  and  condi- 
tion to  the  satisfaction  of  the  Commissioners,  then,  and  on 
application  of  any  one  or  more  of  the  owners  of  premises 
fronting  or  abutting  upon  such  street,  or  of  the  superior  or 
owner  of  the  ground  on  which  such  private  street  has  been 
formed,  it  shall  be  lawful  for  the  Commissioners  to  declare, 
and  if  such  street  has  been  paved  and  put  in  order  on  their 
requisition,  as  hereinbefore  provided,  they  shall  declare  the 
same  to  be  vested  in  the  Commissioners,  and  it  shall  be 
thenceforward  maintained  by  the  Commissioners. 

See  sub-head  (28),  sec.  4,  for  definition  of  "  private  street,"  (22) 
"owner,"  (16)  "premises."  It  will  be  noticed  that  if  a  private 
street  has  been  paved  and  put  in  order  on  the  requisition  of  the 
Commissioners  under  sec.  133,  they  must  declare  the  street  to  be 
vested  in  the  Commissioners,  and  thereafter  maintain  the  same. 
This,  of  course,  can  only  be  done  on  the  application  of  any  one  or 
more  of  the  owners  of  premises  fronting  or  abutting  on  the  street,  or 
the  superior  or  owner  of  the  ground  on  which  the  same  has  been 
formed. 

In  Macleish  v,  Christie,  etc.,  21st  Oct  1885  (Scot.  Law  Rev., 
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vol.  L  p.  180),*it  was  held  that  the  provisions  of  this  section  (sec  176 
of  1862  Police  Act)  as  to  streets  taken  over  on  completion  by  the 
Commissioners  do  not  apply  to  the  foot  pavement,  which  must  be 
laid  by  the  owners  of  the  properties  abutting  thereon. 

In  Kinning  Park  Police  Commissioners  t;.  Thomson  &  Company, 
22nd  Feb.  1877  (4  R.,  528),  a  street  constructed  and  maintained  by 
the  feuars  on  either  side,  to  whom  the  solum  belonged,  and  which 
was  from  1870  to  1875  open  to  public  traffic,  but  had  not  been  suffi- 
ciently paved  and  flagged,  was,  in  1875,  after  the  district  in  which 
it  was  situated  had  been  erected  into  a  burgh  under  the  Police  Act, 
1862,  ordered  by  the  Commissioners  of  the  burgh  to  be  properly 
levelled  and  causewayed  at  the  expense  of  the  feuars.  HeJd^  that 
after  this  was  done,  the  street  still  remained  a  private  street  in  the 
sense  of  the  General  Police  and  Improvement  (Scotland)  Act,  1862, 
and  that  the  feuars  were  entitled  to  exclude  general  public  traffic  by 
means  of  posts  and  chains. 

In  Commissioners  of  Kinning  Park  v,  Stewart,  15th  Dec.  1885 
(2  Scot.  Law  Rev.,  166),  it  was  held  that  a  proprietor  in  a  private 
street  is  under  no  obligation  to  maintain  and  repair  the  street  after 
it  has  once  been  levelled,  paved,  etc.,  under  their  statutory  powers, 
to  the  satisfaction  of  the  Commissioners. 

135.  Temporary  Works  on  PriYate  Streets. — 

Where,  in  the  judgment  of  the  Commissioners,  it  is  not 
expedient  that  any  private  street  should  be  paved  or  cause- 
wayed and  flagged  and  channelled  to  the  full  extent,  as  above 
provided  for,  it  shall  be  lawful  for  the  Commissioners  to  cause 
any  such  private  street,  or  any  part  thereof,  to  be  only 
temporarily  put  in  order ;  and  in  carrying  out  this  enactment 
the  Commissioners  may  cause  all  or  any  of  the  following 
works  to  be  executed,  viz. : — 

1.  The  carriageway  to  be  properly  levelled,  and  laid  with 
road  metal  or  such  other  material  as  they  shall  deem  proper ; 

2.  Lines  of  kerb  to  be  laid  in  such  position  to  such  level, 
and  of  such  size,  shape,  and  material,  as  the  Commissioners 
may  determine ; 

3.  Channels  or  gutters  with  gratings  or  gullies  to  be  made 
to  carry  off  the  water ; 

4.  Temporary  footways  or  crossings  to  be  formed  and 
made,  using  gravel,  or  road  metal,  or  other  material,  to  secure 
the  public  convenience : 

And  it  shall  be  lawful  for  the  Commissioners  from  time  to 
time  to  cause  such  temporary  works  to  be  renewed:  And 
provided  always  that  the  Commissioners  may  at  any  time 
after    two   years,   subsequently    to   the   execution    of    such 
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temporary  works,  or  any  renewals  thereof,  cause  the  street,  or 
any  part  thereof,  to  be  permanently  paved  or  causewayed  and 
flagged  and  channelled  in  the  manner  herein  provided  for  in 
regard  to  private  streets,  or  to  cause  the  footways  to  be 
permanently  laid  in  the  manner  herein  provided  for  in  regard 
to  foot  pavements  of  streets,  at  any  time  they  may  deem 
proper,  though  the  causeway  and  channels  or  gutters  be  not 
permanently  completed  till  a  subsequent  time. 

See  sub-head  (28),  sec.  4,  for  definition  of  "  private  street"  This 
will  be  a  very  useful  provision,  as  it  will  enable  the  Commissioners 
in  suburban  localities  to  adopt  temporary  measures,  and  execute 
temporary  works  instead  of  causewaying  private  streets  which  are  not 
fully  formed,  or  do  not  actually  require  to  be  causewayed.  They  can 
now  do  this  and  keep  the  same  in  proper  order,  without  losing  their 
right  to  call  upon  the  street  to  be  paved  and  causewayed  in  terms  of 
sec.  133.  The  necessity  for  such  a  provision  as  the  present  is  well 
illustrated  in  the  Hillhcad  case,  referred  to  in  last  section. 

136.  Carriageway  of  PriYate  Streets  may  in  cer- 
tain oases  be  Maoadamised.  Footpaths  may  for  a 
time  be  laid  with  Gravel,  etc. — ^Where,  in  the  judgment 

of  the  Commissioners,  it  is  not  necessary  to  pave  or  causeway 
the  carriageway  of  any  private  street,  as  herein  provided  for, 
but  only  to  macadamise  the  same,  it  shall  be  lawful  for  the 
Commissioners  to  cause  the  carriageway  of  any  such  street,  or 
any  parts  thereof,  to  be  macadamised  in  such  manner  and 
with  such  material  as  they  shall  deem  proper,  provided  that 
the  owners  of  two-thirds  of  the  frontage  of  the  lands  and 
premises  in  such  street  consent  to  such  macadamising  thereof; 
and  where  such  macadamising  of  the  carriageway  is  so  agreed 
on,  and  completed,  with  all  necessary  fences,  posts,  crossings, 
kerbs,  and  gutters,  to  the  satisfaction  of  the  Commissioners, 
such  streets,  or  parts  thereof,  shall  be  maintained  by  the 
Commissioners ;  and  in  such  case  the  footpaths  of  such  street 
shall  be  dealt  with  as  the  Commissioners  shall  deem  proper ; 
— that  is  to  say,  the  Commissioners  may  cause  the  same  to 
be  paved  in  the  ordinary  way,  as  herein  provided  for  in 
regard  to  foot  pavements ;  or  they  may  allow  the  same  to  be 
temporarily  dealt  with  by  the  owners  using  gravel,  or  road 
metal,  or  other  material,  to  serve  the  public  convenience,  for 
such  time,  and  from  time  to  time,  as  the  Commissioners  shall 
see  fit ;  but  all  such  owners  shall  be  bound  to  lay  and  main- 
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tain  foot  pavements  before  their  respective  properties  in  the 
ordinary  way,  as  herein  provided  for,  whenever  required  to  do 
so  by  the  Commissioners. 

See  sub-head  (28),  sec.  4,  for  definition  of  "  private  street."  If 
the  owners  and  the  Commissioners  elect  to  accept  macadamising 
instead  of  causewaying  the  carriageway,  the  Commissioners  must 
thereafter  maintain  the  street.  The  right  of  the  Commissioners  as 
to  the  footways  is,  however,  reserved. 

137.  Expense  to  be  paid  by  Owners. — The  whole  of 

the  costs,  charges,  and  expenses  incurred  by  the  Commissioners 
in  respect  of  private  streets,  including  the  footways,  fences, 
posts,  crossings,  kerbs,  gutters,  and  gratings  or  gullies  thereof, 
shall  be  paid  and  reimbursed  to  them  by  the  owners  of  the 
lands  or  premises  fronting  or  abutting  on  each  street,  as  the 
same  shall  be  ascertained  and  fixed  by  the  Commissioners  or 
their  surveyor,  and  the  whole  of  such  costs,  charges,  and 
expenses  shall  be  recoverable  as  private  improvement 
expenses. 

See  sub-head  (28),  sec.  4,  for  definition  of  "  private  street,"  (22) 
"owner,"  (16)  "lands  and  premises."  In  Campbell's  case  the  House 
of  Lords  found  that  these  costs  were  a  private  improvement  under 
the  1862  Act,  and  the  Legislature  has  declared  this  in  this  section. 

In  Dundee  Police  Commissioners  v,  Mitchell,  2nd  June  1876 
(3  K,  762),  Police  Commissioners  served  notice  upon  a  house  pro- 
prietor, under  the  64th  section  of  the  Nuisances  Removal  Act, 
requiring  him  to  pave  a  street.  The  proprietor  having  paid  no 
attention  to  the  notice,  the  Commissioners  paved  the  street  them^ 
selves,  and  raised  an  action  in  the  Sherifi)-Court  against  the  pro- 
prietor, under  the  same  section,  for  recovery  of  the  expense.  The 
defender  averred  that  the  street  was  not  of  the  description  which, 
under  the  Statute,  he  was  bound  to  pave,  llie  Commissioners 
maintained  that  the  defender  not  having  appealed  against  the  notice 
to  the  Sheriff,  under  sec.  286  of  the  Police  and  Improvement 
Act,  1850,  he  had  acquiesced,  and  the  matter  was  concluded. 
Hddy  that  sec.  286  related  solely  to  matters  "the  cost  attending 
which  was  directed  to  be  provided  for  by  way  of  private  or  district 
assessment,''  and  had  no  application  to  proceedings.  Under  the  Act 
of  1862,  and  imder  this  Act,  the  cost  of  this  work  falls  to  be 
provided  for  as  private  improvement  assessment,  so  that  this  judg- 
ment does  not  apply. 

In  Go  van  Police  Commissioners  v.  Macleod,  9  th  Nov.  1886 
(4  Scot  Law  Rev.,  11),  the  alleged  owner  of  ground  in  a  police  burgh 
having  been  called  on  to  execute  certain  repairs  on  the  roadway  in 
front  of  his  ground,  refused  to  do  so,  and  the  Burgh  Commissioners 
having  executed  the  necessary  work,  sued  him  for  the  cost.     Held^ 
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(1)  that  he  was  not  liable,  not  being  an  owner  in  the  sense  of  the 
Police  Act  of  1862,  in  respect  his  only  title  was  a  written  offer 
which  had  not  been  accepted  in  writing,  and  the  contract  had  not 
been  validated  rei  interveniu ;  (2)  that  he  could  not  question  the 
amount  of  the  assessment,  his  remedy  having  been  to  appeal  to  the 
Commissioners ;  (3)  that  a  challenge  of  the  validity  of  the  proceed- 
ings in  constituting  the  burgh  could  not  be  made  by  way  of  defence, 
but  only  by  a  substantive  action  of  reduction,  and  was,  in  any  event, 
too  late ;  and  (4)  that,  in  the  circumstances,  neither  party  should  get 
expenses. 

In  Youden  v,  Jackson,  16th  July  1887  (14  R,  1001),  sec  150 
of  the  General  Police  and  Improvement  Act,  1862,  enacts  with 
reference  to  private  streets,  that  it  "  shall  be  lawful  for  the  Police 
Commissioners  to  cause  any  such  street  or  part  of  a  street  ...  to  be 
properly  levelled,  paved,  or  causewayed  and  flagged."  Sec.  151 
authorises  the  Commissioners  to  recover  the  cost  from  the  proprietors 
of  property  fronting  or  abutting  on  the  street,  by  private  improve- 
ment assessment  Sec.  397  enacts  that  the  Commissioners  shall 
"  give  notice  of  their  intention  to  do  or  perform,  or  to  authorise  to 
be  done  or  performed,  such  matter  or  thing,  either  by  public  adver- 
tisement in  some  newspaper  circulating  in  the  burgh  or  in  the 
county  in  which  the  burgh  is  situated,  or  by  posting  handbills 
in  conspicuous  places  in  the  burgh,  or  by  notice  in  writing  to  be 
transmitted  through  the  post-ofiice,  or  delivered  personally  or  at 
their  dwelling-houses,  to  the  individuals  having  interest,  as  the 
Commissioners  shall  think  proper;  and  it  shall  be  lawful  for  any 
person  whose  property  shall  be  taken  or  affected,  and  who  shall  con- 
sider himself  injured  or  aggrieved  in  respect  of  such  other  matters 
and  things  by  this  Act  so  directed  to  be  done  or  performed  and  pro- 
vided for,  to  appeal  to  the  Sheriff  from  any  order  made  or  notice 
given  by  the  Commissioners  in  respect  of  such  matters  or  things," 
etc.     The  Act  provides  no  special  form  for  such  notices. 

The  Commissioners  of  a  burgh  put  up  a  notice  at  the  market 
cross,  and  at  each  end  of  a  road  which  had  long  been  used  as  a 
public  road,  intimating  the  intention  of  the  Commissioners  **to 
iix  the  level "  of  the  road,  "  to  make  the  roadway  thereof,  and  a 
footpath  on  both  sides,  with  kerb  and  gutter ; "  but  the  notice  did 
not  state  that  the  road  was  to  be  dealt  with  as  a  private  street,  and 
did  not  show  that  the  Commissioners  intended  to  hold  the  owners  of 
property  fronting  or  abutting  on  the  road  liable  for  the  cost 

In  an  action  brought  by  the  Commissioners  against  the  owner  of 
property  abutting  on  the  street  for  payment  of  a  proportion  of  the 
cost,  the  defender  pleaded  (1)  that  the  road  was  not  a  private  street, 
and  (2)  that  if  it  were  a  private  street,  the  Commissioners  had  not 
given  sufficient  notice  under  sea  397. 

The  Court,  after  a  proof,  held,  (1)  that  the  road  was  a  private 
street,  and  (2)  that  the  notice  was  sufficient 

In  Magistrates  of  Leith  v.  Gibb,  3rd  Feb.  1882  (9  R,  627),  where 
a  house  was  separated  from  a  private  street  by  the  remains  of  an  old 
wall,  the  site  of  which  did  not  belong  to  the  o^?ne^  of  the  house — 


Digitized  by 


Google 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2,  215 

Held^  that  he  was  not  liable  to  be  assessed  under  sec  151  of 
the  General  Police  and  Improvement  (Scotland)  Act,  1862,  as  an 
owner  of  premises  "abutting"  on  the  street.  In  this  case  it  was 
observed  by  the  Lord  President,  that  unless  premises  have  access  to 
a  street  they  cannot  "abut"  upon  it  within  the  meaning  of  the 
Statute.  With  all  the  respect  which  is  due  to  the  dictum  of  so 
eminent  an  authority  as  the  late  Lord  President  (Inglis),  the  writer 
submits,  with  deference,  that  there  is  no  warrant  in  the  Statute  for 
such  an  opinion.  At  the  comer  of  every  street,  in  any  town,  will  be 
found  tenements  which  abut  on  a  street,  but  which  have  no  access  to 
that  street ;  and  other  cases  might  be  instanced  of  owners  having 
lands  and  premises  abutting  on  a  street  without  an  access  thereto. 
The  word  "  abut "  is  from  the  French  ahouter,  from  hout^  an  end, 
and  means  to  border  upon,  to  be  contiguous  to,  to  meet ;  in  strict^ 
ness,  "to  adjoin  to  at  the  end"  (Imperial  Dictionary).  There  is 
nothing  in  the  word  itself  implying  access,  and  there  is  nothing  in 
the  Act  itself  necessitating  this.  In  Gibb's  case,  on  an  appeal  being 
intimated  to  the  House  of  Lords,  the  assessment  was  paid.  This 
view  is  confirmed  in  Campbell  t?.  Magistrates  of  Edinburgh,  24th 
Nov.  1891  (29  S.  L.  R,,  146;  19  R,  159),  where  the  proprietor  of  a 
garden  and  of  an  upper  flat  of  a  tenement  fronting  A  street  on  the 
west,  and  bounded  by  B  street  on  the  north,  objected  to  a  notice 
under  the  Edinburgh  Municipal  and  Police  Acts,  1879  and  1891, 
calling  on  him  to  pave  and  causeway  B  street,  as  owner  of  "lands 
and  heritages  fronting  or  abutting  on  the  same."  The  only  access 
to  the  flat  was  from  A  street,  but  the  conveyance  also  included  a 
pro  indiviso  right  to  the  solum  on  which  the  tenement  was  built. 
Objection  repelled. 

In  Cran  v.  Anderson,  13th  Dec.  1887  (4  Scot.  Law  Rev.,  197),  it 
was  held  that  the  feuars  in  the  principal  street  are  liable  for  the 
expense  of  causewaying  the  roadway  and  paving  the  crossings  at  and 
opposite  to  streets  abutting  on  the  street  in  which  their  property  is 
situated. 

In  England,  a  railway  and  canal  company  whose  premises  abutted 
on  a  street,  but  with  a  fence  between  them  and  the  street,  were  held 
liable  to  be  charged.  Reg.  v.  Newport  Local  Board  (32  L.  J.,  M.  C, 
97;  3  B.  and  S.,  341 ;  9  Jur.,  N.  S.,  746;  11  W.  R.,  263). 

A  line  of  railway  was  situate  in  a  deep  cutting  at  a  place  where  a 
road  was  carried  over  on  a  bridge  from  one  boundary  of  the  line  to 
another,  supported  on  stone  piers  erected  on  the  slope  of  the  cutting. 
It  was  held  that  the  line  and  the  slopes  of  the  cutting  did  not 
"  bound  or  abut  on  "  the  road  within  the  meaning  of  the  Metropolis 
Management  Act,  1862.  London,  Brighton,  and  South  Coast 
Railway  r.  Vestry  of  St  Giles,  Camberwell  (L  R.,  4  Ex.  D.,  239 ; 
41  L.  T.,  N.  S.,  162 ;  48  L.  J.,  M.  C,  184). 

And,  in  a  subsequent  case,  a  railway  line  ran  in  a  deep  cutting, 
and  a  highway  was  carried  over  it  (nearly  at  right  angles)  by  a 
bridge  built  by  the  railway  company  under  statutory  powers,  and  in 
pursuance  of  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict  c.  20,  sees.  46-51.     The  parapets  of  the  bridge  consisted  of  two 
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walls  resting  upon  arches  which  had  their  foundations  outside  the 
lines  of  the  roadway  in  the  railway  company's  land.  The  walls  were 
not  used  by  the  company  otherwise  than  as  fences  for  the  bridge. 
The  District  Board  of  Works  having  paved  the  highway,  which  was 
admitted  to  be  a  new  street  within  the  meaning  of  the  Metropolis 
Management  Act,  1855,  18  <fe  19  Vict.  c.  120,  sec.  105,  the  House 
of  Lords  decided,  reversing  the  decision  of  the  Court  of  Appeal,  that, 
assuming  the  fence-walls  to  be  the  railway  company's  land,  the  com- 
pany were  not  "  owners  of  land  bounding  or  abutting  on  "  the  high- 
way, and  were  not  liable  as  owners  of  the  fence-wafls  to  contribute 
to  the  expenses  of  paving.  It  was  held  also,  by  Lords  Blackburn 
and  Watson,  that  the  railway  line  and  slopes  being  much  below  the 
level  of  the  highway,  the  company  were  not,  in  respect  of  such  line 
and  slopes,  ** owners  of  land  boundiruj  or  abutting  on"  the  highway, 
and  were  not  liable  as  owners  of  the  line  and  slopes  to  contribute  to 
the  expenses  of  paving.  Great  Eastern  Railway  Company  v.  Hackney 
Board  of  Works  (L.  R.,  8  App.  Cas.,  687 ;  48  J.  P.,  52). 

Under  the  Manchester  General  Improvement  Act,  1851,  14  &  15 
Vict.  c.  119,  sec.  17,  which  enacts  that  the  expenses  incurred  by  the 
Town  Council  in  sewering  and  flagging  a  street  shall  be  borne  by  the 
owners,  "according  to  the  extent  of  their  respective  houses  and 
grounds  lying  alongside  or  adjoining  to  the  said  street,"  it  was  held 
that  the  owner  of  ground  at  the  end  of  a  street  forming  a  eul-de-me 
was  liable  to  pay  an  apportioned  share  of  the  expenses,  although  a  wall 
divided  his  property  entirely  from  the  street  Manchester  Mayor, 
etc.  V,  Chapman  (37  L.  J.,  M.  C,  173;  18  L.  T.,  N.  S.,  640;  16 
W.  R.,  974 ;  32  J.  P.,  582).  Again,  where  a  small  stream  ran 
between  one  side  of  a  street  and  the  adjoining  premises,  which  were 
connected  with  it  by  two  bridges,  the  owners  of  the  premises  were 
held  liable  to  pay  their  share  of  the  expenses  of  paving  the  street. 
Wakefield  Local  Board  r.  Lee  (L.  R.,  1  Ex.  D.,  336 ;  35  L.  T., 
N.  S.,  481 ;  40  J.  P.,  372).  And  where  a  railway  ran  in  a  cutting 
adjoining  a  new  street  which  a  vestry  in  the  metropolis  were  about 
to  pave,  and  the  railway  was  separated  from  the  street  by  a  wall, 
through  which  there  was  no  communication  between  the  street  and 
the  railway,  it  was  held  that  within  the  meaning  of  the  Metro^wlis 
Management  Act,  1862,  25  &  26  Vict.  c.  102,  sec  77,  the  railway 
"  bounded  "  the  street.  London  and  North-Westem  Railway  Company 
V,  St  Pancras  Vestry  (17  L.  T.,  N.  S.,  654). 

By  the  Metropolis  Management  Acts,  18  &  19  Vict.  c.  120,  sec. 
105,  and  25  &  26  Vict  c.  102,  sec  77,  the  costs  of  paving  a  new 
street  under  the  compulsory  powers  of  the  former  Act  are  payable  by 
the  owners  of  the  houses  "forming''  the  street  and  of  the  land 
"  bounding  or  abutting  on  such  street,"  and  are  to  be  apportioned  by 
the  Vestry  or  District  Board  of  Works.  Strips  of  land  belonging  to  a 
railway  company  abutting  upon  a  street,  and  kept  and  used  for  the 
sole  purpose  of  repairing  the  arches  of  the  railway  viaduct,  were 
chargeable  with  the  costs  of  paving  the  street  under  the  Metropolitan 
Acts,  as  was  also  land  used  only  as  a  buttress  for  the  railway  embank- 
ment, and  to  allow  for  slippings  from  it     Higgins  f;.  Harding  (L.  R., 
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8  Q.  B.  7  ;  42  L.  J.,  M.  C,  31 ;  27  L.  T.,  N.  S.,  483  ;  21  W.  R,  191 ; 
37  J.  P.,  677).  So,  under  the  same  Acts,  the  owner  of  private  roads 
running  into  a  new  public  road,  and  not  dedicated  to  the  public,  wa& 
held  liable  to  pay  a  share  of  paying  the  new  road.  Pound  v. 
Plumstead  Board  of  Works  (L  R,  7  Q.  B.,  183 ;  41  L.  J.,  M.  C,  51 ; 
20  W.  R.,  177 ;  25  L.  T.,  N.  8.,  461 ;  36  J.  P.,  468).  But  the  owner 
of  the  soil  of  public  roads  was  held  not  to  be  so  liable.  Plumstead 
Board  of  Works  v.  British  Land  Company  (L.  R,  10  Q.  B.,  203 ;  44 
L.  J.,  Q.  B.,  38;  32  L.  T.,  N.  S.,  94;  23  W.  R,  634;  39  J.  P., 
376). 

By  a  Local  Paving,  etc..  Act,  a  rate  was  to  be  made  on  every 
tenement  "  within  the  said  street"  To  the  north  of  High  Street, 
Whitechapel,  and  communicating  with  it  by  a  covered  gateway, 
there  was  a  yard  which,  with  the  exception  of  the  width  of  the 
gateway,  and  together  with  all  the  houses,  etc.,  round  it,  was  situated 
at  the  back  of  houses  which  front  High  Street  No  part  of  the  yard 
was  ever  paved  or  repaired  by  the  Local  Commissioners,  nor  had  they 
within  the  yard  at  any  time  exercised  any  of  the  powers  conferred 
on  them  by  the  Act  It  was  held  that  the  occupiers  of  the  yard  and 
houses  therein  were  liable  to  be  rated  in  respect  of  the  paving  and 
repairing  of  High  Street,  the  premises  being  for  that  purpose 
"within  the  street, ''  inasmuch  as  they  had  a  frontage  on  the  street, 
and  their  sole  communication  was  with  it.  Baddeley  v.  Gingell 
(1  Ex.  Rep.,  319;  11  J.  P.,  838).  So  also  a  house  in  a  yard,  to 
which  the  only  access  was  by  a  private  passage  leading  into  the 
street,  was  held  to  be  one  of  the  houses  "  forming  the  street/'  within 
the  meaning  of  the  Metropolitan  Acts.  Per  Cockburn,  C.-J., 
"  access  to  the  premises  is  the  foundation  for  the  liability."  London 
School  Board  r.  Vestry  of  St  Mary,  Islington  (L.  R,  1  Q.  B.  D., 
65 ;  45  L.  J.,  M.  C,  1 ;  33  L.  T.,  N.  S.,  604 ;  24  W.  R,  137  ; 
40  J.  P.,  310).  See  also  Dodd  v.  St  Pancras  Vestry  (34  J.  P.; 
517). 

A.  was  the  owner  of  three  houses  fronting  a  street  called  York 
Place,  and  adjoining  or  abutting  at  the  rear  upon  a  footpath  at  the 
end  of  a  street  called  St  Julian  Street,  which  formed  a  cuX-de-mc, 
The  ground  at. the  back  of  these  houses  was  five  feet  above  the  level 
of  St  Julian  Street,  and  the  wall,  which  was  the  property  of  A.,  was 
about  twelve  feet  high  on  the  outside.  There  was  no  access  from 
the  premises  of  A.  to  St  Julian  Street  Nevertheless,  it  was  held 
that  A.'s  premises  **  adjoined  or  abutted  on  "  that  street  within  the 
meaning  of  the  Act,  and  consequently  that  he  was  chargeable  with 
his  proportion  of  the  expenses  of  paving,  etc.,  that  street,  under  sec. 
150.  Newport  Urban  Sanitary  Authority  v.  Graham  (L.  R,  9 
Q.  B.  D.,  183 ;  47  L.  T.,  N.  S.,  98 ;  31  W.  R,  121 ;  47  J.  P.,  133). 

A  different  result  was  arrived  at  where  the  premises  of  the  person 
charged  were  separated  from  the  street  by  a  wall  five  feet  high, 
belonging,  together  with  the  land  on  which  it  stood,  to  another 
person.  There  was  no  direct  access  from  the  premises  to  the  street, 
but  in  order  to  reach  it  persons  had  to  pass  for  a  short  distance  down 
a  public  footpath  or  other  intervening  land,  and  it  was  held  that  the 
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premises  were  not  "  fronting,  adjoining,  or  abutting  on "  the  street 
within  the  meaning  of  sec.  150,  and  therefore  the  owner  was  not 
liable  to  contribute  to  the  expenses  of  sewering  and  paving  the 
street  under  that  section.  Lightbound  v,  Bebington  Local  Board 
(L.  R,  16  Q.  B.  D.,  577 ;  55  L.  J.,  M.  C,  94 ;  34  W.  R,  219 ;  53 
L.  T.,  N.  S.,  812). 

In  another  case,  a  person  was  owner  of  a  strip  of  land  four  inches 
wide,  and  265  feet  in  length,  upon  which  a  fence  was  erected 
between  a  new  street  and  the  adjoining  lands.  He  kept  up  the 
fence  under  a  covenant,  the  ownership  and  occupation  of  the  strip 
being  retained  by  him,  but  there  was  no  other  land  belonging  to  him 
upon  the  same  side  of  the  road.  It  was  held  that  he  was  in  the 
beneficial  occupation  of  the  strip,  and  was  the  owner  within  defini- 
tion of  "  owner "  in  the  Metropolis  Management  Acts,  and  that  he 
was  therefore  liable  to  bear  a  proportion  of  the  expenses  of  paving 
the  road  as  the  owner  of  land  abutting  on  a  new  street  Williams  r. 
Wandsworth  Board  of  Works  (L.  R.,  13  Q.  B.  D.,  211  ;  63  L.  J., 
M.  a,  187 ;  32  W.  R.,  908 ;  48  J.  P.,  439).— Glen,  p.  260. 

In  Coatbridge  Town  Council  t?.  Evangelical  Union  Church,  April 
18th,  1892  (8  Scot.  Law  Rev.,  203),  it  was  held  that  the  cost  incurred 
by  the  pursuers  in  laying  a  pavement  in  front  of  the  defenders'  church 
was  not  an  assessment  under  the  General  Police  Act,  1862,  such  as 
entitled  the  defenders  to  exemption  from  payment  claimed  by  them 
as  a  church,  under  the  Act  37  &  38  Vict.  c.  20. 

This  was  an  action  at  the  instance  of  the  Provost,  Magistrates, 
and  Town  Council  of  the  Burgh  of  Coatbridge,  incorporated  under 
the  Coatbridge  Burgh  Act,  1885,  against  Alexander  Russell,  6  Weir 
Street,  Coatbridge,  William  Re  vie,  104  Main  Street,  Coatbridge,  and 
Davis  Smith,  Coats  Cottage,  Dundyvan,  Coatbridge,  trustees  and 
managers  of,  or  as  otherwise  representing  the  Evangelical  Union 
Church  in  Coatbridge.  The  pursuers  sued  for  £33,  88.  3d.,  being 
the  amount  incurred  by  them  in  laying  down  and  forming  pavement 
opposite  defenders'  church  in  the  burgh  of  Coatbridge,  they  having 
failed  to  do  so  when  called  on  by  the  pursuers  in  terms  of  the  General 
Police  Act,  1862.  The  defenders  pleaded  that  they  were  not  liable 
for  the  expense  of  paving,  as  it  was  of  the  nature  of  an  assessment, 
and  that  all  churches  and  chapels  are  exempt  from  local  rates,  in 
terms  of  37  &  38  Vict  c.  20.  The  Sheriff-Substitute  (Mair)  finds 
that  the  expense  so  incurred  is  not  of  the  nature  of  a  local  rate  or 
assessment,  and  therefore  the  provisions  of  the  Act  37  &  38  Vict  c. 
20,  intituled  "An  Act  to  provide  for  the  exemption  of  Churches  and 
Chapels  in  Scotland  from  Local  Assessment**,"  do  not  apply  to  the 
defenders ;  finds  that  the  defenders  are  bound,  in  terms  of  sec.  399 
of  the  General  Police  and  Improvement  (Scotland)  Act,  to  reimburse 
the  pursuers  for  the  amount  expended  by  them  as  aforesaid ;  there- 
fore decerns  against  the  defenders  for  the  sum  of  ^33,  8s.  3d.,  with 
interest,  as  prayed  for ;  finds  the  pursuers  entitled  to  expenses,  etc., 
and  decerns.  On  appeal,  the  Sheriff  (Berry)  adhered,  and  in  his  note 
said :  "  But  it  is  contended  by  them  that  they  are  exempt  from  the 
liability  which  the  Statute  imposes,  and  they  rest  this  claim  of 
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exemption  on  the  Statute  37  &  38  Vict  c.  20,  passed  in  1874,  which 
enacts  '  that  no  assessment  or  rate  under  any  General  or  Local  Act 
of  Parliament  for  any  county,  burgh,  parochial,  or  other  local  purpose 
whatever,  shall  be  assessed  or  levied  upon  or  in  respect  of  church, 
chapel,  meeting-house,  or  premises  in  Scotland,  exclusively  appropri- 
ated to  public  religious  worship/ 

"  The  question  here  is  simply  one  of  interpretation,  and,  regarding 
it  in  that  light,  I  am  of  opinion  that  the  language  of  the  Act  of  1874 
is  not  sufficiently  wide  to  confer  the  exemption  which  the  defenders 
seek  to  set  up." 

188.  In  certain  cases,  Proportion  of  Expenses  to 
be  fixed   by  Commissioners.  —  Where  one  or  more 

private  streets,  or  parts  thereof,  serve  for  or  lead  to  various 
premises  adjoining  the  same,  or  where,  from  the  peculiar 
nature  of  the  locality,  in  the  judgment  of  the  Commissioners, 
the  proportions  of  each  owner  cannot  be  regulated  according 
to  the  frontage  as  above  provided  for, .  the  Commissioners 
shall  fix  and  determine  the  premises  the  owners  of  which 
shall  be  liable  for  such  costs,  charges,  and  expenses,  and  the 
proportions  leviable  from  each  owner,  as  they  shall  consider, 
under  all  the  circumstances  of  the  case,  to  be  just,  and  their 
determination  shall  be  final. 

See  sub-head  (28),  sec.  4,  for  definition  of  "private  street,"  (16) 
"  premises,"  (22)  "  owner."  This  is  a  section  somewhat  difficult  of 
explanation  and  application.  In  a  case,  Leith  Police  Commissioners 
V.  Armitt,  7th  April  1874,  Irons'  Manual,  Ap.,  p.  202,  the  Sheriffs  held 
that  this  section  did  not  apply  to  the  case  where  an  owner's  house 
entered  from  another  street  behind  and  parallel  to  the  street  paved, 
in  consequence  of  the  front  plots  of  ground  intervening  between  the 
houses  and  the  street  paved.  The  Sheriff-Substitute  (Hamilton) 
said  :  "  Clearly  the  provision  referred  to  applies  to  a  very  different 
case  from  the  present;  to  the  case,  for  instance,  of  an  off-lying 
point  or  circle  of  houses  to  which  the  adjoining  street  forms  the  only 
access."  It*  practically  amounted  to  this,  that  where  the  Commis- 
sioners can  assess  by  frontage  they  must  do  so. 

In  the  case  of  Govan  Commissioners  v,  Caledonian  Railway  Co., 
25th  February  1890  (6  Scot  Law  Rev.,  365),  it  appeared  that  the 
Caledonian  Railway  Company  were  proprietors  of  a  depOt,  partly  in 
the  Burgh  of  Govan  and  partly  in  the  Burgh  of  Kinning  Park,  but  only 
to  a  very  small  extent  in  Govan.  Vermont  Street  runs  east  and 
west  right  through  Cornwall  Street  and  I^mbhill  Street,  both  of 
which  latter  streets  nm  north  and  south.  All  these  streets  are  in 
the  Burgh  of  Govan.  The  goods  entrance  to  the  dep6t  of  the 
railway  company  was  from  Vermont  Street,  and  the  pursuers  con- 
tended that  the  whole  of  the  goods  traffic  to  their  dep6t  coming  from 
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anywhere  must  either  pass  along  Lambhill  Street  or  Vermont  Street. 
The  title  of  the  Caledonian  Company  showed  that  this  ground  was 
bounded  by  the  centre  line  of  Vermont  Street.  The  pursuers  called 
upon  the  defenders  to  pave  the  street,  but  the  defenders  neither, 
executed  the  work  nor  appealed  against  the  order  of  the  Commis- 
sioners, who  thereupon  executed  the  work  and  sued  for  payment  of 
the  cost.  The  paving  and  causewaying  work  executed  by  the  Com- 
missioners ran  from  the  junction  of  Cornwall  Street  to  the  junction 
of  Lambhill  Street.  On  both  sides  of  the  street  the  property  of 
Connal  &  Co.  Limited,  alone  fronted  and  abutted,  but  the  gateway 
to  the  station  was  directly  opposite  the  end  of  Vermont  Street, 
though  actually  fronting  and  abutting  on  Lambhill  Street.  In 
these  circumstances  the  Commissioners  were  of  opinion  that,  from 
the  peculiar  nature  of  the  locality,  the  proportions  of  the  expenses 
incurred  in  the  paving  and  causewaying  operations  could  not  be 
regulated  according  to  frontage,  as  provided  for  in  the  151st  clause, 
and  therefore  fixed  and  determined  the  proportions  in  terms  of 
clause  152,  finding  the  railway  company  liable  in  the  amount 
thereof.  The  Sheriff  held  that  the  defenders  were,  in  the  sense 
of  the  General  Police  Act  of  1862,  frontagers  of  the  street,  and  that, 
not  having  timeously  objected  to  the  assessment,  it  was  now  too  late 
for  them  to  do  so. 

In  Magistrates  of  Leith  v,  Paxton,  20th  July  1885  (1  Scot.  Law 
Rev.,  348),  the  defender  contended  that  the  assessment  in  respect 
of  a  corner  tenepient  should  not  be  laid  on  according  to  sec.  151,  but 
according  to  sec.  152.  The  Sheriff-Substitute  (Hamilton)  held  that 
the  assessment  complained  of  had  been  rightly  imposed  in  terms  of 
sec.  151  of  the  General  Police  and  Improvement  Act,  1862,  and  that 
sec.  152  of  said  Act  had  no  application  to  the  circumstances  of  the 
case,  and  repelled  the  defences. 

In  a  note  the  Sheriff-Substitute  says:  "There  are  two  answers 
to  the  contention  upon  which  the  defence  is  founded — (1)  That  as 
the  streets  shown  on  the  plan  No.  16  of  process  are  all  private 
streets  within  the  meaning  of  the  Acts  libelled,  and  were  so  treated 
without  objection  until  after  the  operations  mentioned  on  record 
had  been  completed,  the  pursuers  had  no  alternative  but  to  charge 
the  expense  of  these  operations,  in  terms  of  the  151st  section  of  the 
General  Police  Act,  upon  the  owners  of  property  fronting  or  abutting 
on  the  several  streets,  in  proportion  to  the  extent  of  such  frontage. 
That  is  the  only  mode  of  assessment  recognised  by  the  Act  in  the 
case  of  private  improvement  expenses,  and  it  must  be  strictly  carried 
out,  even  though  in  particular  instances  it  may  operate  with  apparent 
harshness.  Thus,  in  the  present  case,  the  proportion  payable  by  the 
owners  of  houses  on  the  line  A  to  B,  in  the  plan,  is  much  greater 
than  that  payable  by  the  other  owners,  to  whom  the  assessment 
applies.  This,  however,  is  a  result  for  which  the  pursuers  are  in  no 
way  responsible.  (2)  It  is  a  mistake  to  suppose  that  sec.  152  of  said 
Act  applies  to  this  case.  Although  the  street  running  eastwards  off 
Lochend  Road  forms  the  only  access  to  the  other  streets  shown  on 
said  plan,  and  may,  therefore,  be  said  to  '  serve  for  or  lead  to  *  them^ 
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the  expression  *  premises'  used  in  said  section  cannot  be  held  to 
include  'streets.' 

"  Upon  these  grounds  the  Sheriff-Substitute  is  of  opinion  that  the 
objections  stated  to  the  present  assessment  are  not  well  founded. 
Practically,  however,  the  question  is  of  no  importance  to  the 
defender,  for  under  the  feu  contract  relating  to  the  area  embraced 
in  said  plan  he  can  obtain  the  very  relief  which  he  here  claims." 

In  Duncan  v.  Cousin,  20th  June  1872  (10  M.,  824),  by  the  Edin- 
burgh Koads  and  Streets  Act,  the  expense  of  making  up,  construct- 
ing, and  causewaying  private  streets  is  laid  upon  "the  owners  of 
lands  and  heritages,  according  and  in  proportion  to  the  lineal 
frontage  of  the  same,"  the  proportion  so  leviable  from  the  owners  of 
buildings  being  "assessed  on  them  as  among  themselves,  according 
and  in  proportion  to  the  annual  rent  or  value  of  puch  buildings." 
Heldy  that  the  owners  of  lands  and  heritages  on  one  side  of  a  street, 
which  consisted  of  a  single  row  of  villas,  the  other  side  not  being 
available  for  building  purposes,  were  liable  for  the  whole  expense  of 
making  up,  constructing,  and  causewaying  such  street 

139.  Owners  to  be  liable  only  for  Proportions 

of  Expenses. — Each  owner  shall  be  liable  only  for  his 
own  proportion  of  the  said  costs,  charges,  and  expenses,  and 
any  owner  who  shall  have  well  and  substantially,  and  to  the 
satisfaction  of  the  Coramissioners,  levelled,  made,  paved  or 
causewayed  or  macadamised,  and  flagged  and  channelled, 
any  part  of  such  private  street,  or  of  the  footways  thereof,  or 
done  any  of  such  works,  shall  be  entitled  to  such  relief  as 
shall  appear  to  the  Commissioners  to  be  just 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (28) 
"  private  street" 

There  is  a  new  provision  here,  giving  an  owner  who  may  have  done 
work  a  claim  for  relief  in  respect  thereof. 

140.  Right  of  Relief,  etc.,  not  to  be  affected 

Nothing  in  this  Act  contained  shall  affect  any  right  of  relief 
in  regard  to  the  making,  paving  or  causewaying,  maintaining, 
or  cleansing  of  streets  which  the  owner  or  any  other  person 
may  have  by  feu  contract  or  otherwise,  or  the  right  to  claim 
repayment  of  any  expense  incurred  by  the  Commissioners  in 
making  any  street  in  terms  of  any  Local  Act  of  Parliament ; 
nor  shall  any  liability  attaching  in  law  to  any  persons  liable 
to  make,  pave  or  causeway,  maintain  or  cleanse  streets,  or  the 
footways  thereof,  be  affected,  altered,  or  abridged  thereby. 

In  Govan  Police  Commissioners  t\  Pro  van,  26th  October  1888 


Digitized  by  V3OOQ IC 


222  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

(6  Scot.  Law  Rev.,  21),  where  the  footway  of  a  turnpike  road  passing 
through  a  burgh  was,  prior  to  the  passing  of  the  Roads  and  Bridges 
Act,  kept  up  by  the  Roads  Trustees — Held^  that  the  Burgh  CJom- 
missioners,  as  thereafter  responsible  for  its  upkeep,  were  entitled  to 
compel  the  adjacent  frontagers  to  execute  any  needed  repairs,  and 
to  enforce  that  demand  by  levying  a  private  improvement  assessment 
The  Sheriff-Substitute  (Lees),  in  giving  his  decision,  said:  "I 
have  gone  carefully  through  the  points  which  were  debated  before 
roe  at  the  hearing.  The  considerations  that  weigh  with  me  are 
these.  This  claim  is  made  under  sec.  103  of  the  General 
Police  and  Improvement  (Scotland)  Act,  1862.  The  pursuers  are 
the  Commissioners  of  the  Burgh  of  Govan,  and  the  defender  is  the 
owner  of  property  abutting  on  the  Paisley  Road  which  passes  through 
Govan,  and  his  property  is,  I  presume,  within  two  miles  of  the  cross 
of  the  burgh  and  of  the  Burgh  of  Glasgow.  The  Commissioners, 
going  upon  sec.  103,  called  upon  the  defender  to  execute 
the  repairs  stated  in  the  account  founded  on,  and  on  his  failure  to 
do  so  they  executed  the  work  themselves,  and  imposed  a  private 
improvement  assessment,  in  accordance  with  the  Act;  and  the 
question  is,  Was  this  a  repair  which  the  defender  was  bound  to 
make?  As  I  understand  Mr.  M*Lennan*s  argument,  he  says  that 
the  Road  Trustees,  previous  to  the  passing  of  the  Roads  and  Bridges 
Act,  should  have  done  it,  and  that  the  Local  Authority  as  coming 
in  their  place  are  now  bound  to  do  so.  The  defence  is,  therefore, 
that  under  sec.  82  of  the  General  Turnpike  Act  of  1831, 
the  obligation  laid  on  the  Road  Trustees  of  maintaining  the  roads 
and  footways  was  operative  in  this  place,  as  being  within  two  miles 
of  a  burgh.  Govan  was  made  a  burgh  in  1864,  and  the  section 
founded  on  by  Mr.  McLennan  would  then  be  in  force.  This  is  a 
turnpike  road,  and  of  course  the  footways  would  be  kept  up  by  the 
Trustees  out  of  the  tolls  which  they  levied.  Now,  the  effect  of  the 
Police  Act  of  1862  is  to  relieve  the  Road  Trustees,  except  in  so  far 
as  the  181st  section  may  modify  the  matter.  Then  comes  the  Roads 
and  Bridges  Act  of  1878,  and  it  is  quite  plain  that  that  Act  contem- 
plated that  the  footways  might  be  maintained  by  the  Local  Authority, 
who  were  maintaining  the  surface  of  the  roads  :  sec.  45  provides  for 
that.  Then  comes  sec.  47,  which  declares  that  the  Local  Authority, 
shall  have  the  management  of  the  roads  within  the  buigh,  and  be 
subject  to  the  same  liabilities  as  Landward  Trustees.  The  pursuers 
are  the  Local  Authority  of  the  burgh,  and  this,  it  is  said,  makes  them 
liable  for  the  upkeep  of  the  pavement  in  the  same  way  as  the 
Trustees  were  bound  to  maintain  them.  This,  it  is  said,  follows  as 
an  inference,  from  the  provision  in  sec.  32  that  Landward  Trustees 
are  to  have  the  same  liabilities  as  Turnpike  Road  Trustees  formerly 
had.  The  question  thus  narrows  itself  to  this — Has  the  181st  section 
of  the  General  Police  Act  the  effect  of  making  different  provisions,  so 
far  as  regards  footways  on  turnpike  roads  from  those  which  affect 
the  streets  of  the  burgh  ?  I  think  it  must  be  at  once  conceded  in 
favour  of  Mr.  M'Lennan's  argument,  that  that  section  is  not  very 
happily  expressed.      The  Commissioners  take  the  view  that  this 
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clause  is  to  be  interpreted  as  meanin^:^  that  the  liability  of  the  Eoad 
Trustees  refers  only  to  the  streets  and  not  to  the  footways ;  and  I  am 
clear,  on  the  construction  of  the  Statute,  that  the  view  taken  by  the 
Commissioners  is  right.  As  I  have  said,  the  clause  is  not  very 
happily  expressed,  but  I  think  it  means  that  the  foot  pavements  are 
to  be  dealt  with  in  terms  of  the  General  Police  and  Improvement 
Act  That  is  certainly  consonant  with  the  spirit  of  the  Statute; 
and  just  as  the  intention  of  the  Act  is  to  leave  to  the  Local  Authority 
the  option  of  themselves  maintaining  the  footways,  it  has  left  it  open 
to  them  to  resolve  whether  they  will  undertake  to  do  so  or  not.  If 
they  undertake  to  maintain  them,  then  the  whole  locality  is  assessed 
for  keeping  them  up,  just  as  the  expenses  of  the  roads  were  formerly 
applied ;  but  the  alternative  reading  of  the  section  would  lead  to  the 
result  that  certain  ratepayers  would  be  assessed  generally  to  keep  up 
the  footways  of  their  neighbours  whose  premises  were  in  front  of  a 
turnpike  road,  and  in  addition  would  have  to  maintain  the  footways 
opposite  their  own  properties  in  other  streets  of  the  burgh  at  their 
own  expense.  This  would  be,  I  think,  a  very  inequitable  state  of 
matters.  I  am  of  opinion  that  the  view  taken  by  the  Commissioners 
is  the  sound  one."  "With  reference  to  this  question,  the  Lord  Advo- 
cate (Mr.  Balfour)  and  Mr.  Dewar,  advocate,  said:  "We  are  of 
opinion  that  the  law  is  correctly  laid  down  in  Police  Commissioners 
of  Govan  v.  Provan." 

See  sec.  4,  sub-head  (31),  for  definition  of  " street," (22)  "owner.'* 

Foot  Pavements. 

141.  Foot  PaYements. — The  owners  of  all  lands  or 
premises  fronting  or  abutting  on  any  street,  shall  at  their  own 
expense,  when  required  by  the  Commissioners,  cause  footways 
before  their  properties  respectively  on  the  sides  of  such  street  to 
be  made,  and  to  be  well  and  sufficiently  paved,  or  constructed 
with  such  material,  and  in  such  manner  and  form,  and  of  such 
breadth,  as  the  Commissioners  shall  direct,  and  the  Commis- 
sioners shall  thereafter  from  time  to  time  repair  and  uphold 
such  footways :  Provided  always,  that  where  the  lands  or 
premises  of  any  owner  front  or  abut  on  any  street  for  a 
continuous  length  exceeding  100  yards,  and  such  lands  or 
premises  are  unfeued  or  unbuilt  on,  or  not  laid  out  or  used  as 
a  garden  or  pleasure-ground,  or  pertinent  of  a  house,  it  shall 
not  be  lawful  for  the  Commissioners  to  require  such  owner  to 
construct  such  footway,  but  the  Commissioners  may  themselves 
cause  such  footway  to  be  constructed  in  so  far  as  they  think 
proper,  and  shall  be  entitled  forthwith  to  recover  from  such 
owner  one-third  of  the  expense  thereof,  and  the  remaining  two- 
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thirds  thereof  whenever  the  lands  fronting  or  abutting  on  the 
footway  so  constructed  by  them  are  actually  feiied  or  built 
upon,  or  laid  out  or  used  as  a  garden  or  pleasure-ground,  or 
pertinent  of  a  house ;  and  all  expenses  to  be  incurred  by  the 
Commissioners,  in  so  far  as  recoverable  from  the  owners,  shall 
be  recoverable  as  a  private  improvement  expense :  Provided 
that  nothing  contained  in  this  section  shall  apply  to  the 
footways  of  private  streets. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (16)  "lands 
and  premises,"  (31)  "street,"  (13)  "house,"  (28)  "private  street" 
See  sec.  365  for  "  private  improvement  expenses."  See  sees.  336, 
337,  as  to  "notice." 

It  will  be  observed  that  it  is  the  owners  of  lands  or  premises  fronting 
or  abutting  on  any  street  who  are  to  cause  their  footways  to  be  made. 
With  regard  to  the  construction  of  "fronting  or  abutting,"  see 
Campbell  v.  Magistrates  of  Edinburgh,  24th  Nov.  1891  (19  R.,  159), 
and  cases  and  remarks  under  sec.  137.  The  work  is  to  be  done 
when  required  by  the  Commissioners.  The  notice  ought  therefore 
to  be  given  under  and  in  terms  of  sees.  336  to  338  inclusive,  and 
the  notice  must  specify  in  what  manner  the  work  is  to  bo  carried  out. 
See  Campbell  v.  Magistrates  of  Edinbui^h,  mpra.  The  notice  ought 
to  give  some  short  specification  of  the  material,  the  manner  and  form 
and  the  breadth  the  Commissioners  require.  There  is  a  new  provision 
in  this  section.  In  the  1862  Act  the  owners  were  required  to  uphold 
and  repair  the  footways,  but  by  this  section  after  the  footways  are 
properly  constructed  the  Commissioners  must  "thereafter  from  time 
to  time  repair  and  uphold  such  footways." 

In  Brown  v.  Lang,  12th  June  1888  (4  Scot  Law  Rev.,  473),  it 
was  held  that  a  parish  minister  is  "  owner "  of  the  manse  in  the 
sense  of  the  212th  section  of  the  Police  Act  of  1850,  and  as  such 
is  liable  for  the  expense  of  laying  down  a  footway  opposite  the  manse. 

In  Magistrates  of  Portobello  v.  Bryce,  30th  November  1885 
(2  Scot  Law  Rev.,  297),  it  was  held  that  a  promenade  20  feet  broad, 
extending  along  the  shore  below  high -water  mark,  and  retained 
by  a  sea  wall,  was  not  a  footway  on  the  side  of  a  street  within  the 
meaning  of  the  Act,  and  that  the  proprietors  of  abutting  premises 
could  not  be  compelled  to  construct  such  promenade  and  wall  ex 
adverso  of  their  tenements. 

In  Cathcart  Railway  Co.  t\  Commissioners  of  Crossbill,  20tli  May 
1889  (5  Scot  Law  Rev.,  370),  a  railway  company,  whose  line  ran 
in  a  cutting  below,  but  parallel  to  a  footpath  on  a  distumpiketl 
road,  from  which  the  line  was  separated  by  a  boundary  wall  be- 
longing to  the  railway  company,  were  held  to  be  owners  of  lands  or 
premises  fronting  or  abutting  on  the  street  in  terms  of  sec.  149  of 
the  General  Police  and  Improvement  Act  of  1862,  and  therefore 
liable  for  the  paving  and  maintenance  of  the  footpath. 

In  Police  Commissioners  of  Lanark  v,   Baxter,  January   1888 
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(4  Scot  Law  Rev.,  93),  sec.  212  of  the  Police  and  Improyement 
Scotland  Act,  1850,  which  is  incorporated  with  the  Lanark  Police 
Act^  1854,  enacts:  "The  owners  of  all  houses,  .  .  .  which  are 
adjoining  to  or  fronting  any  street,  shall  at  their  own  expense,  when 
required  by  the  Commissioners,  cause  footways  before  their  property 
respectively  on  the  sides  of  the  said  streets  to  be  made,  and  to  be 
well  and  sufficiently  paved  with  flat,  hewn,  or  other  stones,  or  to  be 
constructed  in  such  other  manner  or  form,  and  of  such  breadth,  as  the 
Commissioners  shall  direct,^'  etc  HeLd^  that  the  obligation  on  owners 
to  make  footpaths  applied  to  all  footpaths,  whether  made  prior  to  the 
Beads  and  Bridges  Act,  1878,  or  upon  requisition  iinder  the  Police 
Act  of  1850. 

In  Lowson  v.  Commissioners  of  Police  of  Forfar,  16th  March  1877 
(4  R,  J.  C,  35),  the  Forfarshire  Roads  Act,  1874,  sec.  22,  and  tlie 
General  Police  Act,  1850,  sec.  212,  laid  upon  the  owners  of  property 
within  the  Burgh  of  Forfar  the  obligation  of  making  paved  footways 
along  the  frontage  of  their  properties,  and  empowered  the  Police 
Commissioners,  after  the  lapse  of  fourteen  days  from  notice  given  to 
any  such  owner  requiring  him  to  do  so,  to  proceed  against  him  by 
sununary  complaint,  on  which  imprisonment  for  a  limited  time  might 
follow.  Notice  was  served  upon  an  owner  requiring  him  to  pave  the 
footpath  in  front  of  his  property,  and  he  at  once,  without  waiting  for 
a  complaint  to  be  laid  against  him  and  disposed  of  by  the  inferior 
Court,  brought  a  suspension  of  the  notice  in  the  High  Court  of 
Justiciary,  and  craved  interdict  against  the  Commissioners  carrying 
out  any  proceedings  under  their  notice.  The  Court  held  that  the 
suspension  was  premature,  and  refused  to  entertain  it. 

In  Reid,  Clerk  to  Commissioners  of  Police  of  the  Burgh  of 
Johnstone,  v.  Donald  and  Husband,  3rd  Feb.  1882  (9  R.,  613),  it  was 
held  that  sec.  212ofl3&14  Vict.  c.  33  (Police  and  Improvement  Act, 
1850),  which  enacts  that  owners  of  houses  adjoining  any  street  "  shall 
at  their  own  expense,  when  required  by  the  Commissioners,  cause 
footways  to  be  made,  and  to  be  well  and  sufficiently  paved  with  flat, 
hewn,  or  other  stones,"  does  not  entitle  the  Commissioners  to  insist 
on  the  formation,  by  the  proprietor,  of  gutters  along  such  footpaths. 

In  Highland  Railway  Co.  r.  Police  Commissioners  of  Perth, 
26th  Feb.  1890  (6  Scot  Law  Rev.,  155),  it  was  held  that  a  proprietor 
who  owned  ground  considerably  over  100  yards  in  continuous 
length  along  a  street  was  not  entitled  to  the  exemption,  con- 
tained in  clause  149  of  the  General  Police  Act,  from  payment  of 
two-thirds  of  the  cost  of  laying  foot  pavement  along  his  ground, 
although  it  was  unoccupied  and  unbuilt  upon.  This  was  an  appeal 
to  the  Sheriff  against  an  order  by  the  Commissioners  requiring  the 
railwa[y  company  to  lay  foot  pavement  before  their  property  fronting 
or  abutting  on  Glasgow  Road  in  the  Burgh  of  Perth.  On  remit  to 
an  architect  to  report  on  the  dimensions  and  mode  of  occupation  of 
the  appellant's  property,  it  appeared  that  the  main  or  east  part  of 
their  property  had  a  frontage  to  the  roadway  of  267  feet,  and  was 
occupied  by  tiieir  engine  sheds,  water  tanks,  coal  sidings,  etc.  There 
was  alao  a  service  road  leading. to  the  works,  with  dep6t  for  ashes  and 
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small  piece  of  garden  ground  adjoining.  Immediately  to  the  west  6f 
the  above,  and  fronting  Glasgow  Road,  there  was  a  long  narrow  strip 
of  ground,  stated  to  belong  to  the  railway  company,  but  which  seemed 
to  be  subject  to  certain  accesses  off  it  There  was  no  fence  between 
it  and  the  public  road,  and  nothing  to  show  the  boundary  line  of  the 
road.  This  narrow  strip  had  a  frontage  to  Glasgow  Road  of  368  feet 
6  inches,  and  was  bounded  on  the  north  by  the  premises  of  Messrs. 
MacDonald,  Fraser,  &  Go.  It  was  further  reported  that  the  main 
accesses  to  the  property  were  through  the  end  portions  of  the  narrow 
strip  of  unenclosed  ground,  and  that  their  property  was  occupied  by 
mart  buildings  and  refreshment  rooms  constructed  of  wood,  a  brick 
dwelling-house,  and  various  sheep  and  cattle  pens. 

In  the  Commissioners  of  Falkirk"  r.  Thallon's  Trustees,  13th  July 
1891,  unreported,  the  defenders  were  proprietors  of  two  subjecte 
fronting  a  private  street  in  the  burgh.  One  of  said  subjects  fronted  or 
abutted  on  said  street  for  a  length  less  than  100  yards,  and  was 
partly  built  upon.  The  other  subject  fronted  or  abutted  on  said  street 
for  a  continuous  length  exceeding  100  yards,  and  was  unfeued  or 
unbuilt  on.  The  two  subjects  were  not  contiguous,  being  separated 
by  lands  and  premises  fronting  said  street  for  a  length  of  32  yards  or 
thereby  belonging  to  a  different  proprietor.  The  Commissioners  sent 
a  notice  to  the  defenders  requiring  them  to  put  in  a  kerb  and  make  a 
footpath  in  front  of  said  subjects.  The  defenders  did  nothing,  and 
thereafter  the  kerb  was  put  in  and  the  footpath  formed  by  the 
Commissioners.  The  Sheriff-Substitute  (Hamilton)  held  "  that  the 
lands  or  premises  of  the  defenders  front  or  abut  on  said  roadway,  and 
for  a  continuous  length  exceeding  100  yards  are  unfeued  and  unbuilt 
upon,  that  the  footpath  in  question  was  properly  made  in  terms  of 
sec.  149  of  sfiid  Act,  and  that  the  defenders  are  liable  as  follows  for 
the  cost  of  making  the  same, — for  the  whole  cost  so  far  as  the  footpath 
is  ex  adverso  of  buildings  belonging  to  them,  and  for  one-third  of  the 
cost  in  80  far  as  the  footpath  is  ex  adverso  of  lands  belonging  to  them 
which  are  unbuilt  upon  and  unfeued."  Both  parties  appealed  to  the 
Sheriff- Principal  (Blair),  who  held  that  the  notice  given  was  a 
sufficient  notice  in  terms  of  sec.  397  of  said  Act ;  that  in  terms  of 
sec.  149  of  said  Act  the  pursuers  were  entitled  to  recover  from  the 
defenders  the  whole  of  the  sum  expended  by  them  upon  the  construc- 
tion of  the  footpath  in  front  of  the  property  of  the  defenders  first 
above  mentioned,  and  also  to  recover  from  the  defenders  one-third 
of  the  sum  expended  by  them  upon  the  footpath  in  front  of  the 
property  of  the  defenders  second  above  mentioned :  therefore 
sustained  the  appeal  for  the  pursuers,  and  decerned  against  the 
defenders,  and  dismissed  the  appeal  for  the  defenders. 

The  Sheriff,  in  a  note,  said:  "The  defenders  maintained  that 
they  were  not  liable  in  any  part  of  the  sum  claimed  by  the  pursuer, 
in  respect  (1)  that  the  notice  sent  to  them  or  their  agents  on  their 
behalf  was  not  such  as  to  comply  with  the  requirements  of  the  Act ; 
and  (2)  that  the  footpath  made  by  the  Police  Commissioners  had  not 
been  constructed  in  the  manner  specified  in  the  notice.  The  Sheriff 
does  not  think  that  eithe|r  of  these  objections  is  well  founded...  No 
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particular  form  of  notice  is  required  by  the  Act,  and  although  t^at 
given  by  the  Ck>mmi8sioners  might  have  been  rendered  more  precise 
by  a  reference  to  the  section  of  the  Act  under  which  the  defenders 
were  called  upon  to  carry  out  the  work,  it  appears  to  be  sufficiently 
distinct.  The  ground  of  the  second  objection  is  that  the  pursuers,  in 
making  the  footpath,  substituted,  at  the  request  of  some  of  the  pro^ 
prietors  interested,  a  layer  of  stones  covered  with  engine  ashes  in 
place  of  cement,  with  the  result  that  the  work  was  done  at  less 
expense.  But  the  words  of  the  149th  section  give  the  Commissioners 
power  to  determine  the  manner  in  which  the  work  is  to  be  done,  and 
seems  to  be  sufficient  to  enable  them  to  make  an  alteration  in  the 
details  of  carrying  out  the  work,  at  least  when  that  does  not  involve 
increased  expense.  .... 

'*The  more  difficult  question  is  that  raised  by  the  pursuers'  appeal. 
They  maintain  that,  as  the  two  properties  belonging  to  the  defenders 
are  not  contiguous,  but  separated  by  subjects  belonging  to  a  third 
party,  the  unbuilt  on  frontage  of  the  smaller  property  cannot  be  tacked 
en  to  the  larger  property,  which  is  wholly  unbuilt  on,  so  as  to  be  liable 
at  present  only  for  one-third  of  the  sum  expended  upon  the  footpath 
ex  adverso  of  it  The  Sheriff  adopts  this  construction  of  the  149th 
section  of  the  Act.  He  is  of  opinion  that  an  owner  who  claims  to  be 
assessed  on  the  lower  scale  of  one-third  of  the  Ck>mmissioners'  outlay 
must  show  that  his  premises  exceed  100  yards  of  unfeued  or  unbuilt 
on  frontage  along  the  street,  and  that  the  frontage  is  continuous. 

"The  interjection  of  the  subjects  belonging  to  a  different  pro- 
prietor displaces  the  last  condition  in  the  case  of  the  subjects 
belonging  to  the  defenders,  and  as  the  smaller  property  does  not 
exceed  100  yards  in  length,  and  is  in  part  built  on,  it  follows  that 
the  full  cost  of  the  footpath  is  payable  in  respect  of  it." 

In  a  case  in  the  Sheriff-Court  (Melville  v,  Leith  Police  Com- 
missioners), unreported,  Sheriff  Crichton  held  that  a  nursery  garden 
and  a  market  garden  were  not  to  be  considered  a  garden  or  pleasure- 
ground  within  the  meaning  of  a  similar  section  under  the  1862  Act. 
His  judgment  explains  itself. 

After  quoting  sec  149  of  the  25  &  26  Vict.  c.  101,  the  Sheriff 
says:  "In  virtue  of  the  provisions  contained  in  the  above-quoted 
section,  the  Burgh  Surveyor  for  Leith,  on  behalf  of  the  Magis- 
trates and  Council,  served,  on  3rd  March  1888,  a  notice  on  the 
appellant  requiring  him  to  pave  the  footway  on  the  eastern  side  of 
Pilrig  Street,  the  said  footway  being  that  on  which  the  lands  of 
Pilrig  belonging  to  the  appellant  front  or  abut  It  was  admitted 
that  the  lands  of  Pilrig,  where  they  front  or  abut  on  Pilrig  Street, 
are  unfeued  and  unbuilt  on,  and  are  used  partly  as  a  nursery  garden 
and  partly  as  a  market  garden. 

"  The  appellant  asks  that  the  order  contained  in  the  notice  served 
upon  him  should  be  quashed ;  and  one  of  the  grounds  on  which  he 
asks  this  to  be  done  is  that  the  length  of  the  footpath  to  be 
formed  fronting  his  lands  exceeds  a  continuous  length  of  100  yards, 
and.  that  the  said  lands  are  unfeued  and  unbuilt  on.  This  being 
admitted,  the  Sheriff  is  of  opinion  that  it  was  not  lawful  for  the 
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Commissioneis  to  require  the  appellant  to  construct  a  footway  on  the 
eastern  side  of  Pilrig  Street.  The  proper  course  for  the  Commis- 
sioners to  adopt  is  to  construct  a  footway  themselves,  and  to  proceed 
to  recover  from  the  appellant  one-third  of  the  expense  thereof,  or  the 
whole  expense,  if  it  shall  be  held  that  the  lands  have  been  used  'as 
a  garden  or  pleasure-ground  or  pertinent  of  a  house.'" 

In  Commissioners  of  Police  of  Dalkeith  r.  Duke  of  Buccleuch, 
8th  Mar.  1889  (16  R,  575),  the  Police  and  Improvement  Act, 
1862,  enacts,  by  sec.  149:  "The  owners  of  all  lands  or  premises 
fronting  or  abutting  on  any  street  shall  at  their  own  expense,  when 
required  by  the  Commissioners,  cause  footways  before  their  property 
respectively  on  the  sides  of  such  street  to  be  made,  and  to  be  well 
and  sufficiently  paved;  ....  and  shall  thereafter,  from  time  to  time, 
as  occasion  may  require,  repair  and  uphold  such  footways :  Provided 
always,  that  where  the  lands  or  premises  of  any  owner  front  or  abut 
on  any  street  for  a  continuous  length  exceeding  100  yards,  and  such 
lands  are  unfeued  or  unbuilt  on,  it  shall  not  be  lawful  to  the  Com- 
missioners to  require  such  owner  to  construct  such  footway,  but  the 
Commissioners  may  themselves  cause  such  footway  to  be  constructed 
in  so  far  as  they  think  proper,  and  shall  be  entitled  forthwith  to 
recover  from  such  owner  one-third  of  the  expense  thereof,  and  the 
remaining  two-thirds  thereof  whenever  the  lands  fronting  or  abutting 
on  the  footway  so  constructed  by  them  are  actually  feaed  or  built 
upon,  or  laid  out  or  used  as  a  garden  or  pleasure-ground,  or  pertinent 
of  a  house."  Held,  that  in  the  cases  where  the  Commissioners  are 
not  entitled  to  require  the  owner  to  construct  a  footway,  but  may 
construct  one  themselves  and  recover  one-third  of  the  expense  from 
the  owner,  the  obligation  of  maintenance,  if  such  footway  be  con- 
structed by  them,  is  divisible  between  them  and  the  owner  in  the 
same  proportion.  Diss.  Lord  Rutherfurd-Clark,  who  held  that  the 
obligation  of  maintenance  rested  solely  on  the  owner. 

Police  Commissioners  served  notice,  under  sec  149  of  the  Police 
and  Improvement  Act  of  1862,  upon  the  proprietor  of  houses 
in  a  burgh  which  had  adopted  that  Act,  requiring  them  to  adjust 
and  properly  lay  the  footway  in  front  of  their  property.  Certain  of 
the  proprietors  having  paid  no  attention  to  the  notice,  the  Com- 
missioners repaired  the  footway,  and  raised  an  action  in  the  Sheriff- 
Court  against  them  for  recovery  of  the  expense.  The  defenders 
averred  that  the  Commissioners,  in  adopting  the  Police  and  Improve- 
ment Act  of  1850,  took  over  the  footway  as  sufficiently  constructed, 
and  further,  that  the  works  contemplated  in  the  specification 
amounted  to  reconstruction  of  the  footway.  Held,  that  the  items  of 
the  account  libelled  showed  that  the  operations  were  of  the  nature 
of  repairs;  that  sec.  149  of  the  Act  of  1862,  besides  incorporating 
FCC.  212  of  the  Act  of  1850,  imposed  upon  OMmers  the  burden  of 
maintaining  the  footways  opposite  their  lands;  and  that  the  de- 
fenders had  made  no  relevant  averment  that  the  Commissioners  had 
ever  undertaken  to  relieve  the  defenders  of  this  latter  obligation. 
Commissioners  of  Police  of  Old  Aberdeen  v,  Leslie,  18th  March 
1884  (11  R,  733). 
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142.  When  Commissioners  undertake  Hainten-^ 
anoe  of  Foot  Pavements,  Owners  to  pnt  same  in  a 
sufficient  state  of  repair. — It  shall  be  lawful  for  the 

Commissioners  to  resolve,  at  a  meeting  specially  called  for 
the  purpose,  to  undertake  the  maintenance  and  repair  of  all 
the  footways  of  the  burgh.  When  the  Commissioners  shall 
undertake  the  maintenance  and  repair  of  the  foot  pavements 
in  the  burgh,  they  shall  call  upon  all  owners  to  have  their 
foot  pavements  before  their  properties  put  in  a  sufficient  state 
of  repair,  and,  failing  their  doing  so  within  six  weeks,  the 
Commissioners  may  cause  the  same  to  be  done  at  the  expense 
of  such  owners,  and  thereafter  the  said  foot  pavements  shall 
be  maintained  by  the  Commissioners :  Provided  that  nothing 
contained  in  this  section  shall  apply  to  the  footways  of  private 
streets. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (22)  "owner,"  (28)  "private  street"  See  sec  60  as  to 
calling  meeting. 

By  sec.  134  it  is  provided  that,  if  any  private  street  shall,  together 
with  the  footways  thereof,  be  put  in  good  order  to  the  satisfaction 
of  the  Commissioners,  then,  on  the  application  of  the  parties  therein 
mentioned,  the  "street"  is  to  be  vested  in  the  Commissioners, 
and  thereafter  maintained  by  them.  By  sec.  141,  after  the  foot« 
ways  in  streets  have  once  been  formed  to  the  satisfaction  of  the 
Commissioners,  they  are  thereafter  to  repair  and  uphold  them. 

143.  Right  of  Appeal* — As  regards  the  making,  alter- 
ing, paving  or  causewaying,  and  maintaining  streets  and 
foot  pavements,  it  shall  be  lawful  for  any  person  whose 
property  may  be  aflTected,  and  who  thinks  himself  thereby 
aggrieved,  to  appeal  to  the  SherifT  in  manner  hereinafter 
provided. 

See  sub-head  (31),  sec  4,  for  definition  of  "street"  See  sec.  339 
as  to  "appeal." 

Naming  the  Streets  and  Kumbebing  the  Houses. 
iU.  Houses  to  be  Numbered  and  Streets  Named. 

— The  Commissioners  shall  from  time  to  time  cause  the 
houses  and  buildings  in  all  or  any  of  the  streets  to  be  marked 
with  numbers,  as  they  think  fit,  and  shall  put  up  or  paint  on 
a  conspicuous  part  of  some  house,  building,  or  place,  in  legible 
characters,  at  or  near  each  end,  corner,  or  entrance  of  everjr 
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such  street,  the  name  of  such  sti^et ;  and  no  name  shall  be 
given  to  any  street  except  by  the  Commissioners  or  with 
their  consent,  and  they  shall  have  power  to  alter  the  name 
and  the  numbers  of  any  streets;  and  every  person  who 
destroys,  pulls  down,  or  defaces  any  such  number  or  name,  or 
puts  up  any  number  or  name  different  from  the  number  or 
name  put  up,  or  caused  to  be  put  up,  by  the  Commissioners, 
shall  be  liable  to  a  penalty  not  exceeding  40s.  for  every 
such  offence. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,'*  (13) 
"house,"  (3)  ** building,"  (31)  "street."  See  sees.  487,  500,  501, 
for  imprisonment  in  default  of  payment  of  fines,  penalty  for  repetition, 
and  power  to  mitigate,  and  458  as  to  punishment  of  abettors.  The 
Commissioners  have  now  power  to  alter  the  names  and  numbers  of 
streets  under  this  Act,  which  they  had  not  under  the  1862  Act. 

Id  Lauder  v.  Brown,  10th  December  1889  (17  R.,  Just,  5),  it 
was  held  that  an  owner  of  a  house  in  a  street  who  had  been  called 
upon  by  the  Police  Commissioners  to  mark  his  house  with  number 
58,  had  failed  to  do  so,  by  allowing  his  house  to  bear  the  former 
number  3  along  with  the  new  number. 

This  was  a  case  where  the  Police  Commissioners  of  Hillhead 
caused  the  street  named  Cecil  Street  to  be  numbered  with  a  series  of 
numbers,  and  these  numbers  were  placed  on  the  houses.  The 
appellant  is  the  owner  of  a  house  in  this  street^  which  was  numbered 
58.  It  appears  that  the  street,  or  the  part  of  the  street  in  which  it 
is  situated,  had  been  formerly  called  Sardinia  Terrace.  The  appel- 
lant's house  was  the  third  house  of  that  terrace,  and  it  bore  the 
number  3  on  the  fanlight  over  the  door.  In  order  that  Cecil  Street 
should  be  numbered  as  they  had  directed,  the  Commissioners,  on 
20th  February  1889,  required  the  appellant  to  remove  from  his  house 
the  "existing  number  3  put  up  or  exhibited  by  him  thereon." 

The  appellant  refused  to  comply  with  this  requisition,  and  in  con- 
sequence two  complaints  were  made  against  him,  one  under  the 
158th  section  for  putting  on  his  house  the  number  3,  and  the  other 
under  the  159th  section  for  failing  to  number  his  house  with  the 
number  58.  He  was  convicted  under  both  complaints.  .  .  .  Lord 
Rutherfurd  -  Clark,  who  gave  the  leading  opinion,  said :  "  The  first 
question  is,  What  is  the  power  which  has  been  committed  by  the 
Legislature  to  the  Commissioners?  They  are  authorised  to  cause 
the  houses  in  every  street  to  be  marked  *with  numbers  as  they 
think  fit.*  But,  in  my  opinion,  this  means  not  only  that  the  houses 
shall  bear  the  number  which  they  direct  to  be  displayed  upon  them, 
but  also  that  they  shall  bear  no  other  number.  The  purpose  of  the 
Act  is  to  secure  the  proper  distinction  of  the  houses  within  the 
burgh.  That  end  is  to  be  attained  by  each  house  bearing  a  particular 
number,  and  no  other.  It  could  not  be  attained  if  it  were  lawful  for 
the  owners  to  mark  them  with  such  other  number  or  numbers  as 
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th^y  cbose.  The  Statute  was  parsed  for  the  interest  of  the  public, 
and  I  think  that  we  are  bound  so  to  construe  it  as  to  secure  that 
interest.  But  there  is  no  room  or  necessity  for  forced  or  ingenious 
construction.  The  meaning  which  I  have  assigned  to  it  seems  to 
me  to  be  the  natural  and  only  reasonable  meaning  of  its  language. 
I  am  therefore  of  opinion  that  the  house  of  the  appellant  must 
bear  the  number  58,  and  that  it  must  bear  no  other  number. 

**  The  question  remains,  Whether  the  appellant  has  been  rightly 
convicted  under  either  complaint  I  It  is  here  that  the  difficulty  lies. 
For,  as  I  have  said,  the  number  on  the  fanlight  was  there  before  the 
action  of  the  Commissioners,  and  the  number  58  was  on  the  house 
before  the  complaints  were  served.  But  it  also  follows  that  if  both 
prosecutions  fail,  the  appellant  can  set  the  Commissioners  at  defiance. 
This  would  be  a  very  lamentable  result,  and  one  which  the  Legist 
lature  could  hardly  have  contemplated ;  for  it  means  that  the  older 
of  the  Commissioners  may  be  disobeyed,  and  that  the  Statute 
furnishes  no  means  for  enforcing  its  provisions. 

"  I  do  not  think  that  we  are  reduced  to  so  hard  a  necessity.  For, 
if  I  am  right  in  holding  that  no  number  shall  be  displayed  on  a 
house  except  the  number  which  the  Commissioners  desire,  it  follows 
that  a  house  which  bears  any  additional  number  is  not  marked  as 
the  Statute  requires.  To  mark  a  house  with  the  proper  number  is 
to  put  on  it  that  number  only,  and  to  remove  every  other  number. 
To  do  anything  else  is  to  my  mind  a  non-compliance  with  the  order, 
and  a  failure  to  mark  the  house  with  the  requisite  number.  I  am 
therefore  of  opinion  that  the  appellant  has  failed  to  mark  his  house 
with  the  number  58,  and  that  he  has  been  rightly  convicted  imder 
the  159th  section. 

"  There  is  perhaps  more  difficulty  in  regard  to  the  other  complaint, 
but  I  do  not  think  it  necessary  to  consider  it  I  am  not  disposed  to 
sanction  two  convictions  for  one  offence.  I  think  that  the  Com* 
missioneis  were  bound  to  elect  under  which  section  they  desired  to 
proceed,  and  that  they  are  not  entitled  to  proceed  under  both.  On 
tliat  ground,  I  am  of  opinion  that  the  conviction  under  the  158th 
section  should  be  quashed." 

14S.  Numbers  of  Houses   to    be   Harked   and 

Renewed  by  Owners. — The  owners  of  houses  and  other 
buildings  in  the  said  street  shall  mark  their  houses  with 
such  numbers  as  the  Commissioners  direct,  and  shall  renew 
such  numbers  as  often  as  they  become  obliterated  or  defaced ; 
and  every  such  owner  who  fails,  within  one  week  after  notice 
for  that  purpose  from  the  Commissioners,  to  mark  his  house 
with  a  number  to  the  satisfaction  of  the  Commissioners,  or 
to  renew  such  number  when  obliterated,  shall  be  liable  to 
a  penalty  not  exceeding  40s. ;  and  the  Commissioners  shall 
^use  such  numbers  to  be  marked  or  to   be   renewed,  as 
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the  case  may  require,  and  charge  the  cost  thereof  to  the 
burgh  general  assessment. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (13) 
"house,"  (3)  "building,"  (31)  "street."  See  sees.  487,  500, 
501,  for  imprisonment  in  default  of  payment  of  lines,  penalty  for 
repetition,  and  power  to  mitigate.  As  to  form  and  service  of 
"notice,"  see  sec  336;  "burgh  geneitd  assessment,"  sec.  340. 


Laying  out  New  Stkeets. 

146.  Notice  of  Intention  to  lay  out  New  Streets 
to  be  given  to  Commissioners. — Every  person  who 
intends  to  form  or  lay  out  any  new  street  shall  give  notice 
thereof  to  the  Commissioners,  and  along  with  such  notice  he 
shall  lodge  a  plan  of  the  proposed  street,  with  longitudinal 
and  cross  sections,  showing  the  proposed  levels  and  means  of 
drainage  thereof,  in  order  that  the  level  of  such  street  may 
be  fixed  by  the  Commissioners ;  but  where  any  such  street  is, 
at  the  time  of  the  coming  into  force  of  this  Act,  in  whole  or 
in  part,  the  subject  of  any  contract  then  existing  for  the 
formation  thereof,  the  same  shall  not  be  held  or  taken  to  be 
a  new  street  within  the  meaning  of  this  Act. 

See  sub-head  (31),  sec  4,  for  definition  of  "street,"  (9)  "Com- 
piissioners,"  p.  5  as  to  "person."  What  is  a  new  street?  The 
definition  of  "  street "  is  given,  but  most  "  new  streets  "  are  "  private 
streets  "  tiU  taken  over  by  the  Commissioners.  And  yet  the  word 
"  street,"  and  not  "  private  street,"  is  used  in  this  section.  It  will 
certainly  be  safer  to  assume  that  the  section  provides  for  all  new 
streets. 

In  England,  the  meaning  of  the  words  "  new  street "  was  considered 
by  the  House  of  Lords,  in  a  case  in  which  it  was  decided  that  a  bye- 
law  imder  sec.  157  (388  of  39  Vict  c.  5),  providing  that  every  new 
street  should  be  laid  out  and  formed  of  such  width  and  at  such  level 
as  the  Urban  Authority  should  in  each  case  determine,  referred  only  to 
the  width  of  roadway,  and  not  to  the  width  between  the  houses  on 
opposite  sides  of  the  street,  and  that  therefore  the  Authority  were  not 
entitled  to  disapprove  of  and  pull  down  houses  in  course  of  erection 
on  the  ground  that  the  building  line  was  too  near  the  roadway. 
Lord  Selbome,  L.  C,  said  :  "  The  interpretation  clause  has  said  that 
(when  there  is  nothing  in  the  context  to  exclude  it)  the  words  shall 
be  applicable  to  a  mere  highway,  on  neither  side  of  which  are 
houses.  ...  It  is  perfectly  consistent  with  that,  that  they  should 
be  read  as  applicable,  and  should  be  applied,  to  those  things  to 
which  they  in  their  natural  sense  £lpply,  and  which  do  not  require 
any  interpretation  clause  to  bring  them  in ;  and  in  the  natural  and 
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popular  sense  of  the  word  'street,'  or  the  words  'new  stieet/  I 
should  certainly  understand  a  roadway  with  buildings  on  each  side ; 
{it  is  not  necessary  to  say  how  far  they  must  or  may  be  continuous 
or  discontinuous;)  and  by  *new  street'  a  place  which  before  had 
not  that  character,  but  which,  by  the  construction  of  buildings  on 
each  side,  or  possibly  on  one  side,  has  acquired  it"  It  was  accord- 
ingly held  that  the  term  "  new  street "  in  the  Act  and  the  bye-laws 
was  applicable  to  a  road  which  had  existed  as  a  country  lane  with  a 
cinder  roadway,  with  no  well-defined  footways,  and  with  grass 
growing  at  the  sides,  since  a  period  long  anterior  to  the  existence  of 
the  Local  Boards  The  road  had  been  lighted  by  the  Board  since 
1865;  it  had  been  sewered  by  them  in  1876  and  1877;  cindered 
footpaths  had  been  made  in  1880  and  1881 ;  the  roadway  was 
channelled  and  paved  in  1880;  and  the  road  was  repaired  by  the 
Board  as  a  highway  repairable  by  the  inhabitants*  at  large.  There 
were  eighty-seven  houses  along  the  road,  of  which  sixty-two  had 
been  erected  within  the  last  ten  years,  during  which  time  the  bye-laws 
had  been  in  force.  Kobinson  v.  Barton  Eccles  Local  Board  (L.  R., 
8  App.  Cas.,  798;  53  L.  J.,  Ch.,  226;  50  L.  T.,  N.  S.,  57;  32 
W.  R,  249 ;  48  J.  P.,  276). 

It  had  previously  been  decided,  with  reference  to  the  Metropolis 
Management  Acts  (25  &  26  Vict  c.  102,  sec.  112 ;  see  also  t6.,  sec. 
98),  diat  an  old  highway  became  a  new  street  on  the  erection  of 
buildings  along  it.  Pound  v,  Plumstead  Board  of  Works,  and  Lord 
Northbrook  v.  Plumstead  Board  of  Works  (L.  R,  7  Q.  B.,  183;  41 
L.  J.,  M.  C,  51 ;  25  L.  T.,  N.  S.,  461 ;  20  W.  R,  177 ;  36  J.  P., 
468).  Dryden  v.  Putney  Ovei-seers  (L.  R,  1  Ex.  D.,  223;  34 
L.  T.,  N.  S.,  69 ;  40  J.  P.,  263).  Under  these  Acts  it  was  also 
held  that  a  portion  of  the  Edgeware  Koad  in  the  Metropolis,  not  yet 
built  upon  to  any  extent^  having  formerly  been  a  turnpike  road, 
became  a  "  new  street "  on  the  expiration  of  the  Trust  Vestry  of 
St  John,  Hampstead,  v.  Cotton  (L.  R,  16  Q.  B.  D.,  475;  54 
L.  T.,  N.  S.,  441). 

A  person  built  six  cottages  upon  a  piece  of  garden  ground  adjoin- 
ing an  ancient  public  lane,  6  feet  wide  and  250  feet  long,  upon  which 
there  had  previously  been  only  two  houses,  the  sides  of  which 
abutted  on  Uie  lane,  one  at  each  end.  The  cottages  stood  15  feet 
back  from  the  lane,  and  had  gardens  in  front,  leaving  the  same 
width  as  before.  The  builder  was  convicted  of  having  neglected  to 
give  proper  notices  under  the  bye-laws  before  constructing  a  new 
street,  and  of  laying  out  and  forming  a  new  street  of  less  width  than 
that  required  by  the  bye-laws,  subject  to  a  special  case,  in  which  the 
Magistrates  stated:  "We  found  as  facts,  on  the  facts  proved  or 
admitted,  that  the  erection  of  the  said  cottages  in  accordance  with 
the  said  plan  would  have  and  had  converted  the  said  lane  into  a 
new  street  within  the  meaning  of  the  Public  Health  Act,  1875,  and 
the  said  bye-laws."  As  to  this  statement,  Denman,  J.,  said  'Hhat  what 
the  Magistrates  had  done  was,  that  though  they  found  certain  facts, 
they  felt  themselves  bound  in  point  of  law  to  find  it  was  a  new 
street"     On  this  point  of  law  the  convictions  were  quashed,  the 
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Court  holding  that  there  was  no  evidence  to  show  more  than  that 
the  appellant,  having  land  on  which  he  was  entitled  to  huild, 
determined  to  huild  six  cottages,  without  contemplating  the  forma* 
tion  of  a  new  street,  and  nothing  to  justify  the  Magistrates  in  coming 
to  the  conclusion  that  the  lane  became  a  new  street  by  the  act  of 
the  appellant  alone,  without  the  aid  of  the  other  owners.  The  Court 
discussed  the  judgment  of  the  Court  of  Appeal  in  the  case  above  cited, 
viz.  Robinson  v.  Barton  Eccles  Local  Board  (L.  B.,  21  Ch.  D.,  621 ; 
47  L.  T.,  N.  S.,  280 ;  52  L.  J.,  Ch.,  5),  which  was  not  affected  on  this 
point  by  its  reversal  on  another  point  by  the  House  of  Lords  (as  to 
which,  see  atvU^  p.  233),  Hawkins,  J.,  saying  that  it  was  there 
pointed  out  that  a  "  street  may  become  a  new  street  in  a  variety  of 
ways.  If  the  land  on  both  sides  belongs  to  one  owner,  and  he  lays 
it  out  in  building  plots,  and  begins  to  build  on  one  plot,  he  would 
begin  to  form  a  new  street,  having  an  intention  to  go  on  and  make  a 
street.  Another  way  is  where  the  land  belongs  to  different  owners, 
and  by  their  united  acts  you  can  find  an  intention  indicated  to  make 
a  new  street,  in  the  popular  sense  of  the  term.  In  that  case  it  would 
be  impossible  to  come  to  any  other  conclusion  than  that  it  was  a  new 
street.  Another  case  is  where  the  land  belongs  to  different  owners, 
and  no  tribunal  could  say  that  there  ever  was  at  the  same  time  an 
intention  amongst  them  all  to  build.  In  that  case  the  precise  time 
at  which  it  does  become  a  new  street  may  be  a  question  of  some 
difficulty,  and  it  is  a  question  of  fact  to  be  decided  by  the  Justices." 
WUliams  v.  Powning  (48  L.  T.,  N.  S.,  672;  47  J.  P.,  486).— Glen, 
pp.  285-7. 

Every  person  intending  to  lay  out  a  new  street  must  give  notice 
thereof  to  the  Commissioners.  The  notice  to  be  given  should  be  in 
terms  of  sec.  338  of  the  Act,  and  must  be  accompanied  by  a  plan,  as 
provided  in  this  146th  clause.  The  Act  does  not  in  this  case  fix  the 
scale  on  which  the  plan  is  to  be  drawn,  as  it  does  in  the  case  of  plans 
of  new  buildings  (sec  166),  but  it  is  advisable  that  the  scales — 
horizontal  and  vertical — should  be  fixed,  and  probably  the  Com- 
missioners could  accomplish  this  by  means  of  bye-laws  under  sec. 
316a  (10).  The  plans  and  sections  must  show  the  proposed  levels 
and  means  of  drainage  of  the  new  streets,  and  in  this  connection  the 
map  of  the  burgh  referred  to  in  sees.  210-213  must  be  consulted. 

The  date  of  the  commencement  of  the  Act  is  15th  May  1893,  but 
other  dates  will  here  apply,  as  in  burghs  adopting  parts  of  the  Act,  or 
in  new  burghs  created  under  the  Act 

147.  Levels  to  be  fixed  by  Commissioners. — The 

level  and  gradient  of  every  such  new  street  shall  be  fixed  by 
the  Commissioners  within  one  month  after  the  delivery  of 
such  notice,  and  the  level  and  gradient  so  fixed  shall  be  kept 
thereafter  by  every  person  erecting  any  house  or  other  build- 
ing in  such  street 

See   sub-head    (31),   sec   4,   for    definition    of    '^ street,*'    (13) 
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"house,"  (3)  "buading."  See  sees.  336  to  338  regarding  the 
notice. 

148.  If  Commissioners  fail  to  fix  Level,  party 

may  proceed  without* — If  the  Commissioners  do  not  fix 
such  level  and  gradient  within  one  month  from  the  time  of 
the  delivery  of  such  notice  as  aforesaid,  the  person  giving 
such  notice  may  proceed  to  lay  out  such  street  at  any  level 
or  gradient  which  will  allow  of  compliance  with  the  other 
provisions  of  this  Act,  as  if  such  level  and  gradient  had  been 
fixed  by  the  Commissioners ;  and  in  such  case  every  change 
of  the  level  and  gradient  which  the  Commissioners  afterwards 
deem  requisite,  and  the  works  consequent  thereon,  shall  be 
made  by  the  Commissioners,  and  the  expense  thereof,  and 
any  damage  which  any  person  may  sustain  in  consequence  of 
such  alteration,  shall  be  defrayed  by  them  out  of  the  burgh 
general  assessment. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street."  See  sec.  340 
as  to  "burgh  general  assessment,''  and  p.  5  "person." 

It  will  be  observed  that  if  the  Commissioners  fail  to  fix  the  level, 
the  person  giving  the  notice  may  proceed  to  lay  out  the  street,  but 
only  at  a  level  or  gradient  "  which  will  allow  of  compliance  with  the 
other  provisions  of  this  Act"  This  is  a  serious  responsibility  to  be 
laid  on  a  person  through  the  failure  of  the  Commissioners.  The 
chief  matter,  however,  to  be  attended  to  is  the  levels  for  drains, 
water,  gas,  etc.,  and  the  Commissioners  have  to  provide  maps  show- 
ing the  best  levels  for  these  (see  sees.  210  and  212). 

If,  in  preparing  the  plan  and  sections  required  by  sec.  146  to 
accompany  the  notice,  due  regard  was  had  to  the  necessity  of  pro- 
posing nothing  which  would  interfere  with  "compliance  with  the 
other  provisions  of  this  Act,"  and  if  the  Commissioners  or  their 
Surveyor  expressed  no  objection,  the  person  giving  notice  would 
probably  incur  little  risk  if  he  proceeded  in  accordance  with  the 
plan  and  sections  which  he  lodged. 

In  Police  Commissioners  of  Govan  v.  Mowat  &  Co.,  13th  October 
1886  (3  Scot.  Law  Rev.,  241),  it  was  held,  (1)  That  Commissioners 
have  no  power  under  the  Police  Act  to  insist  upon  a  proprietor 
levelling  the  street  opposite  his  property,  or  to  pay  the  expense 
thereof  after  the  street  has  been  once  levelled  to  the  satisfaction 
of  the  Commissioners,  at  the  expense  of  the  proprietor;  (2)  That 
notices  served  upon  a  proprietor  in  the  circumstances  above  stated, 
being  beyond  the  powers  of  the  Commissioners,  do  not  fall  to  be 
appealed  against,  in  terms  of  sees.  157  and  397. 

In  Phillips  V,  Dunoon  Police  Commissioners,  2l6t  November  1884 
(12  R.,  159),  the  146th  section  of  the  General  Police  and  Improve- 
ment Act  empowers  the  Police  Commissioners  to  cause  any  streets 
Within  their  jurisdiction  "to  be  raised,  lowered,  altered,  and  formed^'' 
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as  they  think  fit,  and  gives  Any  person  considering  himself  aggrieved 
right  of  appeal  to  the  Sheriff,  as  after  provided. 

Section  394  provides  that  twenty-eight  days  "before  fixing 
the  level  of  any  street  which  has  not  been  theretofore  levelled,"  the 
Commissioners  shall  give  notice  of  their  intention,  specifying  time 
and  place  where  all  persons  interested  may  be  heard  thereon.  By 
sec.  395,  after  hearing  parties,  the  Commissioners  are  to  pro- 
liounce  an  order  abandoning,  altering,  or  for  the  execution  of  the 
work,  in  their  discretion ;  and  by  sec.  396  appeal  to  the  Sheriff  in 
manner  provided  is  given  to  any  person  aggrieved  by  the  order  of 
the  Commissioners. 

"With  regard  to  other  appeals  to  the  Sheriff  allowed  by  the  Act, 
sec  397  provides  merely  that  they  shall  be  disposed  of  summarily. 
In  both  classes  of  appeals  the  Sheriff's  judgment  is  final 

The  Police  Commissioners  of  a  burgh,  in  rebuilding  a  bridge  within 
the  burgh,  proceeded  without  any  notice  slightly  to  adter  the  levels  of 
the  street  which  formed  the  access  to  it  on  either  side.  A  proprietor 
of  premises  fronting  the  street  near  the  bridge  applied  for  interdict 
against  them  interfering,  without  the  statutory  notice,  with  the 
levels  of  the  street,  and  craved  an  order  on  them  to  restore  matters 
to  their  former  condition.  He  averred  that  the  street  had  not 
previously  been  levelled.  This  was  denied  by  the  Commissioners, 
tiiough  they  did  not  state  when  it  had  been  levelled. 

Hdd^  (1)  That  unless  it  were  proved  that  the  street  in  question 
had  not  previously  been  levelled,  the  case  fell  under  sec.  146, 
which  permitted  the  Commissioners  to  proceed  without  notice, 
though  it  gave  an  appeal  to  the  Sheriff;  (2)  That  as  the  com- 
plainer's  resort  to  his  common-law  I'emedy  of  interdict  depended 
on  the  applicability  of  sec.  394,  and  as  the  applicability  of  that 
section  depended  upon  the  street  not  having  previously  been  levelled, 
the  onus  lay  on  the  complainer  of  proving  that  fact  Diss,  Lord 
Rutherfurd-Clark,  who  was  of  opinion  that  sec.  394  applied  wher- 
ever  the  alteration  on  a  street  amount/cd  to  re-levelling. 

It  will  be  observed  that  any  change  of  level  and  gradient  after- 
wards requisite  is  to  be  made  at  the  expense  of  the  Commissioners, 
and  that  any  damage  which  any  person  may  sustain  in  consequence 
thereof  is  to  be  defrayed  by  them  out  of  the  burgh  general  assess- 
ment How  is  the  damage  to  be  estimated  %  The  Burgh  Surveyor 
would  be  the  proper  person  to  determine  the  extent  of  the  damage, 
and  it  would  have  saved  trouble  and  expense,  if,  in  the  event  of  any 
person  being  aggrieved  by  his  award,  an  appeal  to  the  Sheriff  under 
sec.  165  had  been  the  remedy.  This  is  not  so  provided,  and  the 
matter  will  be  regulated  by  common  law.  See  case  of  Strachan  v* 
Edinburgh  Improvement  Commissioners,  21st  February  1837  (15  S., 
C37),  referred  to  under  sec.  129. 

149.  Situation  of  Gas  and  Water  Pipes  to  be 
altered  if  required  by  Commissioners. — If  the  Com- 
missioners deem  it  necessary  to  raise,  sink^  or  otherwise  alter 
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the  situation  of  any  water  pipe  or  gas  pipe,  or  other  water- 
works  or  gas-works,  laid  in  any  such  streets,  they  may  fron^ 
time  to  time,  by  notice  in  writing,  require  the  person  to 
whom  any  sucli  pipes  or  works  belong,  to  cause  forthwith  any 
such  pipes  or  works  to  be  raised,  sunk,  or  otherwise  altered 
in  position,  in  such  manner  as  tlie  Commissioners  may  direct : 
Provided  that  such  alteration  be  not  such  as  permanently  to 
injure  such  works,  or  to  prevent  the  water  or  gas  from  flow- 
ing freely  and  conveniently;  and  the  expenses  attending 
such  alteration  shall  be  paid  by  the  Commissioners  out  of  the 
burgh  general  assessment,  or  other  rates  or  assessments,  as 
the  case  may  be. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street ; "  sec.  340,  as  to 
"burgh  general  assessment."  See  sees.  336,  337,  338,  as  to 
"notice." 

The  expenses  of  the  alterations  are  to  be  paid  out  of  the  burgh 
general  assessment,  "  or  other  rates  or  assessments,  as  the  case  may 
be."  The  meaning  of  this  provision  is  not  clear.  Are  the  Commis- 
sioners empowered  to  charge  these  expenses  to  any  assessment  they 
think  fit  ?  Probably  not.  It  rather  appears  that  they  are  to  have 
regard  to  the  object  for  which  the  alteration  of  pipes  is  made,  and 
to  charge  the  expense  to  the  particular  rate  or  assessment  eflTeiring 
thereto ;  e.<7.,  if  the  Commissioners  lay  down  a  new  sewer,  the  cost  of 
which  is  to  be  met  by  a  special  sewer  rate,  any  alteration  of  gas  or 
water  pipes  necessitated  by  the  construction  of  such  sewer  would 
form  a  charge  against  such  special  sewer  rate.  But  is  there  any 
option  left  with  the  Commissioners?  Can  they  charge  the  burgh 
general  assessment  with  the  expense  of  any  alteration  of  pipes  what- 
ever its  object  ?  Or,  when  the  works  in  connection  with  which  the 
alteration  is  made  are  paid  for  out  of  a  specific  assessment^  are  the 
Commissioners  restricted  to  charging  the  expense  of  the  alteration  to 
that  assessment  ?  The  words  "  as  the  case  may  be  "  might  be  held 
to  support  the  latter  view. 

150.  Commissioners  may  agree  as  to  making  of 

New  Streets. — It  shall  be  lawful  for  the  Commissioners  to 
agree  with  any  person  for  the  making  of  new  streets  for  the 
public  use  through  the  lands  and  at  the  expense  of  such 
person,  and  to  agree  that  such  streets  shall  become,  and  the 
same  shall  accordingly  become,  on  completion,  streets  to  be 
maintained  and  repaired  at  the  public  expense ;  and  it  shall 
be  lawful  for  the  Commissioners  to  agree  with  such  person  to 
advance  any  portion  of  the  expense  of  making  such  streets 
put  of  the  burgh  general  assessment   by  way  of  loan,  and 
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accordingly  ta  advance  the  same :  Provided  that  the  expense 
BO  advanced  shall  be  repaid  to  the  Commissioners  in  sach 
manner  as  they  may  fix. 

Provided  that  such  street  shall  be  formed  and  made  by  the 
proprietor  within  two  years  from  the  date  of  granting  such 
application;  or  within  such  reasonable  time  as  may  be  fixed 
by  the  Dean  of  Guild  Court  or  the  Commissioners ;  and  that 
110  building  shall  be  erected  in  such  street  until  it  is  so 
formed  and  made  from  its  junction  with  another  street  as  far 
as  any  proposed  building  may  extend  in  such  street. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (16)  "lands," 
(3)  "  building ; "  sec.  340,  "  burgh  general  assessment." 

This  is  a  new  provision,  and,  it  is  feared,  will  be  practically  in- 
operative. Does  the  making,  of  "now  streets"  contemplate  the 
levelling,  paving,  or  causewaying  both  of  the  streets  and  the  footwaysy 
or  only  of  the  carriageway  alone  I  It  is  difficult  to  decide.  Such 
streets  are  to  become,  "on  completion,"  streets  to  be  maintained  and 
repaired  at  the  public  expense.  But  it  is  only  when  the  street  has 
been  properly  made,  paved  or  causewayed  and  flagged,  together  with 
the  footways  thereof,  and  put  in  good  order  and  condition  to  the 
satisfaction  of  the  Commissioners,  as  provided  in  sec  134,  that 
they  can  take  it  over,  and  maintain  it  thereafter.  Is  it  intended 
that  a  different  course  should  be  followed  under  this  section  ?  The 
presumption  is  against  this,  and  it  will  be  well  to  provide  for  the 
proper  formation  of  the  footways  as  well  as  the  streets. 

Under  this  section  the  Commissioners  are  empowered  to  advance 
any  portion  of  the  expense  of  making  a  new  street  out  of  the  burgh 
general  assessment  by  way  of  loan.  There  is  no  provision  as  to 
security,  interest,  or  mode  of  recovery.  The  street  itself  is  no 
security,  as  it  has  no  market  value,  and  the  buildings  in  the  street 
are  not  available  as  security,  as  no  building  can  be  erected  until 
after  the  street  has  been  formed.  The  Commissioners  must 
therefore  be  careful  to  obtain  some  sufficient  security  for  the 
advances  they  make.  There  is  no  provision  here  empowering  the 
Commissioners  to  lend  without  interest,  but  the  analogy  of  the 
succeeding  clause  points  to  the  competency  of  such  an  arrangement 
On  the  other  hand,  if  the  Commissioners  have  to  pay  interest,  they 
are  not  authorised  to  charge  such  against  any  assessment.  The 
repayment  is  to  be  made  in  such  manner  as  the  Commissioners  may 
fix.  In  fixing  the  manner  in  which  the  expense  so  advanced  shall 
be  repaid,  the  Commissioners  would  do  well  to  keep  in  view  clause 
366,  which  provides  that  private  improvement  expenses  are  to  con- 
tinue burdens  on  the  lands  or  premises  liable  for  the  same  only  for 
seven  years  from  the  date  when  these  are  payable.  It  is  by  no 
means  clear  that  this  loan  can  be  classed  under  the  head  of  "  private 
improvement  expenses."  The  expenses  of  forming  and  making 
private  streets  ajre  priyate  improvement  expenses.     See  Campbell^ 
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28th  February  1870  (8  M„  H.  L.,  31).  But  if  such  expense  is  in- 
curred by  the  owner,  or  any  other  person  who  meets  part  of  it  out 
of  a  loan  obtained  from  the  Commissioners  and  pays  the  remainder, 
it  rather  appears  that,  unless  expressly  agreed  to,  these  would  not 
thereafter  be  held  to  be  private  improvement  expenses,  nor  entitled 
to  the  provisions  in  regard  to  such  enacted  by  the  Statute.  There  is 
no  provision  for  enforcing  repayment  in  case  of  default.  The  Com- 
missioners ought  therefore  to  safeguard  themselves  in  the  same  way 
that  a  private  lender  would,  and  stipulate  the  same  remedies  in  cas6 
of  default  that  a  private  lender  would  have,  as  well  as  the  statutory 
remedies  applicable  to  private  improvement  assessments. 

It  is  provided  that  the  street  is  to  be  formed  by  the  proprietors 
within  two  years  from  the  date  of  granting  "such  application." 
There  is  no  application  previously  mentioned  in  the  section.  Pro- 
bably what  is  referred  to  is  the  arrangement  to  advance  a  proportion 
of  the  expense.  The  Commissioners,  however,  can  regulate  this,  as 
the  street  is  to  be  made  within  such  reasonable  time  as  they  or  the 
Dean  of  Guild  Court  may  fix.  As  the  matter  as  to  paving,  etc.,  is 
under  the  regulation  of  the  Commissioners,  and  not  under  the  Dean 
of  Guild  Court,  which  has  only  to  take  cognisance  of  buildings,  etc. 
(see  sec.  201),  it  will  be  found  more  convenient  for  them  to  deal  with 
this  than  the  Dean  of  Guild  Court. 

No  building  is  to  be  erected  in  such  a  street  until  it  is  so  formed 
and  made  from  its  junction  with  another  street  as  far  as  any 
**  proposed  building "  may  extend  in  such  street.  This  is  a  very 
awkwardly  expressed  and  inconvenient  provision.  It  is  usual  to 
allow  buildings  tp  be  erected  first,  and  then  to  form  and  make  the 
ptreet,  which  is  a  considerable  saving  to  the  tear  and  wear  of  the 
street,  besides  allowing  of  sewers,  gas  and  water  pipes,  etc,  with 
their  several  house  connections,  being  laid  without  the  necessity  of 
breaking  up  a  newly-made  street  Under  this  provision,  in  future  this 
could  not  be  done  with  reference  to  the  streets  herein  provided  for. 

Again,  what  is  a  "  proposed  building "  t  Take  a  case.  A  street 
is  to  be  formed  under  this  section.  A  feuar  at  one  end  is  about  to 
erect  a  building.  But  he  dare  not  begin  until  the  street  is  made  as 
far  as  any  "proposed  building"  therein.  How  is  he  to  know  where 
buildings  are  proposed  to  be  erected?  In  almost  every  case  thid 
would  mean  that  the  whole  street  must  be  made  before  any  building 
can  be  erected. 

151.  Commissioners  may  make  New  Streets. — 

Whereas  it  may  happen  that  the  whole  or  part  of  the  ground 
on  the  line  of  a  new  street  will  remain  for  a  time  unfeued  or 
unbuilt  upon,  and  it  is  expedient  to  encourage  the  opening  up 
of  streets  that  might  be  or  become  main  thoroughfares  for  the 
public  use :  Therefore,  upon  the  approval  of  any  new  street 
becoming  final,  or  at  any  time  thereafter,  and  in  the  event  ol 
such,  new  street  not  ^eing  opened  up  and  paved,  flagged,  ot 
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Otherwise  made  good  to  the  satisfaction  of  the  Commissioners 
by  the  owners  or  others  interested,  in  whole  or  in  part,  it  shall 
be  lawful  for  the  Commissioners  to  open  up  and  make  any 
such  street  in  whole  or  in  part  according  to  its  approved  lines 
and  levels,  and  that  either  temporarily  or  permanently  as  to 
the  Commissioners  may  seem  proper,  and  to  advance  and  pay 
ad  vUenm  the  expense  of  so  doing  in  so  far  as  effeiring  to 
vacant  or  unfeued  ground,  subject  to  relief  from  the  feuars  or 
other  persons  erecting  buildings  along  such  street  when  and  as 
the  same  are  erected :  Provided  that,  so  soon  as  buildings  are 
erected  along  such  street,  the  Commissioners  shall  be  entitled! 
to  charge  the  expense  advanced  by  them,  without  interest 
thereon,  against  the  feuars  or  other  persons  erecting  buildings 
thereon  respectively,  proportionally  to  the  length  of  the 
frontages  of  their  feus  or  properties  along  such  street,  as  such 
proportions  of  expense,  without  interest  thereon,  shall  be 
certified  by  the  Treasurer;  and  the  said  expense,  without 
interest  thereon,  may  be  recovered  in  the  same  way  and  by 
the  same  means  as  any  assessments  levied  under  this  Act : 
Provided  further,  that  should  any  such  street  be  only  tempo- 
rarily laid  out  by  the  Commissioners,  the  said  feuars  or  other 
persons  erecting  buildings  shall,  in  proportion  to  the  length  of 
their  frontages  respectively,  be  also  bound  to  pave  and  flag  or 
otherwise  make  good  such  street  to  the  satisfaction  of  the 
Commissioners,  as  and  when  required  by  the  Commissionei's ; 
and  after  such  street  shall  have  been  paved,  flagged,  or  otherwise 
made  good  as  aforesaid,  it  shall  be  maintained  and  repaired  by 
the  Commissioners  out  of  the  assessments  levied  under  this  Act. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (3)  "buildings.** 
See  sec.  353  as  to  "  recovery  of  assessments." 

This  clause  enacts  that  upon  the  approval  of  any  new  street 
becoming  final,  certain  matters  are  to  follow.  Unfortunately  there  is 
no  provision  requiring  the  approval  of  a  new  street.  The  use  of  the 
words  "  its  approved  linos  and  levels,"  in  a  subsequent  part  of  the 
section,  suggests  that  probably  the  reference  is  to  the  fixing  of  the 
level  and  gradient  provided  for  in  sec.  148.  If  this  be  so,  in  the 
event  of  this  new  street  not  being  opened  up  and  paved,  flagged,  or 
otherwise  made  good  to  the  satisfaction  of  the  Commissioners,  they 
may  proceed  to  do  so  and  advance  the  cost  thereof.  No  point  of 
time  is  specified  here  as  to  when  the  Commissioners  may  do  this. 
They  may  do  it  as  soon  as  the  approval  of  the  street  becomes  final 
(whenever  that  may  be),  or  at  any  time  thereafter.  It  will  further  be 
observed  that  the .  Commissioners  are  only  authorised  to  advance 
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and  pay  ad  interim  the  expense  so  far  as  effeiring  to  vacant  or  unf eued 
ground 

So  soon  as  buildings  are  erected  in  streets,  the  Commissioners  are 
entitled  to  charge  the  expense  so  advanced,  but  without  interest, 
against  the  feuars  erecting  the  buildings,  proportionally  to  the  length 
of  the  frontage  of  their  feus  or  property.  There  is  no  provision  as  to 
where  the  interest  lost  by  the  Commissioners  is  to  come  from  ;  but  no 
doubt,  like  many  other  expenses  provided  for  in  this  new  Act,  it  is 
intended  to  come  out  of  the  burgh  general  assessment.     See  sec.  372. 

If  the  Commissioners  only  temporarily  form  and  lay  out  the  street 
somewhat  after  the  manner  provided  for  in  sees.  135  and  136,  they 
can  call  upon  the  feuars  or  other  persons  to  pave  and  flag  the  street 
to  their  satisfaction. 

152.  Width  of  New  Streets.— From  and  after  the  date 
when  this  Act  comes  into  force  within  the  burgh,  it  shall  not 
be  lawful  to  form  or  lay  out  any  new  street,  or  part  thereof, 
or  court,  within  the  burgh,  unless  the  same  shall  (measuring 
from  the  buildings  or  intended  buildings  therein  at  the  level 
of  the  surface  of  the  boundary  of  such  street)  be  at  least  36 
feet  wide  for  the  carriageway  and  foot  pavements;  and  no 
dwelling-house  shall  be  built  in  any  such  street  or  court  which 
shall  exceed  in  height,  from  the  level  of  the  pavement  to  the 
roof  of  the  highest  habitable  room,  one  and  a  quarter  times 
the  width  of  such  street,  measuring  from  the  front  wall  of  the 
buildings  or  intended  buildings  on  each  side  thereof:  Provided 
always,  that  where  any  road  or  street  fronts  any  links 
or  common,  or  other  open  area,  or  in  other  exceptional 
circumstances,  the  Commissioners  may  allow  buildings  of 
greater  height ;  and  provided  also,  that  for  the  purposes  of  this 
enactment  a  street  shall  not  include  a  mews  or  other  lane, 
which  may  be  made  12^  feet  wide,  or  such  other  width 
according  to  the  use  to  be  made  thereof,  of  which  the 
Commissioners  shall  judge,  and  shall  fix  the  width  accordingly ; 
but  in  no  case  shall  the  dwelling-houses  fronting  such  lane 
exceed  in  height  one  and  a  half  times  the  width  of  the  lane : 
Provided  also,  that  where  a  building  shall  be  situated  so  as  to 
abut  on  two  streets  or  courts  of  different  levels,  the  height  shall 
be  measured  from  the  street  which  lies  on  the  higher  level. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh," 
(3)  "building."  The  Act  comes  into  operation  on  15th  May  1893,  or 
in  cases  where  it  is  adopted,  or  where  a  new  burgh  is  created,  at  the 
date  when  the  deliverance  of  the  Sheriff  is  recorded. 

In  Pitman  v.  Sandford,  26th  Jan,  1882  (9  R.,  444),  the  Lord 

Q 


Digitized  by  V3OOQ IC 


24a  BURGH  POLICE  (SCOTLAND)  ACT,  iSgi, 

President  (Inglis)  said:  '*The  next  question  arises  on  sec.  129; 
and  this  requires  a  more  careful  consideration.  Under  this  section 
it  is  provided  *that  houses  or  buildings  in  any  existing  street  or 
court  shall  not  be  increased  in  height  above  the  prescribed  height  of 
one  and  one-half  times  the  width  of  the  street  or  court  in  which  such 
houses  or  buildings  are  situate,  without  the  sanction  of  the  Magistrates 
and  CounciL*  Now,  this  provision  undoubtedly  applies  to  houses 
and  buildings  in  existing  streets,  and  I  cannot  doubt  that  what  is 
provided  is  that  such  houses  or  buildings  shall  not  be  increased 
beyond  a  certain  height,  whether  they  are  existing  houses  or 
buildings  in  existing  streets,  or  entirely  new  houses  or  buildings 
which  have  been  erected  in  place  of  old  houses  which  have  been 
pulled  down.  In  neither  case  are  they  to  rise  above  a  certain 
height  without  the  sanction  of  the  Magistrates  and  Council. 
Therefore  the  provision  is  plainly  applicable  to  the  case  which 
we  are  now  dealing  with.  But  what  is  the  street  or  court 
according  to  the  width  of  which  the  height  of  the  house  is  to 
be  regulated  1  Now,  whether  a  house  may  be  situated  in  more 
streets  than  one  it  is  hardly  necessary  to  consider  in  the  abstract. 
There  may  be,  there  often  are,  such  houses  —  comer  houses,  for 
instance.  It  cannot  be  disputed  that  there  are  fair  reasons  for 
considering  the  comer  house  in  the  present  case  to  be  of  this  class, 
for  it  is  bounded  on  the  west  by  Castle  Street,  and  on  the  south  by 
Princes  Street ;  and  very  possibly  there  may  be  houses  which  are 
situated  in  two  streets  that  lie  parallel  to  one  another.  If  the  house 
is  of  such  dimensions  as  to  reach  the  whole  way  back  from  the  one 
street  to  the  other,  it  would  be  very  difficult  to  say  that  it  is  not 
situated  in  both  streets.  But  this  is  not  the  kind  of  case  which  the 
Act  appears  to  provide  for  at  all.  The  section  seems  to  contemplate 
that  the  house  or  building  should  be  situated  in  a  street,  but  not  in 
more  than  one  street.  Without,  however,  deciding  as  to  the  height 
of  houses  which  are  plainly  situated  in  more  than  one  street,  I  have 
no  hesitation  in  saying  that  the  buildings  which  it  is  here  proposed 
to  erect,  which  front  Princes  Street  and  have  their  back  to  Rose 
Street  Lane,  are,  within  the  meaning  of  sec.  129,  situated  in 
Pi-inces  Street,  and  therefore  that  their  height  must  be  regulated  by 
the  width  of  that  street  in  which  they  are  so  situated.  I  therefore 
think  that  the  objection  arising  on  this  section  of  the  Statute  is  not 
well  founded." 

Sec.  177  of  the  General  Police  Act  of  1862  provides  that  it 
shall  not  be  lawful  to  build  any  court  of  less  than  a  certain  specified 
width,  and  that  "  to  any  such  court  in  which  there  shall  be  more 
than  eight  houses,  there  shall  be  an  additional  width  of  one  foot  for 
every  such  additional  house,"  and  that  there  shall  be  an  entrance  of 
the  full  width  of  the  court,  open  from  the  ground  upwards.  Hdd^ 
that  the  section  applied  to  courts  to  be  formed  on  back  ground, 
exclusively  private  property.  Couper  v.  Surveyor  of  MaryhiU,  6th 
March  1891  (18  R,  642). 

In  Walkinshaw  v.  Orr,  28th  Jan.  1860  (22  D.,  627),  a  petition  and 
complaint  at  the  instance  of  parties  using  a  road  that  had  b^en 
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.turnpike  for  upwards  of  forty  years,  on  the  ground  that  it  was  not 
of  the  statutory  width  of  20  feet,  and  was  not  properly  fenced^ 
concluded  with  a  prayer  that  it  should  be  found  that  the  road  was 
not  in  such  a  state  as  to  warrant  the  levying  of  tolls,  or  that  the 
trustees  should  be  directed  to  widen  and  fence  the  same.  Hdd,  that 
such  an  application  was  competent  under  sec  117  of  the  General 
Turnpike  Act  Observed^  that  a  provision  in  a  Statute  empowering 
trustees  to  make  and  keep  a  turnpike  road  of  the  width  of  20  feet, 
being  a  provision  for  the  public  advantage,  is  to  be  considered 
imperative  and  not  permissive,  unless  there  be  other  words  in  the 
Act  controlling  its  meaning. 

The  Lord  Justice-Clerk  (Hope)  said :  "  The  allegation,  in  point  of 
fact,  upon  which  this  complaint  proceeds,  is,  that  throughout  a  part  of 
the  road  in  question  there  is  not  maintained  a  clear  breadth  of  road- 
way of  20  feet;  and  that,  at  some  points,  the  breadth  is  under  16 
feet  We  have  some  further  allegations  as  to  the  obstructions  and 
want  of  fencing,  but  the  important  allegation  is,  that  the  roadway  is 
not  maintained  of  20  feet  in  width,  and  that  is  admitted.  It  does 
not  appear  whether  the  road  was  ever  wider.  That  is  immaterial,  as 
the  question  is  whether  it  is  now  under  20  feet  in  width;  and 
whether,  under  a  summary  petition,  the  public  using  the  road  can 
obtain  a  remedy  ?  For  the  determination  of  this  question,  two  clauses 
of  the  Statute  must  be  coustrued.  First,  the  6 1st  section,  which  pre- 
scribes what  is  to  be  the  width  of  a  legal  turnpike  road ;  and,  second, 
the  117th  section,  which  provides  a  summary  remedy  in  certain  cases. 
By  the  6 1st  section  it  is  enacted  Hhat  the  trustees  of  all  turnpike 
Yoads  shall  have  power,  and  they  are  hereby  authorised,  to  widen 
and  extend  all  such  roads,  so  that  the  same  shall  be  in  all  places 
20  feet  in  width  of  clear  passable  road.'  Such  words  as  these  are 
capable  of  two  constructions,  according  to  the  subject-matter  and 
the  context  They  may  mean  either  that  the  parties  invested  with 
the  power  may  exercise  it  or  not  according  to  their  discretion,  when 
the  circumstances  occur  in  which  it  may  be  exercised ;  or  that,  in 
those  circumstances,  they  are  bound  to  exercise  it.  Now,  I  hold  it 
to  be  a  general  canon  in  the  construction  of  Statutes,  that  where 
powers  are  conferred  in  a  Statute  for  the  public  benefit,  they  must  be 
exercised,  and  the  enactment  is  imperative.  This  is  a  case  in  which 
the  power  is  given  clearly  for  the  public  benefit,  and  therefore, 
prima  facie,  it  appears  to  me  an  imperative  enactment." 

In  Partick  Police  Commissioners  t?.  Great  Western  Steam  Laundry 
Co.  Ld,  27th  Jan.  1886  (13  R.,  500),  a  Local  Road  Act  prohibited  the 
erection  of  "  all  houses,  and  every  other  building  whatever,"  within 
30  feet  of  the  centre  of  the  road.  Held  {diss.  Lord  Young),  that 
this  prohibition  did  not  apply  to  a  parapet  wall  1  foot  in  height, 
surmounted  by  an  iron  railing  5  feet  3  inches  in  height. 

1S3.  Penalty  for   forming    Streets   and   Courts 

contrary  to  Act. — Every  person  who  shall,  from  and  after 
the  date  when  this  Act  shall  come  into  operation  in  the  burgh, 


Digitized  by  V3OOQ IC  ^ 


^244  BURQH  POLICE  (SCOTLAND)  ACT,  iSgs. 

form  or  lay  out,  or  permit  or  suffer  to  be  formed  or  laid  out, 
any  new  street  or  court,  or  any  part  thereof,  or  who  shall 
build,  raise,  or  add  to  any  house  or  premises,  or  permit  or 
suffer  the  same  to  be  done,  contrary  to  the  provisions  of  this 
Act,  unless  the  same  shall  have  been  formally  sanctioned  by  the 
Commissioners  on  a  consideration  of  the  special  circumstances 
of  the  case,  which  sanctioa  they  are  hereby  empowered  to 
give,  shall  forfeit  and  pay  a  sum  not  exceeding  £20,  and  a 
further  sum  not  exceeding  j£5  per  day  for  every  day  after  the 
first  during  which  he  shall  permit  or  suffer  such  new  street  or 
court,  or  part  thereof,  or  such  house  or  premises,  to  remain 
80  formed,  laid  out,  built,  or  added  to  as  last  aforesaid: 
Provided  always,  that  the  provisions  of  this  Act  relating  to 
the  width  and  construction  of  streets  or  courts  shall  not 
extend  or  apply  to  any  existing  streets  or  courts,  which  shall 
be  proved  to  the  satisfaction  of  the  Commissioners  to  have 
been  agreed  to,  or  to  have  been  formed  previous  to  the 
application  of  this  Act 

See  sub-head  (31),  sec.  4,  for  deanition  of  "  street,"  (4)  "  bui^h,"  (16) 
"premises,"  (lO)  "court,"  HS)  "house."  See  p.  6  as  to  definition 
of  "person."  See  sec.  487  for  imprisonnient  in  default  of  paying 
fines ;  500  and  501,  penalty  on  repetition  of  offences  and  power  to 
mitigate  ;  and  458  as  to  punishment  of  abettors. 

Improvement  of  Strbets. 

154.  Power  to  purchase  Houses,  etc.,  for  addi- 
tional ImprOYements. — The  Commissionei^  may,  at  a 
meeting  to  be  held  for  the  purpose,  resolve  to  acquire  lands 
or  premises  within  the  burgh  for  the  purpose  of  widening, 
enlarging,  or  otherwise  improving  any  of  the  streets,  and 
they  may  re-sell  any  parts  of  such  lands  or  premises  which 
shall  not  be  required  for  such  purposes ;  and  they  may  also 
drain,  repair,  or  otherwise  improve  courts  and  places  where 
there  may  be  doubts  as  to  the  liability  of  owners  to  execute 
such  works ;  and  in  localities  within  the  burgh,  where  houses 
or  other  buildings  are,  in  the  opinion  of  the  Commissioners, 
built  too  close  to  each  other,  or  have  become  waste  and  ruin- 
ous, or  are  liable  to  other  objections  on  sanitary  grounds,  it 
shall  also  be  lawful  to  the  Commissioners  to  resolve  to 
acquire  lands  or  premises,  for  the  purpose  of  reserving  them 
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as  vacant  spaces,  or  of  improving  or  taking  down  the  build- 
ings, or  of  otherwise  disposing  of  them  so  as  to  improve  the 
sanitary  condition  of  such  localities,  or  for  the  purpose  of 
widening  streets  and  closes ;  and  the  expense  of  such  acquisi- 
tions and  improvements  shall  be  a  charge  against  the  general 
improvement  rate  hereinafter  authorised  to  be  levied. 

In  order  to  acquire  such  lands  and  premises,  the  Com- 
missioners shall  have  power  to  purchase  and  take  the  same 
by  agreement  under  the  Lands  Clauses  Acts,  and  failing  such 
purchase  they  may  present  a  petition  to  the  Sheriff  for 
authority  to  put  in  force  the  powers  of  the  Lands  Clauses 
Acts  with  respect  to  the  acquisition  of  lands  otherwise  than 
by  agreement  in  manner  hereinbefore  provided ;  and  the  ex- 
pense of  such  acquisitions  and  improvements  and  procedure 
shall  be  a  charge  against  the  general  improvement  rate  herein- 
after authorised  to  be  levied. 

It  shall  be  lawful  for  any  owner  or  occupier  whose  pro- 
perty may  be  affected,  or  for  the  Commissioners,  if  dissatisfied 
with  the  decision  of  the  Sheriff,  to  appeal  to  the  Secretary 
for  Scotland,  who  may  order  further  inquiry,  or  take  such 
other  step  or  steps  as  he  may  think  desirable  in  the  circum- 
stances ;  and  he  may  thereafter  issue  an  order  either  in  accord- 
ance with  the  prayer  of  the  application,  or  with  such  modi- 
fications or  alterations  as  may  appear  to  him  to  be  requisite, 
and  may  make  such  order  as  he  thinks  fit  in  reference  to  the 
costs,  charges,  and  expenses  incurred  in  connection  therewith. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  lands  and  premises," 
<4)  "burgh,"  (31)  "street,"  (22)  "owner,"  (3)  "building,"  (10) 
"court,"  (21)  "occupier;"  sec.  359,  "general  improvement  rate." 
See  sec.  50  as  to  mode  of  calling  meetings. 

It  will  he  observed  that  the  Commissioners  are  authorised  to 
acquire  lands  and  premises  for  specific  purposes  under  this  section, 
which  are — first,  for  improving  any  of  the  streets ;  and  second,  for 
the  purpose  of  reserving  vacant  spaces,  or  of  improving  or  taking 
down  buildings  or  disposing  of  them  so  as  to  improve  the  sanitary 
condition  of  the  locality,  or  for  widening  streets  and  closes,  but  only 
in  localities  within  the  burgh  where  houses  or  buildings  are  built 
too  close  to  each  other,  or  are  become  waste  or  ruinous,  or  are  liable 
to  other  objections  on  sanitary  grounds.  These  are  the  only  cases 
where  lands  and  premises  can  be  acquired  under  this  section.  The 
Commissioners  may,  however,  resell  any  parts  of  the  lands  and 
premises  which  are  not  required  for  the  purposes  mentioned  in  the 
section.     But  probably  it  would  be  incompetent  for  the  Commit- 
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Bioners  to  apply  the  lands  and  premises  acquired  for  the  purposes 
of  this  section  to  any  other  purpose.  In  an  English  case,  Attorney- 
General  V.  Mayor,  etc.,  of  Southampton  (1  Giff.,  263;  6  Jur.,  N.  S., 
46 ;  29  L.  J.,  C,  N.  S.,  282),  where  a  corporation  under  a  Local  Act  ob- 
tained a  piece  of  land  for  the  purpose  of  public  recreation,  they  were 
restrained  by  injunction  from  holding  a  fair  and  exhibition  of  cattle 
upon  it  And  in  Attorney-General  v.  Corporation  of  Sunderland 
(2  Ch.  D.,  634 ;  45  L.  J.,  Ch.,  N.S.,  839;  34  L.  T.,  K  S.,  921 ;  24 
W.  R,  991 ;  40  J.  P.,  564),  where  a  corporation  had  purchased  a  piece 
of  land  for  a  public  pleasure-ground,  they  were  restrained  from 
erecting  town  buildings  on  it,  but  were  allowed  to  erect  a  museum, 
public  library,  and  conservatory,  as  being  conducive  to  the  better 
enjoyment  of  the  pleasure-ground  by  the  public. 

As  to  provisions  for  dealing  with  ruinous  buildings,  see  sees.  1 91- 
200 ;  for  the  acquisition  and  management  of  open  spaces,  see  sees. 
307  and  308 ;  and  for  obtaining  the  authority  of  the  Sheriff  to  put 
in  force  the  Lands  Clauses  Acts,  see  sec.  60. 

In  Yoimg  V,  Dobson,  2nd  February  1816  (F.  C,  75),  it  was  held 
that  Magistrates  have  no  right  to  feu  any  part  of  the  public  street 
of  the  burgh.  The  Lord  Ordinary  found  that  the  streets  of  the 
Burgh  of  Selkirk  consisted  of  the  paved  way  between  the  rows  of 
houses  on  each  side,  and  that  the  houses,  and  not  the  syvers  or 
gutters  on  each  side,  were  the  boundary  of  the  street,  and  granted 
an  interdict  against  the  proposed  building,  and  the  Court  adhered. 

In  Paterson,  etc.,  v.  Magistrates  of  St.  Andrews,  etc,  27th  July  1881 
(8  R,  H.  L.,  117  ;  L.  R,  6  App.  Cas.,  833),  a  piece  of  links  ground 
was  held  by  the  Magistrates  and  Town  Council  of  a  burgh  for  be- 
hoof of  the  inhabitants,  and  subject  to  the  obligation  of  preserving 
it  for  the  purposes  of  the  game  of  golf.  In  1820  the  Magistrates 
feued  off  a  strip  along  the  southern  boundary  of  this  piece  of  ground 
where  it  abutted  on  the  high  road.  On  this  strip  of  ground  houses 
were  built  facing  the  high  road,  and  the  actings  of  the  Magistrates 
not  being  timeously  objected  to,  these  feus  came,  in  course  of  time,  to 
be  no  longer  in  point  of  law  part  of  the  links.  Houses  were  after- 
wards built  at  the  north  end  of  these  feus,  facing  the  part  of  the 
links  reserved  by  the  Magistrates,  and  access  was  obtained  to  them 
along  the  margin  of  the  links.  This  becoming  cut  up  by  traffic,  the 
Magistrates  resolved  to  form  a  regular  metalled  road  21  feet  wide  on 
that  part  of  the  links  which  adjoined  these  feus,  for  the  general  use 
of  the  public  as  well  as  of  the  feuars.  This  was  objected  to  as  an 
encroachment  on  the  rights  of  the  inhabitants.  Held  (in  affirmation 
of  judgment  of  Second  Division,  10th  March  1880,  7  R,  712),  that, 
on  the  evidence  adduced,  the  formation  of  the  proposed  road  would 
not  in  the  meantime  interfere  with  the  use  of  the  links  by  the  in- 
habitants, as  heretofore,  for  the  game  of  golf,  and  that  therefore  the 
Magistrates  were  entitled  in  their  administration  of  the  burgh  pro- 
perty to  make  the  said  road,  but  that  they  were  bound  to  retain  the 
road  and  the  ground  on  which  it  was  constructed,  subject  to  the  same 
uses  as  any  other  portion  of  the  links,  and  to  take  such  steps  as 
might  be  necessary  to  prevent  the  acqiiisition  by  any  person  o\ 
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persons  of  any  rights  over  the  same  which  might  conflict  with  the 
right  of  the  Magistrates  to  take  away  or  alter  said  road,  or  to  restrict 
and  regulate  the  traffic  thereon  should  emerging  circumstances  render 
that  necessary  for  the  protection  of  the  rights  of  the  inhabitants. 

In  Grahame  v.  Magistrates  of  Kirkcaldy,  19th  June  1879  (6  R, 
1066),  by  royal  charter  of  confirmation,  in  1644,  there  was  di&* 
poned  to  the  Magistrates  of  Kirkcaldy  all  its  lands  and  pertinents, 
with  the  common  muir  or  South  Lmks  extending  to  about  eight 
acres.  Though  from  time  to  time  recognising  public  rights  of 
bleaching,  etc.,  the  Magistrates  gradually  feued  off  the  South  Links 
for  building  purposes,  till,  in  1804,  there  was  only  an  acre  left. 
A  public  street  was  afterwards  nm  through  this  remaining  acre, 
dividing  it  into  portions,  the  larger  of  which  was  appropriated  as  a 
public  bleaching-green ;  the  smaller  remained  open  to  the  public, 
but  in  a  very  neglected  condition.  In  1877,  the  Magistrates,  as 
Police  Commissioners  acting  under  the  General  Police  Act,  1862, 
and  the  Lands  Clauses  Act,  1845,  acquired  it  from  themselves  as 
Magistrates,  and  were  proceeding  to  erect  town  stables,  etc,  on  it. 
In  a  suspension  and  interdict  brought  by  one  of  the  inliabitants — 
Hddy  (1)  that  the  ground  was  vested  in  the  Magistrates  for  the 
common  use  and  enjoyment  of  the  inhabitants,  and  that  neither 
previous  encroachments,  nor  its  neglected  condition,  nor  the  fact 
that  it  was  of  little  or  no  real  value  to  the  public,  entitled  the 
Magistrates  to  apply  it  to  any  purpose  inconsistent  with  sucli 
common  use  and  enjoyment;  (2)  that  the  Police  and  Improve- 
ment Act,  1862,  and  the  Lands  Clauses  Act,  1845,  did  not  enable 
the  Magistrates  as  Police  Commissioners  to  acquire  from  themselves 
as  Magistrates  property  vested  in  them  for  behoof  of  the  inhabitants, 
so  as  to  deprive  the  inhabitants  of  the  uses  had  of  the  property  from 
time  immemorial 

In  the  above  case,  Grahame  v.  Magistrates  of  Kirkcaldy,  19th  June 
1879  (6  R,  1066),  before  interdict  was  granted,  buildings  had  been 
completed  by  the  Magistrates,  at  a  cost  of  £2000.  In  Grahame  v. 
Magistrates  of  Kirkcaldy,  26th  July  1882  (9  R,  H.  L.,  91  ^  L.  R,  7 
App.  Cas.,  547),  which  was  a  subsequent  action  at  the  instance  of 
the  interdictor  against  the  Magistrates  for  declarator  that  the  ground 
was  vested  in  them  for  the  use  of  the  public,  and  that  they  had  no 
right  to  erect  buildings  thereon,  and  for  decree  ordaining  them 
to  remove  the  buildings  already  erected,  the  Magistrates  offered  to 
make  over  a  piece  of  ground,  near  the  ground  in  dispute,  of  double 
the  size,  for  the  use  of  the  community.  HdA^  in  affirming  judg- 
ment of  the  Court  of  Session,  19th  June  1881  (8  R,  395),  that  the 
interest  of  the  community  was  to  be  considered  on  both  sides  of  the 
question,  and  that  therefore  the  offer  of  the  Magistrates  should  in 
the  circumstances  be  accepted. 

In  a  dispute  between  the  Magistrates  of  a  royal  burgh,  and  a 
proprietor  therein,  relative  to  the  property  of  a  private  road  therein, 
the  Magistrates  produced  a  title  which,  prima  faciey  included  it, 
while  the  latter  produced  none.  It  appeared  that  his  predecessors 
had  formerly  enjoyed  a  servitude  over  it^  but  that  one  of  them  had, 
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between  twenty  and  thirty  years  before  the  question  aroee,  aban^ 
doned  the  use  of  it,  and  formed  a  now  access  to  his  lands.  HMy 
(1)  that  the  Magistrates  were  proprietors  of  the  road,  because  it  lay 
within  the  burgh,  and  they  were  not  shown  to  have  parted  with  it, 
but,  on  the  contrary,  had  a  title  which, prima  facte^  included  it;  (2) 
that  any  right  or  servitude  which  the  proprietor's  predecessors  had 
over  it  had  been  abandoned  by  them. 

Corporation  of  Rutherglen  v.  Bainbridge,  10th  Mar.  1886  (13  R., 
745;  23  S.  L.  R,  522). 

Improvement  of  StreMs, — In  England,  "if  the  alteration  of  a  high- 
way amounts  to  a  diversion  of  it,  the  Urban  Sanitary  Authority 
must  obtain  an  order  of  Quarter  Sessions,  in  pursuance  of  the  High- 
way Act,  1835,  5  &  6  Will.  IV.  c.  50,  sees.  84-91,  before  they 
can  stop  up  any  part  of  the  existing  highway.  Thus  the  Urban 
Sanitary  Authority  of  an  Improvement  Act  district  carried  out  the 
diversion  of  a  highway  in  1878  without  obtaining  such  an  order, 
and  permitted  an  adjoining  owner  to  build  upon  the  site  of  the  old 
road.  The  owner  was  indicted  for  thus  obstructing  the  highway, 
and  a  verdict  for  the  Crown  was  upheld,  on  the  ground  that  it  was 
not  competent  to  the  Authority  to  stop  up  and  enclose  this  old 
portion  of  the  road,  without  observing  the  proper  legal  method  for 
such  act,  namely,  procuring  an  order  of  Quarter  Sessions,  for  other- 
wise the  highway  could  not  be  divested  of  its  character  of  a  public 
high  road.  Reg.  v,  Platts  (49  L.  J.,  Q.  B.,  848;  43  L.  T.,  N.  S., 
159 ;  28  W.  R.,  915 ;  44  J.  P.,  765).  In  the  foregoing  case,  it  was 
contended  that  the  Authority  had  power  to  effect  the  alteration 
under  the  incorporated  provisions  of  the  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  34,  seca  66,  67,  as  an 
improvement,  but  on  this  point  the  Court  said  that,  as  there  were 
only  a  few  houses  on  one  side  of  the  road,  and  none  on  the  other, 
the  road  was  not  a  *  street  *  within  the  Act.  See  Mayor  of  Ports- 
mouth ».  Smith  (L.  R.,  13  Q.  B.  D.,  195;  53  L.  J.,  Q.  B.,  92); 
affirmed  by  House  of  Lords  on  another  point  (L.  R.,  10  App.  Cas., 
364 ;  54  L  J.,  Q.  B.,  473 ;  53  L.  J.,  N.  S.,  394 ;  49  J.  P.,  676)."— 
Glen,  p.  278. 

A  Local  Authority  who  require  lands  for  the  purposes  of  the  Act, 
are  not  confined,  in  exercising  their  compulsory  powers  of  purchase, 
to  the  narrow  limits  of  the  property  strictly  required  for  the  purposes 
specified,  as  the  cases  deciding  that  railway  companies  cannot  take 
compulsorily  more  land  than  is  actually  required  for  their  works,  do 
not  apply  to  a  corporation  taking  lands  for  public  improvements  and 
not  for  gain.  Quinton  v.  Corporation  of  Bristol  (L.  R.,  17  Eq.,  524). 
— Bazalgette,  p.  141. 

Power  to  carry  out  improvement  schemes  is  also  given  by  the 
Housing  of  the  Working  Classes  Act,  1890,  53  &  54  Vict.  c.  70, 
the  administration  of  which  is  in  the  hands  of  the  Commissioners  as 
the  Local  Authority  for  sanitary  purposes.  For  the  procedure  refer- 
ence is  made  to  the  Act  itself,  but  the  following  sections  indicate 
the  general  scope  of  its  provisions  in  regard  to  improvement  schemes. 
Part  I.  deals  with  "  unhealthy  areas." 
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"6. — (1)  The  improvement  scheme  of  a  Local  Authority  shall  be 
accompanied  by  maps,  particulars,  and  estimates,  and  (a)  may  ex< 
elude  any  part  of  the  area  in  respect  of  which  an  official  representa- 
tion is  made,  or  include  any  neighbouring  lands,  if  the  Local 
Authority  are  of  opinion  that  such  exclusion  is  expedient  or  in- 
clusion is  necessary  for  making  their  scheme  efficient  for  sanitary 
purposes ;  and  (6)  may  provide  for  widening  any  existing  approaches 
to  the  unhealthy  area,  or  otherwise  for  opening  out  the  same  for  the 
purposes  of  ventilation  or  health  ;  and  (c)  shall  provide  such  dwell- 
ing accommodation,  if  any,  for  the  working  classes  displaced  by  the 
scheme  as  is  required  to  comply  with  this  Act ;  and  \d)  shall  pro- 
vide for  proper  sanitary  arrangements." 

For  the  purpose  of  the  compulsory  acquisition  of  lands  and 
premises,  the  provisions  of  the  Lands  Clauses  Acts  are  incor- 
pora|^d  with  certain  modifications,  and  special  precautions  are 
taken  with  the  view  of  preventing  owners  of  insanitary  premises 
profiting  by  their  own  neglect.     (See  sec.  21.) 

Part  IL  of  the  Act  deals  with  "  unhealthy  dwelling-houses,"  and 
provides  means  of  closing  such,  and  in  certain  cases  demolishing 
them.  It  also  provides  means  of  removing  what  are  termed  "ob- 
structive buildings."  An  obstructive  building,  in  the  sense  of  the 
Act,  is  any  building  which,  •*  although  not  in  itself  unfit  for  human 
habitation,  is  so  situate  that,  by  reason  of  its  proximity  to  or  contact 
with  any  other  buildings,  it  causes  one  of  the  following  effects,  that 
is  to  say — (a)  It  stops  ventilation,  or  otherwise  makes  or  conduces 
to  make  such  other  buildings  to  be  in  a  condition  unfit  for  human 
habitation,  or  dangerous  or  injurious  to  health ;  or  (6)  It  prevents 
proper  measures  from  being  carried  into  effect  for  remedying  any 
nuisance  injurious  to  health,  or  other  evils  complained  of  in  respect 
of  such  other  buildings." 

"  39. — (1)  In  any  of  the  following  cases,  that  is  to  say— (a)  Where 
an  order  for  the  demolition  of  a  building  has  been  made  in  pursuance 
of  this  part  of  this  Act,  and  it  appears  to  the  Local  Authority  that  it 
would  be  beneficial  to  the  health  of  the  inhabitants  of  the  neighbour- 
ing dwelling-houses  if  the  area  of  the  dwelling-house  of  which  such 
building  forms  part  were  used  for  all  or  any  of  the  following 
purposes,  that  is  to  say,  either — (i.)  dedicated  as  a  highway  or  open 
space,  or  (ii.)  appropriated,  sold,  or  let  for  the  erection  of  dwellings 
for  the  working  classes,  or  (iii.)  exchanged  with  other  neighbouring 
land  which  is  more  suitable  for  the  erection  of  such  dwellings,  and 
on  exchange  will  be  appropriated,  sold,  or  let  for  such  erection ;  or, 
(6)  Where  it  appears  to  the  Local  Authority  that  the  closeness, 
narrowness,  and  bad  arrangement  or  bad  condition  of  any  buildings, 
or  the  want  of  light,  air,  ventilation,  or  proper  conveniences,  or  any 
other  sanitary  defect  in  any  buildings,  is  dangerous  or  prejudicial  to 
the  health  of  the  inhabitants  either  of  the  said  buildings  or  of  the 
neighbouring  buildings,  and  that  the  demolition  or  the  reconstruction 
and  re-arrangement  of  the  said  buildings  or  of  some  of  them  is 
necessary  to  remedy  the  said  evils,  and  that  the  area  comprising 
those  buildings,  and  the  yards,  outhouses,  and  appurtenances  thereof, 
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and  the  site  thereof,  is  too  small  to  be  dealt  with  as  an  unhealthy 
area  under  Part  I.  of  this  Act, — the  Local  Authority  shall  pass  a 
resolution  to  the  above  effect,  and  direct  a  scheme  to  be  prepared  for 
the  improvement  of  the  said  area." 

The  expenses  of  operations  under  the  Housing  of  the  Working 
Classes  Act  form  a  charge  against  the  Public  Health  Assessment. 


Obstructions  and  Line  of  Streets. 

155.  Gates  may  be  erected  by  Commissioners  across 

any  Ck>art. — The  Commissioners  may  erect  across  the  whole 
or  any  part  of  any  court  an  iron  gate  or  gates,  for  the  purpose 
of  preventing  the  public  from  passing  through  the  same  during 
such  hours  as  they  consider  expedient  for  the  purposes  of 
police,  and  may  cause  such  gate  or  gates  to  be  locked,  and  the 
keys  thereof  to  be  kept  during  the  said  period  by  the  constable 
on  duty  in  the  district,  or  by  some  other  person  residing  in 
the  neighbourhood ;  but  such  gate  or  gates  shall  be  so  placed 
and  managed  that  free  and  uninterrupted  communication  shall 
at  all  hours  exist  between  every  land  or  heritage  in  such  court, 
and  some  street  in  the  neighbourhood. 

The  object  of  the  section  is  to  prevent  a  thoroughfare  at  night 
through  courts,  without  preventing  access  to  the  houses,  etc.,  therein. 

For  the  meaning  of  the  expression  "  for  the  purposes  of  police," 
see  under  sec.  122. 

156.  Commissioners  may  require  Dangerous  Open- 
ings in  Streets  and  Courts  to  be  built  up. — The  Com- 
missioners may  require  any  owner  or  occupier  of  a  land  or 
heritage  to  build  up  or  cease  to  use  any  opening  in  the  foot 
pavement,  or  in  the  causeway  of  any  street  or  any  court,  which 
has  been  made  or  is  used  for  the  purpose  of  giving  light  or 
access  to  some  apartment  in  a  building  adjoining  such  street 
or  court,  or  to  some  cellar  or  vault  underneath  the  said  foot 
pavement,  if  such  opening  extends  beyond  the  footway,  or  if 
it  is  not  provided  with  a  sufficient  fluted  iron  grating  or  other 
sufficient  covering,  or  if  it  is  insecure  or  otherwise  dangerous 
to  the  public ;  and  if  such  owner  or  occupier  shall  not,  within 
eight  days  after  such  notice,  build  up  or  cease  to  use  any  such 
opening,  or  to  provide  the  same  with  a  sufficient  covering 
to  the  satisfaction  of  the  Commissioners,  he  shall  be  guilty 
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of  an  offence,  and  shall  be  liable  to  a  penalty  not  exceeding 
40s. 

See  sub-head  (22),  sec  4,  for  definition  of  "  owner,"  (21)  "occupier," 
(31)  "street,"  (10)  "court,"  (3)  "building."  See  sec.  487  for  im* 
priBonment  in  default  of  paying  fines;  500  and  501,  as  to  penalty  on 
repetition  of  oflTences  and  power  to  mitigate ;  336,  as  to  form  and 
service  of  notice. 

157.  Houses  may  be  set  forward  for  improYing 

line  of  Street. — ^The  Commissioners  may  allow,  upon  such 
terms  as  they  think  fit,  any  building  within  the  burgh  to  be 
set  forward  for  improving  the  line  of  the  street  in  which  such 
building  or  any  building  adjacent  thereto  is  situated. 

See  sub-head  (3),  sec  4,  for  definition  of  "building,"  (4)  "burgh," 
(31)  "street" 

In  Michie's  Trustees  v.  Grant  and  Others,  8th  Nov.  1872  (11  M., 
51),  the  Aberdeen  Police  and  Water- Works  Act,  1862,  authorised 
the  Commissioners  under  it  to  "allow,  upon  such  terms  as  they 
think  fit,  any  building  within  the  limita  of  this  Act  to  be  set  forward 
for  improving  the  line  of  the  street  in  which  such  building  or  any 
building  adjacent  thereto  is  situated."  Held,  in  a  question  between 
two  neighbouring  proprietors  in  a  street,  that  this  clause  authorised 
the  Pohce  Commi8sioner8,within  reasonable  limits,  to  allow  proprietors 
to  build  beyond  the  limits  of  their  property  upon  the  solum  of  the 
street 

Diversion  of  Streets  in  England. — "  In  a  case  in  which  a  highway 
had  no  houses  on  one  side,  and  only  a  few  on  the  other,  it  was  held 
that  this  section  did  not  authorise  the  Urban  Sanitary  Authority  to 
straighten  a  bend  in  it  without  first  obtaining  an  order  of  Quarter 
Sessions  authorising  the  diversion.  Reg.  v.  Platts  (49  L.  J.,  Q.  B., 
848 ;  43  L.  T.,  N.  S.,  159  ;  28  W.  R,  915 ;  44  J.  P.,  765)."— Glen, 
p  747. 

In  England,  by  sec.  156  of  the  Public  Health  Act,  1875,  it  is 
provided  that  "  it  shall  not  be  lawful  in  any  urban  district^  without 
the  written  consent  of  the  Urban  Authority,  to  bring  forward  any 
house  or  building  forming  part  of  any  street,  or  any  part  thereof, 
beyond  the  front  wall  of  the  house  or  building  on  either  aide  thereof, 
nor  to  build  any  addition  thereto  beyond  the  front  of  the  house  or 
building  on  either  side  of  the  same."  It  was  held  under  this  that 
"  the  Court  will  not  interfere  by  injunction  to  restrain  proceedings 
before  Justices  on  any  ground  which  is  merely  matter  of  defence 
before  the  Justices,  for  the  Court  will  assume  that  the  Justices  will 
give  full  weight  to  such  defences ;  though  it  may  interfere  to  prevent 
a  wrongful  act,  such  as  exceeding  statutory  powers  by  pulling  down 
a  house.  The  Court  therefore  refused  to  restrain  an  Urban  Sanitary 
Authority  from  taking  proceedings  under  sec.  156,  in  respect  of  an 
alleged  bringing  fonvaid  of  the  front  of  a  house.    Kerr  v.  Corporation 
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of  Preston  (L.  R,  6  Cb.  D.,  463;  46  L.  J.,  Ch.,  409;  25  W.  R^ 
265)."— Glen,  p.  284. 

158.  Houses  projecting  beyond  line  of  Street^ 
when  taken  down  to  be  set  back. — When  any  house 

or  building  has  been  taken  down  in  whole  or  in  part  in  order 
to  be  altered,  or  is  to  be  rebuilt,  the  Commissioners  may 
require  the  same  to  be  set  backwards  to  or  toward  the  line  of 
the  street,  or  the  line  of  the  adjoining  houses  or  building^,  or 
such  other  line  as  may  be  fixed  by  the  Commissioners,  in  such 
manner  «w  the  Commissioners  may  direct,  for  the  improve- 
ment of  such  street :  Provided  always,  that  the  Commissioners 
shall  make  full  compensation  to  the  owner  of  any  such  house 
or  building  for  any  damage  he  may  thereby  sustain,  which 
compensation  may  be  settled  by  mutual  agreement,  or  in  thQ 
same  manner  as  compensation  for  land  to  be  taken  under  the 
provisions  of  the  Lands  Clauses  Acts  is  directed  to  be 
settled,  and  shall  form  a  charge  against  the  general  improve- 
ment rate. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(31)  "  street,"  (22)  "  owner."  See  sec.  359  as  to  general  improve- 
ment assessment.     See  sec.  240  as  to  meaning  of  "  rebuilt." 

The  words  "  or  such  other  line  as  may  bo  fixed  by  the  Com- 
missioners "  are  new,  and  do  not  occur  in  the  corresponding  section, 
162,  of  the  1862  Act.  Regard  must  be  had  to  this  fact  in  considering 
the  decisions  under  that  section. 

The  General  PoUce  Act,  1862,  sec.  162,  enacts  that  "where  any 
house  or  building,  any  part  of  which  projects  beyond  the  regular  line 
of  the  street,  or  beyond  the  front  of  the  house  or  building  on  either 
side  thereof,  has  been  taken  down  in  order  to  be  altered,  or  is  to  be 
rebuilt,  the  Commissioners  may  require  the  same  to  be  set  backwards 
to  or  towards  the  line  of  the  street,  or  the  line  of  the  adjoining  houses 
or  buildings."  A  house  in  a  burgh  which  had  adopted  the  Act 
stood  back  some  feet  from  the  line  of  the  street,  and  had  a  small 
plot  of  ground  in  front  of  it,  separated  from  the  street  by  a  low  wall 
and  railing.  The  proprietor  proposed  to  pull  down  the  front  wall  of 
the  house  and  advance  it  to  the  site  of  the  wall  and  railing,  which 
projected  somewhat  beyond  the  lino  of  the  adjoining  premises. 
Held  (off,  judgment  of  Second  Division),  that  the  wall  and  railing  did 
not  constitute  a  building  in  the  sense  of  the  section,  and  that  the 
Commissioners  were  not  empowered  to  require  the  proprietor,  in 
rebuilding,  to  keep  back  the  new  front  wall  of  his  house  in  a  line 
with  that  of  the  adjoining  house. 

Observed,  that  if  the  Police  Commissioners  wished  to  widen  the 
street  by  setting  back  the  proprietor's  garden  wall  to  the  line  of  the 
adjoining  house,  they  had  powers,  under  sec,  161,  to  acquire  part  of 
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Die  ground  for  this  purpose,  and  under  sec.  163  they  had  power  to 
obtain  the  removal  of  inconvenient  projections.  Police  Com- 
roissioners  of  Fort-William  t?,  Kennedy,  8th  July  1878  (5  K.,  H.  L., 
215). 

In  Robertson  v.  Greenock  Police  Board,  11th  Dec.  1883  (11  R, 
304),  sec.  162  of  the  General  Police  Act,  1862,  enacts  that 
when  any  house  which  projects  beyond  the  regular  line  of  the  street, 
or  the  front  of  the  house  on  either  side  of  it,  has  been  taken  down 
in  order  to  be  altered,  or  is  to  be  rebuilt,  the  Commissioners  may 
require  it  to  be  set  back  to  the  line  of  the  street,  or  the  line  of  the 
adjoining  house,  provided  that  the  Commissioners  shall  make  full 
compensation  to  the  owner. 

In  a  burgh  which  had  adopted  the  Act,  one  division  of  a  long 
street  consisted  on  one  side  of  public  buildings  (with  a  frontage  four 
feet  back  from  the  general  line  of  the  street)  and  of  two  adjoining 
houses,  Nos.  2  and  4,  occupied  as  one  tenement,  belonging  to  one 
proprietor,  with  a  frontage  in  line  with  the  general  line  of  the  street. 
In  1878  the  proprietor  applied  to  the  Dean  of  Guild  for  a  warrant  to 
rebuild  the  two  houses  on  the  same  site;  whereupon  the  Police 
Commissioners  served  a  requisition  requiring  the  new  buildings  to  be 
rebuilt  four  feet  back,  in  line  with  the  adjoining  public  buildings. 
The  owner  did  not  take  down  either  house,  but  in  1881  presented  a 
second  petition  for  warrant  to  take  down  and  rebuild  the  one  house, 
No.  2,  which  did  not  adjoin  tlie  public  buildings.  A  second  requisi- 
tion was  then  made,  requiring  the  petitioner,  as  owner  of  the  house  or 
building  numbered  2  and  4,  "  and  which  house  or  building,  or  a  part 
thereof,  is  about  to  bo  altered  or  rebuilt,  and  which  house  at  present 
projects  four  feet  beyond  the  line  of  the  adjoining "  buildings,  and 
beyond  the  line  of  street  from  A  to  B,  describing  the  division  of  the 
street,  to  set  back  the  front  of  the  buildings  to  be  erected  to  the  line 
of  the  adjoining  public  buildings  and  of  the  street.  In  an  action 
brought  by  the  owner  of  the  houses  for  declarator  that  he  was 
entitled  to  build  up  to  the  line  of  his  former  frontage,  the  Court 
held  that  Nos.  2  and  4  were  to  be  regarded  as  one  building; 
that  the  line  of  the  adjoining  public  buildings  was  to  be  taken 
as  the  line  of  the  street;  and  that,  therefore,  the  requisition 
must  receive  effect — diss.  Lord  Craighill,  who  held  that  Nos.  2  and 
4  were  to  be  regarded  as  separate  buildings,  and  that  the  pursuer  was 
entitled  to  rebuild  No.  2  on  its  former  site,  as  it  did  not  project 
beyond  No.  4  or  beyond  the  general  line  of  the  street,  of  which  the 
adjoining  public  buildings  formed  a  mere  fraction. 

In  Burnet  v.  Bush,  13th  November  1849  (12  D.,  44),  the  Police 
Act  for  a  burgh  provided  that  where  any  building  in  a  street  which 
projected  beyond  the  adjacent  houses  was  taken  down  in  order  to  be 
rebuilt,  the  Dean  of  Guild  Court  might,  on  application  by  the  pro- 
curator-fiscal, order  the  new  building  to  be  erected  in  a  line  with 
those  adjacent.  Part  of  a  tenement  having  been  taken  down  to  be 
rebuilt,  the  procurator-fiscal  applied  for  interdict  against  the  proceed- 
ings, as  falling  under  the  Act.  The  tenement  in  question  was 
separated  from  those  alleged  to  be  adjacent  by  a  lane^  and  wa§ 
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Bituated  at  the  junction  of  two  streets,  so  that  if  the  whole  building 
were  lined  back  as  proposed,  part  of  the  front  to  the  other  street 
would  be  taken  away.  Note  refused.  In  this  case  the  Lord  Justice- 
Clerk  (Hope)  said :  "  Truly,  I  never  saw  an  attempt  to  enforce  a 
Statute  which  would  be  productive  of  more  injustice.  The  hotel 
forms  the  entrance  to  Dunlop  Street  from  Argyle  Street,  and  that 
entrance  I  conceive  to  be  the  most  leading  and  important  part  of  the 
whole  street.  It  is  asserted  that  60  feet  is  the  true  width  of  Dunlop 
Street,  and  that  the  houses  as  they  are  rebuilt  are  to  be  lined  back 
to  this  line.  But  the  result  of  this  would  be  at  least  to  cut  off  20 
feet  from  the  front  to  Argyle  Street,  and  I  cannot  see  how  the  com- 
plainer  can  possibly  claim  a  right  to  interfere  with  that  front.  Is  the 
proprietor  to  lose  20  feet  of  the  breadth  of  this  one  tenement  1  For 
it  is  all  one  tenement.  And  if  the  front  to  Argyle  Street  is  not  to 
be  altered,  there  can  be  no  advantage  gained  by  taking  away  this 
part.  The  breadth  of  the  Argyle  Street  front  forms  the  breadth  of 
the  respondent's  house,  and- it  is  impossible,  by  any  fair  construction 
of  the  Statute,  to  compel  him  to  give  up  any  part  of  the  breadth  of 
his  tenement." 

Considerable  difficulty  has  been  experienced  as  to  the  operation 
of  the  Turnpike  Act  and  the  Roads  and  Bridges  Act  with  reference 
to  the  powers  of  Local  Authorities  as  to  setting  back  buildings  in 
burghs  administered  under  the  Police  Acts,  as  well  as  under  the 
Roads  Acts,  and  the  following  opinions  may  be  of  service  in  regard 
thereto.  In  a  case  where  a  church  was  erected  many  years  ago,  the 
side  wall  of  which  was  only  1 1  feet  from  the  centre  of  A.  street,  and 
which  was  to  be  taken  down  to  be  rebuilt  on  the  same  site.  It  stood 
in  a  corner  at  the  junction  of  two  streets,  A.  street  and  B.  street. 
The  line  of  A.  street  was  very  irregular  as  to  the  width  at  which  the 
buildings  were  erected  from  its  centre,  and  it  was  desired  to  make  it 
of  an  uniform  width,  and  with  this  view  the  owners  of  the  church 
were  requested  to  keep  the  new  building  to  the  line  of  the  houses 
immediately  to  the  west  thereof.  The  houses  immediately  to  the 
east  were  closer  to  the  street  than  the  church,  while  those  on  the 
west  were  further  back.  The  owners  of  the  church  declined  to  keep 
back  the  new  building,  and  the  opinion  of  the  Lord  Advocate  (Sir 
C.  J.  Pearson)  was  taken,  when  he  stated  as  regards  the  powers  of 
the  Road  Trustees : 

"  I  am  of  opinion  (1)  that  sec.  91  of  the  General  Turnpike  Act  does 
not  apply  to  the  case  of  existing  buildings  being  taken  down  in  order 
to  be  rebuilt  on  the  same  lines ;  and,  further,  (2)  that  that  section 
does  not  in  any  view  apply  to  the  street  in  question,  because  it  was 
a  street  vested  in  the  Local  Authority  at  the  commencement  of  the 
Roads  and  Bridges  Act  in  A,  and  therefore  not  included  in  the 
definition  of  *  highway '  in  sec.  3  of  that  Act.  It  is  true  that  in  the 
leading  words  of  sec.  63  of  the  Local  Roads  Act,  1863,  only  the 
management  of  the  burgh  roads  is  transferred ;  but  the  section  as  a 
whole  imports,  in  my  opinion,  such  a  transfer  of  the  roads  as  satisfies 
the  words  *  vested  in  the  Local  Authority  *  occurring  in  the  inter- 
pretation of  'highway'  above  referred  to.     I  have  considered  the 
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effect  of  sec  123  of  tlie  Roads  and  Bridges  Act,  1878,  as  applying 
the  91st  section  of  the  General  Turnpike  Act  to  the  street  or  road 
in  question  ;  but  it  does  not  appear  to  me  to  have  that  effect.  It 
enacts  that  'turnpike  roads'  shall  mean  and  apply  to  the  roads, 
highways,  and  bridges  placed  under  the  management  of  the  Local 
Authority  by  this  Act>  but  B.  street  was  not  placed  under  the 
management  of  the  memorialists  by  the  Boads  and  Bridges  Act,  as 
applied  by  the  Local  Government  Act.  It  was  under  their  manage- 
ment before ;  and  the  Roads  and  Bridges  Act  was  not  intended  to 
alter  the  management  of  such  roads  or  streets,  or  to  enlarge  the 
powers  of  Burgh  Magistrates  in  relation  to  them.  I  am  of  opinion 
that  the  memorialists  have  the  right  claimed  (a)  in  a  case  of  the 
formation  of  new  streets ;  but  (6)  not  in  the  case  of  new  buildings  on 
old  streets ;  nor  (c)  in  the  case  of  old  buildings  taken  do^vn  to  be 
rebuilt  on  the  same  line.  By  an  old  street  I  mean  one  vested  in  the 
memorialists  at  the  commencement  of  the  Roads  Act  within  the  burgh." 

In  answer  to  the  query,  '^  In  the  circumstances  of  the  present  case, 
have  the  memorialists  as  Road  Trustees  right  to  insist  on  the  trustees 
of  the  church  keeping  back  the  new  building  to  the  line  of  the  buildings 
on  the  west  of  it?"  Sir  Charles  Pearson  answered,  "I  think  not" 

With  reference  to  the  powers  of  the  Police  Commissioners  under 
the  Act  of  1862  in  the  same  case,  Sir  Charles  Pearson  said  :  "  This 
seems  to  me  to  be  entirely  a  question  of  fact,  as  to  which  I  can  only 
judge  from  the  plan  laid  before  me.  Sec.  162  of  the  General  Police 
Act  applies  only  in  two  cases,  namely,  where  the  building  in  question 
(a)  projects  beyond  the  regular  line  of  the  street,  or  (i)  projects 
beyond  the  front  of  the  house  or  building  on  either  side  thereof. 
The  memorial  seems  to  regard  the  case  as  being  within  the  first 
category.  I  can  only  say  that,  looking  to  the  plan,  I  do  not  agree 
with  this  view,  taking  the  street  as  a  whole;  while,  if  only  the 
division  of  the  street  in  which  the  chapel  stands  is  regarded,  the 
facts  are  quite  the  other  way.  Can  the  case,  then,  be  brought 
within  the  second  category  %  I  rather  think  not,  though  this  is  a 
more  difficult  question.  The  house  on  the  east  projects  a  good  deal 
further  forward  than  the  chapel  does.  The  house  on  the  west  is 
across  another  street,  and,  moreover,  is  not  said  to  give  the  *  line  of 
the  street'  at  alL  That  is  said  to  be  determined  by  a  boundary 
wall,  Mrs.  White's  house  standing  apparently  within  its  own  grounds. 
In  these  circumstances,  I  think  the  memorialists  would  have  a  diffi- 
culty in  bringing  the  case  as  stated  within  the  second  category, 
as  a  wall  is  not  a  building,  within  the  meaning  of  this  section. 
Kennedy  v.  Fort -William  Police  Commissioners  (4  R.,  266;  aff, 
15  S.  L.  R,  765).  The  Court  would  be  the  more  ready  to  come  to  this 
conclusion,  seeing  that  sec.  162  provides  only  for  compensation  for 
damage;  and  as  the  ultimate  purpose  of  the  Commissioners 
apparently  is  to  acquire  the  land  so  as  to  widen  the  street,  they 
might  appear  to  be  using  sec.  162  in  order  to  accomplish  indirectly 
the  end  provided  for  by  sec.  161." 

In  answer  to  the  query,  "  Counsel  will  advise  if,  in  his  opinion, 
tiiere  is  a  distinction  between  new  streets,  new  buildings,  either  in 
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new  or  old  streets,  and  reconstruction  of  old  buildings,  as  to  the 
memorialists'  power  of  interference,"  Sir  Charles  Pearson  said  :  "  Sec. 
162  applies  to  all  *  streets'  as  defined  by  the  Police  Act ;  and  the 
section  itself  defines  the  state  of  facts  which  must  exist  as  to  any 
given  building  before  the  section  can  lie  invoked.  The  distinctions 
pointed  at  in  the  query,  so  far  as  I  can  follow  them,  do  not  apply." 

The  following  opinion  was  obtained  from  the  Lord  Advocate,  Mr. 
J.  P.  R  (now  Lord)  Robertson,  and  Professor  Rankine,  the  facts  on 
which  it  proceeded  being  the  general  principle  and  application 
sufficiently  brought  out  therein:  "We  are  clearly  of  opinion  that 
the  91st  section  of  the  Turnpike  Act,  as  incorporated  in  the  Local 
Act,  does  not  apply  to  the  proposed  frontage  abutting  on  the  piece 
of  ground  here  referred  to.  That  gi'ound  is  not  part  of  any  road  or 
street ;  it  was  excluded  when  the  Corpomtion  took  over  the  adjoin- 
ing street ;  it  has  not  been  used  as  a  street  or  road ;  it  has  been 
treated  by  the  Burgh  Authorities  in  a  way  inconsistent  with  that 
character ;  and  it  seems  to  be  the  private  property  of  C.  D.,  free  from 
any  servitude  or  right  of  way.  Hence  the  only  mode  of  preventing 
Mr.  K  from  pushing  the  front  of  his  proposed  warehouse  up  to  his 
boundary,  would  be  to  induce  C.  D.  to  interfere  for  the  prevention  of 
trespass,  or  to  acquire  the  land  from  him  if  be  is  willing  to  convey 
it — gratuitously,  but  not  otherwise.  We  are  not  able  to  discover 
in  the  Acts  any  authority  conferred  on  the  burgh  to  purchase  this 
land  for  the  making  of  a  new  street ;  since  the  42nd  section  of  the 
Local  Act  applies  only  to  the  widening  and  improving  of  existing 
roads  and  bridges  and  making  approaches  to  new  bridges ;  and  the 
formation  of  a  bridge  near  this  place  is  not  now  in  contemplation. 
Moreover,  to  make  this  piece  of  ground  part  of  the  street,  or  to 
recognise  it  as  such,  would  be  to  defeat  the  object  of  the  memorialists ; 
for  Mr.  E.  might  meanwhile  have  commenced  his  frontage ;  the  91st 
section  would  not  for  the  above  reasons  apply;  and  he  would 
probably  not  come  to  any  *  agreement  *  under  the  said  42nd  section 
to  surrender  any  part  of  his  laud. 

"  Q.  Keeping  in  view  that  the  solum  of  the  roadway  in  front  of  the 
houses  facing  the  river  has  been  declared  to  be  Mr.  E.'s  private  pro- 
perty, and  that  the  corporation  have  been  interdicted  from  inter- 
fering with  it  in  any  way,  and  that  they  agreed  to  its  being  formed 
15  feet  in  width  (exclusive  of  footway,  etc.),  would  the  corporation 
be  entitled  to  put  back  the  line  of  his  proposed  buildings  25  feet  from 
the  centre  of  that  road  also? 

"-4.  This  question  in  effect  queries  whether  the  said  91st  section 
applies  to  the  space  between  the  line  of  houses  facing  the  so-called 
riverside  part  of  A.  street  and  the  proposed  warehouse.  We  are  of 
opinion  that  it  does  not  That  section  applies,  in  the  first  place,  to 
turnpike  roads  already  constructed,  and  is  intended  to  prevent 
encroachments  thereon;  and  the  incorporating  section  (40)  of  the 
Local  Act  quite  consistently  restricts  its  scope  to  roads  and  streets 
abeady  made  and  constnicted,  or  assumed  by  virtue  of  the  Local 
Act  and  the  Police  Act— that  is,  as  we  understand  it,  made,  con- 
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strueted,  or  assumed  as  roads  or  streets  at  the  date  when  the  question 
of  encroachment  arisea  But  the  important  question  remains  behind, 
whether,  by  building  a  warehouse  as  proposed,  Mr.  E.  would  not 
bring  himself  under  the  provisions  of  the  46th  section  of  the  Local 
Act  when  fairly  construed,  and  would  not  therefore  be  compelled, 
failing  the  written  consent  of  the  corporation,  to  leave  40  feet  of 
width  between  the  warehouse  and  the  dwelling-houses.  The  burgh 
need  not  dread  being  barred  by  its  own  proceedings  from  raising  this 
question ;  for,  even  if  these  have  not  fallen  through,  they  took  place 
in  contemplation  of  a  different  state  of  circumstances,  namely,  the 
formation  of  a  street  built  on  one  side  only.  Now,  it  is  true  that  the 
46th  section,  if  strictly  construed,  relates  only  to  new  streets  in 
regard  to  which  the  proprietor  has  once  for  all  made  up  his  mind  to 
build  on  both  sides  or  on  one  side  only.  But  we  cannot  think  that 
the  Court  would  allow  such  a  provision  to  be  evaded  by  the  simple 
expedient  of  first  building  on  one  side  only,  and  then,  after  an 
interval,  building  on  the  other.  If  we  are  right,  it  seems  to  be  the 
sounder  view  that  Mr.  R,  by  erecting  a  warehouse,  would,  ipso  facta, 
'  make  a  new  street '  in  the  sense  of  the  section.  For  its  purpose 
undoubtedly  is  to  enable  the  burgh  to  impose  in  regard  to  new 
streets  (whether  public  or  private  in  the  technical  sense  of  these 
words)  proper  precautions  in  the  interests  of  the  public  health.  At 
the  same  time,  we  do  not  regard  the  applicability  of  this  section  as 
by  any  means  clear. 

"  a  Are  Counsel  of  opinion  that  under  no  circumstances  is  a  pro- 
prietor entitled  to  compensation  upon  being  debarred  from  building 
by  the  enforcement  of  the  provisions  of  the  91st  section,  read  in 
connection  with  the  42nd  clause  of  the  Local  Act  and  the  opening 
words  of  sec  40,  whereby  the  9 1st  clause  of  the  Turnpike  Act  is 
incorporated  1 

"  A.  We  cannot  find  any  warrant  for  compensation  being  given  in 
the  case  figured ;  either  under  the  9l8t  section,  which  conferred  no 
right  and  imposed  no  duty  on  the  Turnpike  Road  Trustees  to  make 
compensation,  and  whose  provisions  are  not  altered  in  this  respect 
by  the  incorporating  clause ;  or  under  the  42nd  section,  which  does 
not  apply  to  the  case.  These  sections  relate  to  different  states  of 
circumstances.  The  former,  as  has  been  already  said,  is  intended  to 
prevent  encroachment ;  the  latter,  to  enable  the  corporation  to  widen 
streets  where  there  is  admittedly  no  encroachment.  We  see  no 
Wson  for  altering  the  opinion  given  by  us  in  September  1888 ;  and 
the  suggestion  made  at  the  close  thereof  has  not  been  weakened  by 
anything  which  has  since  occurred. 

"Q.  If  Mr.  K  were  to  acquiesce  in  the  resolution  of  the  cor- 
poration, or  to  be  legally  compelled  to  build  back  to  the  25-feet  line, 
would  it  devolve  upon  the  corporation  or  himself  to  erect  a  retain- 
ing wall  to  connect  the  existing  one  from  the  point  M  to  the 
retaining  wall  of  his  new  building  t 

"  A.  It  appears  to  us  that  there  would  be  no  such  duty  incumbent 
upon  either  party.     Mr.  £.  might  bring  his  building  up  to  the  proper 
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bank  of  the  stream ;  and  if  he  built  a  retaining  wall  he  would  do  sd 
only  to  preserve  the  security  of  his  property,  not  in  fulfilment  of  any 
public  duty." 

The  Lord  Advocate,  Mr.  (now  Lord)  Robertson,  and  Professor 
Rankine  gave  the  following  opinion  on  a  somewhat  similar  point, 
where  it  was  desired  that  an  owner  should  set  back  his  building  25 
feet  from  the  centre  of  the  road :  "  We  are  of  opinion  that  sec.  91 
of  the  General  Turnpike  Act  has  been  validly  incorporated  in 
the  Local  Act  which  the  memorialists  administer,  but  we  are  further 
of  opinion  that  the  opening  words  of  the  section  do  not  authorise 
them  to  proceed  as  proposed  with  regard  to  either  of  the  sub- 
jects in  question.  These  words  seem  to  us  to  be  confined  to 
cases  in  which  it  is  contemplated  to  erect  buildings  near  a  road  or 
street  on  ground  theretofore  unoccupied  by  buildings ;  or,  to  put  the 
matter  otherwise,  that  the  word  *  erect '  does  not  include  *  re-erect.' 
See  Pitman  v.  Burnett's  Trustees,  26th  January  1882  (9  R.,  444). 
This  is  the  natural  meaning  of  the  terms  used,  and  is  supported  by 
the  considerations  that  (1)  The  other  view  would  involve — contrary 
to  principle  and  the  habitual  practice  of  the  Legislature — the  expro- 
priation of  a  valuable  right  of  ownership  without  compensation.  It 
is  one  thing  to  say  to  a  proprietor,  through  or  past  whose  lands  a 
road  or  street  has  been  made,  that  he  shall  not  encroach  on  it  within 
a  certain  limit.  The  land  for  the  road  or  street  has  been  taken,  or 
must  be  held  to  be  occupied,  on  these  terms.  It  is  another  thing  to 
make  a  road  or  street  close  to  an  existing  house,  or  to  allow  a  house 
to  be  built  up  to  boundary,  and  then  to  demand,  when  it  is  to  b^ 
rc-erected,  that  it  shall  be  pushed  back  so  as  to  widen  the  highway. 
(2)  To  proceed  as  proposed  would,  in  the  words  of  the  Local  Act 
(sec.  40),  be  "  inconsistent  with  that  Act  and  the  Police  Act,"  apd 
especially  with  the  procedure  and  policy  indicated  in  the  Local  Act 
(sec.  42)  and  the  Police  Act  (sees.  161  to  163). 

We  may  add,  (3)  That  the  course  proposed  would  have  a  direct 
tendency  to  deter  owners  from  making  improvements  on  house 
property. 

We  have  kept  in  view  the  mention  of  new  enclosures  and  planta 
tions  in  sec.  91.  Our  opinion  is  not  affected  thereby,  since  the 
reference  is  plainly  to  fences  on  ordinary  country  roads,  the  usual, 
and  not,  like  buildings,  only  the  occasional  boundary  of  a  highway. 

This  point  is  also  clear.  Sea  162  applies  only  to  projections 
beyond  the  regular  line  of  the  street,  or  beyond  the  front  of  adjacent 
houses,  and  in  both  the  present  cases  the  fronts  are  within  the  line 
of  the  street,  and  it  is  not  proposed  to  push  them  further. 

Mr.  C.  S.  Dickson,  advocate,  said  :  "  In  answer  to  the  query,  *  Ar6 
the  memorialists  entitled  to  require  that  the  new  buildings  about  to 
be  erected  shall  be  set  backwards  towards  the  line  of  A.  street  on  the 
east  to  the  modified  distance  of  6  feet  from  the  present  frontage, 
this  being  admittedly  essential  to  the  improvement  of  the  strefett*  I 
have  felt  this  to  be  a  question  of  very  considerable  .difficltlty,  but  1 1 
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have  ultimately  come  to  be  of  opinion  that  it  falls  to  be  answered  in 
the  negative.  The  considerations  which  have  mainly  influenced  me 
in  arriving  at  this  conclusion  are  the  following.  Having  regard  to 
the  course  of  A.  street,  it  cannot,  in  my  opinion,  be  said  ti^at  there  is 
a  '  regular  line  along  its  whole  length ; '  it  is  broken  up  into  divisions, 
each  of  which  may  have  a  regular  line,  but  no  two  of  which  are  on 
the  same  line — e.^.,  dealing  with  the  south  side,  at  the  extreme  west, 
the  buildings,  including  the  fire-engine  house,  project  to  the  north ; 
from  the  fire-engine  house  to  and  including  the  comer  in  question 
is  in  one  line;  from  the  corner  in  question  to  the  eastern  comer 
of  Mr.  B's  property  is  in  another  line;  and  the  part  of  A  Street 
immediately  further  east  still  is  in  yet  another  line.  The  result  of 
this  is,  in  my  opinion,  that  if  the  line  of  the  street  is  to  be  taken  as 
the  datum  line,  the  street  must  be  dealt  with  in  divisions,  as  was  don^ 
in  the  Greenock  case.  In  that  view,  however,  the  plot  of  ground  in 
question  would,  in  my  opinion,  fall  to  be  dealt  with  as  in  the  division 
lying  to  the  west  of  the  close  leading  to  £  Place,  and  the  pro- 
posed building  does  not  project  beyond  the  regular  line  of  that 
division. 

"If  the  other  datum  line  in  sec.  162  is  considered,  the  following 
difficulties  are,  in  my  opinion,  in8upei*able.  A  building  in  the  sense 
of  sec.  162  must  be  a  house  or  similar  erection;  a  mere  garden  or 
enclosure  wall  is  not  such  a  building.  Partick,  etc.  Co.  (13  R,  500), 
and  cases  there  cited.  The  house  Or  building  must  also  adjoin  that 
which  it  is  proposed  to  set  back.  The  wall  bounding  the  area  £.  is  not 
therefore  a  building  in  the  sense  of  the  Statute,  and  the  warehouse 
A.  cannot,  in  my  view,  be  held  to  adjoin  C.  so  as  to  entitle  the  cor- 
poration to  require  that  the  line  of  A.  should  regulate  the  line  of 
buildings  on  C.  If  the  line  of  the  adjoining  buildings  is  to  give  the 
mle,  then,  in  my  opinion,  the  line  of  D.  is  the  proper  Hne,  and, 
admittedly,  Mr.  B.  proposes  to  build  on  that  line. 

"  Having  regard  to  these  considerations,  I  am  of  opinion  that  this 
question  falls  to  be  answered  in  the  negative. 

"  Q.  Is  the  corporation,  under  the  Local  Act  or  as  Boad  Trustees, 
entitled  to  object  to  the  proposed  buildings  under  sec  91  of  the 
General  Turnpike  Act,  and  to  require  that  the  proposed  buildings  be 
set  back  a  distance  of  25  feet  from  the  centre  of  the  street,  and  that 
without  giving  any  compensation  1 

^'  il.  I  am  of  opinion  that  this  question  falls  to  be  answered  in  the 
affirmative.  It  is  to  be  noted,  however,  that,  in  my  opinion,  under 
sec.  91,  the  corporation  cannot  require  that  the  ground  between  the 
building  so  set  back  and  the  street  should  be  given  up  to  be  used  as 
part  of  the  street,  except  by  agreement  with  Mr.  B. ;  all  they  can 
require  is  that  it  shall  not  be  occupied  by  buildings  above  7  feet 
{lighi  The  object  of  sec.  91  was  apparently  to  secure  that  if  the  Roa4 
Trustee  should  at  any  time  need  to  acquire  ground  for  widening  a 
road,  it  should  not  be  occupied  by  expensive  buildings,  so  as  to  com- 
pel the  Trustees  to  pay  a  large  price  for  it  Mr*  B.,  therefore?, 
iveti  if  the'redtrictipns  of  sec.  91  -wer^  enforced'  s^inst  him,^  would 
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still,  in  my  opinion,  be  entitled  to  enclose  his  ground  up  to  the  present 
boundary,  so  long  as  the  enclosure  was  not  a  wall  or  building  aboye 
7  feet  high. 

"  In  accordance  with  what  passed  at  the  meeting  on  the  ground, 
I  assume,  in  answering  this  question,  that  prior  to  the  passing  of  the 
Act  of  1876,  the  road  in  question  was  one  of  the  roads  under  the 
Selkirkshire  Road  Act  of  1867,  and  that  sec  91  of  the  General 
Turnpike  Act  at  that  time  applied  to  it 

"  Q.  In  the  case  of  a  house  10  feet  high  being  taken  down  in 
order  to  be  rebuilt,  would  the  corporation  be  entitled  to  require  so 
much  of  the  new  building  as  is  over  10  feet  in  height  to  be  set  back 
25  feet  from  the  centre  of  the  road  ? 

"-4.  I  answer  this  question  in  the  affirmative,  subject  to  the 
following  qualifications.  Sec.  40  of  the  1876  Act  only  incorpor- 
ates sec.  91  'so  far  as  applicable  to  the  roads  and  streets  within 
the  extended  burgh.'  There  may  be  roads  and  streets  in  the  burgh 
in  the  sense  of  the  interpretation  clauses  of  the  Acts  of  1876  and 
1862,  to  which  sec.  91  cannot  be  held  to  be  applicable,  and,  of 
course,  the  corporation  would  not  have,  with  regaid  to  these  roads 
and  streets,  the  power  to  require  the  new  building  to  be  set  back  in 
terms  of  sec  91." 

In  English  cases,  under  the  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict,  c  34),  sec  68,  which  enacts  similar  provisions,  it  has 
been  held  that  the  words  "  regular  line  of  the  street "  do  not  mean  a 
strict  mathematical  line,  but  a  substantially  regular  line.  Tear  r. 
Freebody  (4  C.  R,  K  S.,  228).  When  houses  project,  and  are 
pulled  down,  and  the  land  sold  for  building  purposes,  new  houses 
may  be  built  on  the  same  line  as  before,  unless  compensation  be  paid. 
In  determining  the  line,  therefore,  regard  must  be  had  to  the  frontage 
of  houses  previously  existing,  and  which  may  be  rebuilt,  as  well  as 
to  those  still  standing.  Lord  Auckland  v.  Westminster  Board  of 
Works  (L  R,  7  Ch.  App.,  597). 

150.  Fatare  Projections  of  Houses,  etc.,  to  be 

removed  on  Notice. — The  Commissioners  may  give  notice 
to  the  owner  of  any  house  or  building,  requiring  him  to 
remove  or  alter  any  porch,  shed,  projecting  window,  step, 
cellar,  cellar  door,  or  window,  sign,  sign-post,  sign-iron,  show- 
board,  window  shutter,  wall,  gate,  or  fence,  or  any  other 
projection  erected  or  placed,  after  the  application  of  this  Act, 
against  or  in  front  of  any  house  or  building  within  the  burgh, 
and  which  is  an  obstruction  to  the  safe  and  convenient 
passage  along  any  street,  public  or  private ;  and  if  such  owner 
shall  not,  within  fourteen  days  after  the  service  of  such 
notice,  comply  with  such  requirement,  he  shall  be  liable 
to  a  penalty  not  exceeding  40s. ;  and  no  person  shall  erect 
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any  projection  or  make  any  erection  whatever  in  any 
street,  public  or  private,  without  the  written  consent  of  the 
Commissioners,  under  a  penalty  of  40s.  for  each  offence : 
Provided  that,  in  the  event  of  the  failure  of  such  person  to 
remove  any  such  projection  within  three  days  after  being 
convicted  of  a  contravention  hereof,  the  Commissioners  may 
summarily  remove  such  projection,  and  recover  the  expense  of 
doing  the  same  from  such  person. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (13)  "house," 
(3)  "  building,"  (4)  "  burgh,"  (28)  «  private  street,"  (31)  "  street"  See 
sec.  487  for  imprisonment  failing  payment  of  i>enalty,  and  500 
and  601  for  penalty  on  repetition  of  offences  and  power  to 
mitigate. 

In  Buchanan  v,  Keating,  8th  Dec.  1854  (17  D.,  155),  it  was  held 
(altering  judgment  of  the  Sheriff  of  Perthshire,  diss.  Lord  President, 
abs.  Lord  Rutherfurd)  that  the  Sheriff-Court  had  no  power  of  inter- 
ference to  review  or  stay  execution  of  the  judgment  of  the  judge  of 
police,  ordering  a  workman  to  remove  a  sign  alleged  to  be  an  obstruc- 
tion, from  the  door  of  a  shop  of  which  third  parties  were  tenants, — 
who  were  not  called  as  parties  to  the  proceedings  in  the  Police  Court, 
and  with  whom  the  only  connection  which  the  workman  had  was, 
that  the  tenants  had  employed  him  to  erect  the  sign.  Observed^  that 
the  proper  course  for  the  tenants  to  adopt  for  the  protection  of  their 
property,  was  to  apply  to  the  Court  of  Session  by  suspension  and 
interdict 

In  Thomas  v,  Keating,  17th  July  1855  (17  D.,  1133),  a  Burgh 
Police  Act  declared  it  to  be  a  punishable  offence  to  have  a  sign  over 
a  shop  door  projecting  beyond  a  certain  distance,  and  procedure  was 
provided  for  the  punishment  of  offenders.  A  workman,  who  had 
been  employed  to  erect  such  a  sign,  was  prosecuted  at  the  instance 
of  the  Superintendent  of  Police,  fined  by  the  Police  Magistrate,  and 
ordered  to  remove  the  sign.  The  tradesmen  who  had  employed  him 
thereupon  applied  for  interdict  against  him  doing  so,  and  also  against 
the  Superintendent  of  Police  and  the  Police  Magistrate.  Interdict 
was  refused  against  the  Magistrate,  but  granted  against  the  other 
respondents.  An  action  was  therefore  brought  by  the  Police  Com- 
missioners of  declarator  of  their  rights,  and  of  the  illegality  of  the 
proceedings  of  the  tradesmen.  Action  dismissed  as  incompetent; 
altering  judgment  of  Lord  Handaside,  Ordinary. 

In  Robertson,  etc.  v,  Clydebank  CommLssioners,  29th  May  1891 
(7  Scot  Law  Rev.,  252),  it  was  held  that  Commissioners  are  not 
entitled  to  compel  proprietors  to  remove  a  railing  enclosing  a  garden- 
plot  in  front  of  houses. 

In  Dargie  r.  Magistrates  of  Forfar,  10th  Mar.  1855  (17  D.,  730), 
in  an  action  of  damages  at  the  instance  of  a  burgess  against  the 
Magistrates  and  Town  Council  of  a  royal  burgh,  as  representing  the 
community,  for  injury  sustained  in  consequence  of  their  alleged 
neglect  to  remove  a  large  stone  which  obstructed  the  pavement  of  a 
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public  street^  it  was  pleaded  in  defence  that  the  action  should  have 
been  directed  against  the  individuals  who  had  been  guilty  of  the 
alleged  neglect,  and  that  it  was  incompetent  as  laid  against  the 
community.  Defence  repelled ;  and,  in  accordance  with  the  decision 
in  the  case  of  Inues  v.  Magistrates  of  Edinburgh,  relevancy  of  the 
action  sustained,  and  the  pursuer  held  {aff,  judgment  of  Lord  Neaves) 
entitled  to  an  appropriate  issue. 

In  McDonald  v.  White,  9th  June  1882  (9  R.,  Just.,  43),  sec.  251 
of  the  General  Police  and  Improvement  (Scotland)  Act,  1862,  enacts 
that  every  person  who  in  any  "  street "  or  "  private  street,"  "  to  the 
obstruction,  annoyance,  or  danger  of  the  residents  or  passengers  .  .  . 
places  or  uses  any  bench  or  stall  on  any  footway,"  shall  be  liable  in 
certain  penalties. 

I  The  proprietor  of  a  shop  was  charged  under  this  enactment  with 
"wilfully  causing"  an  obstruction  on  the  footway  in  front  of  his 
house,  by  means  of  a  bench  or  stall  loaded  with  flowers. 

Heid  (diss.  Lord  Craighill),  that  the  charge  was  relevant  without 
the  words,  "  to  the  obstruction  of  residents  or  foot-passengers." 

The  proprietor  of  a  house  was  charged  before  a  Police  Court  with 
obstructing  the  footway  of  a  public  street  by  means  of  a  stall  loaded 
with  flowers.  He  objected  to  the  jurisdiction  of  the  Police  Court, 
on  the  ground  that  a  question  of  heritable  right  was  involved, 
^eging  that  the  part  of  the  street  on  which  the  obstruction  was  said 
to  have  existed  was  his  private  property.  The  Magistrate  convicted 
the  accused^  who  brought  a  suspension,  but  stated  that  he  did  not 
intend  to  raise  the  question  of  heritable  right  in  a  proper  civil 
process.  The  Court  refused  the  suspension.  In  this  case  Lord 
Young  said:  "I  cannot  for  a  moment  assent  to  the  view  that 
it  is  necessary  to  set  forth  or  to  show  that  some  residents  or  pas- 
fiengers  had  in  fact  been  obstructed,  annoyed,  or  endangered.  If  a 
person  were  to  dip?  a  trench  in  a  street,  and  then  leave  the  street  in 
that  condition  all  night,  I  cannot  doubt  that  that  would  be  an 
obstruction  or  a  danger,  although  nobody  chanced  to  fall  into  the 
trench.  It  is  the  nature  and  character  of  the  thing  that  makes  it 
An  obstruction,  not  its  actual  results.  It  is  an  obstruction  if  it 
necessarily  causes  obstruction  to  passengers  who  chance  to  be  there. 
Indeed,  the  alternative  in  the  Statute  between  passengers  and  resir 
dents  shows  that  this  is  the  true  view,  for  a  resident,  who  is  not  also 
A  passenger,  cannot  actually  be  obstructed.  It  is  in  order  to  prevent 
obstruction  in  fact  that  a  penalty  is.  imposed  on  those  who  create 
possible  and,  if  there  should  in  fact  be  passengers,  necessary  sources 
of  obstruction.  .  .  . 

"The  solum  of  any  street  may  be  the  private  property  of  an 
individual.  It  may  suit  the  convenience  of  private  individuals  to 
turn  their  property  into  streets.  That  frequently  occurs.  But, 
having  become  a  street  de  facto,  it  must  be  regulated  by  those  pro- 
visions and  bye-laws  which  are  considered  to  be  necessary  for  the 
safety  of  those  passengers  whom  the  proprietor  has  invited  to  frequent 
it.  It  must  be  subject  to  the  police  rules,  and  one  of  these  rules  is 
jthat  there  shall  be  no  obstruction  to  those  who  are  invited  to  make 
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use  of  the  street.  There  are  many  such  private  streets,  the  solum  of 
which  may  be  reconverted  into  its  former  private  uses  whenever  the 
proprietor  pleases.  Now,  here  the  Magistrate  was  of  opinion  that 
the  ground  on  which  this  obstruction  was  placed  was  de  facto  part  of 
a  street,  and  in  this  suspension  we  must  take  the  fact  to  be  so. 
There  may  be  something  in  the  contention  that  the  street  at  this 
particular  point  widens,  and  in  consequence  that  the  ground  in 
dispute  does  not  belong  to  the  street  at  alL  We  proposed,  there- 
fore, to  the  suspender  that  if  the  matter  was  of  such  importance  to 
him  he  might  take  the  question  before  a  higher  tribunal,  proceeding 
in  a  more  solemn  manner  to  have  his  rights  there  determined.  But 
this  he  declined  to  do,  acting  no  doubt  on  good  advice,  on  the  ground 
that  the  matter  was  not  sufficiently  valuable  to  him  to  make  it 
expedient  to  incur  the  expense.  What,  then,  does  he  ask  us  to  do  ? 
He  asks  us  to  look  at  the  plans,  and  then  to  say  that  the  Magistrate 
has  erred.  But,  looking  at  the  plans,  I  cannot  say  that  the  Magis- 
trate has  erred.  I  therefore  think  there  was  an  obstruction  here  on 
the  public  street,  and  that  the  conviction  must  be  sustained." 

In  England,  *'  in  a  case  in  which  a  person  had  been  summoned 
under  the  Metropolitan  Police  Act,  1839,  2  &  3  Vict  c  47,  sec. 
60,  sub.-sec.  (7),  for  having  set  up  a  movable  showboard  in  front 
of  his  shop,  projecting  \\\  inches  into  the  street,  at  a  height 
of  2  feet  3  inches,  it  was  held  that  the  Magistrate  had  power 
to  reject  as  iirelevant  evidence  proposed  to  be  adduced  to  prove 
that  witnesses  were  not  incommoded  by  the  projection.  Bead 
V,  Perret  (L.  R,  1  Ex.  D.,  349 ;  41  J.  P.,  135).  Under  the  present 
Act  (10  &  11  Vict.  c.  34),  however,  it  is  necessary  to  show  that  the 
projection  is  'an  obstruction  to  the  safe  and  convenient  passage' 
along  the  street' 

"  A  Bill  was  filed  to  restrain  a  Local  Board  from  removing  a  wall 
and  railings  enclosing  a  piece  of  land  in  front  of  a  house.  The 
evidence  showed  that  the  piece  of  land  formed  part  of  the  high- 
way, and  it  was  held  that  the  defendants  had  a  right  to  remove  the 
wall  and  railings  as  an  obstruction,  under  sec.  70 ;  and,  further,  that 
even  if  that  section  did  not  apply,  the  Court,  having  decided  that 
they  were  an  obstruction,  would  not  restrain  the  Board  from  removing 
them.  Bagshaw  v,  Buxton  Local  Board  of  Health  (L.  R.,  1  Ch.  D., 
220;  45  L.  J.,  Ch.,  260;  34  L.  T.,  N.  S.,  112;  24  W.  R,,  231 ;  40 
J.  P.,  197).''— Glen,  p.  748. 

In  this  case  the  plaintiffs  were  the  occupiers  and  owners  of  a 
house.  In  front  of  this  house  was  a  narrow  piece  of  ground  enclosed 
with  a  low  wall  and  iron  railings  and  covered  with  shrubs  and  plants, 
and  used  as  a  front  garden  to  the  house.  The  enclosure  appeared  to 
have  been  made  in  or  about  1858.  It  was  observed  that  a  wall 
enclosing  part  of  a  street  is  an  obstruction  to  the  ''safe  and  con- 
venient passage  along  "  the  street  within  the  meaning  of  the  Towns 
Improvement  Clauses  Act,  1847,  whatever  may  be  the  width  of  the 
unenclosed  portion  of  the  street,  and  that  after  it  has  been  judicially 
determined  that  a  particular  object  is  an  obstruction  to  a  public  high- 
way, the  surveyors  of  highways  may  remove  the  obstruction* 
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"  The  duty  of  him  who  occupies  a  house  abutting  on  the  highway 
is  to  repair  all  known  defects  of  the  house  and  its  appurtenances,  the 
non-repair  of  which  may  result  in  danger  to  the  passers-by ;  and  that 
duty  is  not  discharged  by  the  employment  of  a  contractor  to  repair 
such  defects.  If  damage  results  from  the  negligence  of  a  contractor 
so  employed,  the  householder  is  liable.  Thus,  where  the  occupier  of 
a  house  employed  a  contractor  to  repair  a  lamp  projecting  from  the 
front  wall,  about  15  feet  above  the  pavement,  and  that  contractor 
having  done  the  work  badly  another  was  employed,  who  proceeded 
to  examine  the  lamp,  but  the  weight  of  the  ladder  and  rotten  state 
of  the  bracket  caused  it  to  fall  and  injure  a  passer-by,  the  occupier 
was  held  liable  for  the  injury.  But  qtiare,  whether  he  would  have 
been  liable  had  he  never  known  of  the  decayed  condition  of  the 
lamp."— Glen,  p.  748.  Tariy  v,  Ashton  (L.  R.,  1  Q.  B.  D.,  314 ;  45 
L.  J.,  Q.  B.,  260;  34  L.  T.,  N.  S.,  97;  24  W.  R.,  581 ;  40  J.  P., 
439). 

In  this  case,  held  by  Lush  and  Quain,  Justices,  that  the  plaintiff  was 
entitled  to  the  verdict,  on  the  ground  that,  if  a  person  maintains  a 
lamp  projecting  over  the  highway  for  his  own  purposes,  it  is  his  duty 
to  maintain  it  so  as  not  to  be  dangerous  to  the  passengers ;  and  if  it 
causes  injury  owing  to  want  of  repair,  it  is  no  answer  on  his  part 
that  he  had  employed  a  competent  person  to  repair  it.  By  Black- 
bum,  J.,  on  the  ground  that,  under  the  circumstances  of  the  case,  it 
was  shown  that  defendant  knew  that  the  lamp  wanted  repair  in 
August,  and  the  person  he  employed  having  failed  to  do  so,  de- 
fendant was  liable  for  the  consequences  of  the  breach  of  duty. 

A  Local  Act  enacted  as  follows :  "  No  projection  of  any  kind  shall 
be  made  in  front  of  any  building,  over  or  upon  the  pavement  of  any 
street"  The  Court  held  that  these  words  only  referred  to  such 
projections  as  would  be  an  obstruction  to  foot-passengers,  and  not  to 
projections  all  the  way  up  a  house.  In  this  case  the  alleged  obstruc- 
tion consisted  of  an  oriel  window,  the  lowest  part  of  which  was 
15  feet  above  the  pavement.  Goldstraw  v.  Duckworth  (L.  R,  5 
Q.  B.  D.,  275 ;  49  L.  J.,  M.  C,  73 ;  42  L.  T.,  N.  S.,  440 ;  28  W.  R., 
504;  44  J.  P.,  410). 

In  connection  with  this  subject,  it  may  be  mentioned  that  the 
owner  of  one  house  may  have  an  easement  entitling  him  to  have  a 
sign-board  affixed  to  an  adjoining  house.  Moody  v,  Steggles  (L.  R., 
12  Ch.  D.,  261  ;  48  L.  J.,  Ch.,  639 ;  41  L.  T.,  N.  S.,  25). 

In  a  public  road  in  the  Metropolis,  having  on  each  side  a  line  of 
houses  and  a  paved  footway  immediately  in  front  of  them,  there  was, 
between  each  footway  and  the  carriageway,  an  intermediate  space 
from  33  to  58  feet  wide.  The  occupants  of  the  houses  used  the 
parts  of  the  spaces  opposite  their  houses  for  the  purposes  of  their 
trades,  paying  a  small  yearly  rent  to  the  lord  of  the  manor,  and 
subject  to  such  use  the  public  had  always  passed  over  the  spaces  as 
of  right  It  was  held  that  the  space  had  been  partially  dedicated  to 
the  public,  but  was  not  a  street  within  the  meaning  of  the  Metropolis 
Management  Act,  1855 ;  and  that  a  movable  shed  erected  thereon  by 
a  publican,  without  causing  any  obstruction  to  the  paved  footway^ 
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was  not  an  obstruction  which  the  District  Board  could  remove  under 
that  Act  (18  &  19  Vict.  c.  120,  seca  119,  120),  which  contains  pro- 
visions similar  to  sees.  69, 70  of  the  Towns  Improvement  Clauses  Act. 
Le  Neve  v.  Vestry  of  MUe  End  Old  Town  (27  L.  J.,  Q.  B.,  208 ;  8 
E.  and  B.,  1054).— Glen,  p.  747. 

160.  Commissioners  may  cause  existing  Projec- 
tions to  be  removed,  and  Compensation  to  be  made. 

— If  any  such  obstructions,  projections,  or  erections  were 
erected  or  placed  against  or  in  front  of  any  house  or  building 
in  any  such  street,  before  the  application  of  this  Act,  the 
Commissioners  may  cause  the  same  to  be  removed  or  altered 
as  they  think  fit,  provided  that  they  give  notice  of  such  in- 
tended removal  or  alteration  to  the  owner  of  the  house  or 
building  thirty  days  before  such  alteration  or  removal  is 
begun ;  and  if  such  obstructions,  projections,  or  erections  shall 
have  been  lawfully  made,  they  shall  make  reasonable  com- 
pensation to  every  person  who  suffers  damage  by  such  removal 
or  alteration. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(31)  "street,"  (22)  "owner."  See  sees.  336  to  338  inclusive  as  to 
"notice." 

In  Ireland  v.  White,  3rd  Dec.  1889  (6  Scot.  Law  Rev.,  72),  it 
was  held  that  the  words  "obstruction  or  projection"  in  sec.  164  of 
the  Police  Act  of  1862  did  not  apply  to  a  plot  of  ground  in  front 
of  a  villa  enclosed  and  retained  by  a  low  wall. 

161.  Doors  in  future  to  be  made  to  open  inwards. 

— All  doors,  gates,  window-shutters,  and  bars,  put  up  after 
the  application  of  this  Act  within  the  burgh,  and  which  open 
upon  any  street,  public  or  private,  shall  be  hung  or  placed  so 
as  not  to  open  outwards,  except  when,  in  the  case  of  public 
buildings,  the  Commissioners  allow  such  doors,  gates,  window- 
shutters,  or  bars  to  be  otherwise  hung  or  placed;  and  if, 
except  as  aforesaid,  any  such  door,  gate,  window-shutter,  or 
bar  be  hung  or  placed  so  as  to  open  outwards  on  any  such 
street,  the  owner  of  the  premises  to  which  such  door,  gate,  or 
bar  is  attached  shall,  within  eight  days  after  notice  from  the 
Commissioners  to  that  eflect,  cause  the  same  to  be  altered  so 
as  not  to  open  outwards ;  and  in  case  he  neglects  so  to  do  he 
shall  be  liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (28)  "  private 
stteet,"     (31)    "street,"    (3)     "buUding,"    (22)    "owner,"     (16) 
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**  premises."  See  sees.  336  to  338  inclusive  as  to  "  notice."  See- 
sec.  487  as  to  imprisonment  failing  payment  of  penalty,  and  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate. 

162.  Doors  opening  outwards  may  be  altered. — 

If  any  such  door,  gate,  window-shutter,  or  bar  was,  before  the 
application  of  this  Act,  hung  so  as  to  open  outwards  upon  any 
street,  public  or  private,  the  Commissioners  may  alter  the 
same,  so  that  no  part  thereof,  when  open,  shall  project  over 
any  public  way. 

See  sub-head  (28),  sec.  4,  for  "private  street,"  (31)  "street." 

163.  Coverings  for  Cellar  Doors  to  be  made  by 

Owner. — When  any  opening  is  made  in  any  pavement  or 
footpath  as  an  entrance  to  any  vault  or  cellar,  a  door  or 
covering  shall  be  made  and  maintained  by  the  owner  of  such 
vault  or  cellar,  of  iron,  or  such  other  materials  and  in  such 
manner  as  the  Commissioners  direct,  but  before  such  opening 
is  made,  the  consent  of  the  Commissioners  thereto  shall  be 
obtained  in  writing;  and  if  such  owner  do  not  within  a 
reasonable  time  make  such  door  or  covering,  or  if  he  make 
any  such  door  or  covering  contrary  to  the  directions  of  the 
Commissioners,  or  if  he  do  not  keep  the  same,  when  properly 
made,  in  good  repair,  he  shall  for  every  such  ofiFence  be  liable 
to  a  penalty  not  exceeding  £5. 

See  sub-bead  (22),  sec.  4,  for  definition  of  "owner."  See  sec.  487 
for  imprisonment  on  failure  to  pay  penalty,  and  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate. 

See  sec.  156  as  to  power  of  Commissioners  to  require  dangerous 
openings  in  foot  pavement  to  be  built  up. 

164.  Rain-water  to  be  conveyed  from  Roofs  of 

Houses  in  Pipes. — ^The  owner  of  every  house  or  building 
or  covered  way  shall  put  up  and  keep  in  good  condition 
shoots  or  rhones  or  gutters  thereon,  both  at  the  front  and 
back  of  such  houses  or  buildings,  as  also  at  the  sides  thereof, 
in  positions  to  the  satisfaction  of  the  Commissioners,  and  shall 
connect  the  same  with  a  pipe  or  trunk  or  cistern  to  carry  the 
water  from  the  roof  thereof  to  the  adjacent  sewer  or  drain ; 
and  for  the  latter  purpose  it  shall  be  lawful  for  any  such 
owner  to  take  up  so  much  of  the  pavement,  causeway,  or 
flagging  of  any  such  street  as  may  be  requisite,  and  to  lay 
down  such  drains  or  tunnels,  or  fix  iron  drain  gutters,  under 
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the  direction  of  the  Commissioners ;  and  all  damage  which 
may  thereby  be  occasioned  to  the  pavement,  causeway,  or 
flagging  of  the  footpath  or  carriageway,  or  the  sewer  or  drain^ 
shall  be  made  good  at  the  expense  of  such  owner ;  and  in 
default  of  compliance  with  this  enactment,  such  owner  shall 
be  liable  to  a  penalty  not  exceeding  40a  for  every  day 
that  he  shall  so  make  default,  after  being  required  by  the 
Commissioners  to  comply  therewith ;  and  where  any  railway 
bridge,  aqueduct,  or  canal  crosses  any  footpath  or  public 
thoroughfare,  the  owner  thereof  shall  erect  and  place  an  iron 
or  zinc  screen  under  such  bridge,  to  carry  off  the  rain-water, 
or  the  moisture  that  flows  from  or  percolates  through  the 
bridge,  to  prevent  the  same  falling  on  persons  passing  along 
such  footpath  or  public  thoroughfare ;  and  any  such  owners 
failing  to  erect  or  place  such  screen  shall  be  liable  to  a 
penalty  of  408.  for  every  day  that  default  is  made,  after 
being,  required  by  the  Commissioners  to  comply  with  this 
enactment. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (13)  "house," 
(3)  "  building,"  (31)  "  street."  See  sec.  487  for  imprisonment  failing 
payment  of  penalty,  and  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate. 

"  Allowing  rain-water  to  flow  on  to  a  highway  from  the  eaves  of 
houses  does  not  constitute  a  *  wilfully  obstructing  the  free  passage 
of  the  highway,*  nor  is  it  permitting  filth,  etc.,  to  run  on  to  the 
highway  within  the  meaning  of  sec.  72  of  the  Highways  Act,  1835. 
CroasdU  v,  Ratcliffe  (5  L.  T.,  N.  S.,  834;  26  J.  P.,  165)."— Bazal- 
gette,  p.  1002. 

"tJnder  the  provisions  of  the  Nuisances  Removal  Act,  1855,  18 
&  19  Vict.  c.  121,  sec.  8,  it  was  held  that  a  nuisance,  which  was 
created  upon  a  highway  by  water  percolating  through  a  railway 
bridge,  and  dripping  on  the  road  beneath,  was  not  *a  nuisance  or 
injurious  to  health,'  because  that  expression  was  to  be  read  in  the 
iBense  of  *  a  nuisance  injurious  to  health.'  Great  Western  Railway 
Company  v.  Bishop  (L.  R.,  7  Q.  B.,  550;  42  L.  J.,  M.  C,  120 ;  26 
L.  T.,  N.  S.,  905 ;  20  W.  R,  969 ;  37  J.  P.,  5).  This  decision  has, 
however,  been  explained  by  Stephen,  J.,  as  follows :  *  In  that  case 
the  particular  nuisance  complained  of  was  not  only  not  injurious  to 
health,  but  it  was  not  a  nuisance  that  in  any  kind  of  way  related  to 
the  health,  or  even  to  the  permanent  comfort,  of  any  of  the  neigh- 
bours. It  was  a  mere  common-law  nuisance,  like  the  non-repair  of  a 
highway.  The  appellants  allowed  rain-water  to  drip  from  one  of 
their  bridges  on  the  highway,  and  the  Court  held  that  that  was  not 
the  sort  of  thing  the  Legislature  meant  by  using  the  words  "nuisance 
or  injurious  to  health."     I  think  that  ease  does  not  throw  any  light 
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upon  what  the  decision  of  the  Court  would  have  been  if  the 
nuisance,  though  not  absolutely  injurious  to  health,  was  one  which 
would  interfere  with  the  permanent  comfort  of  those  in  the  neigh- 
bourhood, and  might  probably  become  injurious  to  health.  .  .  .  The 
Court  abstained  from  bringing  within  the  purview  of  the  Nuisances 
Kemoval  Act  a  nuisance  of  an  entirely  different  kind  from  the 
nuisances  the  Legislature  intended  to  deal  with.'  The  learned  judge 
then  defined  the  cases  at  which  the  Legislature  intended  to  strike  by 
the  present  Act,  as  *  anything  which  would  diminish  the  comfort  of 
life,  though  not  injurious  to  health,  and  anything  which  would,  in 
fact,  injure  health.'  Bishop  Auckland  Local  Board  v.  Bishop  Auck- 
knd  Iron  Company  (L.  R.,  10  Q.  B.  D.,  138 ;  52  L.  J.,  M.  C,  38 ; 
31  W.  R.,  288;  48  L.  T.,  N.  S.,  223;  47  J.  P.,  389)."— Glen, 
p.  142. 

165.  Parties  a^ieved  may  appeal  to  Sheriff. — 

As  regards  the  improving  the  line  or  level  of  any  street,  and 
removing  obstructions,  or  any  other  work  to  be  executed  by 
the  Commissioners,  under  the  provisions  of  this  Act,  for  the 
improvement  of  any  street,  it  shall  be  lawful  for  any  person 
whose  property  may  be  taken  or  affected,  and  who  thinks 
himself  thereby  aggrieved,  to  appeal  to  the  Sheritf  in  manner 
hereinafter  provided. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street."     See  sec.  339 
as  to  "appeal" 


Plans  of  New  Buildings,  and  Eegulations. 
166.    Petition  with  Plans  and  Sections   to   be 

lodged* — Every  person  who  proposes  to  erect  any  house  or 
building,  or  to  alter  the  structure  of,  and  to  use  for  human 
habitation,  any  existing  house  or  building  which  had  not  been 
previously  used  for  that  purpose,  or  alter  the  mode  of 
occupancy  of  any  existing  house  in  such  a  manner  as  to 
increase  the  number  of  houses  or  occupants,  shall  lodge 
with  the  Clerk  of  the  Commissioners  a  petition  for  warrant 
so  to  do,  and  such  petition  shall  set  forth  a  description  of  the 
intended  house  or  building  or  alteration,  and  shall  be  accom- 
panied by  a  plan  of  the  site,  showing  the  immediately 
conterminous  properties,  and  also  the  position  and  width  of 
any  street,  court,  or  footpath  from  which  the  property  has 
access,  or  upon  which  it  abuts ;  and  also  plans,  sections, 
elevations,  and  such  detailed  drawings  as  are  necessary  to 
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show  the  height  and  mode  of  structure  and  arrangement  of 
the  intended  house  or  building  or  alteration,  and  the  lines  of 
the  intended  drainage  thereof,  and  the  levels  thereof  relatively 
to  the  street,  court,  foot  pavement,  or  footpath,  and  to  the 
sewer  or  drain  with  which  the  soil-pipes  and  drains  of  the 
property  to  be  built  or  altered  are  intended  to  be  connected ; 
and  in  regard  to  any  building  of  a  public  character  intended 
as  a  place  of  public  resort,  such  plans  shall  show  the  arrange- 
ments for  ventilation  and  the  provision  intended  to  be  made 
for  ingress  and  egress ;  and  all  plans  to  be  lodged  as  aforesaid 
shall  be  drawn  to  a  graduated  scale  as  follows,  viz.  of  one  and 
one  quarter  inch  to  eveiy  10  feet  for  buildings  under  100 
feet  long;  of  one  inch  to  every  10  feet  for  buildings  100  feet 
and  under  300  feet  long;  and  of  three  quarters  of  an  inch 
to  every  10  feet  for  buildings  300  feet  long  and  upwards; 
and  such  plans  and  sections,  with  such  alterations  thereon 
as  may  be  made  as  after  provided,  shall  be  registered  and 
indexed  by  the  Clerk  of  the  Commissioners :  and  the  said 
plans  and  sections  and  register  and  index  shall  be  open  to 
inspection  by  any  owner  or  ratepayer  upon  payment  of  a  fee 
of  Is. 

See  sub-head  (13),  sec.  4,  for  definition  of  "  house,"  (3)  "  building," 
(31)  "street,"  (10)  "court,"  (22)  "owner."  This  section  does  not 
apply  to  the  railways  or  stations  of  any  railway  company  or  buildings 
connected  therewith,  other  than  dwelling-houses.  See  sec.  517.  See 
sec.  152  as  to  width  of  new  streets  or  courts.  See  sec.  181  as  to 
ventilation  of  buildings  intended  to  be  used  for  public  meeting ;  sees. 
238-245  as  to  drainage  of  houses. 

The  words  "  to  alter  the  structure,  of,  and  to  use  for  human  habita- 
tion, any  existing  house  or  building  which  had  not  been  previously 
used  for  that  purpose,"  must  apparently  be  read  as  meaning  "  to  alter 
the  structure  of  any  existing  house  or  building,  or  to  use  for  human 
habitation  any  building  not  previously  so  used,"  for  sec.  169  provides 
a  penalty  for  doing  either  of  these  operations  without  a  warrant 

In  granting  warrant  to  alter  the  mode  of  occupancy  of  any  existing 
house  in  such  manner  as  to  increase  the  number  of  houses  or  occu- 
pants, care  must  be  taken  to  avoid  sanctioning  such  alteration  as 
might  create  a  nuisance  under  the  Public  Health  Act,  30  &  31  Vict 
c.  101.  Sec.  16  of  that  Act,  sub-head  (/),  provides  that  "any  house 
or  part  of  a  house  so  overcrowded  as  to  be  dangerous  or  injurious 
to  the  health  of  the  inmates,"  is  a  nuisance,  and  the  author  of  the 
nuisance  or  owner  of  the  premises  may  be  ordained  (sea  19)  "to 
limit  the  number  of  persons  who  may  be  accommodated  in  any  house 
or  part  thereof  overcrowded,  or  the  number  of  separate  dwellings 
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into  which  such  house  or  part  thereof  may  he  divided  or  let  for  the 
use  of  separate  families  or  persons/' 

The  proprietor  of  a  house  within  the  Burgh  of  Edinhurgh,  which 
consisted  of  a  main  door  flat  and  a  hasement  flat,  proceeded,  without 
applying  for  a  warrant  from  the  Dean  of  Guild,  to  fit  it  for  occupa- 
tion by  six  tenants  (three  upon  each  flat)  by  erecting  partitions  so  as 
to  convert  it  into  separate  dwellings,  and  introducing  new  sinks  and  a 
second  W;-c.  The  Dean  of  Guild,  on  the  ground  that  the  alterations 
were  structural  and  that  the  sanitary  an*angements  were  defective, 
granted  interdict  against  the  operations,  and  imposed  a  penalty  upon 
the  proprietor  for  having  proceeded  with  them  without  warrant  On 
appeal,  the  Court  held  that  the  operation  did  not  involve  an  alteration 
of  structure,  and  therefore  that  the  Dean  of  Guild  had  under  the 
Statute  (Edinburgh  Municipal  and  Police  Act,  1879)  no  jurisdiction 
entitling  him  to  interfere.  Somerville  v,  Macgregor,  17  th  Nov.  1889 
(17  R,  46). 

As  by  sec.  201  of  this  Act  the  Dean  of  Guild  Court  is  to  come  in 
room  and  place  of  the  Commissioners  for  carrying  out  the  provisions 
of  this  Act,  in  so  far  as  they  apply  to  new  buildings  or  alteration  of 
existing  buildings,  ventilation,  etc.,  application  for  such  alterations 
will  now  be  necessary  for  such  under  this  Act. 

In  Police  Magistrates  of  Tayport  v.  Tayport  Patent  Slip  Co.,  24th 
Oct  1889  (6  Scot  Law  Rev.,  418),  it  was  held  that  the  Magistrates 
of  a  police  ourgh  are  entitled  to  notice  before  the  huilding  or  restora- 
tion tif  a  wall  enclosing  unused  ground  within  their  jurisdiction. 

In  this  case  the  Magistrates  of  Police  of  the  Burgh  of  Tayport, 
acting  and  constituted  under  the  Police  Act  of  1862,  craved  the 
Court  to  interdict  the  defenders  from  erecting  a  wall  or  other  building 
on  a  part  of  the  ground  commonly  called  the  **  West  Common,"  belong- 
ing to  the  inhabitants  and  feuars  of  Tayport,  or  at  least  being  ground 
dedicated  to  public  purposes.  The  pursuers  based  this  action  on  the 
ground  that,  by  sec.  408  of  the  Police  Act  of  1862,  they  had  all  the 
powers  and  jurisdiction  within  their  burgh  that  a  Magistrate  or  Dean 
of  Guild  of  a  royal  burgh  had  within  a  royal  burgh  (Tainsh  v.  Magis- 
trates of  Hamilton,  4  R,  315),  and  therefore  ought  to  have  obtained 
notice  before  the  wall  was  begun  to  be  built;  and  on  the  ground 
that  the  erection  was  an  encroachment  upon  public  property,  which 
the  pursuers  were  bound  by  law  to  prevent  The  defenders  denied 
that  the  pursuers  were  entitled  to  notice  of  the  proposed  erection,  ad 
the  wall  was  merely  a  restoration  of  an  old  boundary  wall,  and  was 
entirely  upon  their  oWn  property.  It  was  admitted  that  there  had 
been  no  wall  on  the  ground  referred  to  for  at  least  fifteen  years,  and 
that  if  the  proposed  wall  was  erected  it  would  enclose  a  piece  of  ground 
adjoining  the  "  West  Common,"  which  piece  of  ground  had  been 
treated  as  part  of  the  common  for  that  period.  Interim  interdict 
was  granted,  and  thereafter  the  defenders  submitted  to  the  pursuers 
the  plan  and  titles  of  their  property,  with  the  view  of  showing  that 
the  wall  was  proposed  to  be  erected  on  their  own  property,  and  was 
not  an  encroachment,  as  alleged. 

In  England,  by  the  Public  Health  Act,  1875,  38  &  39  Vict  o.,55^ 
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sec.  159,  it  is  provided  that  "  the  erection  of  a  new  hiiilding  "  shall 
include  the  re-erection  of  any  building  pulled  down  to  or  below  the 
ground-floor,  the  conversion  into  a  dwelling-house  of  that  which  was 
not  constructed  for  human  habitation,  and  the  conversion  of  one 
dwelling-house  into  more  than  one.  But  this  clause  does  not  exhaust 
the  definition  of  a  new  building,  and  there  have  been  many  decisions 
on  the  question. 

A  bye-law  directed  that  every  building  to  be  erected  and  used  as  a 
dwelling-house  shall  have  an  open  space  exclusively  belonging  thereto, 
to  an  extent  of  one-third  of  the  entire  area  of  the  ground  on  which 
the  dwelling-house  shall  stand;  and  by  another  bye-law  under  a 
general  heading  of  width  and  level  of  new  streets,  provided  for  the 
width  of  new  streets,  dividing  them  into  front,  cross,  and  back 
streets,  and  in  a  subsequent  separate  paragraph  stipulated  that  '*  no 
dwelling-house  should  be  built  immediately  adjoining  any  back 
street*'  The  proprietor  of  a  house,  yard,  and  coach-house  and 
stables,  erected  before  the  constitution  of  a  Board  of  Health  for  the 
district,  pulled  down  the  coach-house  and  stable  below  the  ground- 
floor,  and  erected  a  building  partly  upon  their  site  and  partly  upon 
the  yard,  with  rooms  over  the  ground-floor  opening  into  the  yard, 
and  also  into  an  old  back  street  immediately  adjoining,  but  the  access 
to  the  rooms  was  by  a  covered  way  from  the  old  house,  the  object  of 
the  new  building  being  to  increase  the  accommodation  of  the  old 
house,  which  had  been  converted  into  a  hotel.  Treating  the  old  and 
new  buildings  either  as  one  building  or  as  separate  buildings,  the 
Space  left  in  the  yard  was  insufficient  within  the  bye-law,  but  it  was 
held  that  there  was  no  violation  of  the  bye-laws  either  in  respect  of 
an  insufficiency  Of  space  or  the  building  of  a  dwelling-house  adjoining 
a  back  street-— as,  first,  the  facts  showed  that  there  was  no  new 
building  erected  within  the  Statute  and  bye-laws,  but  only  an  addition 
to  the  old  building ;  and,  secondly,  that  the  words  "  back  street " 
must  be  read  as  "new  back  street'*  Per  Pollock,  C.-B. :  "I  do  not 
think  that  the  principle  is  applicable  to  the  merely  adduig  a  bedroom 
or  two  to  an  old  house  already  built,  and  although  this  may  be  done 
on  the  first  occasion  a  little  in  excess,  and  a  very  great  many  bedrooms 
added  and  the  building  run  up  to  the  height  of  three  or  four  stories, 
I  do  not  think  that  makes  any  difference."  But  semble,  per  Martin, 
B.,  the  bye-laws  might  have  been  lawfully  framed  so  as  to  include 
the  existing  buildings.  Shiel  v.  Mayor  of  Sunderland  (6  H.  and  N., 
796;  30  L.  J.,  M.  C,  215 ;  25  J.  P.,  647). 

A  stable  pulled  down  and  re-erected,  with  a  new  roof  and  two  new 
walls  in  a  different  place,  was  held  by  the  Court  to  be  a  new  building 
within  the  provisions  of  certain  bye-lawa  The  Magistrates  had 
decided  that  it  was  not  a  new  building,  but  the  Court  held  that  this 
was  not  simply  a  finding  of  fact,  and  could  be  questioned  on  a  special 
case.  Hobbs  v.  Dance  (L.  R,  9  C.  P.,  30;  43  L.  J.,  M.  C,  21 ;  29 
L.  T.,  K  S.,  687 ;  22  W.  R,  90 ;  38  J.  P.,  56). 
-  With  Tespect,  however,  to  certain  building  operations  adjoining  and 
in  Connection  with  an  old  inn,  a  Magistrate  found  as  follows,  in  a 
B^ecialoase :  ^*  The-  structure  is  an  expeneivepne,  and  is  in  fact  a  corn- 
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fortable,  good-looking  dwelling  -house,  which  it  previously  was  not ; 
the  old  building  was  partly  pulled  down  to  the  ground-floor,  and  the 
buildings  erected  on  the  site  thereof  are  a  new  building  intended  for 
occupation  by  men  and  women,  and  they  were  not  adapted  for  per- 
sonal occupation  previously ; "  and  he  added  that  he  found  as  a  fact 
that  the  building  came  within  the  definition  of  a  new  building  in 
sec.  159.  The  Court  held  that  the  question  whether  the  erection  was 
a  new  building  within  the  bye-law  was  a  question  of  fact  for  the 
exclusive  determination  of  the  Magistrate.  Per  Lord  Coleridge, 
C.-J. :  "  It  is  impossible  to  lay  down  any  abstract  definition  of  a  new 
building.  There  are  so  many  degrees  as  to  which  each  particular 
case  must  be  judged."  James  r.  Wyrill  (61  L.  T.,  N.  S.,  237 ;  48 
j;  P.,  725). 

With  regard  to  the  person  who  is  responsible  under  bye-laws  for 
the  mode  of  construction  of  new  buildings,  a  landowner  contracted 
with  B.  for  the  erection  of  buildings.  B.  subsequently,  with  the 
owner's  consent,  contracted  with  C.  for  the  completion  of  the  buildings, 
and  did  not  further  interfere  in  their  completion.  Having  infringed 
a  bye-law  as  to  construction  of  walls,  it  was  held  that  B.  could  not  be 
convicted  under  the  bye-law,  but  that  C.  could.  Brown  v.  Edmonton 
Local  Board  (45  J.  P.,  653).— Glen,  pp.  289-291. 

"  A  manufacturer,  being  desirous  of  pulling  down  his  manufactory 
and  of  erecting  a  new  one,  sent  plans  and  sections  of  his  proposed 
new  building  to  the  Surveyor  of  the  Council,  who  returned  to  him 
an  approval  of  his  plans  by  the  Building  and  Improvement  Com- 
mittee of  the  Town  Council,  but  accompanied  by  a  note  (in  a  printed 
common  form),  stating  that  the  ratification  of  the  approval  of  any 
plans  and  particulars  by  the  Committee  referred  only  to  such  matters 
as  were  required  to  be  set  forth,  as  described  therein  in  accordance 
with  certain  bye-laws ;  and  that  the  approval  of  the  Committee  gave 
no  authority  for  the  making  of  any  projection  on  the  front  of  any 
building  into  any  street  beyond  the  proper  line  of  such  street,  etc 
Relying  on  this  approval,  the  owner  pulled  down  the  manufactory, 
and  afterwards  received  a  notice  from  the  Town  Council  under  the 
Local  Government  Act,  1858,  21  &  22  Vict  c.  98,  sec  35,  which 
corresponded  to  sec.  155  of  the  present  Act,  that  any  building  there- 
after to  be  built  must  be  built  on  the  line  marked  red  in  the  plans 
thereto  annexed,  which  line  was  about  13  feet  beyond  the  mark 
on  the  plans  which  had  been  approved  by  the  Committee.  It  was, 
however,  held  that  the  Town  Council  were  not  at  liberty  to  give  any 
such  notice  after  the  notice  of  approval  of  their  Committee  given  by 
their  Surveyor,  and  an  injunction  was  granted  to  restrain  the  Council 
from  interfering  in  any  way  with  the  erection  of  the  building  accord- 
ing to  the  plans  and  sections  which  had  been  approved.  Consequently, 
sec.  35  of  the  Local  Government  Act,  1858,  applied  to  such 
buildings  as  had  been  taken  down  *  without  any  previous  approval  * 
by  the  Local  Board  of  a  plan  for  their  re-erection.  And  sec  34 
(which  corresponded  to  sec.  157  of  the  present  Act)  empowered 
a  Town  Council  (being  a  Local  Board  under  that  Act)  to  make  a  bye- 
law  requiring  a  notice,  plans  and  sections  of  a  new  building  to  be 
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given  to  the  Council.  Slee  v.  Mayor  of  Bradford  (4  GiE,  262 ;  8 
L.  T.,  N.  8.,  491 ;  9  Jur.,  N.  S.,  815). 

'*  This  case  was  followed  in  one  in  which  a  Local  Board  had  passed 
a  resolution  that  the  line  of  building  be  erected  as  shown  in  a  plan 
sent  in  by  the  builder,  and  at  the  same  time  resolved  to  offer  him 
a  certain  sum  for  the  land  given  up  for  street  improvement.  The 
builder  pulled  down  the  front  wall  of  the  existing  building,  but,  as 
he  did  not  accept  the  compensation  offered,  the  Local  Board  altered 
their  resolution  and  prescribed  a  different  building  line.  This  it  was 
held  they  could  not  do.  Masters  v,  Pontypool  Local  Board  (L.  R., 
9  Ch.  D.,  677  ;  47  L.  J.,  Ch.,  797)."— Glen,  281. 

167.  Notice  of  Petitions  to  be  ^Yen  to  Commis- 
sioners,  and  Proceedings  thereon. — The  Clerk  of  the 

Commissioners  shall,  at  their  first  meeting,  after  receiving 
such  petitiou,  give  notice  thereof  to  the  Commissioners,  who 
may  decline  to  grant  warrant  for  the  erection  of  any  new 
house  or  building,  or  for  the  alteration  of  the  structure  of  any 
existing  house  or  building,  until  satisfied  that  the  plans 
provide  suitably  for  stability,  light,  ventilation,  and  other 
sanitary  requirements  thereof. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building,' 
(4)  "  burgh."  This  section  does  not  apply  to  the  railways  or  stations 
of  any  railway  company  or  buildings  connected  therewith,  other  than 
dwelling-houses.  See  sec.  517.  "Stability"  is  usually  regulated 
by  the  Dean  of  Guild.  See  sees.  207  to  209  as  to  the  powers  and 
duties  of  the  Dean  of  Guild  Court,  and  Schedule  IV.  as  to  stability, 
etc.  See  as  to  light,  sees.  168  to  180,  particularly  170  to  173  and 
175.  See  sees.  181  to  185  as  to  ventilation.  The  "other  sanitary 
requirements "  are  not  specified ;  they  will  include  water  supply, 
drainage,  w.-c.  accommodation,  etc.  See  Mitchell  r.  Dean  of  Guild 
of  Edinburgh,  18th  Mar.  1885  (12  K,  844),  referred  to  under 
sec.  209,  p.  331.     See  also  sec.  201. 

In  Smellie  v,  Struthers,  12th  May  1803  (13  Fac,  219),  it  was  held 
that  a  Dean  of  Guild  has  no  power,  for  the  sake  of  widening  a  street, 
to  prevent  a  proprietor  from  building  upon  the  limits  of  his  property. 
It  was  averred  that  the  Dean  of  Guild  of  Glasgow  had  immemorially 
exercised  the  power  of  not  allowing  a  person  to  build  to  the  verge  of 
his  property.  The  Court  were  decidedly  of  opinion  that  neither  the 
alleged  usage  of  the  Dean  of  Guild,  nor  the  expediency  of  widening 
this  particular  street,  could  confer  upon  that  Magistrate  the  power  of 
taking  away  any  part  of  the  property  of  individuals. 

In  Thomson  v,  Dundee  Polite  Commissioners,  8th  Dec.  1887  (15 
R.,  164),  under  the  powers  conferred  by  sec.  C3  of  the  General  Police 
and  Improvement  Act,  1862,  incorporated  with  the  Dundee  Police 
Act,  1882,  the  Dundee  Police  Commissioners  appointed  a  Works 
Committee  to  superintend  the  building  of  houses,  etc.  This  Com- 
mittee had  no  express  power  under  the  General  or  Local  Act  to " 
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delegate  its  powers.  The  Committee  remitted  certain  plans  to  1^ 
"  Sub-Committee  "  of  their  number.  The  Sub-Committee  issued  a 
deliverance  in  name  of  "the  Commissioners,"  disapproving  of  the 
plans.  On  appeal,  it  was  held  that  the  Works  Committee  had  no 
power  to  delegate  its  powers,  and  that  therefore  the  deliverance  fell 
to  be  quashed. 

In  England,  it  has  been  held  that  "  the  Urban  Sanitary  Authority 
have  not  power  under  the  Act  (38  &  39  Vict.  c.  55),  nor  could  they 
by  a  bye-law  give  themselves  the  right  to  disapprove  of  and  prohibit 
the  erection  of  a  building  at  their  own  discretion,  or  for  any  other 
reason  than  that  the  erection  would  be  in  contravention  of  some  valid 
bye-law  or  other  provision  of  the  law.  See  the  remarks  of  Lord 
Blackburn  in  Robinson  v.  Barton  Local  Board  (L.  R.,  8  App.  Cas.). 
It  was  held  that,  as  sec.  158  imposed  on  the  Urban  Sanitary 
Authority  the  obligation  of  signifying  their  approval  or  disapproval 
of  plans  within  one  month,  they  could  not  make  a  bye-law  at  variance 
with  this  enactment  in  going  beyond  it ;  and  that,  under  a  bye-law, 
which  prohibited  erections  on  open  spaces  belonging  to  buildings 
from  being  made  without  the  approval  of  the  Urban  Sanitary 
Authority,  but  which  specified  no  time  within  which  approval  or 
disapproval  of  the  erections  was  to  be  given,  the  Urban  Sanitary 
Authority,  who  had  not  signified  their  approval  or  disapproval  within 
a  month  after  the  deposit  of  plans,  could  not  take  proceedings  for  the 
recovery  of  a  penalty  for  breach  of  the  bye-law  after  the  month  had 
elapsed.  Clark  v,  Bloomfield  (Times  newspaper,  5th  Mar.  1885). 
It  was  also  held  that  where  a  Local  Board  had  not,  during  the  month 
prescribed  by  sec.  158,  signified  the  disapproval  of  plans,  they  could 
not  afterwards  object  to  the  building  being  erected  according  to  the 
line  laid  down  on  the  plan ;  neither  could  they  under  that  section 
pull  down  a  building  without  giving  the  owner  an  opportunity  of 
showing  cause  why  it  should  not  be  pulled  down.  It  is  too  late 
to  object  that  no  plans  have  been  deposited,  when  an  action  has 
been  brought  to  restrain  the  Authority  from  pulling  down  the 
building.  Masters  v,  Pontypool  Local  Board  (L.  R.,  9  Ch.  D.,  677 ; 
47  L.  J.,  Ch.,  797)."— Glen,  p.  297. 

168.  Regulating  existing  Buildings  for  Places  of 

Public  Meetings,  etC« — The  Commissioners  shall  cause 
every  existing  building  used  or  proposed  to  be  used  as  a 
place  of  public  amusement  or  entertainment,  or  for  holding 
large  numbers  of  people  for  any  purpose  whatsoever,  to  be 
inspected,  and  shall,  in  case  of  refusal,  after  hearing  the 
persons  interested,  direct  such  means  to  be  taken  for  provid- 
ing proper  means  of  access  to  and  exit  from  such  buildings, 
and  for  protection  from  fire  and  other  dangers  to  the  public, 
as  to  the  Commissioners  shall  seem  fit. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building."    Thi$  section 
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does  not  apply  to  the  railways  or  stations  of  any  railway  company 
or  buildings  connected  therewith  other  than  dwelling-houses.  See 
sec.  517,     See  also  sec.  201. 

This  is  a  very  awkwardly  expressed  section.  The  buildings  for 
places  of  public  meeting,  etc.,  are  to  be  inspected,  and  in  case  of 
refusal  the  Commissioners  are  to  take  certain  precautions.  But  what 
is  to  be  refused  ?  There  is  no  provision  for  a  licence,  permission,  or 
application  of  any  kind  to  be  refused,  and  it  is  difficult  to  see  how 
the  clause  can  be  rendered  operative. 

The  words  "  for  holding  large  numbers  of  people  for  any  purpose 
whatsoever,"  are  very  wide  in  signification,  imd  may  include  churches, 
schools,  and  even  factories  and  other  lai:ge  works.  Sec.  175  provides 
for  the  lighting  of  public  buildings  and  the  provision  of  sufficient 
ingress  and  egress.  The  duty  of  seeing  that  precautions  are  taken 
against  fire  in  factories  is  laid  on  the  Commissioners  by  the  Factory 
and  Workshop  Act,  1891  (54  &  55  Yict  c.  75),  sec.  7  of  which  pro- 
vides ; — 

"7. — (1)  Every  factory  of  which  the  construction  is  commenced 
after  the  1st  day  of  January  1892,  and  in  which  more  than  forty 
persons  are  employed,  shall  be  furnished  with  a  certificate  from  the 
Sanitary  Authority  of  the  district  in  which  the  factory  is  situate,  that 
the  factory  is  provided  on  the  storeys  above  the  ground  floor  witl^ 
such  means  of  escape  in  case  of  fire,  for  the  persons  employed  therein, 
as  can  reasonably  be  required  under  the  circumstances  of  each  case, 
and  a  factory  not  so  furnished  shall  be  deemed  not  to  be  kept  in  con- 
formity with  the  principal  Act,  and  it  shall  be  the  duty  of  the  Sanitary 
Authority  to  examine  every  such  factory,  and,  on  being  satisfied  that 
the  factory  is  so  provided,  to  give  such  a  certificate  as  aforesaid. 

"  (2)  With  respect  to  all  factories  to  which  the  foregoing  provisions 
of  this  section  do  not  apply,  and  in  which  more  than  forty  persons 
are  employed,  it  shall  be  the  duty  of  the  Sanitary  Authority  of  every 
district,  as  soon  as  may  be  after  the  passing  of  this  Act,  and  after- 
wards from  time  to  time,  to  ascertain  whether  all  such  factories 
within  their  district  are  provided  with  such  means  of  escape  as  afore- 
said, and,  in  the  case  of  any  factory  which  is  not  so  provided,  to 
serve  on  the  person  being,  within  the  meaning  of  the  Public  Health 
(Scotland)  Act,  1867,  30  &  31  Vict  c.  101,  the  owner  of  the  factory, 
a  notice  in  writing  specifying  the  measures  necessary  for  providing 
such  means  of  escape  as  aforesaid,  and  requiring  him  to  carry  out  the 
same  before  a  specified  date ;  and  thereupon  such  owner  shall,  not- 
withstanding any  agreement  with  the  occupier,  have  power  to  take 
such  steps  as  are  necessary  for  complying  with  the  requirements ; 
and,  unless  such  requirements  are  so  complied  with,  such  owner 
shall  be  liable^  to  a  fine  not  exceeding  £1  for  every  day  that  such 
non-compliance  continues.  In  case  of  a  difference  of  opinion  between 
the  owner  of  the  factory  and  the  Sanitary  Authority,  the  difference 
shall,  on  the  application  of  either  party,  be  referred  to  arbitration, 
and  thereupon  the  provisions  of  the  First  Schedule  to  this  Act 
shall  have  effect,  except  that  the  parties  to  the  arbitration  shall  be 
the  Sanitary  Authority  on  the  one  hand  and  the  owner  on  the  other, 
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and  the  award  on  the  arbitration  shall  be  binding  on  the  parties 
thereto.  If  the  owner  alleges  that  the  occupier  of  the  factory  ought 
to  bear  or  contribute  to  the  expenses  of  complying  with  the  require- 
ment, he  may  apply  to  the  County  Court  having  jurisdiction  where 
the  factory  is  situate,  and  thereupon  the  County  Court,  after  hearing 
the  occupier,  may  make  such  order  as  appears  to  the  Court  just  and 
equitable  under  all  the  circumstances  of  the  case." 

169.  Penalty  for  Erecting  or  Altering  any  House 
or  Building  without  sanction  of  Commissioners. — 

Every  person  who  shall  erect  or  begin  to  erect  any  house  or 
building,  or  who  shall  alter  the  structure  of  any  existing 
house  or  building,  or  use  for  human  habitation  any  building 
not  previously  so  used,  or  alter  the  mode  of  occupancy  of  any 
existing  house  in  such  a  manner  as  will  increase  the  number 
of  separate  houses  or  occupiers,  without  a  warrant,  or  other- 
wise than  in  conformity  with  a  warrant  of  the  Commissioners, 
and  every  person  who  shall,  in  the  erection  or  alteration  of 
any  house  or  building,  the  erection  of  which  has  been 
sanctioned  by  the  Commissioners,  deviate  from  the  plan  or 
plans  and  section  or  sections  so  sanctioned,  or  shall  other- 
wise contravene  the  building  provisions  of  this  Act,  shall  be 
liable  to  a  penalty  not  exceeding  £5,  besides  being  bound, 
if  and  in  so  far  as  required  by  the  Commissioners,  to  take 
down  and  remove  the  said  house  or  building,  or  to  restore  it 
to  the  state  it  was  in  previous  to  the  alterations  thereon,  or 
to  alter  it  in  such  way  as  the  Commissioners  shall  direct,  so 
as  to  make  it  in  conformity  with  the  warrant  of  the  Com- 
missioners. 

See  sub-head  (13),  sec.  4,  for  definition  of  "  house,"  (3)  "  building." 
See  sec.  487  for  imprisonment  failing  payment  of  penalty,  500  and 
601  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and 
458  for  punishment  of  abettors. 

This  section  does  not  apply  to  the  railways  or  stations  of  any 
railway  company  or  buildings  connected  therewith  other  than  dwell- 
ing-houses.    Sec  sec.  517.     See  also  sec.  201. 

See  cases  of  Somerville  v,  Macgregor,  and  Tayport  Magistrates  v, 
Tayport  Slip  Co.,  referred  to  under  sec  166. 

The  expression  "  the  building  provisions  of  this  Act,"  will  include 
sees.  166-209  and  Schedule  IV. 

See  also  sec.  153,  which  provides  that  "every  person  who  shall, 
from  and  after  the  date  when  this  Act  shall  come  into  operation  in 
the  burgh  .  .  .  build,  raise,  or  add  to  any  house  or  premises,  or 
permit  or  suffer  the  same  to  be  done,  contrary  to  the  provisions  of 
this  Act^  unless  the  same  shall  have  been  formally  sanctioned  by  the 
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Commissioners  on  a  consideration  of  the  special  circumstances  of  the 
case,  which  sanction  they  are  hereby  empowered  to  give,  shall  forfeit 
and  pay  a  sum  not  exceeding  £20,  and  a  further  sum  not  exceeding 
£5  per  day  for  every  day  after  the  first  during  which  he  shall  permit 
or  suffer  such  .  .  .  house  or  premises  to  remain  so  .  .  .  built  or 
added  to  as  last  aforesaid." 

In  England,  "  the  Metropolis  Local  Management  Act,  1855,  18 
&  19  Vict.  c.  120,  sec.  76,  empowers  the  District  Board  to  alter 
or  demolish  a  house  where  the  builder  has  neglected  to  give  notice  of 
his  intention  to  build  seven  days  before  proceeding  to  lay  or  dig  the 
foundation ;  but  this  does  not  empower  the  District  Board  to  demolish 
the  building  without  first  giving  the  party  guilty  of  the  omission  an 
opportunity  of  being  heaid ;  this  is  on  the  principle  which  has  been 
repeatedly  recognised  by  the  Coiirts.  See  Dr.  Bentley's  case,  cited 
by  Parke,  B.,  in  the  Hammersmith  rent-charge  case  (4  Exch.,  96),  that 
no  man  is  to  be  deprived  of  his  property  without  an  opportunity  of 
being  heard.  Per  Erie,  C.-J. :  *  I  think  the  Board  ought  to  have 
given  notice  to  the  plaintiff  and  to  have  allowed  him  to  be  heard. 
The  apparent  neglect  might  have  been  explained,  for  it  is  possible 
that  the  regulations  may  have  been  complied  with  though  the  notice 
to  the  Bocu*d  may  have  miscarried ; '  and  per  Willes,  J. :  '  I  appre- 
hend that  a  tribunal  which  is  by  law  invested  with  power  to  affect 
the  property  of  one  of  Her  Majesty's  subjects,  is  bound  to  give  such 
subject  an  opportunity  of  being  heard  before  it  proceeds ;  and  that 
that  rule  is  of  universal  application,  and  founded  upon  the  plainest 
principles  of  justice.'  CJooper  v.  Wandsworth  Board  of  Works  (8 
L.  T.,  N.  S.,  278 ;  9  Jur.,  1155 ;  32  L.  J.,  M.  C,  185 ;  14  C.  B.,  K  S., 
180;  11  W.  R,  648).  *This  principle  is  equally  applicable  to  a 
Sanitary  Authority.'  Masters  v.  Pontypool  Local  Board  (L.  R,  9 
Ch.  D.,  677 ;  47  L.  J.,  Ch.,  797)."— Glen,  p.  294. 

In  Malcolm  v.  Lang,  15th  Mar.  1892  (29  S.  L.  R,  617),  Malcolm 
built  a  large  advertisement  hoarding  on  his  own  ground  alongside 
one  of  the  principal  streets  in  Glasgow.  Having  been  convicted  in 
the  Glasgow  Dean  of  Guild  Court  of  an  offence  under  sec.  365  of 
the  Glasgow  Police  Act,  1866,  for  having  erected  a  building  with- 
out obtaining  a  warrant  from  the  Court,  on  appeal,  held  that  the 
hoarding  was  not  a  building  within  the  meaning  of  the  section. 

170.  Free  Space  in  pear  of  Houses. — Every  build- 
ing erected  for  the  purpose  of  being  used  as  a  dwelling-house, 
or  any  building  not  previously  used  as  a  dwelling-house,  when 
the  same  ia  altered  for  the  purpose  of  being  so  used,  shall 
have  all  the  rooms  sufficiently  lighted  and  ventilated  from  an 
adjoining  street,  or  other  open  space  directly  attached  thereto, 
equal  to  at  least  three-fourths  of  the  area  to  be  occupied  by 
the  intended  building ;  and  such  space  shall  be  free  from  any 
erections  thereon  other  than  w.-c.*s.,  ash-pits,  coal-houses, 
or  other  conveniences,  all  which   conveniences  shall,  as  to 
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height,  position,  and  dimensions,  be  erected  subject  to  the 
consent  and  approval  of  the  Commissioners:  Provided  also, 
that  in  cases  of  conversion  of  a  house  into  a  building  for 
business  premises,  the  Commissioners  may  sanction  the  erection 
of  saloons  upon  such  open  space,  of  such  height  and  construc- 
tion as  to  them  shall  seem  proper,  such  saloons  to  continue 
so  long  only  as  such  building  is  so  used  for  business  purposes 
only. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building,"  (31)  "  street." 
As  to  width  of  new  streets  and  courts,  see  sec.  152.  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company 
or  buildings  connected  therewith  other  than  dwelling-houses.  See 
sec.  517.     See  also  sec.  201. 

In  Blakeney  v.  Rattray's  Trustees,  10th  July  1886  (13  R.,  1151), 
sec.  130  of  the  Dundee  Police  Act,  1882,  enacts  that  new 
buildings  within  the  burgh  designed  as  dwelling-houses  shall  have  a 
vacant  space  behind  of  certain  dimensions,  but  **if  in  any  new 
building  the  ground  floor  is  designed  for,  and  to  be  occupied  as  shops 
or  business  offices,  the  Commissioners  shall,  notwithstanding  that  the 
building  otherwise  is  intended  to  be  used  as  a  dwelling-house  or 
for  dwelling-houses,  permit  the  erection  of  saloons  or  warerooms  in 
connection  with  such  shops  or  offices,  and  immediately  behind  the 
same,  .  .  .  but  the  level  of  the  ceiling  shall  in  no  case  exceed  in 
height  the  level  of  the  ceiling  of  such  shops  and  offices."  Hdd,  in  a 
question  with  a  conterminous  proprietor,  that  where  a  shop  is 
designed  to  include  more  than  the  ground  floor,  the  saloon  behind 
may  be  of  the  height  of  the  ceiling  of  the  highest  shop  floor. 

In  Pitman  v,  Burnett's  Trustees,  26th  Jan.  1882  (9  R.,  444; 
19  S.  L.  R.,  411),  it  was  held  that  sec.  127  of  the  Edinburgh 
Municipal  and  Police  Act,  1879,  applies  only  to  new  streets. 
Sec.  129  of  the  Edinburgh  Police  Act  provides  that  houses  or 
buildings  in  any  existing  street  or  court  shall  not  be  increased  in 
height  above  the  prescribed  height  of  one  and  one-half  times  the 
width  of  the  street  or  court  in  which  such  houses  or  buildings 
are  situated,  without  the  sanction  of  the  Magistrates  and  Council. 
A  house  in  an  existing  street  was  to  be  rebuilt  so  as  to  extend 
back  to  a  narrow  mews  lane.  Held^  that  with  reference  to  this 
provision  the  house  was  to  be  considered  as  entirely  within  the  street 
which  it  faced  on  the  other  side  from  the  mews  lane,  and  its  height 
both  to  the  back  and  to  the  front  regulated  accordingly.  Question^ 
Whether  a  house  might  be  situated  in  two  streets  within  the 
meaning  of  the  above  provision?  Held^  that  regulations  provided 
by  sec  163  of  the  Edinburgh  Police  Act,  with  reference  to  ventila- 
tion, are  matters  committed  to  the  sole  discretion  of  the  Dean  of 
Guild,  with  the  exercise  of  which  the  Court  will  not  interfere 
unless  an  error  of  a  flagrant  kind  has  been  committed.  Question^ 
Whether  sec.  163  applies  to  houses  in  existing  streets!  Opinion 
{per  Lord  Shand),  That  a  neighbour  is  not  in  iitulo  to  object  to  a 
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Irailding  upon  the  ground  of  non-compliance  with  tlie  provisions  of 
this  section.  In  this  case  the  Lord  President  (Inglis)  said ;  "  There 
remains  only  the  objection  on  sec.  163,  which  provides,  *  Every 
new  house  shall  have,  in  the  rear  thereof,  an  open  space  adjacent 
thereto  at  least  equal  to  one-half  of  the  area  to  be  occupied  by  the 
intended  house,  and  such  space  shall  be  free  from  any  erections 
thereon,  other  than  w.-c.'s.,  privies,  ash-pits,  coal-houses,  or  other 
conveniences  for  the  use  of  such  house;  all  which  conveniences 
shall,  as  to  height,  position,  and  dimensions,  be  erected  subject  to  the 
consent  and  approval  of  the  Dean  of  Guild  Court :  Provided  always, 
that  in  cases  where  the  thorough  ventilation  of  such  house  is  otherwise 
secured,  or  under  other  special  circumstances,  the  said  Court  may 
allow  the  open  space  to  be  reduced  in  limits ;  provided  also,  that  in 
cases  of  conversion  of  a  house  into  a  building  for  business  premises, 
the  Court  may  sanction  the  erection  of  saloons  upon  such  open  space, 
of  such  height  and  construction  as  to  the  Court  shall  seem  proper, 
such  saloons  to  continue  so  long  only  as  such  building  is  so  used  for 
business  purposes.'  Now,  I  am  inclined  to  hold  that  this  section 
applies  only  to  houses  built  upon  ground  which  has  not  hitherto 
been  built  on, — I  mean  houses  built  on  a  part  of  the  territory  of 
the  burgh,  which  has  not  hitherto  been  laid  out  in  streets.  But  it 
is  not  necessary  to  decide  that  question.  It  is  quite  plain  that  when 
the  Dean  of  Guild  is  called  on  to  act  under  this  section,  he  is  to 
consider  the  interest  and  benefit  of  the  house  that  is  being  built,  so 
as  to  secure  its  proper  ventilation,  because,  if  he  is  satisfied  that  the 
ventilation  of  the  house  is  fairly  provided  for,  he  may  dispense  in  a 
great  measure  with  the  rule  laid  down  in  this  section.  It  would  be 
extremely  difiBcult  to  hold  that  any  one  else  has  a  right  to  interfere 
in  the  matter.  It  is  not  necessary  to  get  the  consent  of  the 
Magistrates  and  Council.  The  determination  of  the  question  is  left 
entirely  in  the  hands  of  the  Dean  of  Guild,  who  is  to  exercise  his 
discretion  in  the  matter.  Now,  in  the  present  case,  the  Dean  of 
Guild  has  applied  his  mind  to  the  question,  and  has  found  that  the 
open  spaces  left  in  the  area  of  this  building  are  sufficient  for  ventila- 
tion purposes.  They  are  not  very  large,  certainly,  but  the  Dean  of 
Guild  has  expressed  the  opinion  that  they  are  sufficient,  and  when 
he  has  decided  such  a  matter  of  practical  skill,  the  Court  would  bo 
very  slow  to  alter  what  he  has  done.  It  would  only  be  an  error  of 
a  very  flagrant  kind  which  would  induce  the  Court  to  reverse  the 
determination  of  the  Dean  of  Guild,  provided  he  has  acted  within 
the  jurisdiction  conferred  on  him  by  the  Statute.  And  he  having 
decided  that  the  ventilation  in  the  present  case  is  sufficiently  well 
provided  for,  I  take  leave  to  doubt  the  right  of  the  appellants  to 
interfere  in  the  matter.  That  being  so,  I  think  that  the  judgment 
of  the  Dean  of  Guild  on  this  point  also  should  be  affirmed." 

See  Scott's  Trustees  v.  Shaw,  17th  June  1892  (29  S.  L.  R.,  767). 
The  Edinburgh  Municipal  and  Police  Amendment  Act,  1891,  by 
sec  50,  provides  that  "every  new  house,  and  any  building  altered 
for  the  purpose  of  being  used  as  a  house,  shall  have  in  the  rear 
thereof  a  <?ertain  open  space :  .  .  .  Provided  always,  that  in  any 
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case  where  the  thorough  ventilation  of  any  house  or  building  is,  in 
the  opinion  of  the  Dean  of  Guild  Court,  otherwise  secured,  .  .  .  the 
said  Court  may  in  their  discretion  allow  the  open  space  to  be 
reduced ;  provided  also,  that  in  the  case  of  the  erection  of  houses 
with  shops  on  the  ground  floor,  or  of  the  conversion  of  a  house  fnto 
a  building  to  be  used  for  business  premises  only,  the  Dean  of  Guild 
may  sanction  the  erection  of  saloons  upon  such  open  space."  .  .  . 

The  proprietors  of  a  house  presented  a  petition  to  the  Dean  of 
Guild  Court,  for  warrant  to  convert  the  ground  and  basement  storeys 
into  business  premises,  and  to  erect  a  workshop  on  the  open  ground 
behind  the  house.  The  Dean  of  Guild  granted  the  prayer  of  the 
petition.  He  also  expressed  himself  satisfied  with  the  ventilation  of 
the  house. 

Held — off,  the  interlocutor  of  the  Dean  of  Guild — that  the 
building  in  question  rather  fell  under  the  second  proviso  of  sec. 
50  of  the  Statute,  in  which  case  the  Dean  of  Guild  could  grant 
warrant  to  erect  buildings  such  as  were  contemplated  here,  being  of 
the  nature  of  a  saloon,  but  that  even  if  the  building  was  to  be 
regarded  as  "  a  house,"  the  Dean  of  Guild,  being  satisfied  as  to  the 
ventilation,  could  allow  the  open  space  behind  to  be  occupied. 

Observed^  that  the  ventilation  to  be  attended  to  was  that  of  the 
building  which  it  was  proposed  to  erect,  and  not  that  of  neighbouring 
houses. 

In  Glass  v.  Glasgow  Master  of  Works,  5th  March  1887  (14  R, 
567),  plans  of  buildings  proposed  to  be  erected  in  Glasgow,  which 
were  held  not  to  comply  with  the  provisions  of  sec.  370  of  the 
Glasgow  Police  Act,  1866,  requiring  a  certain  amount  of  free 
space  in  front  of  the  windows  of  sleeping  apartments,  the  Dean  of 
Guild  "  finds  that  the  petitioner's  plans  do  not  show,  in  front  of  the 
windows  of  the  sleeping  apartments  on  the  ground  flat  to  the  back  of 
the  proposed  tenement,  the  amount  of  free  space  required  by  sec.  370 
of  the  Glasgow  Police  Act,  1866,  and  therefore  refuses  to  grant  the 
lining  craved,  until  said  objection  has  been  removed,  either  by  an 
amended  plan  giving  the  said  required  free  space  in  front  of  said 
apartments,  or  by  the  petitioner  undertaking  that  the  same  shaU  not 
be  used  as  sleeping  apartments,  and  decerns." 

"iVb^e. — The  angling  or  placing  of  the  windows  in  the  comer 
of  the  two  kitchens  (to  be  occupied  as  sleeping  apartments)  on  the 
plan  of  the  ground  floor,  instead  of  normally  in  the  line  of  the  back 
wall,  is  clearly  an  attempt  to  evade  the  provision  of  sec.  370  of  the 
Police  Act,  and  as  the  free  space  in  front  of  one  of  said  kitchens  is 
about  a  fifth  less  than  that  which  the  Act  provides  for,  while  in 
front  of  the  other  of  said  kitchens  the  free  space  is  much  less,  the 
Court  cannot  consent  to  pass  the  plans  in  their  present  state.'' 
Smellie  v.  Stnithers,  12th  May  1803  (M.,  7588). 

No  appearance  was  made  for  the  respondents,  and  the  Court, 
without  delivering  opinions,  dismissed  the  appeal.  See  also  Boswell 
V.  Magistrates  of  Edinburgh,  19th  July  1881  (8  R.,  986),  referred 
to  under  Dean  of  Guild  procedure,  sec.  201, 

In  England,  "a  person  was  convicted  of  infringing  a  bye-law, 
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which  required  that  every  house  should  have  500  square  feet  in 
front  or  rear,  free  from  any  erection,  by  erecting  three  houses  with 
fences.  On  the  question  whether  the  bye-law  was  valid,  or  was 
ultra  viresy  the  Court  were  clear  that  the  Board  had  power  to  make 
such  a  bye-law  to  carry  out  the  object  of  the  enactment,  and  affirmed 
the  conviction.     Adams  v,  Bromley  Local  Board  (37  J.  P.,  662). 

"  In  another  case,  where  a  Local  Board  of  Health  made  a  bye-law, 
that  wherever  any  open  space  had  been  left  adjoining  to  any 
building,  such  space  should  never  afterwards  be  built  upon  without 
the  consent  of  the  Local  Board,  and  without  leaving  an  open  space 
belonging  to  such  building  of  a  specified  size  and  dimensions.  It 
was  held  that  if  the  bye-law  applied  to  open  spaces  belonging  to  old 
buildings,  it  was  bad,  as  exceeding  the  powers  conferred  by  the  Act. 
Tucker  v.  Bees  (7  Jur.,  N.  S.,  629  ;  25  J.  P.,  789). 

"  A  bye-law  provided  that  *  every  building  to  be  erected  and  used 
as  a  dwelling-house  shall,  during  such  use,  have  in  the  rear,  or  at  the 
side  thereof,  an  open  space  exclusively  belonging  thereto,  to  the 
extent  of  at  least  150  square  feet,  free  from  any  erection  thereon 
above  the  level  of  the  ground,  other  than  a  privy ;  but  where  there 
is  a  w.-c.,  and  no  other  privy,  an  open  space  of  not  less  than 
100  feet  may  be  allowed;  and  the  distance  across  such  open  space 
between  every  such  building  and  the  opposite  property  at  the  rear  or 
side,  exclusive  of  any  common  passage,  shall  be  10  feet  at  least;  if 
such  building  be  two  storeys  in  height  above  the  level  of  such  open 
space,  the  distance  across  shall  be  15  feet;  if  such  building  be  three 
storeys,  it  shall  be  20  feet;  if  more  than  three  storfeys,  25  feet.' 
With  reference  to  this  bye-law,  it  was  held  that  the  space  required  to 
be  left  between  the  building  to  be  erected,  and  the  opposite  property, 
must  be  co-extensive  with  the  line  of  demarcation  between  such 
building  and  such  opposite  property,  and  that  at  no  point  should  a 
less  distance  than  that  prescribed  by  the  bye-law  intervene  between 
them,  exclusive  of  any  common  passage.  Anderton  v.  Rigby  (13 
C.  B.,  N.  S.,  603;  S.  C.  Nom.).  Anderton  v,  Birkenhead  Improve- 
ment Commissioners  (9  Jur.,  K  S.,  1058 ;  32  L.  J.,  M.  C,  37). 
With  reference  to  a  similar  bye-law,  a  public  street  was  held  to 
come  within  the  expression  *  opposite  property.'  Jones  v.  Parry, 
Law  Times  newspaper,  28th  May  1887,  p.  64 ;  51  J.  P.,  356,  K). 

"  A  bye-law  that  no  dwelling-house  shall  bo  erected  without  having 
at  the  rear  or  side  a  sufficient  roadway  for  the  purpose  of  affording 
efficient  means  of  access  to  the  privy  or  ash-pit  belonging  to  the  same, 
would  be  beyond  the  jurisdiction  conferred  upon  the  Local  Board  by 
the  Act  to  make  bye-laws.  But,  per  Cockburn,  C.-J.,  the  bye-law 
might  have  been  valid,  if  it  had  been  that  there  should  be  no  privy 
or  ash-pit  belonging  to  the  house  without  adequate  means  of  access. 
Waite  V.  Garston  Local  Board  (L  R,  3  Q.  B,  5;  17  L.  T.,  N.  S., 
201 ;  37  L.  J.,  M.  C,  19 ;  16  W.  R.,  78 ;  32  J.  P.,  228 ;  this  obiter 
dictum  is  attributed  to  Lush,  J.,  in  37  L.  J.,  M.  C,  21). 

"  The  following  words  in  a  Local  Improvement  Act,  *  Every  house 
to  be  constructed  shall  have  a  bcick  yard  or  other  vacant  ground  or 
area  frona  the  ground  upwards,  of  not  less  than  8  feot^  extending 
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from  the  main  building  for  the  whole  length  of  such  building/ 
the  Court,-  though  no  judgment  was  pronounced  on  the  point,  were 
inclined  to  think  point  to  a  yard  at  the  hack,  and  not  to  an  open  space 
aJt  the  side  of  the  house,  and  therefore  that  the  leaving  an  open  space 
of  the  requisite  width  at  the  side  of  the  building  was  not  a  compli- 
ance with  the  terms  of  the  enactment.  Pearson  v,  Kingston-upon- 
Hull  Local  Board  (13  L.  T.,  N.  S.,  180 ;  3  H.  and  C,  921 ;  35.  L.  J., 
M.  C,  36;  29  J.  R,  711). 

"  A  bye-law  prohibited  persons  from  building  on  open  spaces  belong- 
ing to  buildings  without  the  approval  of  the  Urban  Sanitary  Authority. 
It  was  held  that,  inasmuch  as  there  were  other  bye-laws  requiring 
plans  to  be  deposited,  and  sec.  158  requires  approval  or  disapproval 
of  such  plans  to  be  given  within  one  month,  the  Urban  Sanitary 
Authority  could  not  make  a  bye-law  inconsistent  with  this  enact- 
ment, and  therefore  proceedings  could  not  be  taken  for  building 
without  approval  after  the  expiration  of  the  month,  the  dis- 
approval of  the  Authority  not  having  been  signified  within  the 
mouth.  Clark  v.  Bloomfield,  Times  newspaper,  5th  March  1885." 
—Glen,  p.  292. 

A  bye-law  requiring  the  extent  of  yard  space  belonging  to  new 
buildings,  and  the  situation  of  the  w.-o.,  ash-pit,  etc.,  to  l)e 
shown  on  the  plans,  was  held  to  be  valid,  but  one  which  imposed  a 
continuing  penalty  for  neglect  to  send  in  plans  of  a  new  building 
was  held  ultra  vires,  Reay  v.  Mayor,  etc,  of  Gateshead  (55  L.  T., 
N.  S.,  92 ;  34  W.  R,  682 ;  50  J.  P.,  276,  N.). 

In  another  English  case,  the  respondent  was  convicted  of  unlaw- 
fully permitting  to  be  used  as  a  dwelling-house  a  certain  building, 
contrary  to  the  West  Hartlepool  Improvement  Act,  33  &  34  Vict, 
c.  113.  In  1867,  an  owner,  wishing  to  convert  his  dwelling-house 
into  a  shop  and  warehouse,  applied  to  the  Commissioners  for  per- 
mission, which  was  given,  on  condition  that  if  again  used  as  a 
dwelling-houpe  it  would  be  altered  so  as  to  leave  an  open  space  at 
the  back.  The  premises  were  bought  by  the  respondent  in  1878, 
and  he  knew  nothing  of  the  condition.  In  1883  it  was  let  for  five 
years,  and  was  latterly  used  as  a  restaurant  It  was  held  that  the 
Justices  were  right,  as  the  Local  Act  applied  to  then  existing  build- 
ings retrospectively.  West  Hartlepool  Commissioners  v.  Levy  (50 
J.,  196).     See  Lumley's  Public  Health,  p.  207. 

171.  Limit  to  Number  of  Houses  in  Common 

Stairs. — No  new  tenement  of  houses,  except  with  the 
authority  of  the  Commissioners,  which  in  special  circum- 
stances the  Commissioners  may  grant,  shall  have  more  than 
twelve  dwelling-houses  entering  from  one  common  stair  or 
passage,  where  the  common  stair  or  passage  is  within  the 
tenement,  but  where  there  is  an  outside  stair  with  balconies, 
twenty-four  houses  may  be  permitted  to  enter  from  said  com- 
mon stair  or  passage,  and  the  width  of  such  stairs,  passages^ 
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bftI<xrQies,  and  stair  landings  shall  in  no  case  be  less  than 
4  feet,  finished  size. 

.  See  sub-head  (13),  sec.  4,  for  definition  of  "house."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec. 
617.     See  also  sec.  201. 

In  Scott  v.  Commissioners  of  Police  of  Dundee,  18th  Dec.  1841 
(4  D.,  292 ;  14  Jur.,  121),  it  was  held,  on  construction  of  a  clause  in 
a  Statute  relating  to  the  police  of  a  burgh,  that  the  term  "  tenement 
of  land "  was  properly  applicable  to  a  single  or  individual  building, 
although  containing  several  dwelling-houses,  with  separate  means  of 
access,  but  under  the  same  roof  and  enclosed  by  the  same  gables. 

172.  Hei^t  of  Rooms. — In  every  new  building  to  be 
used  as  a  dwelling-house,  and  in  every  building  not  previously 
used  as  a  dwelling-house,  when  altered  to  be  used  as  a  dwell- 
ing-house, every  habitable  room  in  the  ground  floor  shall 
be  in  every  part  thereof  9  feet  6  inches  in  height  at  least 
from  the  floor  to  the  ceiling ;  and  every  other  habitable  room, 
except  attic  rooms,  shall  be  in  every  part  thereof  9  feet  in 
height  at  least  from  the  floor  to  the  ceiling,  and  every  habit- 
able attic  room  shall  be  at  least  8  feet  in  height  from  the 
floor  to  the  ceiling,  through  not  less  than  one-third  of  the 
area  of  the  room,  and  it  shall  at  no  part  thereof  be  less  than 
three  feet. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building." 
This  section  does  not  apply  to  the  railways  or  stations  of  any  rail- 
way company  or  buildings  connected  therewith  other  than  dwelling- 
houses.     See  sec.  517.    See  also  sec.  201. 

173.  Windows  in  Rooms.-— In  every  new  or  altered 
building  to  be  used  as  a  dwelling-house,  every  habitable  room 
shall  have  at  least  one  window,  and  the  total  area  of  glass  in 
the  windows,  clear  of  the  frame  and  sash,  shall  be  (unless  in 
any  case  the  Commissioners  otherwise  determine)  at  least  one- 
tenth  of  the  area  of  the  room,  and  the  top  of  at  least  one  of 
the  windows  shall  not  be  less  than  7  feet  6  inches  above  the 
floor,  and  in  case  of  a  sash  window  the  upper  half  at  least 
shall  be  made  to  open  the  full  width,  and  in  case  of  a  case- 
ment window  one-half  at  least  shall  be  made  to  open. 

See  sub-head  (3),  sec.  4,  for  definition  of  "buUding." 
This  section  does  not  apply  to  the  railways  or  stations  of  any 
railway  company  or  buildings  connected  therewith  other  than  dwell- 
ing-houses.    See  sec.  517.    See  also  sec,  201, 
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See  Glass  v,  Glasgow  Master  of  Works,  referred  to  under  sec. 
170. 

174.  Common  Stairs  to  be  kept  in  Repair. — The 

owners  of  premises  in  or  entering  from  common  stairs  and 
common  passages  shall  keep  the  steps,  landing-places,  and 
passages  in  a  proper  state  of  repair,  and  provide  and  keep  in 
proper  repair  rails  at  the  side  of  such  stairs,  landing-places, 
and  passages,  to  the  satisfaction  of  the  Surveyor,  and  when 
required  by  him  shall  fence,  in  such  manner  as  he  shall 
direct,  all  windows  in  such  common  stairs  and  passages ;  and 
any  owner  who  fails  so  to  do,  after  notice  served  on  him  by 
the  Surveyor,  shall  be  liable  in  a  penalty  not  exceeding 
£0. 

See  sub -head  (22),  sec  4,  for  definition  of  "owner,"  (16) 
"premises."  See  sec.  487  for  imprisonment  failing  payment  of 
penalty,  500  and  501  for  penalty  on  repetition  of  offences  and  power 
to  mitigate,  and  458  for  punishment  of  abettors. 

This  section  does  not  apply  to  the  railways  or  stations  of  any  rail- 
way company  or  buildings  connected  therewith  other  than  dwelling- 
houses.     See  sec.  517.    See  also  sec.  201. 

As  to  serving  of  notices,  see  sec.  336.  The  notice  in  this  case  will 
bear  the  name  of  the  Surveyor,  not  of  the  Clerk. 

See  also  sec.  3166  (9),  which  authorises  bye-laws  "for  regulating 
the  sweeping  and  cleansing  of  common  stairs,  in  accordance  with  the 
sections  of  this  Act  relating  to  cleansing  and  fencing  and  keeping  the 
same  clear  of  obstruction." 

See  Schedule  IV.,  sub-head  (17),  as  to  paving  of  common  passages 
in  new  buildings. 

In  M*Martin  v,  Hannay,  24th  Jan.  1872  (10  M.,  411),  a  child  was 
killed  by  falling  through  the  railing  of  a  common  stair  where  one  of 
the  banisters  was  wanting.  Hdd^  that  the  proprietor  of  the  pro- 
perty was  liable  in  damages  to  the  father  of  the  child,  in  respect  that 
warning  of  the  state  of  the  stair  had  been  given  to  the  factor 
appointed  to  look  after  the  property. 

See  observation  by  Lord  Neaves  on  contributory  negligence  in  this 
case. 

In  Griffin  r.  Tosh,  29th  June  1885  (1  Scot.  I^w  Rev.,  332), 
circumstances  in  which  held  that  a  house  proprietor  is  liable  for  an 
accident  sustained  in  consequence  of  the  defective  state  of  a  railing 
on  a  common  stair. 

This  was  an  action  at  the  instance  of  Thomas  Griffin,  stone- 
breaker,  John  Street,  Dundee,  as  administrator-in-law  of  James 
Griffin,  his  son,  a  pupil,  residing  with  him,  against  William  H.  Tosh, 
house  proprietor,  Craigie  Terrace,  concluding  for  £100  as  damages,  in 
consequence  of  injuries  sustained  by  the  pursuer's  son,  caused  by  his 
falling  through  a  gap  in  the  railing  of  the  stair  leading  to  the  flat  of 
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a  tenement  in  which  his  father's  house  was  situated.  After  proof, 
the  Sheriff-Substitute,  Campbell-Smith,  issued  tlie  following  inter- 
locutor : — 

''Dundee^  29fA  June  1885.— The  Sheriff-Substitute,  having  con- 
sidered the  proof  and  whole  process,  finds  that,  on  or  aY)out  the 
16th  February  1885,  the  pursuer's  pupil  son,  James  Griffin,  fell 
through  a  gap  in  the  railing  of  a  tenement  belonging  to  the  defender, 
and  sustained  bodily  injury  through  the  fault  of  the  defender :  Finds 
him  entitled  to  damages  from  the  defender,  assesses  the  sum  due  in 
name  of  damages  by  the  defender  at  the  sum  of  £30,  for  which 
decerns;  and,  in  respect  that  it  is  expedient  that  the  said  sum  of 
£30  should  be  applied  for  the  benefit  of  the  pupil  James  Griffin^ 
ordains  the  defender  to  pay  to  the  pursuer,  the  said  Thomas  Griffin, 
the  sum  of  £10  for  the  immediate  use  of  said  pupil,  and  to  deposit 
the  balance,  £20,  in  the  Union  Bank  of  Scotland  (Limited),  Dundee, 
in  the  joint  names  of  the  pursuer,  the  said  Thomas  Griffin,  and  of  the 
Rev.  Robert  Clapperton,  minister,  Dundee,  to  be  held  in  trust  by 
them,  and  to  be  applied  by  them,  in  their  discretion,  for  supplying 
the  said  pupil  with  education  and  other  necessaries:  Finds  the 
pursuer  entitled  to  expenses,  etc.  J.  C.  Smith. 

*^  Note. — ^The  only  question  in  the  case  of  the  least  difficulty  is, 
whether  the  gap  in  the  railing  through  which  the  boy  fell  was  there 
through  the  neglect  of  the  defender.  When  it  got  there  is  far  from 
clear,  and  how  it  got  there  is  left  entirely  in  the  dark.  But  I  am 
satisfied  it  could  not  have  existed  at  all  without  the  fault  of  some 
one,  or  existed  so  lonpf  as  it  did  without  carelessness  on  the  part  of 
the  defender's  factor." 

175.  Lighting,  etc.,  of  Public  Buildings Every 

public  building,  theatre,  or  place  of  public  entertainment 
shall  be  supplied  with  means  of  lighting,  and  of  sufficient 
ingress  and  egress  for  the  protection  of  the  public  in  cases  of 
emergency,  to  be  approved  of  by  the  Commissioners  from 
time  to  time  as  they  shall  deem  necessary. 

Sec  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (9)  "the 
Commissioners." 

This  section  does  not  apply  to  the  railways  or  stations  of  any 
railway  company  or  buildings  connected  therewith  other  than  dwell- 
ing-houses.    See  sec.  517.     See  also  sec  201. 

For  the  provisions  as  to  licensing,  etc.,  of  "  theatres  and  places  of 
public  resort,"  see  sees.  395-402.     See  sec.  168,  and  note  thereto. 

176.  Pipes  to  be  approved  by  Commissioners. — No 

pipe  for  conveying  smoke  or  heated  air  shall  be  fixed  in  any 
new  building  otherwise  than  in  the  wall  thereof,  except  in  a 
manner  to  be  approved  by  the  Commissionera 
See  sub-head  (3),  sec  4,  for  definition  of  "  building." 
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This  section  does  not  apply  to  the  railways  or  stations  of  any 
railway  company  or  buildings  connected  therewith  other  than  dwell- 
ing-houses.    See  sec.  517.     See  also  sec  201. 

See  Schedule  IV.,  sub-head  (12),  as  to  thickness  of  walls  of  new 
buildings  in  which  chimneys  are  placed. 

177.  ProYisions  regarding  New  Buildings. — With 
regard  to  new  buildings,  the  rules  contedned  in  Schedule  IV. 
of  this  Act  shall  be  observed,  but  such  rules  may  be  altered 
by  the  Commissioners  with  the  approval  of  the  Sheriff. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (30) 
"Sheriff." 

This  section  does  not  apply  to  the  railways  or  stations  of  any  rail- 
way company  or  buildings  connected  therewith  other  than  dwelling- 
houses.     See  sec.  517. 

As  the  Eules  in  Schedule  IV,  are  not  bye-laws  in  the  sense  of  th^ 
Act,  the  provisions  of  sees.  316-324,  as  to  the  alteration  of  bye-laws, 
will  not  apply  to  the  alteration  of  these  rules.  There  is  no  provision 
requiring  the  alterations  to  be  published ;  but  it  is  probable  that  the 
Sheriff,  following  the  ordinary  practice,  will,  before  approving,  order 
the  rules  as  altered  to  be  kept  open  to  public  inspection  for  a  certain 
period,  and  that  he  will  afford  an  opportunity  to  persons  interested 
to  state  objections. 

It  has  been  held  in  England  that  "  an  Urban  Sanitary  Authority 
cannot  dispense  with  the  law  as  laid  down  in  their  bye-laws,  for  it  is 
not  for  their  benefit  but  for  the  benefit  of  the  public."  Baxter  t;. 
Mayor,  etc.,  of  Bedford — Times  newspaper,  23rd  July  1886. — See 
Glen,  p.  285.  But  it  would  appear  that  the  Commissioners  are 
empowered  in  special  circumstances  to  relax  the  requirements  of  this 
Act  as  to  buildings.     See  sec.  153. 

178.  Restriction  as  to  Steam  Pipes  and  Funnels 

for  conveying  Smoke. — From  and  after  the  commence- 
ment of  this  Act,  all  steam  from  high-pressure  engines,  in  or 
connected  with  any  building,  shall  be  conveyed  to  and  carried 
away  by  a  high  chimney,  to  the  satisfaction  of  the  Com- 
missioners, or  otherwise  disposed  of  to  their  satisfaction,  and 
no  pipe  or  funnel  for  conveying  smoke  shall  at  any  time  be 
newly  fixed  against  any  building  next  to  any  street,  public 
or  private,  or  on  the  inside  of  any  building,  nearer  than  9 
inches  to  any  timber  or  other  combustible  material,  nor  shall 
any  funnel  built  or  made  of  brick  or  stone,  or  both,  be  newly 
placed  on  the  outside  of  any  building  next  to  any  such  street, 
80  as  to  extend  beyond  the  general  line  of  the  buildings  in 
the  street ;  and  if  any  high-pressure  engine  shall  be  used  and 
steam  discharged  therefrom,  except  aa  aforesaid,  or  if  any 
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pipe  or  funnel  is  fixed  or  placed  contrary  to  this  Act,  the 
occupier,  or  in  case  of  there  being  no  occupier,  then  the 
owner  of  the  engine  or  building,  as  the  case  may  be,  shall, 
within  fourteen  days  after  receiving  notice  from  the  Com- 
missioners, cause  such  engine  or  pipe  or  funnel,  as  the  case 
may  be,  to  be  removed,  and  on  default  shall  be  liable  to 
a  penalty  of  10s.  a  day  for  every  day  during  which  such 
default  continues  after  the  expiration  of  the  time  specified 
in  such  notice. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (28)  "private 
street,"  (31)  "street,"  (22)  "owner,"  (21)  "occupier."  See  sees. 
336  to  338  inclusive  as  to  "  notice,"  and  487  for  imprisonment  on 
failure  to  pay  penalty,  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  458  for  punishment  of  abettors. 
This  section  does  not  apply  to  the  railways  or  stations  of  any  rail- 
way company  or  buildings  comiected  therewith  other  than  dwelling- 
bouses.     See  sec.  517.     See  also  sec.  201. 

See  sec.  381,  sub-head  (34),  which  subjects  to  a  penalty  any  person 
who  "  discharges  any  smoke  or  steam  from  any  premises  (otherwise 
than  from  the  top  thereof)  into  any  such  street,  or  suffers  or  permits 
the  condensed  water  or  moisture  from  any  steam-pipe,  flue,  or  funnel 
to  fall  into  or  upon  the  street." 

In  Small  &  Co.  v,  Dundee  Police  Commissioners,  14th  Nov.  1884 
(12  B.,  123),  the  Dundee  Police  and  Improvement  Act,  1882,  sec. 
329,  provides  an  appeal  by  any  person  "  aggrieved  by  any  order  or 
resolution  "  of  the  Commissioners,  to  the  Sheriff,  or  to  either  Division 
of  the  Court  of  Session,  and  directs  the  Court  to  hear  parties  and 
determine  the  matter  of  the  appeal,  and  to  make  such  order  thereon, 
"confirming,  quashing,  or  varying"  the  order  or  resolution  of  the 
Commissioners  as  they  shall  think  fit 

A  person  proposing  to  build  brick-kilns,  etc.,  within  the  burgh, 
being  dissatisfied  with  the  deliverance  of  the  Commissioners,  under 
sees.  121  to  124,  upon  the  plans  of  his  proposed  erections,  in 
respect  that  they  required  the  chimney  to  be  built  150  feet  high 
instead  of  80  feet  as  proposed  by  him,  appealed  to  the  Court  of 
Session. 

Hdd^  on  a  consideration  of  the  reasons  of  appeal,  that  there  was 
no  sufficient  statement  to  warrant  the  Court  interfering  with  the 
judgment  of  the  Commissioners. 

In  this  case  the  Lord  Justice-Clerk  said :  "  This  petition  is  pre- 
sented under  a  special  clause  of  the  Dundee  Police  and  Improvement 
Consolidation  Act,  1882.  The  question  here  relates  to  a  chimney 
which  the  complainers  wish  to  erect  in  certain  works  belonging  to 
them.  In  their  plans  they  delineated  this  chimney  as  being  of  a  cer- 
tain height.  The  Commissioners  declined  to  approve  of  the  plans,  in 
respect  of  the  height  of  the  chimney,  which  they  say  is  a  great  deal 
too  low,  and  ouglit  to  be  at  least  150  feet  high.     The  appeal  is 
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against  this  non-approval  by  the  Commissioners  of  the  plans  as  they 
stand,  and  the  question  is,  whether  we  can  interpose  our  authority 
and  approval  in  place  of  that  of  the  Commissioners.  Now,  if  a  case 
had  been  made  of  the  Commissioners  having  gone  materially  wrong 
as  to  the  mode  which  they  took  of  reaching  the  determination  they 
came  to,  or  if  they  had  done  any  other  injustice,  by  not  hearing  the 
parties,  for  instance,  I  do  not  say,  if  specific  averments  to  that  effect 
had  been  made,  that  we  might  not  have  interfered;  but  I  need 
hardly  say  that  without  a  very  strong  case  we  cannot  interfere  and 
substitute  our  judgment  and  approval  for  the  judgment  and  approval 
of  the  Commissioners.  The  Legislature,  I  think,  presumed  special 
information  and  capacity  on  the  part  of  the  Commissioners.  But 
there  is  nothing  here  stated  except  that  the  complainers  and  the 
Commissioners  have  differed  as  to  the  height  of  this  chimney,  and  as 
to  the  effect  of  its  height  on  the  surrounding  neighbourhood;  and  that  is 
a  matter  on  which  I  should  trust  the  judgment  of  the  Commissioners. 
On  the  whole  matter,  I  think  we  should  refuse  the  appeal." 

In  Lamont  v.  Cumming,  11th  June  1875  (2  R,  784),  A.  erected 
a  mutual  gable  in  a  burgh,  partly  on  his  own  ground  and  partly  on 
that  of  B.,  without  leaving  fire-places  and  vents  on  the  side  of  B.'s 
property.  Afterwards,  when  B.  came  to  build  a  house  on  his  ground, 
he  made  fireplaces  and  vents  in  the  gable,  and  also  heightened  it. 
Held^  that  B.'s  operations  were  not  in  excess  of  his  rights  as  joint 
owner  of  the  gable,  no  injury  to  A.  being  alleged.  In  this  case  the 
Lord  President  said  :  "  We  must,  therefore,  tfdce  it  that  the  gable  is 
a  mutual  gable  in  the  ordinary  sense — that  is,  that  it  was  originally 
built  according  to  the  time-honoured  custom  of  burghs  in  Scotland, 
the  resulting  rights  of  the  conterminous  proprietors  being  very  well 
established  in  law.  The  only  question  then  is,  whether  the  defender's 
operations  were  illegal  and  unwarrantable,  or,  in  terms  of  the  pur- 
suer's plea,  in  excess  of  the  rights  of  a  mutual  owner. 

"  What  is  alleged  against  the  defender  is  this,  that  he  has  begun  to 
build  to  the  west  on  his  own  ground,  and  has  availed  himself  of  the 
mutual  gable ;  that,  in  doing  so,  he  has  had  to  raise  the  gable,  as  his 
own  house  has  been  built  higher  than  that  of  the  pursuer's ;  that  he 
has  inserted  joists  in  the  mutual  gable,  and  has  turned  a  certain 
recess  which  was  left  in  it  into  a  fireplace,  and  has  carried  up  a  flue 
from  it  through  the  wall  .  .  .  Therefore  I  think  the  defenders  right 
to  insert  joists,  slap  out  a  vent,  and  make  a  fireplace,  provided  no 
injury  is  done  thereby  to  the  pursuer,  is  beyond  challenge.  At  the 
same  time,  I  have  thought  it  right  to  explain  the  principles  on  which 
I  have  arrived  at  that  result,  because,  so  far  as  I  am  aware,  there  is 
no  express  authority  on  the  point." 

"Where  the  rebuilding  of  a  house  to  a  height  greater  than  its 
previous  height  caused  the  chimneys  of  the  adjoining  house  to  smoke, 
it  was  held  that  no  action  was  maintainable  against  the  person  who 
rebuilt  the  house,  either  on  the  ground  that  the  nuisance  complained 
of  had  been  created  by  him,  or  that  the  owner  of  the  adjoining  house 
had  acquired  an  easement  (viz.  the  right  to  access  of  air  to  his 
chimney),  with  which  he  had  interfered.     Bryant  v,  Lofevre  (L.  R., 
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4  a  P.  D.,  172 ;  48  L.  J.,  C.  P.,  380 ;  40  L.  T.,  N.  S.,  579 ;  27  W.  R., 
592)  "—Glen,  p.  152. 

In  this  case  the  plaintiff  and  the  defendants  were  occupiers  of 
adjoining  houses.  For  more  than  twenty  years  the  occupiers  of 
the  plaintiff's  house  had  enjoyed  the  access  of  air  to  the  chimneys  of 
it.  The  defendants  took  down  their  house  and  rebuilt  a  wall  to  a 
greater  height,  thereby  causing  the  plaintiff's  chimneys  to  smoke. 
Held,  foUowing  the  judgment  in  Webb  r.  Bird  (13  C.  P.,  N.  S.,  841 ; 
31  ll  J.,  C.  P.,  335),  that  no  action  was  maintainable  by  the 
plaintiff  against  the  defendants,  either  on  the  ground  that  the 
plaintiff  had  acquired  an  easement,  which  the  defendants  had  inter- 
fered with,  or  on  the  ground  that  the  nuisance  complained  of  had 
been  created  by  the  defendants. 

In  HiU  V.  HaU  (L.  R.,  1  Ex.  D.,  411),  by  3  &  4  Vict.  c.  85,  sec.  6, 
"  all  withes  and  partitions  between  any  chimney  or  flue  .  .  .  shall 
be  of  brick  or  stone,  and  at  least  equal  to  half  a  brick  in  thickness," 
upon  pain  of  forfeiting  a  sum  of  money.  A  subsequent  Local 
Statute  enacted  that  in  the  Burgh  of  H.  '*  the  chimneys  and  flues  of 
every  new  building  shall  be  constructed  in  such  mode  and  of  such 
materials  and  dimensions  as  shall  from  time  to  time  be  determined 
or  approved  by  the  corporation,"  and  then,  if  no  direction  should 
be  given  by  the  corporation  as  to  constructing  chimneys,  prescribed 
certain  directions  different  from  those  contained  in  3  &  4  Vict  c  85, 
sec.  6.  The  appellant  within  the  Burgh  of  H.  built  a  chimney, 
which  was  not  in  accordance  with  the  provisions  of  3  &  4  Vict.  c.  85, 
sec  6,  and  he  was  convicted  before  Justices  of  an  offence  against 
that  Act.  Hddy  that  the  subsequent  Local  Statute  had  not  repealed 
3  &  4  Vict  c.  85,  sec.  6,  within  the  Burgh  of  H.,  and  that  the 
conviction  was  right 

179.  Preventing  Bnilding  on  Gronnd  filled   np 

with  Offensive  Hatter. — It  shall  not  be  lawful  for  any 
person  to  erect  any  building  upon  any  ground  which  shall 
have  been  filled  up  with  any  material  impregnated  with  faecal 
matter,  or  with  any  animal  or  vegetable  or  other  offensive 
matter,  which,  in  the  opinion  of  the  Medical  OflBcer  or 
Sanitary  Inspector,  may  tend  by  decomposition  or  otherwise 
to  the  prejudice  of  the  health  of  any  future  resident  or  occu- 
pier of  such  building,  or  of  any  resident  in  the  neighbourhood, 
except  upon  a  certificate  of  such  Medical  Officer  or  Sanitary 
Inspector  that  proper  precautions,  in  his  opinion,  have  been 
taken  to  obviate  any  such  result;  and  every  person  who 
erects  or  causes  to  be  erected,  either  wholly  or  partially,  any 
building  on  any  such  ground,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  £5,  and  a  further  penalty 
not  exceeding  403.  for  every  day  during  which  such  build- 
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ing,  or  part  of  a  building,  shall  continue  upon  any  such 
ground. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (21) 
"occupier."  See  sec.  487  for  imprisonment  failing  payment  of 
penalty,  500  and  501  for  penalty  on  repetition  of  offences  and  power 
to  mitigate,  and  458  for  punishment  of  abettors.  This  section  does 
not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec 
517.     See  also  sec.  201. 

See  No.  1  of  the  rules  for  new  buildings  in  Schedule  IV. 

By  the  Metropolis  Management  and  Building  Acts  Amendment 
Act,  1878,  sec.  16,  the  Metropolitan  Board  of  Works  were  empowered 
to  make  bye-laws  with  respect  to  "  foundations  of  houses,  buildings, 
and  other  erections,  and  the  sites  of  houses,  buildings,  and  other 
erections,  to  be  constructed  after  the  passing  of  this  Act,  and  the 
mode  in  which,  and  the  materials  with  which,  such  foundations 
and  sites  shall  be  made,  formed,  excavated,  filled  up,  prepared, 
and  completed,  for  securing  stability,  the  prevention  of  fires,  and  for 
purposes  of  health."  By  sec.  14  the  term  "  site  "  is  defined  to  mean 
"  the  whole  space  to  be  occupied  by  such  house,  building,  or  other 
erection  between  the  level  of  the  bottom  of  the  foundations  and  the 
level  of  the  base  of  the  walls."  The  Metropolitan  Board  of  Works 
made  the  following  bye-law  :  "  No  house,  building,  or  other  erection 
shall  be  erected  upon  any  site,  or  portion  of  any  site,  which  sliall 
have  been  filled  up  or  covered  with  any  material  impregnated  or 
mixed  with  any  fsBcal,  animal,  or  vegetable  matter,  or  which  shall 
have  been  filled  up  or  covered  with  dust,  or  slop,  or  other  refuse,  or 
in  or  upon  >vhich  any  such  matter  or  refuse  shall  have  been  deposited, 
unless  and  until  such  matter  or  refuse  shall  have  been  properly 
removed  by  excavations  or  otherwise  from  such  site."  Held^  that 
the  meaning  of  the  word  "  site  "  in  the  bye-law  was  governed  by  the 
interpretation  of  that  word  in  the  Act,  so  that  the  bye-law  did  not 
authorise  the  Metropolitan  Board  of  Works  to  direct  the  removal 
of  fflecal,  animal,  or  vegetable  matter  in  the  soil  below  the  level  of 
the  bottom  of  the  foundations.  Blashill  v.  Chambers  (14  L.  R, 
Q.  B.  D.,  479). 

But,  as  the  word  "  site  "  is  not  defined  in  this  Act,  its  use  in  bye- 
laws  under  this  Act  would  not  be  limited  in  signification  in  the 
manner  referred  to  in  the  above  case. 

180.  New  Hoases,  etc.,  to  be  Sarveyed  before 

Occapation. — The  Commissioners  or  their  Surveyor  may,  at 
any  reasonable  time,  inspect  an}''  buildings  in  progress  of  con- 
struction or  alteration,  or  any  work  connected  therewith,  and 
within  one  month  after  any  new  house  or  building,  or  any 
alteration  on  the  structure  of  any  existing  house  or  building, 
has  been  completed,  or,  before  such  house  or  building  or  any 
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portion  thereof  Las  been  occupied,  the  owner  or  the  builder 
shall  give  notice  to  the  Clerk  of  the  Commissioners  that  the 
house  or  building,  or  any  part  thereof,  is  ready  for  inspection 
before  being  occupied,  and  the  said  Clerk  shall  thereupon 
transmit  such  notice  to  the  Surveyor  of  the  Burgh,  who  shall 
forthwith  proceed  to  survey  such  house  or  building  or  alteration; 
and  if  he  is  satisfied  that  such  house  or  building  is  fit  for 
occupation,  and  is  in  accordance  with  the  provisions  of  this 
Act,  he  shall  grant  a  certificate  under  his  hand  to  that  effect, 
and  all  such  certificates  shall  be  entered  in  the  register  of 
plans  and  sections ;  and  every  owner  or  builder  who  shall  fail 
to  give  such  notice  aforesaid,  or  shall  permit  such  house  or 
building  or  altered  building  to  be  occupied  before  a  certificate 
applicable  thereto  has  been  obtained,  shall  be  liable  to  a 
penalty  not  exceeding  £5,  with  an  additional  penalty  of  40s. 
for  every  day  during  which  such  occupation  shall  continue. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (13) 
"house,"  (22)  "owner."  See  sees.  336  to  338  inclusive  as  to 
"notice."  See  sec.  487  as  to  imprisonment  failing  payment  of 
penalty,  500  and  501  for  penalty  of  repetition  of  offences  and  power 
to  mitigate,  and  458  as  to  punishment  of  abettors.  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec 
517.     See  also  sec.  201. 

Eor  the  "register  of  plans  and  sections,"  see  sec.  166. 

Ventilatiojt. 

181.  Regalating  Constniction  of  Buildings  intended 
as  Places  for  Public  Meetings. — ^Any  person,  before 

beginning  to  alter  or  erect  any  building  intended  to  be  used 
as  a  church,  chapel,  or  school,  or  a  place  of  public  entertain- 
ment, or  for  holding  large  numbers  of  people  for  any  purpose 
whatsoever,  shall  give  thirty  days'  notice  in  writing  to  the 
Commissioners,  and  shall  accompany  such  notice  with  a  plan 
and  description  of  its  proposed  construction,  with  respect  to 
the  supplying  of  fresh  air  and  removing  vitiated  air;  and 
unless  the  Commissioners  approve  thereof,  they  may  cause  such 
building,  or  such  part  of  it  as  they  consider  necessary,  to  be 
altered  at  the  expense  of  the  owner,  which  expense  may  be 
recovered  as  a  private  improvement  expense ;  but  if  the  Com- 
missioners fail  to  signify  in  writing  their  approval  or  dis- 
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approval  of  such  proposal,  within  seven  days  after  their  first 
meeting  occurring  after  receipt  of  the  notice,  the  person 
giving  such  notice  may  proceed  to  erect  the  building  therein 
referred  to  in  the  manner  proposed,  provided  that  such  build- 
ing be  otherwise  in  accordance  with  the  provisions  of  this 
Act ;  and  with  regard  to  such  existing  buildings  as  are,  at  the 
application  of  this  Act,  or  may  thereafter  be,  used  for  any  of 
the  said  purposes,  the  Commissioners  may  cause  the  same  to 
be  inspected,  and  may  direct  such  means  to  be  taken  for  their 
proper  ventilation  as  to  them  shall  seem  fit 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (22) 
"  owner."  See  sec.  365  as  to  private  improvement  assessment,  and 
336  to  338  inclusive  as  to  "  notice."  This  section  does  not  apply 
to  the  railways  or  stations  of  any  railway  company  or  buildings 
connected  therewith  other  than  dwelling-houses.  See  sec.  517. 
The  provisions  of  this  section  are  in  addition  to  those  contained  in 
sees.  166  to  169,  and  175.     See  also  sec.  201. 

See  Scott's  Trustees  v,  Shaw  (19  R,  895),  referred  to  under  sec. 
170,  and  Mitchell  v.  Gormans  (12  R.,  844),  referred  to  under  "Dean 
of  GuUd,"  sec  201 ;  Pitman,  etc.  v,  Sandford  (9  R,  444),  referred 
to  under  170. 

182.  Persons  may  Appeal  against  Determination 

of  Commissioners. — Provided  also,  if  the  owner  or  other 
person  so  intending  to  build,  or  the  owner  of  any  existing 
building,  be  dissatisfied  with  the  determination  of  the  Com- 
missioners as  to  the  said  proposed  manner  of  construction,  he 
shall  have  the  same  right  of  appeal  against  the  determination 
of  the  Commissioners,  and  such  appeal  shall  be  conducted  in 
the  same  manner,  as  is  herein  provided  in  the  case  of  appeals 
against  any  order  of  the  Commissioners  with  respect  to  works 
to  be  constructed  by  or  subject  to  the  approval  of  the  Com- 
missioners. 

See  sub-head  (22),  sec.  4,  as  to  "owner,"  (3)  "building."  See 
sec.  339  as  to  "  appeal."  This  section  does  not  apply  to  the  railways 
or  stations  of  any  railway  company  or  buildings  connected  therewith 
other  than  dwelling-houses.     See  sec.  517.     See  also  sec  201. 

This  section  affords  another  example  of  loose  expression.  Pre- 
sumably the  object  is  to  give  a  right  of  appeal  to  the  persons  affected 
by  any  determination  of  the  Commissioners  under  the  preceding 
section.  But  the  words  "owner  of  any  existing  building"  are 
quite  general,  and,  if  construed  Hterally,  the  result  will  be  that  any 
owner  of  a  building  in  the  burgh  will  have  a  right  of  appeal  against 
the  determination  of  the  Commissioners  in  regard  to  the  ventilation 
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of  proposed  public  buildings.  Again,  the  right  of  appeal  is  given  to 
the  owner  or  other  person,  if  dissatisfied  with  the  determination  of 
the  Commissioners  ''as  to  the  ^'^ proposed  manner  of  construction." 
Nothing  is  said  as  to  a  right  of  appeal  in  a  case  where  the  Com- 
missioners direct  an  alteration  in  the  ventilation  of  an  existing 
building. 

183.  Ventilation    of   Habitable    Rooms.  —  Every 

habitable  room  built  after  the  commencement  of  this  Act  of 
less  area  than  100  superficial  feet,  and  without  a  fire-place, 
shall  be  provided  with  special  means  of  ventilation,  to  be 
determined  by  the  Commissioners. 

See  sub-head  (9),  sec.  4,  for  definition  of  the  "  Commissioners.'' 
The  commencement  of  the  Act  is  15th  May  1893.  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec. 
517.     See  also  sec  201. 

See  also  sec.  16,  sub-head  (a),  of  the  Public  Health  (Scotland) 
Act,  1867  (30  &  31  Vict.  c.  101),  which  provides  that  any  "defect 
of  ventilation  "  rendering  any  inhabited  house,  building,  premises,  or 
part  thereof,  injurious  to  the  health  of  the  inmates  or  unfit  for 
human  habitation  or  use,  is  a  nuisance  in  the  sense  of  the  Act ;  and 
any  such  house  which  is  unfit  for  habitation  may  (sec.  19)  be  closed 
until  it  is  rendered  fit  for  that  purpose. 

184.  Ventilation  of  BaildingS. — Means  of  ventilation 
to  be  approved  of  by  the  Commissioners  shall,  on  their  order, 
after  cause  shown,  be  provided  in  or  for  every  building, 
whether  erected  before  or  after  the  application  of  this  Act, 
and  in  every  case  by  the  owner  of  such  building ;  and  any 
owner  who  fails  to  carry  into  effect  the  order  of  the  Com- 
missioners in  respect  to  such  means  of  ventilation,  shall  be 
liable  to  a  penalty  not  exceeding  40s.  for  every  day  or  part 
of  a  day  during  which  such  failure  continues. 

See  sub-head  ^3),  sec.  4,  for  definition  of  "building,"  (9)  "the 
Commissioners,"  (22). "owners."  See  sees.  336  to  338  inclusive  as 
to  service  of  notice,  487  as  to  imprisonment  failing  payment  of 
penalty,  500  and  501  for  penalty  on  repetition  of  offences  and 
power  to  mitigate,  and  458  as  to  punishment  of  abettors.  This 
section  does  not  apply  to  the  railways  or  stations  of  any  railway 
company  or  buildings  connected  therewith  other  than  dwelling- 
houses.     See  sec.  517.     See  also  sec.  201. 

It  will  be  observed  that,  while  sec.  183  applies  only  to  special 
cases  coming  within  the  description  given  in  that  section,  sec.  184 
applies  to  every  building.     Under  sec.  183  it  is  unnecessary  to  aver 
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the  want  of  ventilation;  nnder  sec.  184  the  order  of  the  Commis- 
sioners is  to  be  given  "  after  cause  shown." 

In  addition  to  the  provisions  in  this  Act,  there  are  special  statutory 
provisions  for  the  ventilation  of  certain  classes  of  buildings.  For 
the  enactments  as  to  the  ventilation  of  factories  and  workshops,  see 
the  Factory  and  Workshop  Act,  1878,  41  Vict  c.  16,  sec.  3,  and 
the  Factory  and  Workshop  Act,  1891,  54  &  55  Vict.  c.  75,  sec.  4, 
also  the  Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict.  c.  101, 
sec.  16  (^);  as  to  the  ventilation  of  bakehouses,  see  the  Factory  and 
Workshop  Act,  1878,  sec.  35,  and  the  Factory  and  Workshop  Act, 
1883,  46  &  47  Vict,  c  53,  sec.  17;  as  to  the  ventilation  of  dairy 
premises,  see  Arts.  7  and  8  of  the  Dairies,  Cowsheds,  and  Milkshops 
Order  of  1885,  issued  under  the  authority  of  sec.  34  of  the  Contagious 
Diseases  (Animals)  Act,  1878,  41  &  42  Vict  c.  74. 

185.  Common  Stairs,  etc.,  to  be  properly  Lighted 

and  Ventilated* — The  owners  of  all  common  stairs  and 
common  passages  constructed  or  which  may  be  constructed, 
shall  provide  proper  means  of  ventilating  the  same,  where 
practicable,  by  means  of  windows  or  skylights,  or  otherwise 
ventilating  the  same  to  the  satisfaction  of  the  Commissioners 
or  their  Surveyor  or  Sanitary  Inspector;  and  any  owner 
failing  so  to  do,  when  required  by  the  Commissioners,  shall  be 
liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (22),  secJ  4,  for  definition  of  "owner."  Sec.  487 
for  imprisonment  on  failure  to  pay  penalty,  500  and  501  for  penalty 
on  repetition  of  offences  and  power  to  mitigate,  and  458  for  punish- 
ment of  abettors.  This  section  does  not  apply  to  the  railways  or 
stations  of  any  railway  company  or  buildings  connected  therewith 
other  than  dwelling-houses.     See  sec.  517.     See  also  sec.  201. 

The  margin  says  "  common  stairs,  etc.,  to  be  properly  lighted  and 
ventilated,"  but  the  body  of  the  clause  refers  to  ventilation  only. 


Precautions  during  the  Construction  or  Eepair  of 
Buildings  and  Streets,  and  in  regard  to  Old  and 
EuiNous  Tenements. 

186.  Bars  to  be  erected  across  Streets  during 
Repairs  or  Alterations,  and  Lights  placed  at  Night. 

— ^The  Commissioners  shall,  during  the  construction  or  repair 
of  any  street,  and  during  the  construction  or  repair  of  any 
sewers,  drains,  or  other  public  works,  take  proper  precaution 
against  accident,  by  shoring  up  and  protecting  the  adjoining 
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houses,  and  may  prevent  any  such  street  from  being  used  as  a 
common  passage  or  thoroughfare  while  such  works  are  carried 
on ;  and  the  Commissioners  shall  cause  any  sewer  or  drain 
or  other  works,  during  the  construction  or  repair  thereof,  to  be 
lighted,  fenced,  and  guarded  during  the  night,  so  as  to  prevent 
accidents ;  and  every  person  who  uses  such  street  while  so 
stopped  as  a  common  passage  or  thoroughfare,  or  extinguishes 
any  light,  without  the  authority  or  consent  of  the  Com- 
missioners, shall  for  every  such  offence  be  liable  to  any 
penalty  not  exceeding  £5. 

See  sub-head  ^31),  sec.  4,  for  definition  of  "streeV'  (9)  "th* 
Commissioners,"  (13)  "house."  See  sec.  487  for  imprisonment  on 
failure  to  pay  penalty,  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  458  for  punishment  of  abettors. 
This  section  does  not  apply  to  the  railways  or  stations  of  any  railway 
company  or  buildings  connected  therewith  other  than  dwelling- 
houses.     See  sec.  517.     See  also  sec.  201. 

It  will  be  observed  that  under  this  section  the  Commissioners  arc 
only  required  to  cause  any  sewer  or  drain,  or  other  works  during  the 
construction  thereof,  to  be  lighted,  fenced,  and  guarded  during  tlie 
night  so  as  to  prevent  accidents.  The  Commissioners,  as  already 
pointed  out  in  the  observations  under  sec.  130,  are  bound  to  see  that 
the  roads  and  streets  are  kept  generally  in  such  a  state  as  to  prevent 
accidents.  See  as  to  lighting,  sees.  99  to  106,  and  observations 
thereunder,  and  sec.  188,  and  cases  and  observations  thereunder. 
But  they  are  not  liable  where  they  take  proper  precautions.  It  is 
only  when  they,  or  those  for  whom  they  are  responsible,  are  guilty 
of  negligence.  When  the  accident  arises  through  the  fault  or 
negligence  of  the  person,  he  cannot  recover  from  the  Commis- 
sioners.    See  sec.  130. 

In  Adams  v.  Magistrates  of  Aberdeen,  28th  May  1884  (11  R,  852), 
the  police  authorities  of  a  large  town  had  opened  the  manhole  of  a 
sewer  in  the  middle  of  a  thoroughfare  in  order  to  clean  the  sewer. 
They  had  set  up  a  winch  over  the  hole,  and  had  protected  three 
sides  of  it.  Two  men  were  at  work.  A  boy  of  nine  years,  running 
along  the  street  and  looking  over  his  shoulder,  fell  into  the  hole. 
Held^  that  the  police  authorities  were  not  responsible  for  the  accident, 
as  they  were  doing  an  ordinary  act  in  a  proper  way  with  sufficient 
precautions,  and  the  accident  was  due  entirely  to  the  boy's  own  care- 
lessness. 

In  England,  "  a  Local  Board,  being  Surveyors  of  Highways,  were 
held  liable  to  an  action  at  the  suit  of  a  person  who,  when  passing 
along  the  highway,  was  injured  by  reason  of  the  servants  of  the 
Board  negligently  leaving  a  heap  of  stones  upon  the  highway. 
Foreman  v.  Mayor,  etc.,  of  Canterbury  (K  R.,  6  Q.  B.,  214;  40 
L.  J.,  Q.  B,  138 ;  24  L.  T.,  N.  S.,  385 ;  19  W.  R.,  719).  HoUiday 
$).  St.  Leonard,  Shoreditch  (11  C.  B.,  N.  S.,  192;  8  Jur.,  N.  S., 
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79 ;  30  L  J.,  C.  P.,  361 ;  9  W.  R.,  694).— Considered  to  be  over- 
ruled. 

"  An  Urban  Sanitary  Authority,  however,  are  in  the  same  position 
with  respect  to  actions  for  non-repair  of  a  highway  as  the  inhabitants 
of  the  parish  or  Surveyor  of  Highways,  and  therefore  an  action 
against  them  will  not  lie  for  damage  occasioned  by  the  mere  non- 
repair of  a  highway.  Gibson  v.  Mayor,  etc.,  of  Preston  (L.  R.,  5 
Q.  B.,  218 ;  22  L  T.,  N.  S.,  293 ;  39  L.  J.,  Q.  B.,  132 ;  18  W.  R, 
689 ;  34  J.  P.,  342).  So  also  it  was  held  that  the  common-law 
liability  of  a  parish  to  repair  its  highway  was  not  transferred  to  the 
vestries  constituted  under  the  Metropolis  Management  Acts,  and 
that,  therefore,  no  action  lay  against  a  vestry  at  the  suit  of  an  indi- 
vidual who  had  sustained  damage  in  consequence  of  a  neglect  to  repair 
the  common  highway  within  the  parish.  Parsons  v,  St.  Matthew, 
Bethnal  Green  (L.  R.,  3  C.  P.,  56 ;  37  L  J.,  C.  P.,  62 ;  17  L.  T., 
K  S.,  211 ;  16  W.  R.,  81). 

"  On  the  other  hand.  Commissioners  acting  under  the  Towns 
Improvement  Clauses  Acts,  1847  (10  &  11  Vict.  c.  34,  sec.  49),  were 
held  liable  to  an  action  in  their  corporate  capacity,  at  the  suit  of  a 
person  who  had  sujBfered  damage  from  a  highway  being  allowed  by 
them  to  remain  in  a  dangerous  condition,  because  that  Act  cast  on 
the  Commissioners  the  duty  of  repairing  the  highway,  and  rendered 
them  indictable  ii  they  did  not  repair  it.  In  this  action  it  was  held 
not  necessary  to  aver  that  the  Commissioners  had  funda  Hartnall 
v.  Ryde  Commissioners  (33  L.  J.,  Q.  B.,  39 ;  8  L.  T.,  N.  S.,  574 ; 
4  B.  and  S.,  361 ;  11  W.  R.,  763). 

"  Where  an  iron  grid,  through  which  water  ran  from  the  road  into 
a  sewer  of  the  Local  Board,  was  left  broken  for  six  months,  whereby 
the  plaintifiTs  horse  was  injured,  the  Local  Board  were  held  liable  as 
the  Sewer  Authority.  White  r.  Hindley  Local  Board  (L.  R,  10 
Q.  B.,  219 ;  44  L.  J.,  Q.  B.,  114 ;  23  W.  R,  651 ;  32  L.  T.,  N.  S., 
460).  Followed  and  confirmed  in  Blackmore  v.  Vestry  of  Mile  End 
Old  Town  (51  L.  J.,  Q.  B.,  496;  L.  R,  9  Q.  B.,  451 ;  46  L  T., 
N.  S.,  869;  30  W.  R,  740).  And,  in  another  case,  an  accident 
having  occurred  by  reason  of  the  faulty  filling  up  of  a  trench  for  a 
sewer  by  the  Local  Board's  contractor,  the  Board  were  held  liable  in 
their  joint  capacity  of  Highway  and  Sewer  Authority.  Smith  v.  West 
Derby  Local  Board  (38  L.  T.,  N.  S.,  716 ;  L.  R,  3  C.  P.  D.,  423 ; 
47  L.  J.,  C.  P.,  607;  27  W.  R,  137).  See  also  the  case  of  the 
Borough  of  Bathurst  v,  Macpherson,  before  the  Privy  Council  (L.  R., 
4  App.  Caa,  256 ;  41  L.  T.,  N.  S.,  778). 

"  So,  where  the  grating  of  a  sewer  had  been  left  projecting  above 
the  surface  of  a  highway,  either  from  its  being  too  high  or  the  road- 
way being  too  low,  so  as  to  cause  a  horse  to  trip  up  and  fall,  and 
thus  to  be  injured,  and  the  owner  of  the  horse  had  obtained  a  writ 
of  mandamus  to  the  Board  to  pay  the  compensation  which  had  been 
awarded  by  an  arbitrator,  the  Rural  Sanitary  Authority,  to  whom 
the  sewer  belonged,  contended,  first,  that  the  fault  was  on  the  part 
of  the  Highway  Authority,  who  had  neglected  to  repair  the  road  up 
to  the  level  of  the  grating ;  and,  secondly,  there  was  against  them,  if 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  297 

anything,  only  ground  for  an  action  for  negligence,  the  claim  heing 
in  respect  of  an  actionahle  nuisance,  caused,  not  by  execution  of  the 
powers  of  the  Act,  but  by  negligence.  The  Court  said  the  case  was 
clearly  one,  not  for  compensation  under  the  provisions  of  the  Act, 
but  for  an  action  grounded  on  negligence,  as  the  facts  alleged  showed 
that  the  defect  arose,  not  necessarily  from  carrying  out  the  powers  of 
the  Act,  but  from  negligent  and  improper  execution  of  them.  Eeg. 
V.  Ware  Bural  Sanitary  Authority  (M.  S.,  Q.  B.  D.,  13th  Mar. 
1880). 

"In  another  case,  some  horses,  whilst  going  along  a  highway, 
stumbled  over  an  iron  valve  cover  connected  with  the  water-works  of  a 
Local  Board,  which  projected  above  the  level  of  the  road,  and  were 
injured.  This  projection  was  due,  not  to  any  improper  placing  or 
condition  of  the  valve  cover,  but  to  the  levelling  down  of  the  road 
by  ordinary  means.  The  Court  held  that  it  was  the  duty  of  the 
Local  Board,  in  their  capacity  of  Water  Authority,  to  prevent  the  valve 
which  they  had  constructed  from  causing  danger  to  passengers  on 
the  highway,  and  that  they  were  liable  for  negligence  in  permitting 
a  nuisance,  though  the  projection  of  the  valve  was  caused  by  the 
wear  and  tear  of  the  highway,  and  therefore  the  plaintiff  was  entitled 
to  recover  against  the  defendants  for  the  injury  to  his  horses.  Kent 
V.  Worthing  Local  Board  (L.  R,  10  Q.  B.  D.,  123 ;  52  L.  J.,  Q.  B. 
77;  48  L.  T.,  N.  S.,  362;  31  W.  R.,  583;  46  J.  P.,  788).  This 
decision  was,  however,  questioned  by  the  Court  of  Appeal  in  a  later 
case,  in  which  it  was  held  that  a  water  company,  authorised  or 
obliged  by  Act  of  Parliament  to  maintain  a  water-plug  in  a  highway 
is  not  liable  for  damage  sustained  by  a  person  who  falls  oyer  the 
plug  by  reason  of  the  road  having  worn  away  round  it,  tte  plug 
itself  being  in  good  order.  Moore  v.  Lambeth  Water- Works  Com- 
pany (L.  R.,  17  Q.  B.  D.,  462;  55  L.  J.,  Q.  B.,  304;  55  L.  T, 
iN".  a,  309;  34W.  R,  559). 

"  When  damage  is  caused  to  land  by  the  removal  of  minerals  and 
consequent  subsidence,  the  owner  has  a  cause  of  action  whenever 
and  as  often  as  such  damage  takes  place — Darley  Main  Colliery 
Company  v,  Mitchell  (L.  R.,  11  App.  Cas.,  127;  55  L.  J.,  Q.  B. 
529 ;  54  L.  T.,  N.  S.,  882) ;  the  original  excavation  not  being  the 
cause  of  action,  but  the  damage  proceeding  from  it  Bonomi  v. 
Backhouse  (9  H.  L.  Caa,  503 ;  4  L.  T.,  N.  S.,  754)."— Glen,  p.  574. 

In  Wylie  and  Lochhead  r.  Police  Commissioners  of  HiUhead,  25th 
November  1886  (4  Scot.  Law  Rev.,  3),  where  repairs  were  being 
executed  on  a  public  street  by  a  body  of  Statutory  Commissioners,  it 
was  held  that  they  were  liable  in  damages  for  an  accident  that 
occurred  through  the  want  of  sufficient  danger  signals  to  warn  the 
public  that  such  repairs  were  going  on. 

187.   Hoarding  to  be  set  ap  daring  Repairs. — 

Every  person  intending  to  build  or  take  down  any  building 
or  alter  or  repair  any  building,  where  any  street  or  footway 
may  be  obstructed  or  rendered  inconvenient  by  means  of  such 
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work,  shall  obtain  authority  from  the  Commissioners  to  put 
up,  and,  such  authority  being  obtained,  shall  put  up  and 
maintain,  to  the  satisfaction  of  the  Surveyor  for  such  time  as 
he  may  fix,  hoarding  or  fences,  in  order  to  separate  the  building 
from  such  street,  with  a  convenient  platform  and  handrail,  if 
there  be  room  enough,  to  serve  as  a  footway  for  passengers 
outside  of  such  hoarding  or  fence,  and  shall  in  all  cases  in 
which  it  is  necessary,  in  order  to  prevent  accidents,  cause  the 
same  to  be  sufficiently  lighted  from  sun-setting  to  sun-rising ; 
and  every  such  person  who  puts  up  such  hoardings  or  fences 
without  previously  obtainiug  the  authority  of  the  Commissioners 
so  to  do,  or  who,  after  such  authority,  fails  to  put  up  and 
maintain  during  the  time  aforesaid  and  keep  lighted  during 
the  night  such  fence  or  hoarding,  or  platform  with  such  hand- 
rail as  aforesaid,  or  who  does  not  remove  the  same,  when 
directed  by  the  Commissioners,  within  a  time  specified  for 
that  purpose,  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  £5,  and  a  further  penalty  not  exceeding 
40s.  for  every  day  while  such  default  is  continued; 
and  the  Commissioners  shall  have  power  to  make  such  charge 
for  the  occupation  of  such  ground  so  enclosed  as  they  shall 
consider  just. 

In  Gavin  t?.  Arrol  &  Co.,  22nd  Feb.  1889  (16  K.,  509),  the  con- 
tractors for  a  new  line  of  railway  erected  a  hut  for  the  housing  of 
their  workmen  in  a  field  which  they  had  purchased.  The  previously 
existing  direct  access  to  the  site  of  the  hut  and  an  adjoining  cottage 
from  a  neighbouring  town,  having  been  permanently  interrupted  by  a 
new  railway  cutting  made  by  the  contractors,  the  only  remaining 
access  was  by  a  footpath  round  three  sides  of  the  field.  In  place  of 
this  circuitous  road,  the  workmen,  message-boys,  and  others  had, 
within  the  knowledge  of  the  contractors,  formed  a  beaten  track 
leading  off  this  road  by  the  edge  of  the  cutting  direct  to  the  hut. 
Where  the  track  left  the  public  path,  a  paling,  forming  part  of  a  fence 
erected  to  guard  the  cutting,  had  been  turned  round  by  the  workmen 
in  charge  so  as  to  admit  of  easier  access  to  the  cut.  A  member  of 
the  public,  who  had  been  on  business  at  the  hut,  and  was  returning 
from  it  on  a  dark  night,  fell  over  the  cutting  and  was  severely  injured. 
In  an  action  of  damages  against  the  contractors,  on  the  ground  that 
there  was  a  duty  upon  them  to  have  had  the  cutting  fenced  and 
protected,  the  jury  found  for  the  pursuer.  On  a  motion  for  a  new 
trial,  the  Court  {duh.  Lord  Wellwood)  refused  to  disturb  the  verdict, 
holding,  upon  the  evidence,  that  there  was  a  duty  on  the  defenders  to 
see  that  the  path  was  not  dangerous,  and  that  a  plea  of  contributory 
negligence  had  not  been  substantiated. 
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See  sub-head  (3),  sec  4,  for  definition  of  "buUding,"  (9)  "the 
Commissioners,"  (31)  "street;"  see  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  458  for  punishment  of  abettors. 
This  section  does  not  apply  to  the  railways  or  stations  of  any  railway 
company  or  buildings  connected  therewith  other  than  dwelling- 
housea     See  sec.  517.     See  also  sec.  201. 

See  cases  cited  under  sec.  130  and  also  cases  under  186  and  188. 

188.  Penalty  for  not  lighting  Deposits  of  Building 

Materials  or  Excavations. — When  any  building  materials, 
rubbish,  or  other  things  are  laid,  or  any  hole  made,  in  the 
streets,  whether  by  order  of  the  Commissioners  or  not,  the 
person  causing  such  materials  or  other  things  to  be  so  laid,  or 
hole  to  be  made,  shall,  at  his  own  expense,  cause  a  sufficient 
light  to  be  fixed  upon  or  near  the  same,  and  continue  such 
light  every  night  from  sun-setting  to  sun-rising  while  such 
materials  or  hole  remains ;  and  cause  such  materials  or  hole 
to  be  sufficiently  fenced  and  enclosed  until  they  are  removed, 
or  the  hole  filled  up  or  otherwise  made  secure ;  and  every 
such  person  who  fails  so  to  light,  fence,  or  enclose  such 
materials  or  other  things,  or  hole,  shall  for  every  such  ofiFence 
be  liable  to  a  penalty  not  exceeding  £5,  and  a  further 
penalty  not  exceeding  40s.  for  every  day  while  such 
default  is  continued. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building,"  (31) "  street ; " 
see  sec  487  as  to  imprisonment  on  failure  to  pay  penalty,  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and 
458  for  punishment  of  abettors.  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.  See  sec.  517.  See  also  sec.  201. 

See  also  the  case  of  Virtue  r.  Police  Commissioners  of  Alloa,  12th 
Dec.  1873  (1  K.,  285),  where  the  Conmiissioners,  under  the  Police 
Act  of  1862,  were  held  liable  for  damages  caused  by  the  negligence 
of  a  person  in  their  employment  while  in  the  execution  of  his  duty, 
through  failure  to  properly  light,  fence,  and  enclose  a  trestle  or  block 
of  wood  on  the  street  after  sunset.  See  also  Stephen  v.  Police 
Commissioners  of  Thurso,  3rd  Mar.  1876  (3  R.,  535),  where  Com- 
missioners, under  the  Police  Act  of  1850,  were  held  liable  in  damages 
for  injuries  sustained  by  a  person  from  having  fallen  over  a  heap  of 
rubbish  left  upon  the  street  by  a  contractor  of  the  Police  Com- 
missioners after  nightfall,  and  not  fenced  or  lighted.  But  see  Barton 
V.  Kinning  Park  Police  Commissioners,  20th  Jan.  1892  (29  S.  L.  R., 
329),  where  the  Commissioners  were  held  not  liable  in  an  action  of 
damages  for  injuries  sustained  by  a  person  through  falling  over  a 
heap  of  mud  left  lying  on  the  street^  as  the  mud  had  been  collected 
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according  to  a  reasonable  custom,  and  as  the  accumulations  were  of 
ordinary  size,  and  had  not  been  removed  because  of  a  fog.  See  also 
Harris  (8  R,  613). 

In  England,  where  a  local  Surveyor  of  Highways,  in  repairing  a 
road,  placed  stones  thereon,  and  allowed  them  to  remain  at  night 
insufficiently  fenced  and  without  sufficient  light,  it  was  held  that  he 
was  properly  convicted  under  sec.  72  of  the  Highways  Act,  1835,  of 
wilfully  obstructing  the  highway.  Fearnley  v.  Ormsby  (4  C.  P.  D., 
136  ;  27  W.  K.,  823  ;  43  J.  P.,  384).— See  Bazalgette,  p.  1004. 

189.  Penalty  for  continuing  Deposits  of  Building 
Materials  or  Excavations  an  unreasonable  time. — 

In  no  case  shall  any  such  building  materials  or  other  things, 
or  such  hole,  be  allowed  to  remain  longer  than  may  be  fixed  by 
the  Surveyor,  under  a  penalty  not  exceeding  £5,  to  be 
paid  for  every  such  offence  by  the  person  who  causes  such 
materials  or  other  things  to  be  laid,  or  such  hole  to  be  made, 
and  a  further  penalty  not  exceeding  40s.  for  every  day 
during  which  such  offence  is  continued  after  the  con- 
viction for  such  offence. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building  ; "  sec.  487  for 
imprisonment  failing  payment  of  penalty,  500  and  501  for  penalty 
on  repetition  of  offences  and  power  to  mitigate,  and  458  for 
punishment  of  abettors.  This  section  does  not  apply  to  the  railways 
or  stations  of  any  railway  company  or  buildings  connected  therewith 
other  than  dwelling-houses.     See  sec  517.     See  also  sec.  201. 

*'  The  public,  including  the  immediate  neighbours,  must  submit  to 
the  incouv€;nience  necessarily  occasioned  by  repairing  or  rebuilding  a 
house,  but  unreasonable  buildmg  operations  are  a  public  nuisance, 
and  a  person  suffering  particular  damage,  direct  and  substantial,  and 
not  fleeting  and  evanescent,  is  entitled  to  maintain  an  action. 
Interference  with  the  access  to  a  person's  premises  is  such  particular 
damage.  Fritz  «.  Hobson  (L.  R.,  14  Ch.  D.,  542 ;  49  L.  J.,  Ch., 
321 ;  42  L.  T.,  N.  S.,  225  ;  28  W.  R,  459)."— Glen,  p.  752. 

In  Cameron  t?.  Eraser,  etc.,  21st  October  1881  (9  R.,  26),  where 
building  operations  by  an  urban  proprietor  were  so  carried  on  as 
unnecessarily  to  cause  substantial  injury  to  the  business  and  goods 
of  the  tenant  of  adjoining  premises — Hdd^  that  the  proprietor  was 
liable  in  damages,  although  the  execution  of  the  work  was  entirely 
in  the  hands  of  contractors.  In  this  case  Lord  Young  said  :  "  This 
is  a  case  raising  questions  of  legal  importance,  though  the  value  is 
only  about  £30,  for  Mr.  Young  said  he  was  satisfied  with  the 
amount  of  damages  which  the  Sheriff-Substitute  awarded.  The  case 
is  in  no  way  complicated  in  point  of  fact.  .  .  ,  This  may  be  taken 
as  a  safe  principle  of  law,  that  when  a  party  executes  operations  on 
a  property  (probably  the  observation  may  be  made  generally,  but  I 
may  be  taken  now  as  limiting  it  to  the  case  of  property  in  towns 
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where  most  frequent  examples  of  it  are  found),  however  lawful  and 
reasonable  these  operations  may  be,  he  must  take  care  in  conduct- 
ing them  to  do  as  little  damage  as  possible  to  his  neighbour.  I 
should  have  been  disposed  to  think  (but  it  is  unnecessary  to  decide 
it)  that  he  must  make  good,  by  reparation,  any  special  dam3ge 
caused  to  another  by  his  operations.  I,  however,  express  no  decided 
opinion  on  that  point.  But,  in  saying  as  much  as  I  have  done,  I 
guard  myself  against  being  thought  to  say  that  a  party  next  door  or 
near  to  the  operations  which  are  carried  on  is  entitled  to  complain  of 
every  little  inconvenience  to  which  he  is  put.  Dwellers  in  towns 
must  put  up  with  little  inconveniences,  incidental  to  life  in  towns. 
And  the  same  remark  is  true,  though  in  a  less  degree,  of  dwellers  in 
other  places.  There  will  be  more  dust  upon  some  occasions  than  on 
others,  and  there  are  disagreeables  connected  with  the  repairs  always 
going  on  in  towns,  to  a  greater  or  less  extent,  which  must  be  put  up 
with,  and  the  occasioning  of  which  will  give  rise  to  no  claim  for 
damages.  It  is,  however,  proved  here  that  the  goods  in  the 
pursuer's  shop  were  to  a  large  extent  destroyed,  and  that  the  manner 
in  which  the  whole  operations  were  carried  on  was  such  that  people 
would  not  resort  to  the  shop,  and  that  the  business  fell  off  to  an 
extent  which  is  capable  of  the  most  distinct  proof.  This  falling  off 
was  not  occasioned  by  any  circuity  made  necessary  by  an  erection  on 
the  pavement,  but  because  the  atmosphere  of  the  place  was  rendered 
such  that  people  would  not  pass  through  it — it  being  the  same 
atmosphere  which  destroyed  the  goods  in  the  shop.  It  is  vain  to 
say  that  damage  of  that  kind  and  extent  was  not  avoidable,  and  that 
repairs  and  improvements  cannot  be  made  without  such  injury  being 
caused.  Being,  therefore,  of  opinion  that  such  injury  is  established 
as  matter  of  fact,  and  without  deciding  any  more  general  principle  of 
law,  I  think  that  sufficient  is  established  to  infer  liability  to  make  it 
good." 

190.  Dangerous  Places  to  be  Repaired  or  Enclosed. 

— If  any  building,  hoarding,  or  hole,  or  any  other  place,  in  or 
near  any  street  be,  in  the  opinion  of  the  Burgh  Surveyor,  for 
want  of  sufficient  repair,  protection,  or  enclosure,  dangerous  to 
the  passengers  along  such  street,  the  Commissioners  shall 
cause  the  same  to  be  protected  or  enclosed  so  as  to  prevent 
danger  therefrom,  and  shall  be  entitled  to  recover  the  expense 
thereof  from  the  owner  of  such  building  or  place  and  the 
persons  who  caused  such  hoarding  or  hole  to  be  made 
respectively. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (31)  "street,'* 
(9)  "the  CJommiBsioners."  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.     See  sec.  517.     See  sec.  201. 

In  M'Glashanr.  Macdonald,  24th  October  1888  (4  Scot.  Law  Rev., 
401),  Commissioners  holding  under  a  deed  of  gift  a  park  containing 
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a  pond  expressly  designed  for  the  sailing  of  model  yachts  and 
children's  boats,  and  erecting  stagings  to  ^rhere  the  water  is  two 
feet  deep  for  the  starting  of  such  yachts  and  boats,  are  not  bound  to 
rail  round  the  stagings  and  give  access  thereto  only  by  snibbed 
gates,  or  to  provide  more  policemen  and  watchers  than  is  customary 
in  such  a  public  park. 

In  Robertson  v.  Adamson,  3rd  July  1863  (24  D.,  1231),  in  an 
action  of  damages  against  the  proprietor  of  a  work,  the  pursuers  (the 
wife  and  children  of  the  deceased)  averred  that  a  workman  in  the 
defender's  employment  had  been  killed  by  falling,  after  sunset,  from 
a  bridge  within  tiie  works,  which  was  not  alleged  to  be  dangerously 
narrow,  but  was  unprotected  by  any  kind  of  parapet,  and  unlighted 
by  a  lamp.  Held  (diss.  Lord  Cowan),  that  the  master  was  not 
liable  in  reparation,  in  respect  that  there  was  (1)  no  duty  or  obliga- 
tion at  common  law  to  fence  or  light  the  bridge,  and  (2)  nothing 
in  the  special  contract  between  master  and  servant  to  create  such  an 
obligation. 

In  Lang  v.  Bruce,  5th  February  1873  (11  M.,  377),  by  the 
Glasgow  Police  Act,  1866,  sec.  384,  the  Master  of  Works  may,  by 
notice,  require  any  proprietor  of  lands  and  heritages  to  fence  the 
same,  and  a  form  of  notice  is  provided  to  which  the  proprietors  may 
lodge  objections,  to  be  disposed  of  by  the  Dean  of  Guild  or 
Magistrate.  Upon  failure  to  comply  with  the  notice,  or  with  the 
Order  of  the  Dean  of  Guild  or  Magistrate,  the  procurator-fiscal  in 
the  Dean  of  Guild  Court  may,  by  sec.  325,  enforce  the  same  by 
applying  to  the  Dean  of  Guild  for  a  warrant  to  execute  the  work 
therein  specified.  .  .  .  And  the  Dean  of  Guild  may  grant  a  warrant 
to  execute  such  work,  and  shall  thereafter  ascertain  and  fix  the  cost 
thereof,  and  decern  against  the  proprietor  or  proprietors  to  whom 
notice  was  given  for  the  proportion  of  such  cost  due  by  them.  Held, 
in  an  application  requiring  the  owner  of  a  mill-lade  to  fence  it,  (1) 
that  it  was  irrelevant  to  allege  as  a  defence  that  the  mill-lade  ran 
alongside  of  a  public  road,  the  trustees  vested  with  which  were 
bound  and  had  been  in  use  to  fence  it;  and  (2)  that,  after  the 
failure  of  the  defenders  to  comply  with  the  notice,  the  Dean  of 
Guild  had  erred  in  ordaining  the  proprietor  to  fence  the  mill-lade, 
and  that  a  warrant  ought  to  have  been  granted  to  the  Master  of 
Works  to  fence  the  mill-lade,  after  which  the  Dean  of  Guild  should 
fix  and  decern  for  the  cost  thereof. 

The  Glasgow  Police  Act  authorises  the  Master  of  Works  to  call 
upon  "  any  proprietor  or  occupier  of  a  land  or  heritage  to  fence  the 
same,  or  repair  any  chimney-stalk  ...  or  any  rhone,  sign-board,  or 
other  thing  connected  with  or  appertaining  to  any  building  thereon, 
which  appears  to  be  dangerous.  Held,  that  this  did  not  authorise 
him  to  call  upon  the  proprietor  of  lands  bounded  by  a  public, 
navigable,  and  tidal  river,  along  the  bank  of  which  the  public  had 
acquired  a  right  of  foot-path  by  prescription,  to  erect  a  fence  between 
the  path  and  the  river.  Kerr,  Anderson,  &  Co.  v,  Lang,  1st  June 
1877  (4  R.  779 ;  a/,  in  H.  L.,  26th  February  1878,  5  R.,  H.  L., 
65). 
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In  Walker  v.  Lang,  13th  June  1891  (18  R,  928),  in  terms  of  sec 
384  of  the  Glasgow  Police  Act,  1866,  the  Master  of  Works  gave  notice 
to  the  proprietor  of  a  back  court,  requiring  him  to  fence  it,  and  in- 
timating that  if  he  had  any  objections  he  must  lodge  the  same  in 
writing  with  the  Clerk  to  the  Police  Commissioners  within  six  days. 

No  objections  were  lodged,  and  thereafter  the  Dean  of  Guild,  on 
the  application  of  the  procurator-fiscal,  after  hearing  the  pro- 
prietor's objections  but  without  a  record  having  been  made  up, 
pronounced  an  interlocutor,  granting  a  warrant  for  the  execution  of 
the  work  at  the  proprietor's  cost,  on  the  groimd  that  there  was 
danger  to  persons  using  the  court  from  the  want  of  a  fence. 

The  proprietor  having  appealed,  the  procurator-fiscal  objected 
that  the  appeal  was  incompetent  under  sec.  277  of  the  Act,  in  respect 
that  no  record  had  been  made  up. 

The  appellant  contended  that,  as  the  public  had  no  right  of  access 
to  the  court,  the  want  of  a  fence  could  not  be  "  dangerous  "  in  the 
sense  of  the  Act,  and  that  the  Dean  of  Guild  had  exceeded  his 
jurisdiction  in  granting  the  warrant. 

Hdd^  that  the  interlocutor  was  in  pursuance  of  the  Act,  and 
that  the  appeal  was  incompetent,  as  no  record  had  been  made  up. 

OpinianSy  that  the  Dean  of  Guild  would  not  have  been  entitled  to 
refuse  a  motion  to  have  a  record  made  up. 

A  procurator-fiscal  presented  a  petition  to  the  Sherifif  against  (1) 
certain  mill-owners,  proprietors  of  a  mill-lade  adjoining  a  public 
green  in  a  burgh,  and  (2)  the  Magistrates  of  the  burgh,  proprietors 
of  the  green,  to  have  the  proprietors  of  the  lade  ordained  to  fence 
it  as  being  dangerous  to  the  public.  The  mill -owners  did  not 
appear.  The  Magistrates  appeared  and  opposed  the  petition,  on  the 
ground  that  the  lade  was  not  dangerous,  and  that  the  proposed  fence 
would  interfere  with  the  public  use  of  the  lade  for  bathing  and 
bleaching.  A  proof  showed  that  the  lade  had  been  unfenced  for 
seventy  years,  and  that  occasionally  accidents  had  happened  to 
children.  The  Court  affirmed  the  judgment  of  the  Sheriff,  finding 
that  the  lade  was  dangerous,  and  ordaining  the  mill -owners  to 
fence  it 

Procurator-Fiscal. — Observations  on  the  duty  of  procurators-fiscal 
as  regards  the  protection  of  the  public  from  danger,  Stevenson  v. 
Magistrates  of  Hawick,  19th  May  1871  (9  M.,  753). 

191.  Ruinous  or  Dangerous  Buildings  to  be  taken 

down  OP  secured. — If  any  building  or  wall,  or  anything 
affixed  thereon,  be  deemed  by  the  Surveyor  of  the  Com- 
missioners to  be  in  a  ruinous  state,  or  dangerous  to  passengers 
or  to  the  occupiers  thereof,  or  of  the  neighbouring  buildings, 
he  shall  immediately  cause  such  occupiers  endangered  thereby 
to  remove  from  the  occupancy  of  such  buildings  until  the 
same  are  put  into  a  safe  condition,  and  shall  cause  a  proper 
hoard  or  fence,  or  props,  to  be  put  up  for  the  protection  of 
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passengers ;  and  shall  also  cause,  if  he  shall  judge  necessary, 
the  neighbouring  buildings  to  be  properly  shored  up,  and 
shall  cause  notice  in  writing  to  be  given  to  the  owner  of  such 
building  or  wall,  if  he  be  known ;  and  shall  also  cause  such 
notice  to  be  put  on  the  door  of  such  building  or  on  such  wall, 
or  on  a  conspicuous  part  thereof,  or  otherwise  to  be  given  to 
the  occupier  thereof,  if  any,  requiring  such  owner  forthwith 
to  take  down,  secure,  or  repair  such  building,  wall,  or  other 
thing,  or  as  the  case  shall  require ;  and  if  such  owner  do  not 
begin  to  repair,  take  down,  or  secure  such  building,  wall,  or 
other  thing,  within  the  space  of  three  days  after  any  such 
notice  has  been  so  given  or  put  up  as  aforesaid,  and  complete 
such  repairs  or  taking  down  or  securing  as  speedily  as  the 
nature  of  the  case  will  admit,  such  Surveyor  may  make 
complaint  thereof  to  the  Sheriff;  and  it  shall  be  lawful  for 
the  Sheriflf,  after  inquiry,  to  order  the  owner  of  such  building, 
wall,  or  other  thing,  to  take  down,  rebuild,  repair,  or  otherwise 
secure,  to  the  satisfaction  of  such  Surveyor,  the  same,  or  such 
part  thereof  as  appears  to  them  to  be  in  a  dangerous  state, 
within  a  time  to  be  fixed  by  the  Sheriff;  and  in  case  the 
same  be  not  taken  down,  repaired,  rebuilt,  or  otherwise 
secured,  within  the  time  so  limited,  the  Commissioners  shall, 
with  all  convenient  speed,  cause  all  or  so  much  of  such 
building,  wall,  or  other  thing  as  shall  be  in  a  ruinous 
condition  and  dangerous  as  aforesaid,  to  be  taken  down, 
repaired,  rebuilt,  or  otherwise  secured  in  such  manner  as  shall 
be  requisite ;  and  all  the  expenses  of  enforcing  such  removal 
and  of  putting  up  every  such  fence,  and  of  shoring  up  such 
buildings,  and  of  taking  down,  repairing,  rebuilding,  watching, 
or  securing  such  building,  wall,  or  other  thing,  shall  be  paid  by 
the  owner  thereof. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (21) 
"occupier,"  (22)  "owner,"  (30)  "Sheriff,"  See  sees,  336  to  338, 
inclusive,  as  to  notice  to  be  given.  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.   See  sec.  517.    See  also  sec.  201 . 

See  the  provisions  of  the  Housing  of  the  "Working  Classes  Act, 
1890,  53  &  54  Vict  c.  70,  sees.  29-43,  as  to  houses  "in  a  state 
so  dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habi- 
tation," and  as  to  "  obstructive "  buildings,  referred  to  under  sec. 
154,  m-pra. 

In  Lang  r.  Kerr,  Anderson,  &  Co.,  26th  Feb.  1878  (5  R,  H.  L.,  65), 
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the  Glasgow  Police  Act  authorises  the  Master  of  Works  to  call  upon 
"  auy  proprietor  or  occupier  of  a  land  or  heritage  to  fence  the  same, 
or  repair  any  chimney-stalk,  ...  or  any  rhone,  sign-board,  or  other 
thing  connected  with  or  appertaining  to  any  building  thereon  which 
appears  to  be  dangerous."  Lands  bounded  by  a  public  navigable 
river  were  chiefly  occupied  by  manufacturing  premises,  which  were 
enclosed  on  the  river  side  by  a  wall,  leaving  a  narrow  strip  of  ground 
between  the  wall  and  the  river,  over  the  level  portion  of  which  the 
public  had  acquired,  by  prescription,  a  right  of  way.  Held — aff,  judg- 
ment of  First  Division — that  the  Master  of  Works  had  no  power 
under  the  Act  to  order  the  proprietors  of  the  land  to  erect  a  fence 
between  the  footpath  and  the  river,  on  the  ground  that  the  bank 
was  insecure. 

Que8tion--per  the  Lord  Chancellor — whether  the  Act  conferred 
any  power  on  the  Master  of  Works  to  order  a  riparian  proprietor 
to  erect  a  fence  between  his  ground  and  a  public  navigable  river. 

In  England,  "a  Local  Act  provided  that,  if  the  City  Surveyor 
certified  to  the  Town  Council  that  any  building  was  dangerous,  they 
might  order  it  to  be  taken  down  or  repaired  without  any  notice  or 
presentment  whatever.  The  Act  also  provided  that  any  notices 
given  under  it  should  be  deemed  to  be  sufficiently  authenticated  by 
the  signature  of  the  Town -Clerk.  Certain  houses  in  the  city 
became  in  a  dangerous  condition,  whereupon  the  City  Surveyor 
certified  to  the  Town  Council  that  the  danger  was  imminent,  and 
the  Town -Clerk  gave  notice  to  the  owner,  in  the  name  of  the 
corporation,  that  they  would  do  what  was  necessary,  under  the 
powers  conferred  on  them  by  their  Acts  of  Parliament.  The  Town- 
Clerk,  in  giving  this  notice,  had  not  been  expressly  authorised  either 
by  the  Council  or  by  any  Committee  of  it.  Certain  repairs  were 
then  done  by  the  corporation,  who  recovered  the  charges  incurred  in 
pulling  down  the  buildings  before  the  Stipendiary  Magistrate.  An 
action  was  then  brought  to  recover  back  these  charges.  The  Court 
gave  judgment  for  the  defendant,  saying  it  was  necessary  for  the 
public  protection  that  somebody  in  a  large  town  should  be  able  to 
act  promptly  where  structures  became  dangerous ;  that  to  hold  that 
the  Surveyor's  certificate  was  not  conclusive,  and  to  expase  the 
corporation  to  an  action  in  every  instance  to  determine  whether  the 
danger  upon  which  they  had  acted  was  in  fact  imminent,  would  be 
entirely  to  defeat  the  purpose  of  the  Act ;  that  the  directions  were 
given  for  and  in  the  name  of  the  corporation,  and  the  persons  who 
did  the  work  were  employed  and  paid  by  them,  and  they  had 
absolutely  ratified  what  the  Town-Clerk  had  done.  Cheetham  v. 
Mayor,  etc.,  of  Manchester  (L  R.,  10  C.  P.,  249 ;  44  L  J.,  C.  P., 
139;  32  L.  T.,  N.  S.,  28;  39  J.  P.,  343)."— Glen,  p.  750. 

192.  Expenses  to  be  levied  on  Owner. — If  the 

owner  of  such  building  or  wall,  or  thing  affixed  thereon,  can 
be  found,  and  if,  on  demand  of  the  expenses  aforesaid,  he 
neglect  or  refuse  to  pay  the  same,  the  Sheriflf  shall,  on  a 
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certificate  of  such  demand  and  neglect  or  refusal,  signed  by 
the  Clerk,  grant  decree  against  such  owner  for  payment 
thereof,  on  which  decree  all  legal  diligence  may  proceed, 
or  the  Commissioners  may  proceed  against  such  owner  for 
the  recovery  of  the  said  expenses,  in  terms  of  the  general 
provisions  for  recovery  of  expenses  under  this  Act,  or  other- 
wise as  accords  of  law. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (3)  "build- 
ing," (9)  "the  Commissioners."  See  sec.  511  as  to  recovery  of 
expenses.  This  section  does  not  apply  to  the  railways  or  stations 
of  any  railway  company  or  buildings  connected  therewith  other 
than  dwelling-houses.  See  sec.  517.  See  sees.  329  to  332  as  to 
recovery  of  expenses.     See  also  sec.  201. 

193.  If  Owner  cannot  be  found,  Commissioners 
may  take  the  House  or  Ground,  making  Compensa- 
tion.— If  such  owner  cannot  be  found,  or  if  such  expenses 
are  not  otherwise  fully  recovered,  the  Commissioners,  after 
giving  twenty-eight  days*  notice  of  their  intention  to  do  so, 
by  posting  a  printed  or  written  notice  in  a  conspicuous  place 
on  such  building  or  wall,  or  on  the  land  whereon  such  build- 
ing or  wall  stood,  and  by  sending  through  the  post-otfice  to 
such  owner's  last  known  address  a  copy  of  such  notice,  may 
take  such  building  or  land,  provided  that  such  expenses  be 
not  paid  or  tendered  to  them  within  the  said  twenty-eight 
days,  making  compensation  to  the  owner  of  such  building  or 
land  in  the  manner  provided  by  the  Lands  Clauses  Acts  in 
the  case  of  lands  taken  otherwise  than  with  the  consent  of 
the  owners  and  occupiers  thereof,  and  the  Commissioners 
shall  be  entitled  to  deduct  out  of  such  compensation  the 
amount  of  the  expenses  aforesaid,  and  may  thereupon  sell  or 
otherwise  dispose  of  the  said  building  or  land  for  the  purposes 
of  this  Act 

See  sub-head  (22),  sec.  4,  for  definition  of  "  owner,"  (3)  "  build- 
ing," (9)  "  the  Commissioners,"  (16)  "lands,"  (21)  " occupier."  See 
sees.  336  to  338  inclusive  as  to  "notice."  This  section  does 
not  apply  to  the  railways  or  stations  of  any  railway  company 
or  buildings  connected  therewith  other  than  dwelling-houses.  See 
sec.  517.     See  also  sec.  201. 

194.  Commissioners  may  sell  Materials,  restoring 
to  the  Owner  surplus  arising  from  Sale.— If  any  such 
building  or  wall  as  aforesaid,  or  any  part  of  the  same,  be 
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fulled  down  by  virtue  of  the  powers  aforesaid,  the  Commis- 
sioners may  sell  the  materials  thereof,  or  so  much  of  the 
same  as  shall  be  pulled  down,  and  apply  the  proceeds  of  such 
sale  in  payment  of  the  expenses  incurred  in  respect  of  such 
building  or  wall ;  and  the  Commissioners  shall  restore  any 
surplus  arising  from  such  sale  to  the  owner  of  such  building 
or  wall  on  demand ;  nevertheless,  the  Commissioners,  although 
they  sell  such  materials  for  the  purposes  aforesaid,  shall  have 
the  same  remedies  for  compelling  the  payment  of  so  much  of 
the  said  expenses  as  may  remain  due,  after  the  application  of 
the  proceeds  of  such  sale,  as  are  hereinbefore  given  to 
them  for  compelling  the  payment  of  the  whole  of  the  said 
expenses. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building,"  (9)  "  the 
Commissioners,"  (22)  "  owner.**  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.  See  sec  517.  See  also  sec.  201. 

195.  Ruinous  Buildings  belonging  to  two  or  more 

Owners  may  be  sold. — If  any  houses,  buildings,  or  areas 
have  become  waste  and  ruinous  within  the  burgh,  and  have 
become  receptacles  for  tilth  and  other  nuisances,  or  unsafe 
and  unfit  for  use  and  occupation,  and  which,  being  held  by 
two  or  more  joint  owners,  cannot  be  rebuilt  or  disposed  of  to 
advantage  without  the  consent  of  all  the  parties  interested 
therein,  and  the  same  are  allowed  to  continue  in  a  waste  or 
ruinous  or  unsafe  state,  in  consequence  of  the  parties  being 
unable  or  unwilling  or  delaying  to  agree  as  to  the  sale  or 
rebuilding  thereof,  it  shall  be  lawful  to  the  Sherifif,  upon  the 
petition  of  the  Burgh  Prosecutor,  or  of  the  Commissioners,  or 
their  Surveyor  or  Sanitary  Inspector,  or  of  any  owner  or  party 
interested  in  any  such  houses,  buildings,  or  areas,  to  call 
all  parties  interested  therein  before  the  Sheriff,  in  the  usual 
manner  and  form  followed  in  his  Court,  and  to  order  such 
houses,  buildings,  or  areas  to  be  valued  by  not  less  than 
three  men  of  skill,  upon  oath,  who  shall  distinguish  the 
portions  of  the  subjects,  and  the  corresponding  proportion  of 
the  appraised  value,  which  belong  to  the  several  parties 
interested,  and  thereupon  to  give  each  party  the  option  to 
buy  and  acquire  from,  or  to  sell  and  convey  to  the  others, 
their   respective   portions   of  or   interests    in   such   houses, 


Digitized  by  VjOOQ IC 


3o8  BURGH  PdLICE  (SCOTLAND)  ACT,  iSgk, 

buildings,  and  areas,  agreeably  to  such  valuation,  or  at  such 
other  price  as  shall  be  agreed  on  amongst  themselves,  and 
that  within  a  reasonable  time  to  be  fixed  by  the  Sheriff,  not 
exceeding  six  weeks. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "build- 
ing," (4)  "burgh,"  (22)  "owner,"  (30)  "Sheriff."  This  section  does 
»ot  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See 
sec.  517.     See  also  sec.  201. 

See  also  the  provisions  of  the  Housing  of  the  Working  Classes 
Act  1890,  referred  to  under  sec.  154. 

Any  "  defect  of  structure  "  or  "  want  of  repair,"  which  renders  a 
house  injurious  to  the  health  of  the  inmates,  or  unfit  for  human 
habitation  or  use,  is  a  nuisance  under  sec.  16,  sub-head  (a),  of  the 
Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict.  c.  101. 

196.  How  Sale  to  be  oarried  through. — If  any  of 

the  said  parties  fail  to  take  advantage  of  the  said  option 
within  the  time  so  fixed,  or  shall  not  be  able  to  agree  as  to 
which  shall  be  the  buyer  and  which  the  seller,  it  shall  be 
lawful  to  the  said  Sheriff  to  cause  such  houses,  buildings,  and 
areas  to  be  exposed  to  sale  by  public  auction,  at  a  price  not 
being  less  than  the  appraised  value ;  and  in  case  of  no  offers, 
to  reduce  the  upset  price  from  time  to  time,  and  to  sell  the 
same  to  the  highest  bidder,  under  such  regulations,  and  upon 
such  conditions  and  after  such  public  notice,  by  advertisement 
in  the  newspapers  or  otherwise,  as  the  Sheriff  shall  appoint ; 
and  the  purchaser  thereof  shall  be  then  bound,  within  ten 
days  after  the  sale,  or  within  such  time  as  may  be  fixed  by 
the  Sheriff,  to  consign  the  purchase-money  in  any  bank  to  be 
named  by  the  Sheriff,  upon  a  receipt  or  voucher  subject  to  the 
orders  of  the  Sheriff,  otherwise  the  sale  to  be  void  and  null, 
and  the  money  so  deposited  shall  remain  at  interest  for  the 
behoof  of  all  parties  interested  therein,  and  subject  to  the 
future  orders  of  the  Sheriff. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See 
sec.  517.     See  also  sec.  201. 

197.  Completion  of  Purchaser's  Title. — Upon  such 

deposit  being  so  made,  the  Sheriff  shall  pronounce  his  decree 
or  warrant  declaring  the  purchase  duly  completed,  and  author- 
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ising  immediate  possession  of  the  tenements  so  sold  to  be 
given  to  the  purchaser  thereof ;  and  such  warrant  or  decree 
shall,  upon  being  registered  in  the  proper  Register  of  Sasines, 
be  a  valid  and  sufiScient  title  to  such  purchaser. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec. 
517.     See  also  sec.  201. 

198.  If  Purchaser  do  not  fcilfil  Conditions  of  Sale^ 
Tenement  may  be  Re-sold. — In  case  the  purchaser  at 

any  such  sale  as  aforesaid  shall  fail  to  fulfil  the  conditions 
thereof  within  the  time  thereby  prescribed,  it  shall  be  lawful 
to  the  Sheriff  to  cause  the  tenements  to  be  re-exposed  and  sold 
anew ;  and  such  sale  shall  proceed  in  like  manner  as  the  first 
sale;  and  the  Sheriff  shall  continue,  in  case  of  failure  as 
aforesaid,  to  cause  the  said  subjects  to  be  re-exposed  for  sale, 
until  the  same  shall  be  sold,  and  the  price  thereof  consigned 
or  deposited  in  bank  as  aforesaid. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company 
or  buildings  connected  therewith  other  than  dwelling-houses.  See 
sec  517.     See  also  sec.  201. 

199.  Apportionment  of  Price. — Upon  the  completion 
of  any  such  sale,  the  Sheriff  shall,  on  the  application  of  any 
of  the  parties  concerned,  after  such  inquiry  as  he  may  deem 
expedient,  proceed  to  ascertain  and  determine  the  extent  and 
value  of  the  share  of  each  party  claiming  interest  in  the  tene- 
ments so  sold,  and  to  apportion  the  price  and  order  payment 
thereof  to  the  several  parties  accordingly,  subject  always  to 
such  finding  or  order  in  respect  of  costs  as  the  Sheriff  may 
pronounce. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company 
or  buildings  connected  therewith  other  than  dwelling-houses.  See 
sec  517.     See  also  sec  201. 

200.  Ruinous  Tenements  may  be  Sold. — If  any 

houses,  buildings,  or  areas  have  become  waste  and  ruinous,  or 
have  become  receptacles  for  filth  and  other  nuisances,  or 
unsafe  and  unfit  for  use  and  occupation,  the  Commissioners 
ipay,  hy  a  notice  addressed  to  the  owner,  if  his  address  shall 
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be  known,  or,  if  not  known,  by  a  notice  aflBxed  to  ia  con- 
spicuous part  of  such  houses,  buildings,  or  areas,  require  the 
same  to  be  rebuilt  or  otherwise  put  into  a  state  of  repair  to 
their  satisfaction,  within  three  months  from  the  date  of  such 
notice ;  and  in  the  event  of  such  requisition  not  being  com- 
plied with,  the  Commissioners  may  apply  to  the  Sheriff  for 
warrant  to  sell  such  houses,  buildings,  or  areas,  and  it  shall 
be  lawful  to  the  Sheriff  to  order  the  same  to  be  valued,  and 
exposed  for  sale  by  public  auction,  and  to  sell  the  same ;  and 
such  sale  shall  be  made  and  carried  out,  or  re-sale  effected, 
the  price  deposited  and  applied,  and  the  purchaser's  title  com- 
pleted, in  the  way  and  manner  hereinbefore  directed  with 
reference  to  waste  and  ruinous  buildings,  houses,  or  area^ 
within  burgh,  held  by  two  or  more  joint  ownera 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "build- 
ing," (22)  "owner,"  (30)  "Sheriff."  See  sees.  336  to  338  in- 
elusive  as  to  "  notice."  This  section  does  not  apply  to  the  railways 
or  stations  of  any  railway  company  or  buildings  connected  therewith 
other  than  dwelling-houses.  See  sec.  517.  See  also  sec.  201. 
•  See  the  provisions  of  the  Housing  of  the  Working  Classes  Act, 
1890,  referred  to  under  sec.  154;  also  sec.  16  (a)  of  the  Public 
Health  (Scotland)  Act,  1867,  referred  to  under  sec.  195. 

In  John  Edwards  and  Spouse  v.  The  Parochial  Board  of  Kinross, 
2nd  June  1891  (18  R.,  867),.  where  a  Local  Authority  had  partly 
demolished  an  untenanted  house  within  their  district,  on  the  ground 
that  the  state  of  the  roof  was  dangerous  to  public  safety,  it  was  held 
that  the  Local  Authority  were  not  protected  by  sec.  118  of  the  Public 
Health  Act,  1867,  against  a  claim  for  damages  by  the  owner,  the 
demolition  of  houses  on  account  of  their  danger  to  public  safety 
being  outwith  the  power  of  I^ocal  Authorities  under  the  Act. 

In  Crawford  v.  Magistrates  of  Paisley,  10th  Mar.  1870  (8  M., 
693),  the  Magistrates  of  a  burgh  being  of  opinion  that  a  steeple,  the 
property  of  the  burgh,  was  unsafe,  without  judicial  authority,  pro- 
ceeded to  take  it  down,  whereupon  an  inhabitant  of  the  burgh  pre- 
sented a  note  of  suspension  and  interdict.  Interdict  was  granted, 
and  the  note  passed,  but  subsequently,  after  a  report  from  a  man  of 
skill,  the  interdict  was  recalled,  and  the  reasons  of  suspension  re- 
pelled. Held,  that  the  suspender  was  entitled  to  his  expenses  up  to 
the  date  of  passing  the  note,  in  respect  that,  in  the  circumstances,  he 
was  justified  in  bringing  the  process  into  Court. 

Opiniom,  that  as  the  steeple  was  part  of  the  inalienable  property 
of  the  burgh,  which  the  Magistrates  were  not  entitled  to  take  down 
without  judicial  authority,  except  on  the  ground  of  absolute  neces- 
sity, their  proper  course  was  to  apply  to  the  Sheriff  for  a  warrant  to 
take  down  the  steeple. 
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Dean  of  Guild  Court. 

201.  Dean  of  Guild  Court. — Iq  burghs  where  there  is 
a  Dean  of  Guild  Court  at  the  commencement  of  this  Act,  or 
where  such  Court  shall  be  established  as  hereinafter  provided, 
the  Dean  of  Guild  Court  shall  come  in  room  and  place  of  the 
Commissioners  for  carrying  out  the  provisions  of  this  Act,  in 
so  far  as  they  apply  to  new  buildings,  or  alteration  of  existing 
buildings,  ventilation,  and  precautions  during  the  construction, 
alteration,  or  repair  of  buildings  and  streets,  and  to  old  and 
ruinous  tenements,  and  to  the  setting  up  of  hoardings;  and 
in  that  case  all  the  powers  and  duties  of  the  Commissioners 
in  reference  to  these  provisions,  and  also  in  reference  to  the 
inspection  of  buildings  in  process  of  construction  or  alteration, 
or  any  work  connected  therewith,  and  the  surveying  and 
certifying  of  buildings  before  occupation,  shall  devolve  on  and 
be  carried  out  by  the  Dean  of  Guild  Court  and  the  officers 
thereof,  as  herein  provided  for ;  but  nothing  herein  contained 
shall  be  taken  to  restrict  or  prejudice  the  jurisdiction  or  to 
alter  the  constitution  of  any  Dean  of  Guild  Court  as  existing 
at  the  commencement  of  this  Act. 

See  sub-head  (9),  sec.  4,  as  to  definition  of  "  Commissioners,"  (3) 
"building,"  (4)  "burgh,"  (31)  "street"  The  Act  comes  into 
operation  on  15th  May  1893.  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.     See  sec.  517. 

It  will  be  observed  that  where  there  is  a  Dean  of  Guild  Court  at 
the  commencement  of  this  Act,  nothing  herein  contained  shall  bo 
taken  to  restrict  or  prejudice  the  jurisdiction,  or  to  alter  the  constitu- 
tion, of  this  Dean  of  Guild  Court  as  then  existing.  By  see.  408  of 
the  1862  Act,  it  is  provided  that  the  Magistrates  and  police  of  a 
burgh  shall  have  all  such  and  the  like  jurisdiction  within  such 
burgh  as  any  Magistrate  of  a  royal  burgh,  or  any  Dean  of  Guild 
Court  of  a  royal  burgh,  has  by  the  law  of  Scotland  within  the 
royal  burgh  in  or  for  which  he  acts  as  such  Magistrate  or  Dean 
of  Guild.  Under  this  section,  it  was  held  by  Lord  Curriehill  tfhat 
the  Magistrates  of  Police  of  Hamilton,  a  burgh  of  regality  which 
had  adopted  that  Act,  possessed  the  powers  aud  jurisdiction  re- 
lative to  buildings  pertaining  to  the  Magistrates  or  Dean  of  Guild 
of  a  royal  burgh  in  Scotland.  See  Tainsh  v.  Magistrates  of 
Hamilton,  24th  Jan.  1877  (4  R,  315).  After  reclaiming  against 
this  interlocutor,  the  pursuer  was  advised  by  the  Lord  Advocate 
(Mr.  Balfour)  to  withdraw  the  reclaiming  note  and  allow  the  judg- 


Digitized  by  V3OOQ IC 


312  BURGH  POLICE  (SCOTLAND)  ACT,  iSgi. 

nicnt  to  become  final.  By  the  454th  clause  of  this  Act  it  is  like- 
wise provided  that  "  the  Magistrates  of  police  of  a  burgh  under  this 
Act)  or  any  one  or  more  of  such  Magistrates,  except  where  otherwise 
provided  in  this  Act,  including  Stipendiary  Magistrates  and  Sheriffs 
acting  in  the  Police  Court,  shall  within  the  burgh  .  .  .  have  the 
like  jurisdiction  within  the  burgh,  as  any  Magistrate  of  a  royal 
burgh,  or  any  Dean  of  Guild  of  a  royal  burgh  has,  by  the  law  of 
Scotland."  Where,  therefore,  there  is  an  existing  Dean  of  Guild 
Court,  the  jurisdiction  of  that  Court  is  co-extensive  with  that  of 
any  Dean  of  Guild  of  a  royal  burgh  in  Scotland.  Moreover,  the 
Court  by  this  section  is  to  come  in  room  and  place  of  the  Com- 
missioners for  carrying  out  the  provisions  of  the  Act,  in  so  far  as 
they  apply  to  new  buildings  or  alteration  of  existing  buildings.  See 
as  to  plans  of  new  buildings  and  regulations,  sees.  166  to  180 ; 
ventilation,  181  to  185;  precautions  during  the  construction,  altera- 
tion, or  repair  of  buildings  and  streets,  and  as  to  old  and  ruinous 
tenements  and  to  the  setting  up  of  hoardings,  186  to  200.  In  that 
case,  all  the  powers  and  duties  of  the  Commissioners  in  reference 
to  these  provisions,  and  also  in  reference  to  inspection  of  buildings 
in  process  of  construction  or  alteration,  or  any  work  connected  there- 
with, and  the  surveying  and  certifying  of  buildings  before  occupation, 
all  which  is  practically  embraced  in  the  clauses  referred  to,  shall  de- 
volve on  and  be  carried  out  by  the  Dean  of  Guild  Court  and  the 
officers  thereof,  as  provided  for  in  the  Act. 

This  is  not  a  very  good  provision,  and  may  lead  to  confusion  in 
working  out  the  provisions  of  these  clauses  of  the  Act.  Consider- 
able care  will  have  to  be  exercised  in  putting  these  provisions  into 
operation. 

In  burghs,  therefore,  having  a  Dean  of  Guild  Court  existing  at  the 
date  of  the  commencement  of  this  Act,  the  Court  will  exercise  the 
ordinary  jurisdiction  of  the  Dean  of  Guild  in  a  royal  burgh.  With 
reference  to  that,  Erskine  says  that  "  it  belongs  to  the  Dean  of  Guild 
to  take  care  that  buildings  within  burgh  be  agreeable  to  law,  neither 
encroaching  on  private  property  nor  on  the  public  streets  or  passages; 
and  that  houses  in  danger  of  falling  be  thrown  down." — Bk.  i.  tit.  4, 
sec.  24.  And  Bankton  says:  '*  This  Court  has  likewise  the  sole 
jurisdiction  in  regulating  buildings  within  burghs,  whether  in  repair- 
ing or  taking  down  and  rebuilding  old  buildings  or  erecting  new  ones; 
they  are  to  take  care  that  the  streets  and  common  passages  of  borows 
be  not  thereby  prejudiced  or  obstructed,  nor  the  property  of  neigh- 
bouring heritors  encroached  upon,  and  that  the  new  buildings  be 
conform  to  the  regulations  in  the  Statute  for  that  purpose.  Without 
their  wanant,  obtained  upon  a  citation  of  all  parties  having  interest, 
no  houses  within  borow  can  be  built  or  demolished  in  whole  or  in 
part.  The  order  of  the  Dean  of  Guild  Court,  in  these  cases,  is  termed 
a  jedge  and  warrant.  It  contains  ihe  limits  or  dimensions  of  the 
houses  or  parts  of  them  to  be  demolished,  built,  or  repaired." — 
Bankton,  bk.  iv.  tit.  20  (vol.  ii.  p.  581).  The  Law  Courts  Commis- 
sion of  1870  contains  the  following  description  of  the  Dean  of  Guild 
Court :  "  The  jurisdiction  of  other  inferior  Courts  is  for  the  most  part 
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concurrent  with  that  of  the  Sheriff;  but  the  Dean  of  Guild  Court, 
wherever  it  exists,  excludes  that  of  the  Sheriff."  Magistrates  v. 
Sheriff  of  Stirling,  1752  (M.,  7584).  It  is  different  in  disputes 
between  landlord  and  tenant.  Alexander  v.  Couper,  12th  Dec.  1840 
(3  D,  249);  and  in  Earl  of  Kintore  v,  Lyon,  27th  Feb.  1802  (M., 
7673),  it  was  held  that  in  questions  relating  to  buildings  within  the 
burgh,  to  which  the  Magistrates  are  parties,  the  Sheriff  has  jurisdic- 
tion, and  is  the  proper  judge.  "  The  Dean  of  Guild  is  one  of  the 
burgh  Magistrates,  an  elected  officer,  whose  tenure  of  office  varies 
from  one  to  three  jears.  His  Ck>urt  at  one  time  had  a  large  juris- 
diction in  questions  arising  between  merchants,  but  that  has  long 
fallen  into  desuetude;  and  its  functions  have  now  reference  to 
questions  of  boundary  within  burghs,  and  to  questions  of  the 
erection,  alteration,  repair,  and  pulling  down  of  houses."  See  1593, 
c.  184,  where  the  Edinburgh  Court  is  made  the  model  in  matters  of 
merchandise,  and  the  "good  towns  of  France  and  Flanders"  are 
referred  to ;  1594,  c.  226  (4  Bankton,  20 ;  Erskine,  i.,  iv.,  24 ;  Bell's 
Commentaries,  7th  ed.,  i.  784 ;  1  Jur.  Styles,  4th  ed.,  580) ;  Milne 
v.  Melville,  27th  Nov.  1841  (4  D.,  Ill);  Lord  Deas  in  Lamont  v. 
Cumming,  11th  Juno  1875  (2  Ret.,  784).  "  In  practice  it  has  been 
found  necessary,  to  a  considerable  extent,  to  resort  to  authority  other 
than  that  of  Uie  Dean  of  Guild.  In  some  towns  building  has  ex- 
tended over  an  area  far  beyond  his  jurisdiction,  which  originally 
extended  only  to  the  ancient  royalties."  See  Johnston  v.  White, 
18th  May  1877  (4  Ret.,  721);  Adamson  v.  Paterson,  1631  (M., 
7483).  "  In  these  cases,  and  also  in  towns  which  never  were  royal 
burghs,  and  in  which  there  is  no  Dean  of  Guild  authority,  the  ordi- 
nary powers  of  the  Sheriff  have  been  called  into  action,  and  found 
sufficient  to  supply  the  public  wants.  In  other  places,  even  within 
the  jurisdiction  of  the  Dean  of  Guild,  cases  have  been  found  to  arise 
calling  for  more  rapid  interference  than  the  forms  of  his  Court  permit. 
The  new  jurisdiction  required  as  to  matters  connected  with  buildings 
has  been  generally  conferred  on  the  Commissioners  of  Police." — 
Law  Courts  Commission,  4th  Report,  p.  36. 

The  jurisdiction  of  the  Court  comprehends,  in  the  first  place,  the 
examination  and  sanctioning  of  plans  for  the  erection,  repair,  altera- 
tion, and  taking  down  of  houses  and  other  buildings,  including 
the  height  and  structure  thereof ;  second,  the  securing  the  stability 
and  lining  of  such  with  reference  to  the  roads  and  stree  of  a 
burgh,  the  rights  of  neighbouring  proprietrs,  and  the  interest 
of  the  public  generally;  and,  thirdly,  the  repair,  demolition,  or 
sale  of  old  or  ruinous  properties,  or  those  burned  and  left  unrestored. 

In  Eglinton  Chemical  Company,  Limited,  v,  M'Jannet,  30th  Oct. 
1890  (18  R.,  34),  it  was  held  that  the  Dean  of  Guild  has  jurisdiction 
to  require  the  plans  of  all  new  buildings  proposed  to  be  erected 
within  burgh  to  be  laid  before  his  Court,  although  such  buildings 
may  be  entirely  within  the  enclosed  property  of  the  person  who  is 
erecting  them,  and  at  such  a  distance  from  the  outside  boundaries  of 
it  as  not  to  threaten  any  encroachment  on  neighbouring  properties, 
or  danger  to  persons  using  the  public  thoroughfares. 
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In  the  Edinburgh  and  Glasgow  Railway  Company  v,  Djmock, 
27th  Nov.  1847  (10  P.,  168),  the  jurisdiction  of  the  Dean  of 
Guild  Court  was  held  not  to  be  excluded  by  implication  by  the 
Statute  7  &  8  Vict  c.  58  (The  Edinburgh  and  Glasgow  Rail- 
way Company's  Act),  in  reference  to  the  building  operations  and 
works  of  masonry  authorised  by  that  Act  to  be  carried  on  within 
burgh. 

And  in  Johnston  t?.  Edinburgh  Gas  Light  Company,  27th  May 
1885  (12  R.,  974),  it  was  found  that,  by  the  Edinburgh  and  Muni- 
cipal and  Police  Act,  1879  (42  &  43  Vict.  c.  132),  sees.  6  and  154, 
the  Dean  of  Guild  of  Edinburgh  had  jurisdiction  in  the  regality  of 
the  Canongate. 

A  public  company,  incorporated  for  public  purposes,  with  power 
conferred  on  them  by  Act  of  Parliament  to  erect  buildings  for 
carrying  out  the  purposes  of  that  Act,  is  nevertheless  subject  to 
the  jurisdiction  of  the  Dean  of  Guild  as  regards  the  erection  of  such 
buildings. 

A  petitioner  obtained  from  the  Dean  of  Guild  a  lining  to  buildings, 
in  erecting  which  he  proposed  to  take  advantage  of  a  mutual  gable 
belonging  to  himself  and  si  neighbouring  respondent,  and  he  settled 
by  agreement  with  the  latter  certain  disputes  which 'had  arisen. 
Farther  questions  having  emerged  between  the  parties,  he  applied  for 
a  new  lining,  and  proposed  to  erect  the  buildings  entirely  within  his 
own  grounds.  The  Dean  of  Guild  refused  the  petition.  On  appeal, 
the  Court  held  that,  even  if  the  petitioner  was  under  obligation  to 
erect  the  buildings  in  a  certain  manner,  the  respondent  had  mistaken 
his  remedy  in  objecting  to  the  petition  for  lining,  and  remitted  the 
case  to  the  Dean  of  Guild  to  consider  the  question  of  lining  on  the 
plans  before  him.  The  Paisley  Provident  Co-operative  Society, 
Limited,  t?.  Buchanan  and  others,  12th  Nov.  1889  (27  S.  L.  R.,  60 ; 
17  R.,  66). 

And  in  Allan  v,  Whyte,  20th  Dec.  1890  (18  R,  332),  it  was  held 
that  the  Dean  of  Guild  of  Glasgow  was  not  entitled  to  refuse  his 
sanction  to  plans  lodged  in  a  process  of  lining,  because  there  was  not 
exclusively  on  the  applicant's  own  ground  the  free  space  required  by 
the  Glasgow  Police  Act,  1866,  sees.  367  and  370,  to  be  in  front  of  a 
room  intended  to  be  used  as  a  sleeping  apartment,  seeing  that  there 
was,  in  existing  circumstances,  sufficient  free  space  over  ground 
belonging  to  a  different  proprietor. 

The  177th  section  of  the  General  Police  Act,  1862,  provides  that 
it  shall  not  be  lawful  to  build  any  court  of  less  than  a  certain 
specified  width,  and  that  to  any  such  court  in  which  there  shall  be 
more  than  eight  houses  there  shall  be  an  additional  width  of  1  foot 
for  every  such  additional  house,  "  and  that  there  shall  be  an  entrance 
of  the  full  width  of  the  court,  open  from  the  ground  upwards."  Held^ 
that  the  section  applied  to  courts  to  be  formed  on  back  ground 
exclusively  private  property.  Couper  r.  Surveyor  of  Maryhill,  6th 
March  1891  (18  R.,  642). 

A  duly  constituted  Dean  of  Guild  Court  of  a  burgh,  in  terms  of 
its  statutory  powers,  provided  that  "  no  building  operations  of  any 
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kind  shall  be  allowed  to  be  erected,  added  to,  or  altered,  within  the 
burgh,  unless  plans  thereof  have  previously  been  submitted  to  and 
approved  of  "  by  the  said  Court  A  company  who  possessed  ground 
of  100  acres  within  the  burgh  erected  a  tannery  thereon,  65  feet 
back  from  the  boundary  of  their  property,  without  the  sanction 
of  the  Dean  of  Guild.  On  a  petitioii  of  the  procurator  -  fiscal 
of  Court,  the  Dean  of  Guild  convicted  the  company  of  a  con- 
travention of  the  rules  of  Court,  and  fined  them  ^5.  This  fine 
not  being  paid  by  the  company,  the  respondent  poinded  certain  of 
their  effects.  The  company  then  brought  an  action  of  suspension 
and  interdict,  in  order  to  suspend  the  conviction  and  interdict  a  sale. 
Held — dub.  Lord  Young — that  the  company  had  no  right  to  erect 
the  tannery  without  first  having  submitted  the  plans  to  the  Dean  of 
Guild.  Eglinton  Chemical  Company,  Limited,  v,  M^Jannet  (28 
S.  L.  R,  41). 

With  reference  to  the  case  of  Magistrates  of  Stirling  v.  The 
Sheriff,  above  referred  to,  which  decided  that  "in  questions  of 
neighbourhood  the  Dean  of  Guild  Court  has  jurisdiction  exclusive  of 
the  Sheriff  and  other  inferior  Courts,  it  was  held,  in  the  more  recent 
case  of  Mihie  v,  Melville,  27th  Kov.  1841  (4  D.,  Ill),  in  a  burgh 
where  there  was  both  a  Bailie  Court  and  a  Court  of  the  Dean  of 
Guild,  that  an  application  as  to  the  re-building  of  a  party -wall, 
which  had  been  taken  down  by  one  of  two  adjoining  proprietora 
within  the  burgh,  might  be  competently  presented  and  entertained 
before  the  Bailie  Court,  the  Dean  of  Guild's  jurisdiction  in  such 
questions  not  being  exclusive.  But  in  More  v,  Bradford,  22nd 
Nov.  1873  (1  R.,  208),  where  a  person  pulled  down  and  proceeded  to 
re  erect  a  warehouse  in  Dundee,  after  obtaining  the  approval  of 
his  plans  by  the  Police  Commissioners,  it  was  held  that,  as  it  did  not 
appear  that  no  question  of  possessory  right  or  of  disputed  boundaries 
was  or  might  be  raised  or  involved  between  the  proprietor  and  his 
neighbours,  he  was  not  entitled  by  the  above  Act  to  execute  the 
work  without  obtaining  the  sanction  of  the  Dean  of  Guild.  In  this 
case  Lord  Mackenzie  said  :  "  In  obtaining  the  approval  of  the  building 
plans  by  the  Commissioners  of  Police,  the  adjoining  proprietors  are 
not  cited,  so  that  they  are  in  ignorance  of  the  proposed  operations. 
Whenever  these  operations  are  of  such  a  nature  as  to  raise  or  involve 
no  question  of  possessory  right  or  disputed  boundaries— as,  for 
example,  where  they  are  entirely  within  the  limits  of  the  applicant's 
property,  and  do  not  extend  to  his  boundaries — it  seems  reasonable, 
having  regard  to  the  provisions  of  the  Statutes,  and  it  is  thereby 
provided  that  the  Commissioners'  warrant  shall  be  sufficient.  But 
where  such  questions  may  be  raised  or  involved,  as  is  the  case  where 
the  operations  extend  to  the  boundaries  of  the  applicant's  property, 
the  rights  of  the  adjoining  proprietors  require  that  they  should 
receive  notice  of  these  operations,  and  accordingly  the  Statutes  leave 
the  jurisdiction  of  the  Dean  of  Guild  entire,  in  all  proceedings  before 
whom  such  notice  requires  to  be  given." 

In  Stewart  v.  Blackwood,  3rd  Feb.  1829  (7  S.,  362;  4  F.,  453), 
it   was  held  that  the  Dean  of  Guild  has  jurisdiction,  in  the  first 
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instance,  as  to  whether  a  proprietor  of  the  ground  floor  of  a  house  is 
entitled,  in  re-erecting  it,  to  form  a  sunk  storey  without  the  consent 
of  the  other  proprietors. 

In  Christie  v.WUson,  4th  June  1825  (4  S.,  71 ;  N.  E.,  74 ;  21  F.  C, 
836),  the  Dean  of  Guild  was  found  entitled  summarily  to  ordain  a 
party  to  rehuild  a  breach  in  a  house  made  without  authority ;  and 
in  Smellie  v.  Struthers,  12th  May  1803  (13  F.  C,  219;  Mor.^ 
7588),  he  was  found  to  have  no  power,  for  the  sake  of  widening 
the  street,  to  prevent  a  proprietor  from  building  upon  the  limits  of 
his  property. 

In  Speed  t?.  Philip,  16th  Mar.  1883  (10  R.,  795),  the  proprietor 
of  a  building  facing  a  street  in  a  burgh  obtained  plans  for  making 
extensive  alterations  thereon,  and  proceeded  to  execute  them,  so  far 
as  regarded  internal  alterations,  without  obtaining  a  warrant  from 
the  Dean  of  Guild.  He  intimated  to  an  adjoining  proprietor  that 
he  would  not  proceed  further  without  obtaining  judicial  authority. 
The  latter,  next  day,  lodged  a  formal  information  with  the  procurator- 
fiscal  of  the  Dean  of  Guild  Court,  stating  that  he  believed  his  rights 
were  in  danger  of  being  interfered  with.  The  procurator  -  fiscal 
presented  a  petition  to  the  Dean  of  Guild  for  interdict  against  the 
proprietor  "  altering  or  interfering  with  any  part  of  said  tenement, 
or  in  building  up  other  buildings  or  erections  on  the  site  thereof,  .  .  . 
until  he  shall  obtain  from  your  honour  a  legal  warrant  for  doing  so." 
The  Dean  of  Guild  having  ascertained  that  the  plans  included  the 
rebuilding  of  the  tenement  fronting  the  street,  and  that  partition 
walls  and  flooring  had  already  been  taken  out,  and  other  internal 
alterations  made,  granted  interdict,  and  fined  the  respondent  £10. 
On  appeal,  the  Court  recalled  the  Dean  of  Guild's  interlocutor, 
holding  that  the  application  to  him  was  unnecessary,  as  his  warrant 
was  not  required  for  alterations  within  the  buildings  which  were 
not  dangerous  to  the  lieges,  and  that  it  did  not  appear  that  the 
proprietor  intended  to  execute  other  alterations  without  judicial 
authority. 

In  this  case  Lord  Shand  said:  ''If  it  had  appeared  from  the 
averments  in  this  complaint,  or  from  the  report  of  the  inspection  and 
the  interlocutor  of  the  Dean  of  Guild,  that  these  operations  were 
dangerous  to  the  lieges,  or  that  the  respondent  intended  to  go  on 
without  first  obtaining  a  warrant,  then  I  think  it  would  have  been 
competent.  But  both  these  elements  are  wanting.  The  building  is 
pnly  20  feet  in  height,  and  the  operations  are  all  internal,  causing  no 
danger  to  the  lieges.  The  only  other  question  is  whether  there  is 
danger  to  the  neighbouring  proprietor,  and  the  interlocutor  and 
note  of  the  Dean  of  Guild  make  it  clear  that  there  is  not.  The 
appellant  intimated  to  Robertson  that  he  would  apply  to  a  com- 
petent Court  for  a  warrant  when  it  became  necessary,  and  in  that 
state  of  the  case  I  think  this  petition  was  unnecessary  and  incom- 
petent Nothing  that  we  say  in  the  present  case  will  interfere 
with  the  Dean  of  Guild's  right  and  duty  to  put  a  stop  to  operations 
on  buildings  within  burgh  which  are  likely  to  cause  danger  to 
the  lieges."   . 
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Not  only  have  the  rights  of  adjoining  and  conterminous  proprietors 
to  be  considered,  but  the  interests  of  the  public  have  to  be  protected 
in  regard  to  new  buildings  and  the  alteration  or  rc-erection  of  old 
buildings,  and  this  duty  also  falls  on  the  Dean  of  Guild.  Accord- 
ingly, in  most  large  towns,  regulations  as  to  the  form  and  height  of 
buildings  exist,  foiinded  either  on  Statute  or  immemorial  usage ;  and 
the  Dean  of  Guild  sees  that  in  buildings,  these  regulations  are  carried 
out,  and  that  danger  to  or  encroachment  on  public  or  private  property 
is  prevented. 

The  jurisdiction  can,  however,  only  be  exercised  in  cases  of  recent 
encroachment,  and  not  in  cases  where  the  injury  has  been  acquiesced 
in  for  a  series  of  years,  even  though  less  than  seven,  and  though, 
consequently,  there  may  not  be  room  for  a  possessory  judgment. 
Graham  v.  Greig,  6th  Dec.  1838  (1  D.,  171). 

The  Dean  cannot,  however,  interfere  with  a  dangerous  obstruction 
on  a  street,  unless  it  be  permanent  or  structural. 

In  Donaldson  v.  Pattison,  14th  Nov.  1834  (13  S.,  27 ;  10  Fac  Dec. 
19),  a  complaint  against  the  proprietor  of  a  storehouse  for  loading  ana 
unloading  carts  close  to  the  front  wall,  and  raising  heavy  bales  to  the 
upper  flats  of  the  storehouses  by  cranes,  so  as  to  occasion  a  dangerous 
obstruction  to  the  public  street,  held  incompetent  before  the  Dean 
of  Guild,  in  respect  that  it  did  not  allege  any  fault  in  the  structure 
of  the  building,  and  did  not  pray  for  any  alteration  of  its  struc- 
ture. 

Nor  is  his  consent  necessary  for  internal  alterations  or  additions  to 
a  building  not  involving  any  structural  change.  Thus,  where  the 
proprietor  of  a  house  within  the  Burgh  of  Edinburgh,  which  consisted 
of  a  main-door  flat  and  a  basement  flat,  proceeded,  without  applying 
for  a  warrant  from  the  Dean  of  Guild,  to  fit  it  for  occupation  by  six 
tenants,  three  upon  each  flat,  by  erecting  partitions  so  as  to  convert 
it  into  separate  dwellings,  and  introducing  new  sinks  and  a  second 
w.  -  c,  the  Dean  of  Guild,  on  the  ground  that  the  alterations 
were  structural,  and  that  the  sanitary  arrangements  were  defective, 
granted  interdict  against  the  operations,  and  imposed  a  penalty  upon 
the  proprietor  for  having  proceeded  with  them  without  warrant. 
On  appeal,  it  was  held  that  the  operation  did  not  involve  an  alteration 
of  structure,  and  therefore  that  the  Dean  of  Guild  had,  under  the 
Statute  (Edinburgh  Municipal  and  Police  Act,  1879),  no  jurisdiction 
entitling  him  to  interfere.  Somerville  v,  Macgregor,  7th  Nov.  1889 
(17  R.,  46).  See  the  observations  of  the  Lord  Justice-Clerk  in  this 
case  on  the  meaning  of  the  words  "  to  alter  the  structure,"  quoted 
on  p.  6. 

If  a  competition  of  heritable  right  or  title  arise,  the  process  in  the 
Dean  of  Guild  Court  should  be  sisted  to  allow  the  question  to  be 
raised  by  declarator  in  a  competent  Court.  Thus  in  Smellie  r. 
Thomson,  9th  July  1868  (6  M.,  1024),  a  petition  was  presented  to 
the  Dean  of  Guild  in  a  burgh,  for  warrant  to  make  alterations  on  a 
house  possessed  by  the  petitioner,  and  to  which  he  produced  an 
express  title.  The  petition  was  opposed  by  an  adjoining  proprietor, 
who  alleged  that  the  house  fell  within  his  titles,  but  he  did  not  prove 
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that  he  had  ever  possessed  the  subjects.  The  Dean  of  Guild  granted 
the  warrant,  and  in  an  advocation  the  Lord  Ordinary  sustained  his 
judgment.  In  a  reclaiming  note,  the  advocator  prayed  the  Court  to 
set  aside  the  judgment  of  the  Dean  of  Guild  as  incompetent.  The 
Court  refused  to  do  so,  but  sisted  the  process  for  a  limited  time,  to 
allow  the  respondent  to  bring  a  declarator  of  his  heritable  right,  on 
condition  of  his  paying  the  expenses  incurred  in  the  Court  of  Session. 
As  to  what  is  a  question  of  heritable  right,  see  Wales  v.  Wales 
(16  R,  164). 

But  where  neither  petitioner  nor  respondent  set  forth  on  record 
an  ex  fade  good  title  to  a  disputed  subject,  no  question  of  heritable 
right  is  raised,  and  the  Dean  of  Guild  may  proceed  with  the  applica- 
tion.    See  Pitman  v.  Burnett's  Trustees,  7th  July  1881  (8  E.,  914), 
where  it  was  held  that  a  party  pleading  want  of  jurisdiction  in  the 
Dean  of  Guild  Court,  on  the  ground  that  the  question  raised  is  one 
of  right  to  heritable  property,  must  set  forth  upon  record  an  ex  fade 
good   title   to   the  subjects.     In   this  case  it  appeared    that  the 
jDctitioners  were  in  right  of  certain  subjects  upon  which  were  built 
the  three  houses,  Nos.  112,  113,  and  114  Princes  Street,  Edinburgh, 
and  the  respondents  were  in  right  of  certain  other  subjects  upon 
which  were  built  Nos.  115,  116,  and  117,  being,  with  that  part  of 
No.  1 .  Castle  Street  which  fronted  Princes  Street,  also  belonging  to 
the  respondents,  the  whole  property  in  Princes  Street  between  the 
house  No.  114  and  Castle  Street.  .  .  .  The  petitioners  proposed  to 
take  down  their  houses  and  to  erect  new  buildings  to  be  used  as 
a  club-house  for  the  Scottish  Conservative  Club,  and  this  was  an 
application  to  the  Dean   of  Guild  for  warrant  to  do  so.     It  was 
opposed  by  the  respondents  upon  different  grounds,  inter  aJta,  upon 
the  following : — At  the  back  of  the  said  houses,  and  on  the  other  side 
of  the  mutual  gable  which  formed  the  western  boundary  of  the 
petitioners*  property,  a  passage  or  lane  ran  north  to  Kose  Street  Lane, 
and  was  used  as  a  back  entrance  to  some  of  the  respondents*  houses. 
The  operations  of  the  petitioners  were  calculated  to  affect  this  lane. 
.  .  .  Both  parties  claimed  the  right  of  property  in  the  said  lane,  but 
neither  set  forth  a  good  title  to  it  upon  record.  .  .  .  The  Dean  of 
Guild,   upon   16th    June    1881,    pronomiced    this   interlocutor: — 
"...  Finds  that  the  petitioners  and  respondents  respectively  claim 
the  exclusive  right  of  property  in  the  said  lane  by  virtue  of  their 
titles,  and  the  respondents  further  allege  that  it  has  been  in  their 
exclusive  possession  from  time  immemorial  as  a  part  and  pertinent 
of  their  properties :  Finds  that  a  question  of  heritable  right  is  thus 
raised  between  the  parties,  which  cannot  be  competently  decided  in 
this  Court :  Sists  process,  hoc  statu,  that  the  petitioners  may,  if  so 
advised,  raise  a  declarator  to  establish  their  right  to  the  said  lane  as 
proposed  to  be  used  by  them." 

The  petitioners  appealed,  and  argued  it  was  not  enough  for  the 
respondents  to  set  forth  a  vague  claim  of  property.  Their  titles 
did  not  bear  the  construction  they  sought  to  place  upon  them.  The 
fact  was,  that  neither  party  had  any  right  to  the  solum  of  the  lane. 
The  lane  was  the  boundary  in  each  case.     The  right  was  one  of 
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common  interest,  which  did  not  exclude  the  jurisdiction  of  the  Dean 
of  Guild  (Johnstone  v.  White,  18th  May  1877,  4  R,  721). 

The  respondents  argued  that  if  they  had  no  right  of  property, 
which  was  not  clear  upon  their  titles,  they  at  least  had  a  common 
interest  in  the  solum  of  the  lane,  and  had  heen  in  the  exclusive 
possession  of  it  That  was  a  heritable  right,  and  assuming  that  they 
could  plead  the  case  no  higher,  that  was  sufficient  to  exclude  the 
Dean  of  Guild's  jurisdiction  (Anderson  v,  Dalrymple,  20th  June 
1799,  M.,  12831). 

The  Lord  President  said :  "  When  it  is  said  that  a  question  of 
heritable  right  cannot  competently  be  tried  in  the  Dean  of  Guild 
Court,  that  does  not  by  any  means  imply  that  no  kind  of  question 
relating  to  heritage  can  be  raised  and  decided  in  that  Court ;  but  if 
the  question  raised  amounts  to  a  distinct  competition  of  title,  then 
the  titles  must  be  cleared  by  a  declarator  in  this  Court.  Now,  what 
is  the  question  here?  Both  the  petitioners  and  the  respondents 
aver,  in  general  terms,  that  they  are  proprietors  of  this  lane,  and  the 
question  is,  whether  there  is  a  relevant  averment  to  that  effect  on  the 
one  side  or  the  other  ?  I  am  of  opinion  that  there  is  no  relevant  aver- 
ment of  property,  either  by  the  petitioners  or  by  the  respondents. 
And  when  I  say  this,  I  mean  that  in  order  to  a  relevant  averment  of 
right  of  property,  so  as  to  raise  a  competition  of  title,  it  is  essential 
that  the  averment  should  set  forth  a  good  title  to  the  subjects  ex 
facie  of  the  record ;  and  it  appears  to  me  that  the  title  set  forth  in 
the  record  by  the  petitioners  and  the  respondents  respectively 
demonstrates  that  neither  the  one  nor  the  other  of  them  have 
any  right  ii;i  the  solum  of  the  lane.  I  am  therefore  of  opinion 
that  the  Court  should  repel  the  fourth  plea  in  law  for  the  re* 
spondents,  and  remit  to  the  Dean  of  Guild  to  proceed  further  with 
the  case." 

The  Dean  of  Guild  Court  has  no  jurisdiction  to  consider  and 
decide  upon  the  use  a  building  is  to  be  put  to.  In  Colville  «. 
Carrick,  etc.,  19th  July  1883  (10  R,  1241),  one  of  a  number  of 
disponees  in  a  street  in  burgh,  from  a  common  author,  with  similar 
conditions  and  restrictions  in  their  titles,  applied  to  the  Dean  of 
Guild  for  a  lining  and  authority  to  erect  a  large  hall  behind  the  two 
houses  belonging  to  the  applicant.  The  two  houses  had  been 
occupied  without  objection  for  twenty-three  years  as  a  boarding  and 
day  school  for  girls,  and  the  hall  was  intended  to  be  used  for  the 
purposes  of  the  schooL  Under  the  titles  of  the  various  disponees, 
they  had  power  to  erect  behind  their  houses  "  such  offices  as  they 
might  consider  necessary  for  additional  convenience,"  but  it  was  pro- 
vided that,  as  the  houses  wei*e  **  intended  to  continue  permanently 
as  dwelling-houses,  neither  they  nor  the  offices  should  be  converted 
into  shops,  warehouses,  or  trading-places  of  any  description,  nor 
should  common  stairs  be  erected,  nor  the  house  divided  into  flats, 
upon  any  pretext  whatever."  The  Court  held  that  the  proposed 
building  was  an  office  for  additional  convenience,  and  that  the  lining 
must  be  granted,  because,  as  the  Lord  Justice-Clerk  and  Lord  Young 
thought)  the  Dean  of  Guild  had  no  jurisdiction  to  inquire  as  to  the 
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use  of  the  buildings,  or  to  regulate  it  if  the  structure  was  unob- 
jectionable, or,  as  Lord  Craighill  and  Lord  Rutherfurd-Clark  thought, 
the  occupation  of  the  houses  as  a  school  having  been  legalised  by 
long  use  without  objection,  the  pi*oposed  buildings  might  be  used  as 
accessories  to  that  manner  of  occupation. 

Opinions  were  given  by  Lord  Young  and  Lord  Craighill,  that  the 
restriction  in  the  titles  did  not  prohibit  the  use  of  the  houses  as  a 
school  And  in  Murison  v,  Wharrie,  etc.,  1 7th  July  1883  (10  R., 
1239),  it  was  held  that  the  erection  by  a  feuar,  for  his  own  use,  of  a 
billiard-room,  lavatory,  and  "snuggery"  upon  the  vacant  ground 
behind  his  house,  was  not  a  contravention  of  a  provision  in  his 
title  that  "it  shall  be  competent"  to  the  feuar  "to  erect  on  said 
back-ground  such  offices  as  may  be  necessary  for  additional  conveni- 
ence ;  but  such  offices  ....  shall  not  be  occupied  as  dwelling-houses, 
but  be  used  allenarly  as  a  stable,  washing-house,  or  other  offices,  by 
the  proprietors  or  tenants  for  the  time  being  "  of  the  front  tenement. 

Nor  does  it  give  the  Dean  of  Guild  jurisdiction  to  aver  that  the 
result  of  the  proposed  use  of  the  property  will  be  to  cause  a  nuisance, 
the  question  of  nuisance  not  being  one  which  the  Dean  of  Guild  can 
competently  entertain.  In  Robertson  v.  Thomas,  17th  June  1887 
(14  R.,  822),  a  petition  for  a  lining  was  presented  in  a  Dean  of  Guild 
Court,  and  the  Burgh  Surveyor  for  the  public  interest  lodged  objec- 
tions, stating  that  the  alterations  proposed  were  of  such  a  nature  that 
they  would  be  a  nuisance,  that  they  would  cause  annoyance  and 
discomfort  to  the  neighbours,  danger  to  the  public  health,  and  danger 
from  fire.  The  respondent  also  averred  that  the  alterations  were  in 
contravention  of  the  Public  Health  (Scotland)  Act,  1867,  sec.  16, 
and  the  General  Police  Act,  1862,  sec  177.  The  petitioner  pleaded 
that  the  Dean  of  Guild  Court  had  no  jurisdiction  to  entertain  these 
objections.  The  respondent  was  allowed  a  proof  of  his  averments. 
The  petitioner  then  appealed  to  the  Court  of  Session  under  sec  36  of 
the  Act  50  Geo.  III.  c.  112,  which  allows  appeals  from  interlocutory 
judgment  of  inferior  Courts,  upon  the  ground,  inter  aHOy  of  incom- 
petency, including  defect  of  jurisdiction.  The  Court— -c^w*.  Lord 
Rutherfurd-Clark— dismissed  the  appeal,  holding  that  the  facts  should 
be  ascertained  before  determining  whether  the  questions  raised  by 
the  objections  feel  within  the  jurisdiction  of  the  Dean  of  Guild 
Court. 

In  North  British  Railway  Company  v.  Moore,  1st  July  1891  (18 
R,  1021),  a  piece  of  ground  in  a  residential  district  in  Glasgow  was 
feued  to  different  persons,  by  feu  contracts  which  were  practically 
identical  in  terms.  The  feuars  were  taken  bound  to  erect  houses, 
and  were  prohibited  from  carrying  on  certain  enumerated  kinds  of 
business  on  the  ground  feued,  "  or  to  carry  on  any  other  business, 
though  not  above  numerated,  which  may  be  nauseous  or  hurtful  to 
the  neighbouring  feuars  ....  in  whose  favour  it  is  hereby  declared 
that  this  provision  shall  operate  as  a  servitude  upon  the  lands  hereby 
feued."  The  contracts  further  contained  stipulations  limiting  the 
height  of  buildings  to  be  erected,  and  as  to  the  making  of  sewers, 
and  it  was  declared  that  these  provisions  should  be  inserted  in  all 
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mibeeqnent  dispomtions  of   the  lands  ''until   complete   fulfilment 
thereof,  otherwise  the  same  shall  be  void  and  null." 

The  North  British  Railway  Ck)mpany,  who  had  acquired  one  of 
the  feus,  applied  to  the  Dean  of  Guild  of  Glasgow  for  authority  to 
erect  a  shaft  on  their  feu,  for  the  ventilation  of  a  tunnel  in  an  under- 
ground railway.  The  superior  did  not  oppose,  but  objections  were 
lodged  by  some  of  the  co-feuars.  The  Dean  refused  the  petition. 
On  appeal,  the  Court  recalled  his  deliverance,  holding,  (1)  with 
regard  to  the  prohibitions  which  were  declared  to  be  a  servitude, 
tiiat  there  was  no  contravention  unless  the  proposed  erection  could 
be  regarded  as  the  carrying  on  of  a  nauseous  or  hurtful  business,  and 
that  it  was  premature  to  decide  that  the  shaft  would  be  nauseous  or 
hurtful ;  and,  (2)  with  regard  to  the  other  prohibitions,  following 
Hislop  V.  Macritchie's  Trustees  (8  R.,  H.  L.,  95),  that  there  was  no 
such  mutuality  of  rights  and  obligations  between  the  feunrs,  established 
either  expressly  or  by  implication,  aa  to  give  the  objectors  a  ju$ 
quauiUum  which  would  entitle  them  to  enforce  the  building  restric- 
tions contained  in  the  feu  contracts. 

Lord  Trayner  said :  "  I  cannot  help  saying  that  the  three  reasons 
upon  which  the  judgment  seems  to  have  proceeded  are  each  and  all 
of  them,  in  my  opinion,  quite  unsound.  The  last  mentioned,  but 
which  evidently  bulks  most  largely  and  most  influentially  in  the 
mind  of  the  Dean  of  Guild,  is  that  the  proposed  erection  would  be  a 
nuisance.  I  think  that  there  he  anticipates  what  is  not  an  ascer- 
tained fact ;  and,  more  than  that,  that  he  is  assuming  a  jurisdiction 
that  does  not  belong  to  him,  because  the  question  whether  this  is 
or  may  be  a  nuisance  is  one  which  the  Dean  of  Guild  is  not  com- 
petent to  try.*'  See  also  Manson  t?.  Forrest  (14  R.,  802).  At  one 
time  it  was  held  competent  to  inquire  whether  the  use  to  which  a 
house  was  to  be  put  would  cause  a  nuisance.  Fleming  17.  Ure  (1750, 
M.,  13159).     See  Carrubber's  Close  v.  Resch  (1762,  M.,  13175). 

But  this  is  subject  to  the  qualification  that  if  the  erections  pro- 
posed are  for  the  carrying  on  of  a  work  "  ticketed  by  law  as  a 
nuisance,"  the  Dean  of  Guild  may  refuse  a  lining.  Kirkwood's 
Trustees  v.  Leith  (16  R.,  255).  In  this  case  the  Lord  President  said : 
''  I  think  that  in  this  case  we  ought  to  follow  the  same  course  as 
was  taken  in  the  case  of  Manson  (14  R.,  802).  I  am  not  disposed 
to  lay  down  any  very  stringent  or  definite  rule  as  to  how  far  the 
Dean  of  Guild  is  entitled,  in  a  question  of  lining,  to  entertain  an 
objection  such  as  that  which  is  here  taken,  to  the  effect  that  the  pro- 
posed erections  constitute  a  nuisance.  I  can  understand  that  in 
such  cases  as  those  to  which  Mr.  Innes  has  referred,  where  certain 
kinds  of  works  have  been  ticketed  by  law  as  nuisances,  the  Dean  of 
Guild  might  refuse  a  lining,  because  the  law  holds  that  they  cannot  be 
carried  on  without  constituting  a  nuisance.  If,  for  instance,  it  was 
proposed  to  set  up  a  blubber  or  glue  work  in  one  of  the  divisions  of 
Princes  Street,  the  Dean  of  Guild  might  refuse  a  lining,  because  the , 
structure  which  it  was  proposed  to  erect  was  adapted  to  the  purposes 
of  an  unlawful  trade,  and  to  such  purposes  only. 

"  But,  in  regard  to  other  cases  which  have  been  mentioned,  I  confess, 
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I  am  not  disposed  to  do  anjtliing  which  would  lead  to  an  extenaiOB^ 
of  the  jurisdiction  of  the  Dean  of  Guild.  Questions  of  nuisance  are 
often  of  very  great  delicacy,  and  raise  points  of  law  which  require 
the  intervention  of  a  higher  Court  than  that  of  the  Dean  of  Guild. 
Such  questions  are  among  the  enumerated  cases  which  are  sent  to 
trial  by  jury,  showing  plainly  the  intention  of  the  Legislature,  that, 
being  of  such  importance,  they  ought  to  be  brought  before  the  highest 
tribunal  only.  I  think  that  is  a  very  sound  principle,  and  for  these 
reasons,  whUe  I  am  not  disposed  to  do  or  say  anything  which  would 
appear  to  extend  the  jurisdiction  of  the  Dean  of  Guild,  I  am  not 
disposed  to  attempt  to  define  the  precise  limits  of  that  jurisdiction : 
that  is  often  a  very  difficult  matter.  And  its  limits  will  in  almost  all 
cases  depend  upon  circumstances." 

One  of  the  most  difficult  questions  which  the  Dean  of  Guild 
Court  may  have  to  decide  is  whether  the  proposed  alterations  or  use 
of  the  buildings  are  such  as  is  allowed  by  the  petitioners'  title.  The. 
restrictions  imposed  by  the  title  have  been  classed  under  the  head  of 
•*  conventional  nuisances." 

The  two  points  of  inquiry  are :  (1)  Whether  the  alteration  con- 
templated is  an  infringement  of  the  condition  imposed  in  the  title  ; 
and  (2)  What  parties  have  the  title  to  enforce  the  restriction  so 
imposed. 

(1)  As  to  the  interpretation  of  the  restriction,  there  is  in  this  a  bias 
in  favour  of  the  free  use  of  property,  but  to  permit  of  this  the  inter-^ 
pretation  must  not  be  judicial  or  unduly  strained. 

In  Boswell  v.  Magistrates  of  Edinburgh,  19th  July  1881  (8  R^ 
986),  a  lot  of  building  ground,  extending  from  the  street  in  front  to  a 
mews  lane  at  the  back,  having  been  feued  out,  the  feuar  erected  on 
it  a  tenement,  consisting  of  a  main-door  house  and  two  flats  and 
attics  opening  from  the  common  stair.  He  afterwards  sold  part  of 
the  house,  "  consisting  of  the  ground  and  street  storeys  of  the  tene- 
ment lately  erected"  by  him,  "with  the  area  at  the  back  of  the  said 
tenement^"  etc.,  to  one  purchaser,  and  the  common-stair  houses,  with 
certain  rights  in  the  cellarage  and  front  area,  but  with  no  express 
right  to  or  in  "  the  area  at  the  back  of  the  said  tenement,"  to  others. 

The  proprietor  of  the  street  and  sunk  floor,  having  converted 
them  into  a  shop,  proposed  to  extend  his  premises  by  building  a 
saloon  the  height  of  his  street  floor,  terminating  in  a  building  at  the 
back  facing  the  mews  lane,  and  rising  to  a  height  of  19  feet  9  inches 
at  the  ridge  of  the  roof,  and  8  feet  9  inches  at  the  wall-head  above 
the  level  of  the  top  of  his  street  floor.  This  building  was  to  be 
brought  within  21  feet  6  inches  of  the  back  wall  of  the  street  floor 
and  of  the  common-stair  floors  above. 

Heldy  that  there  was  no  limitation  on  the  right  of  the  proprietor 
of  the  street  floor  and  back  area,  and  as  no  injurious  diminution  of 
light  and  air  to  the  flats  above  was  to  be  apprehended,  warrant 
granted,  subject  to  conditions. 

In  Russeil  v.  Cowpar,  etc.,  24th  February  1882  (9  R.,  660),  A., 
the  proprietor  of  the  ground  storey  of  a  house  and  of  a  yard  in  a 
town,  under  a  disposition  which  declared  **  that  the  said  A.,  his  heirs 
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Atid  assignees,  'sball  not  b6  allowed  to  erect  any  buildings  on  any 
part  of  the  said  yard,  so  as  in  any  way  to  prejudice  the  lights  of  the 
other  storeys  of  the  said  fore  tenement,  but  to  use  the  same  for  a 
garden  only,"  proposed  to  erect  additional  buildings  on  the  yardi 
The  owners  of  the  other  storeys  objected,  on  the  ground  that  A*  was 
restricted  by  his  titles  to  the  use  of  the  yard  as  a  garden  only,  and 
also  that  the  proposed  buildings  would  obstruct  their  lights.  Th<^ 
Dean  of  Guild,  who  was  a  professional  architect,  repelled  the 
objections.  On  appeal,  the  Court  held,  (1)  that  there  was  no 
absolute  restriction  against  building  clearly  expressed  in  A.'s  title, 
the  prohibition  being  intended  solely  for  the  protection  of  the  lights  of 
the  dominant  tenement,  and  (2)  that  the  question  as  to  the  obstruct 
tion  of  the  lights  of  the  dominant  tenement  having  been  determined 
by  the  Dean  of  Guild,  a  practical  architect,  no  further  inquiry  was, 
in  the  circumstances,  necessary,  and  therefore  refused  the  appeal. 

In  Lauder,  16th  Juno  1815,  F.  C,  slaughtering  of  cattle  in  the 
suburbs  of  Edinburgh  found  to  be  a  nuisance,  from  a  clause  in 
feu-right  pr()hibiting  "  any  other  works  than  can  be  reasonably  con- 
sidered as  nuisances  by  the  public,"  and  the  neighbouring  feuars 
found  entitled  to  complain,  though  the  prohibition  was  not  declared 
to  be  a  servitude  in  their  favour. 

In  Porteous  v.  Grieve,  23rd  February  1839  (1  D.,  641),  by  his 
feu-right  a  vassal 'was  taken  bound  not  '*  to  erect  or  carry  on  within  the 
said  grounds  any  brewery,  tanwork,  brickwork,  soapwork,  distillery, 
or  any  kind  of  manufactory  whatever,  or  chemical  process,  whereby  A 
nuisance  can  be  created  within  any  part  thereof."  He  was  also  bound 
to  erect  "  substantial  dwelling-houses  in  front,  under  certain  rules,  but 
without  prejudice  to  the  building  of  coach-houses,  stables,  or  other 
offices  behind  the  said  dwelling-houses."  Held^  that  by  the  terms 
of  his  feu-right  he  M'as  prohibited  from  converting  a  stable  into  a 
place  for  slaughtering  his  cattle  used  in  his  trade  as  a  butcher. 

Opinion^  that  a  slaughter-house  was  a  manufacture  in  the  sense  of 
this  clause. 

In  Finnic  v.  Andrew  Usher  &  Co.,  17th  December  1891  (29 
S.  L.  R.,  273),  the  owner  of  a  distillery  in  a  burgh  petitioned  the 
Dean  of  Guild  for  warrant  to  erect  "  bonded  warehouses,  malt  bams, 
and  relative  stores  "  on  adjoining  ground,  which  was  held  under  a 
feu-disposition  prohibiting  the  erection  of  "  any  distillery,  brewery, 
or  other  manufacture  or  chemical  process  of  any  kind,  which  may  be 
nauseous,  or  noxious  to  the  inhabitants  of  the  neighbourhood." 

In  a  question  with  a  co-feuar,  held  that  the  proposed  buildings 
would  not  constitute  a  contravention  of  the  condition  of  the  feu. 

See,  for  further  examples  of  "  conventional  nuisances  "  and  build- 
ing restrictions  imposed  by  petitioner's  title,  Rankine  on  Land- 
Ownership  in  Scotland,  3rd  ed.,  pp.  358  and  421. 

As  to  (2),  where  the  superior  who  has  imposed  the  restrictions  (or 
his  successor)  does  not  appear  in  order  to  enforce  it,  the  question 
arises,  how  far  those  who  were  not  parties  to  the  agreement  can 
enforce  its  conditions.  Adjoining  proprietors  who  do  not  hold  from' 
a  common  author  can,  of  course,  have  no  title  to  insist,  whether  they 
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«re  bound  in  their  charters  by  the  same  restrictidns  or  not ;  nor  is  it 
sufficient  that  the  adjoining  feuars  hold  of  the  same  superior  and 
under  the  same  restrictions.  Contra  Justice-Clerk  Hope,  Cockbum 
V.  Wallace  (4  S.,  129;  alt  2  W.  S.,  293);  Lord  Ardmillan,.Robertr 
son  V,  North  British  Railway  Company  (1  R.,  1213),  overruled  by 
Hialop  V.  M 'Ritchie's  Trustees,  irtf'ra.  It  must  appear  from  the 
title,  either  expressly  or  impliedly,  that  it  was  intended  that  each 
feuar  should  have  a  title  to  enforce  the  conditions  against  his 
co-feuars,  and  this;  miituality  and  community  of  rights  and  obli- 
gations can  only  be  established  (1)  by  the  superior  making  it  an 
express  condition  of  his  feu  contract  that  he  will  insert  the  same 
general  restrictions  in  all  feus  granted  by  him  in  the  same  street  or 
locality ;  or  (2)  by  reasonable  implication  from  a  reference  in  all  the 
fen  contracts  to  a  common  plan  or  scheme  of  building  prepared  and 
adopted  by  the  superior ;  or  (3)  by  mutual  agreement  between  the 
feuars  themselves.  Hislop  v.  M'Ritchie's  Trustees,  23rd  June  1881 
(8  R.,  95,  H.  L.). 

The  whole  law  on  this  question  was  reviewed  and  authoritatively 
settled  by  the  House  of  Lords  in  Hislop's  case.  Lord  Watson  said  : 
•*(1)  Where  the  superior  feus  out  his  land  in  separate  lots  for  the 
erection  of  houses  in  streets  or  squares  upon  a  uniform  plan ;  or 
(2)  Where  the  superior  feus  out  a  considerable  area,  with  a  view  to 
its  being  sub-divided  and  built  upon,  without  prescribing  any  definite 
plan,  but  imposing  certain  general  restrictions  which  the  feuar  is 
taken  bound  to  insert  in  all  sub-feus  or  dispositions  to  be  granted  by 
him."  In  the  first  case,  ^*  the  feuar,  who  stipulates  with  his  superior 
that  a  particular  restriction  shall  be  imposed  on  all  his  fellow-feuars, 
as  well  as  upon  himself,  must  intend  that  he  shall  have  the  power  of 
enforcing  it  against  them,  and  that  they  shall  have  the  like  power 
as  in  a  question  with  him."  In  the  second  case,  "  the  feuar  is  held  as 
consenting  to  be  bound  by  the  law  laid  down  by  the  common  author 
for  the  benefit  of  all  future  feuars  (8  R.  H.,  102,  103,  104)."  See 
Rankine  on  the  Law  of  Land-Ownership  in  Scotland,  p.  415. 

But  it  must  be  kept  in  view  that  both  superior  and  co-feuar  may 
be  barred  from  objecting  to  an  infringement  of  building  restrictions, 
by  such  acquiescence  as  implies  consent  to  the  infringement,  or  by 
tacit  abandonment  of  the  restriction&  Cases,  Rankine,  p.  419  (66).. 
Slight  deviations  permitted  do  not  infer  abandonment — Rankine, 
p.  419  (67);  nor  material  ones  made  when  the  co-feuar  had  no 
interest  to  complain — Rankine,  p.  419  (68)  and  p.  420  (74),  etc. 
Acquiescence  or  abandonment  by  the  superior  does  not  afiect  the 
co-feuar,  or  vice  versa, — Rankine,  p.  419. 

Jedge  and  warrant  is  an  authority  granted  by  the  Dean  of  Guild 
to  rebuild  or  repair  a  ruinous  tenement  within  the  burgh.  This  is 
usually  sought  by  a  person  having  a  right  to  the  property,  or  a 
portion  of  it,  or  by  an  adjudger  or  heritable  creditor  in  possession 
presenting  a  petition  to  the  Dean  of  Guild  praying  the  judge  to  visit 
the  premises,  to  grant  warrant  to  build  in  confonnity  with  a  plan 
produced,  "  and  to  find  and  declare  the  act  of  rebuilding  or  repairing 
to  be  a  real  and  preferable  burden  affecting  the  subjects,  the  accounts 
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thereof  being  cognosced  to  the  Court  after  the  building  is  completed. 
The  Dean,  on  this  petition,  grants  warrant  to  cite  all  parties  interested,, 
and  thereafter  summons  a  jury  to  visit,  inspect^  and  report  upon  the 
subjects,  upon  whose  veidict  he  grants  or  refuses  a  warrant  for 
having  the  work  performed.  The  vouchers  of  the  cost  are  produced 
in  CJourt,  referred  to  tradesmcQ,  and,  on  being  approved  of,  the  ex-* 
penses  are  declared  to  form  a  real  burden  on  the  subjects,  and  entitling 
tlie  petitioner  to  possess  the  subjects  lintil  the  sum  expended,  with 
interest  and  expenses,  etc.,  repaid  to  him.'* — Irons,  pp.  200,  201.  The 
extract  of  the  final  decree  is  the  warrant  for  possession  and  intro- 
mission, as  well  as  of  the  preference,  the  record  of  which  in  the 
Dean  of  Guild  books  is  held  legal  notice  of  the  burden.  Oh 
repayment,  the  holder  of  the  warrant  must  relinquish  possession  and 
discharge  the  burden.     Gregory  v.  Biirts,  19th  July  1788. 

When  a  tenement  is  ruinous,  and  has  been  allowed  to  remain 
uninhabited  for  the  space  of  three  years,  or  where  a  tenement  has 
been  burned  and  has  not  been  rebuilt  within  the  like  period,  appli- 
cation may  be  made  to  the  Court  to  have  the  owners  ordained  to 
rebuild,  in  conformity  with  a  plan  and  elevation  produced,  and  to 
be  approved  of  by  the  Dean.  If  the  proprietors  fail  to  rebuild 
within  a  year  after  the  order,  the  houses  are  to  be  valued  and  to  be 
put  up  for  sale,  and  the  price  which  they  bring,  after  deducting 
expenses,  is  directed  to  be  given  to  the  proprietors.  In  Pollock  r. 
Magistrates  of  Edinburgh,  16th  February  1861  (23  D.,  555),  it  was 
held  (aff.  judgment  of  Lord  ArdmiUan)  that  in  the  sale  of  a  burnt 
tenement,  under  the  Statute  1663,  c.  6,  the  Magistrates  and  Town 
Council  were  entitled,  before  consignation,  to  deduct  from  the  price  the 
expenses  incurred  for  their  valuation  and  sale ;  that  upon  the  balance 
of  the  price  the  arrears  of  feu-duty  formed  a  preferable  claim  ;  and 
{qlU  judgment  of  Lord  Ardmillan)  that,  in  the  circumstances  of  this 
case,  the  expense  of  the  purchaser's  title,  as  well  as  his  composition 
for  entry,  formed  also  a  proper  deduction  from  the  price. 

If  no  purchasers  appear,  the  Magistrates  may  rebuild,  the  expenses 
of  rebuilding  being  declared  to  be  a  real  burden  affecting  the  subjects, 
and  warrant  is  usually  granted  to  let  or  possess  the  subjects  until 
fully  indemnified.  See  Act  1663,  c.  6;  Bankton,  bk.  iv.  tit.  20,' 
sec.  2;  BclFs  Com.  i.  750.— Irons,  p.  201. 

"In  order,  also,  that  the  warrants  of  the  Dean  of  Guild  may  be 
carried  out  in  their  integrity,  he  is  entitled  to  stipulate  that  the 
petitioner  shall  grant  bond  of  caution,  with  sufficient  security  acted 
in  the  books  of  Court,  that  the  warrant  will  be  fully  and  fairly 
implemented  under  a  stipulated  penalty,  and  extract  may  be  super- 
seded till  this  be  done." — Irons,  p.  202. 

The  decrees  of  the  Dean  of  Guild  Court  may  be  enforced  by 
poinding  and  other  diligence.  See  the  case  of  the  Eglinton  Chemical 
Company  referred  to  supra ;  see  also  Lang  v.  Allan  and  Mann,  3rd 
February  1869  (7  M.,  473).  It  was  held  that  a  petition  to  a  Dean  of 
Guild  praying  for  the  imposition  of  a  fine  for  a  Guild  offence,  with 
the  alternative  of  imprisonment,  was  a  proceeding  of  a  criminal 
nature,  and  could  not  be  advocated  to  the  Court  of  Session,  although 
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the  defence  inyolved  a  question  of  civil  property,  ^and  although  the 
jadgmont  of  the  Dean  of  Guild  was  ultra  petitUy  in  so  far  as  it 
ordained  the  respondent  to  remove  a  fence. 

The  Court  refused  to  remit  to  the  Court  of  Justiciary  a  note  of 
advocation  of  proceedings  of  a  criminal  nature,  erroneously  presented 
to  the  Court  of  Session* 

202.  Dean  of  Guild  Conrt  may  be  Established.— In 

burghs  having  no  Dean  of  Guild  Court,  at  the  commencement  of 
this  Act,  it  shall  be  lawful  for  the  Commissioners  to  establish 
a  Dean  of  Guild  Court,  by  resolution  passed  at  a  meeting 
Specially  called  for  the  purpose,  and  it  shall  also  be  lawful  for 
the  Commissioners  of  any  burgh  having  an  existing  Dean  of 
0uild  Court  to  resolve  to  discontinue  the  same  as  constituted 
at  the  commencement  of  this  Act,  and  to  pass  a  resolution  at 
a  meeting  specially  called  for  the  purpose,  establishing  a  new 
Court,  in  terms  of  the  immediately  succeeding  section  of  this 
Act:  Provided  always,  that  nothing  herein  contained  shall 
alter,  prejudice,  or  aflfect  the  existing  constitution,  rights,  or 
privileges  of  any  Dean  of  Guild  Court  existing  at  the  com- 
mencement of  this  Act,  the  members,  lyners,  or  assessors 
Whereof  are  not,  under  the  existing  constitution,  wholly 
appointed  by  the  Town  Council  of  the  burgh. 

See  sub-head  (4),  sec.  4,  for  definition  of  **  burgh,"  (9)  "  Commis- 
sioners." The  Act  commences  on  15th  May  1893.  This  section  does 
not  apply  to  the  railways  or  stations  of  any  railway  company  or  build- 
ings connected  therewith  other  than  dwelling-houses.     See  sec.  517. 

See  observations  on  preceding  section.  The  Dean  of  Guild  Court 
to  be  established  under  this  clause  will  have  the  same  jurisdiction  as 
a  Dean  of  Guild  Court  in  a  royal  burgh,  and  also  the  jurisdiction  for 
carrying  out  the  provisions  of  the  Act,  in  so  far  as  they  apply  to 
new  buildings  or  alterations  of  existing  buildings,  ventilation,  and 
precautions  during  the  construction,  alteration,  or  repair  of  buildings 
and  streets,  and  to  old  and  ruinous  tenements,  and  to  the  setting  up 
of  hoardings.     See  sec.  201. 

In  burghs  having  an  existing  Dean  of  Guild  Court,  it  may  be 
resolved  to  discontinue  it^  but  there  does  not  seem  to  be  any  good 
reason  for  doing  this. 

In  this  section,  the  existing  constitution,  rights,  or  privileges  of 
any  Dean  of  Guild  Court,  existing  at  the  commencement  of  this  Act, 
is  only  saved,  the  members,  lyners,  or  assessors  whereof  are  not, 
under  the  existing  constitution,  wholly  appointed  by  the  Town 
Council  of  the  burgh.  This  proviso  is  not  in  entire  accord  with  the 
proviso  in  last  section,  but  probably  the  latter  is  broad  enough  to 
cover  most  contingencies. 
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203.  Dean  of  Guild  Court,  how  Constituted.— The 

Dean  of  Guild  Court,  so  established,  shall  consist  of  the  Dean 
of  Guild,  or  of  the  Provost  of  any  burgh  not  having  a  Dean 
of  Guild,  and  not  less  than ,  two  of  the  Commissioners,  who 
may  also  be  Magistrates,  and  who  shall  be  elected  annually : 
Provided  always,  that  it  shall  not  be  lawful  for  any  member 
of  the  Dean  of  Guild  Court  to  sit  as  a  member  of  the  said 
Court,  when  any  matter  in  which  he  is  personally  interested  is 
tinder  consideration. 

See  sub-head  (4),  sec.  4,  for  definition  of  **  burgh,"  (9)  "  Commis- 
sioners." This  section  does  not  apply  to  the  railways  or  stations  of 
any  railway  company  or  buildings  connected  therewith  other  than 
dwelling-housea     See  sec  517. 

The  constitution  here  provided  for  will  only  affect  Courts  consti- 
tuted under  this  Act  The  last  proviso  is  most  important  and 
necessary.  What  construction  may  be  put  on  the  words,  "any 
matter  in  which  he  is  personally  interested,"  may  be  inferred  from 
the  observations  and  cases  cited  under  sec.  71.  See  p.  121 ;  the 
provision  will,  in  all  probability,  be  liberally  interpreted  as  against  a 
member  sitting  in  the  Court. 

204.  CommiBsioners  may  appoint  Master  of 
Works,  who  may  also  be  tlie  Surveyor  of  Burgh.-— 

The  Commissioners  may  appoint  a  Master  of  Works  in  con- 
nexion with  the  Dean  of  Guild  Court,  who  may  also  be  the 
Surveyor  of  the  burgh,  at  such  salary  as  they  shall  deem 
proper,  whose  duty  it  shall  be  to  report  to  the  said  Court  upon 
all  plans  lodged  with  petitions  to  the  Dean  of  Guild  Court, 
and  to  see  that  the  orders  made  by  the  said  Court  are  duly 
carried  into  execution,  and  from  time  to  time  to  inspect  the 
works  in  progress  in  execution  of  plans  for  which  warrant  has 
been  given  by  the  said  Court,  and  to  report  to  the  prosecutor 
in  the  said  Court  any  deviation  therefrom,  and  also  to  perform 
any  other  duties  which  he  may  be  required  to  perform  by  the 
Commissioners ;  and  such  Master  of  Works  or  Surveyor  shall 
not  be  connected  directly  or  indirectly  with  or  interested  in 
any  contract  or  works  belonging  to  any  branch  of  the  building 
trade,  nor  give  any  assistance  or  receive  any  fees  in  connexion 
with  plans  to  be  submitted  to  the  Court. 

See  sub-head  (9),  sec.  4,  for  definition  of  **  Commissioners,"  (4) 
"  burgh."  This  section  does  not  apply  to  the  railways  or  stations  of 
any  railway  company  or  buildings  connected  therewith  other  than 
dwelling-houses.    Sep  sec.  517. 
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See  siec.  73  as  to  appointment  of  Surveyor.  If  the  Surveyor  bo 
appointed  Master  of  Works,  this  section  assumes  that  he  will  be  paid 
a  separate  salary  for  the  latter  office.  He  must  not  be' "  connected 
directly  or  indirectly  with  or  interested  in  any  contract  or  works 
belonging  to  any  branch  of  the  building  trade,  nor  give  any  assist- 
ance  or  receive  any  fees  in  connexion  with  plans  to  be  submitted  to 
the  Court." 

In  Lang  V.  Brace,  5th  Feb.  1873  (11  M.,  377),  by  the  Glasgow 
Police  Act,  1866,  sec.  384,  the  Master  of  Works  may,  by  notice, 
require  any  proprietor  of  lands  and  heritages  to  fence  the  same,  and 
a  form  of  notice  is  provided  to  which  the  proprietors  may  lodge 
objections,  to  be  disposed  of  by  the  Dean  of  Guild  or  Magistrate. 
Upon  failure  to  comply  with  the  notice,  or  with  the  order  of  the 
Dean  of  Guild  or  Magistrate,  the  procurator-fiscal  in  the  Dean  of 
Guild  Court  may,  by  sec.  325,  enforce  the  same  by  applying  to 
the  Dean  of  Guild  for  a  warrant  to  execute  the  work  therein 
specified;  .  .  .  and  the  Dean  of  Guild  may  grant  a  warrant  to 
execute  such  work,  and  shall  thereafter  ascertain  and  fix  the  cost 
thereof,  and  decern  against  the  proprietor  or  proprietors  to  whom 
notice  was  given  for  the  proportion  of  such  cost  due  by  them.  Hehl^ 
in  an  application  requiring  the  owner  of  a  mill-lade  to  fence  it, 
(1)  that  it  was  irrelevant  to  allege  as  a  defence  that  the  mill-lade  ran 
alongside  of  a  public  road,  the  trustees  vested  with  w^hich  were 
bound  and  had  been  in  use  to  fence  it;  and  (2)  that,  after  the 
failure  of  the  defenders  to  comply  with  the  notice,  the  Dean  of 
Guild  had  erred  in  ordaining  the  proprietor  to  fence  the  mill-lade, 
and  that  a  warrant  ought  to  have  been  granted  to  the  Master  of 
Works  to  fence  the  mill-lade,  after  which  the  Dean  of  Guild  should 
fix  and  decern  for  the  cost  thereof. 

205.  Clerk  and  Proseoator  of  Guild  Court.— In 

any  Dean  of  Guild  Court,  to  be  established  after  the  commence- 
ment of  this  Act,  the  Clerk  to  the  Commissioners  shall  be  the 
Clerk  of  the  Dean  of  Guild  Court,  and  the  Burgh  Prosecutor 
shall  be  the  prosecutor  in  the  Dean  of  Guild  Court. 

See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk,"  (4)  "burgh." 
This  section  does  not  apply  to  the  railway  or  stations  of  any  railway 
company  or  buildings  connected  therewith  other  than  dwelling-houses. 
Bee  sec.  517.  This  section  only  applies  to  a  Dean  of  Guild  Court 
established  after  the  commencement  of  this  Act.  See  sec.  61  as  to 
the  Clerk  to  the  Commissioners.  See  sec.  461  as  to  tlie  Burgh 
Prosecutor. 

206.  Courts  to  be  held. — Dean  of  Guild  Courts  shall 
be  held  from  time  to  time,  and  as  often  as  may  be  necessary, 
in  some  convenient  place  in  the  burgh. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  comx>any  of 
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buildings  connected  therewith  other  than  dwelling-houses.  See  sec. 
517.  The  Court  should  be  held  at  seasonable  hours,  in  a  public 
place,  and  open  to  the  public 

207.  Guild  Court  to  fix  Fees  and  Charges.— The 

Dean  of  Guild  Court  shall  have  power  from  time  to  time  to 
fix  such  fees  as  they  may  consider  sufficient,  according  to  a 
scale  subject  to  approval  by  the  Auditor  of  the  Court  of 
Session,  and  they  may  apply  such  fees  and  charges  in  or 
towards  payment  of  the  salaries  of  the  Prosecutor  in  the  Dean 
of  Guild  Court,  Clerk  of  Dean  of  Guild  Court,  Master  of 
Works,  or  Surveyor,  or  other  officers ;  and  any  balance  of  such 
fees,  and  of  the  fines  imposed  by  the  said  Court,  shall  annually 
be  paid  to  the  credit  of  the  burgh  general  assessment,  and  an 
account  of  such  fees  and  fines  shall  be  made  annually  to  the 
Commissioners ;  and  in  the  event  of  the  amount  of  fees  and 
fines  recovered  in  any  year  bein^  insufficient  to  meet  the 
expenses  of  the  year,  such  deficiency  shall  be  made  good  out 
of  the  burgh  general  assessment. 

See  sub-head  (8),  sec.  4,  for  definition  of  "  Clerk ; "  sec.  340,  as  to 
•*  burgh  general  assessment."  This  section  does  not  apply  to  the 
railways  or  stations  of  any  railway  company  or  buildings  connected 
therewith  other  than  dwelling-houses.  See  sec.  517.  It  will  be 
well  to  have  a  table  of  fees  fixed  and  the  scale  approved  of  by  the 
Auditor  of  the  Court  of  Session  at  present ;  the  fees  in  most  Courts 
are  regulated  by  the  Act  of  Sederunt 

208.  Service  of  Petitions,  etc. — Any   copy  of   a 

petition,  or  any  notice  to  be  served  upon  any  owner  of  lands 
and  premises,  or  other  person  whom  it  is  necessary  to  proceed 
against  or  make  a  party  to  proceedings  before  the  Dean  of 
Guild  Court,  may  be  lawfully  and  effectually  served  in  the 
manner  hereinafter  provided  with  regard  to  the  service  of 
any  notice  by  the  Commissioners. 

See  sees.  336  to  338  inclusive  as  to  "  notice ; "  sec.  4,  sub-head  (16) 
**  lands  and  premises,"  (9)  "  Commissioners."  This  section  does  not 
apply  to  the  railways  or  stations  of  any  railway  company  or  buildings 
oonnected  therewith  other  than  dwelling-houses.     See  sec.  517. 

209.  Rules  and  Regulations  for  Building.— Every 

proceeding  before  the  Dean  of  Guild  Court  shall  be  subject 
to  the  following  rules  and  regulations : — 

It  shall  commence  by  an  application  in  writing  or  in  print, 
or  partly  in  writing  and  partly  in  print ;  and,  except  where 


Digitized  by  V3OOQ IC 


'330  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

otherwise  specially  directed,  the  subsequent  steps  may  be  in 
Writing  or  vivd  voce,  as  shall  be  ordered  by  the  Court 

la  all  other  respects  the  proceedings  before  the  Dean  of 
Guild  Court  shall  be  such  as  apply  to  the  proceedings  befom 
the  Dean  of  Guild  Court  in  royal  burghs  in  Scotland ;  and 
the  judgments  of  the  Court  shall  be  subject  to  review,  as  the 
judgments  of  such  Dean  of  Guild  are  subject  to  review. 

See  sub-head  (4),  sec  4,  for  definition  of  "  burgh."  This  section 
does  not  apply  to  the  railways  or  stations  of  any  railway  company  or 
buildings  connected  therewith  other  than  dwelling-houses.  See  sec 
517. 

The  proceedings  before  the  Dean  of  Guild  Courts  in  royal  burj^hs 
are  regulated  by  the  Acts  of  Sederunt,  dated  respectively  12th  Nov. 
1825  (Part  IIL),  9th  Mar.  1826,  6th  Mar.  1829,  8th  July  1831, 
13th  Feb.  1846,  lOth  Mar.  1849,  and  15th  Feb.  1851.  They  will 
be  found  in  Alexander's  Abridgments  of  the  Acts  of  Sederunt  and 
Supplements  thereto. 

In  Dunlop  v.  Dean,  12th  Nov.  1824  (3  S.,  268  N.  E.,  188),  it  was 
held  that  the  Dean  of  Guild  ought  himself  to  pronounce  judgment^ 
his  Council  being  only  Assessors. 

The  judgments  of  the  Dean  of  Guild  are  subject  to  review  in  the 
mode  provided  by  the  Court  of  Session  Act,  1868.  This  is  done 
cither  by  writing  an  appeal  on  the  end  of  the  interlocutor  sheet 
containing  the  judgment  appealed  against,  or  by  a  separate  note  of 
appeal  lodged  with  the  Clerk  of  Court.  The  note  of  appeal  is  in 
the  following  terms,  or  as  near  thereto  as  may  be  :  "  Tlie  petitioner 
(or  respondent,  or  other  party)  appeals  to  the  Division  of  the 

Court  of  Session."  The  note  must  specify  the  Division,  be  signed 
by  the  appellant  or  his  agent^  and  bear  the  date  on  which  it  is 
signed.     Sec.  66. 

The  Clerk  of  Court,  within  two  days  after  the  appeal  is  marked, 
must  notify  the  appeal  to  the  respondent  or  his  agent,  and  transmit 
the  process  to  one  of  the  Principal  Clerks  of  the  Division  of  the 
Court  of  Session  to  which  the  appeal  is  taken.     Sec.  71. 

The  appellant,  during  session,  within  fourteen  days  after  the 
process  has  been  received  by  the  Clerk  of  Court,  must  print  and  box 
the  note  of  appeal,  record,  interlocutors,  and  proof,  if  any,  unless, 
within  eight  days  after  the  process  has  been  received  by  the  Clerk, 
he  shall  have  obtained  an  interlocutor  of  the  Court,  dispensing  with 
printing  in  whole  or  in  part ;  and  in  vacation  the  same  procedure 
must  take  place,  except  that,  as  the  prints  cannot  be  boxed  till  the 
box-day,  a  print  is  deposited  with  the  Clerk,  and  the  prints  boxed 
thereafter. 

The  note  of  appeal  appears  in  the  Single  Bills  of  the  Division  of 
the  Court  to  which  the  appeal  is  taken,  and,  unless  technical  objec- 
tion is  there  stated,  is  generally  sent  to  the  Summar  Boll. 

The  appeal  must  be  taken  within  twenty  days  after  the  iuter*^ 
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locutor  appealed  against ;  but  if  the  judgment  be  not  extracted,  it 
may  be  appealed  against  at  any  time  within  six  months. 
/  In  Lawrie  v.  Jackson,  15th  July  1891  (18  R.,  1164),  it  was 
held  that  an  interlocutor  by  a  Dean  of  Guild,  refusing  to  sist  as 
respondent  a  person  who  alleges  a  material  interest,  to  appear  in  a 
petition  for  authority  to  take  down  and  re-build  a  house,  is  a  final 
interlocutor  quoad  that  person,  and  therefore  appealable. 

In  this  case,  Jackson,  the  appellant,  put  in  a  minute  in  which  he 
craved  leave  to  be  sisted  "  as  a  party  to  the  process,  he  not  having 
been  called  as  a  party,  although  he  is  the  proprietor  of  one-half  of 
the  double  villa  immediately  adjoining  on  tlie  south  the  ground 
on  which  the  petitioner  proposes  to  erect  said  tenements."  The 
minute  was  lodged  before  the  closing  of  the  i^cord.  The  Dean 
refused  to  sist  Jackson,  who  appealed ;  and  the  Court  recalled  the 
interlocutor  of  a  Dean  of  Guild  refusing  to  sist  as  respondent,  to  a 
petition  for  authority  to  erect  new  buildings  a  proprietor,  whose 
property  did  not  immediately  adjoin  that  on  which  it  was  proposed 
to  erect  the  new  buildings.  Lawrie  v,  Jackson,  15th  July  1891  (18 
R,  1154). 

The  Dean  of  Guild,  acting  under  sees.  150  and  160  of  the  Edin- 
burgh Municipal  and  Police  Act,  1879,  refused  to  approve  plans  of 
new  houses  about  to  be  erected,  because  the  plans  did  not  provide 
sufficiently  for  ventilation,  in  respect  that  the  w.-c.'s  were  not 
shown  thereon  next  to  the  outer  wall.  Held — dvh.  Lord  Young — 
that  the  deliverance  was  within  the  powers  conferred  by  the  Act, 
and  that  cause  for  disturbing  it  had  not  been  shown.  Mitchell  v, 
Gowans,  18th  Mar.  1885  (12  R.,  844;  22  S.  L.  R,  556). 

A  company  presented  a  petition  to  the  Dean  of  Guild  Court  of  the 
Bui^h  of  Irvine,  asking  for  warrant  to  re-erect  a  cart-shed,  which  had 
.been  blown  down,  on  a  piece  of  ground  about  an  acre  in  extent, 
belonging  to  them,  situated  within  the  burgh  and  a  few  feet  from  a 
public  street.  Plans  were  lodged  with  the  petition.  This  petition 
was  dismissed  by  the  Dean  of  Guild,  as  no  one  appeared  before  his 
Court  in  support  of  it  The  company,  nevertheless,  proceeded  to 
erect  the  cartrshed.  Thereupon  the  procurator-fiscal  to  the  Dean  of 
^Guild  Court  presented  a  petition  to  that  Court,  charging  the  company 
with  having  contravened  the  bye-laws  framed  in  virtue  of  the  powers 
contained  in  the  Irvine  Burgh  Act,  1881,  by  erecting  the  cart-shed 
without  plans  having  been  previously  approved  of  by  the  Dean  of 
Guild  Court,  and  without  having  obtained  the  Dean  of  Guild's 
sanction.  The  Dean  of  Guild  convicted  the  company  of  the  contra- 
vention charged,  and  fined  them  £5.  This  fine  not  being  paid  by 
the  company,  the  respondent  poinded  certain  of  their  effects.  The 
company  then  brought  an  action  of  suspension  and  interdict,  to  sus- 
pend the  proceedings  and  interdict  a  sale.  Heldy  that  the  company, 
hj  their  actings,  were  barred  from  objecting  to  the  jurisdiction  of  the 
Pean  of  Guild ;  and,  apart  from  acquiescence,  they  had  no  right  to 
erect  the  cart-shed  without  first  having  obtained  the  warrrant  of 
the  Dclan  of  Guild  Court  Eglinton  Chemical  Co.,  Ltd.,  v.  M*Jannet, 
30th  Oct  1890  (18  R,  34 ;  28  &  L.  R,  41)-        - 
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•  The  Dean  of  Guild  Court  may  resolve,  with  reference  to  proceed- 
ings therein,  what  particulars  will  be  required,  and  give  notice 
thereof  by  advertisement  or  otherwise.  The  Court  may  also  make 
bye-laws  and  regulations  for  carrying  such  regulations  into  force,  but 
cannot  by  any  such  general  resolutions  or  regulations  decide  upon  the 
merits  of  any  particular  case  without  hearing  and  considering  the 
special  merits  thereof. — See  Ersk.  bk.  i.  tit.  4,  sec.  22 ;  Regina  dl 
the  Walsall  Justices  (3  C,  L.  R.,  100;  24  L.  T.  Ill);  Regina  ». 
Silveston  and  Others,  20th  June  1873  (31  L.  J.,  M.  C,  N.  S.,  93)-, 
Macbeth  e;.  Ashley,  20th  June  1873  (11  M.,  708;  17th  April  1874, 
1  R.,  H.  L.,  14).  These  bye-laws  or  regulations  do  not  seem  to 
require  either  to  be  submitted  to  the  Court  of  Session,  under  sec  39 
of  the  Judicature  Act  (6  Geo.  IV.  c.  120),  or  to  get  the  approval  of 
the  Sheriff,  the  Board  of  Supervision,  or  the  Secretary  of  Scotland, 
under  sec  316  of  the  Act. 

The  Lord  Advocate  (now  Lord  Watson)  and  Mr.  (now  Sheriff) 
Harper  gave  an  opinion  to  the  following  effect,  tliat  under  the  Act 
of  1862  the  Magistrates  were  entitled  to  frame  regulations  and  enforce 
them : — 

"  We  are  of  opinion  that  the  Magistrates  of  Police  in  their  Dean 
of  Guild  character,  under  the  408th  clause  of  the  Act,  are  entitled  to 
frame  regulations  for  the  conduct  and  despatch  of  business  in  the 
Dean  of  Guild  Court,  so  far  as  not  already  provided  for  in  the  Acts 
of  Sederunt,  12th  Nov.  1825,  9th  Mar.  1826,  13th  Feb.  1845,  and 
10th  Mar.  1849.  ...  The  Magistrates,  in  their  Dean  of  GuUd 
character,  would  be  entitled  to  require  observance  of  any  regulations 
competently  enacted .  by  them ;  and,  in  the  case  of  any  person  pro^ 
ceeding  with  operations,  without  having  complied  with  such  regula- 
tions, to  interdict  such  person  at  the  instance  of  the  Procurator-Fiscal. 
We  do  not  think  that  the  Dean  of  Guild  can  competently  frame  a 
table  of  fees  without  the  sanction  of  the  Court  of  Session." 


Surveys  and  Plans. 

210.  Commissioners  to  procure  a  Hap  of  the 
Burgh,  which  is  to  be  open  to  Inspection.— The 

Commissioners  shall  procure,  as  hereinafter  provided,  a  survey 
and  map  or  maps,  of  the  burgh,  on  a  scale  of  not  less  than 
25  inches  to  a  mile,  and  shall  cause  to  be  marked  thereon 
the  course  of  all  the  existing  sewers  and  drains  belonging  to 
them  or  under  their  care  or  management,  and,  as  far  as  can 
be  ascertained,  the  lines  of  pipes  or  conduits  for  the  collec- 
tion and  distribution  of  water,  the  course  of  the  pipes  for  the 
distribution  of  gas,  and  such  other  works,  with  such  other 
particulars  as  may  be  necessary  in  order  to  show  the  under- 
ground works  within  the   burgh,  and  shall  cause  the  said 
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map  or  mnps  to  be  from  time  to  time  corrected,  and  such* 
additions  to  be  made  thereto  as  may  show  the  sewers  and 
drains  for  the  time  being  belonging  to  the  Commissioners, 
and  such  other  pipes  and  underground  works  as  aforesaid; 
^nd  such  map  or  maps,  or  a  copy  thereof,  with  the  date 
expressed  thereon  of  the  last  time  when  it  was  so  corrected, 
shall  be  kept  in  the  office  of  the  Clerk  of  the  Commissioners, 
and  shall  be  open  at  all  reasonable  hours  to  the  inspection 
of  the  owners  or  occupiers  of  any  lands  or  premises  within 
the  burgh. 

See  sub-head  (4)^  sec.  4,  for  definition  of  "burgh,"  (9)  "Com- 
missioners," (22)  "owner,"  (21)  "occupier,"  (16)  "lands  and  pre- 
miaes."  For  the  definition  of  "sewer"  and  "drain,"  and  the  dis- 
tinction between  the  two,  see  under  sea  215. 

This  section  is  imperative  in  its  terms — "The  Commissioners 
shall.*'  The  minimum  scale  is  reduced  to  25  inches;  in  the  1862 
Act  it  was  60  inches.  The  map  here  referred  to  will  form  the  basis 
for  adjusting  the  levels  of  new  streets,  sewers,  etc.  See  sees.  146- 
148,  etc 

211.  Board  of  Agriculture  to  furnish  Haps,  or 

cause  SurYeys  to  be  made. — The  Board  of  Agriculture 
shall,  on  the  application  of  the  Commissioners,  and  at  their 
expense,  furnish,  for  the  use  of  the  Commissioners,  one  or 
more  copies  of  any  map  of  the  burgh,  or  any  part  thereof, 
which  shall  have  been  made  by  the  Ordnance  Survey  Depart- 
ment, or  shall  cause  a  survey  to  be  made  of  the  burgh  on  a 
scale  of  not  less  than  25  inches  to  the  mile,  by  the  said 
Ordnance  Survey  Department,  for  such  remuneration  as  shall 
previously  be  agreed  upon  between  the  said  Board  and  the 
Commissioners  of  the  burgh. 

See  sub-head  (9),  sea  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh." 

The  statutory  provisions  as  to  the  survey  will  be  found  in  the 
Survey  Act,  1841,  4  &  5  Vict.  c.  30.  By  the  Board  of  Agriculture 
Act,  1889,  62  &  53  Vict.  c.  30,  the  charge  of  the  Survey  Depart- 
ment  was  transferred  from  the  Commissioners  of  H.M.  Works  to 
the  Board  of  Agriculture  then  constituted. 

212.  LcYcI  Lines  to  be  marked  on  Hap,  and 
Bench  Harks  to  be  made  for  denoting  the  same.— 

The  Commissioners  shall  cause  to  be  marked  on  the  map  so 
procured  by  them,  a  series  of  marks  and  figures  at  convenient 
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distan<^8  on  the  said  map,  denoting  the^  height  of  the  ground* 
at  every  such  mark  above  or  below  the  level  of  a  particular 
spot  within  the  burgh,  which  may  easily  be  found  and  identic' 
fied,  the  position  of  which  spot :  shall  be  described  on  the 
map.;  and  shall  also  cause  to  be  drawn,  wherever  practicable,^ 
lines  of  equal  altitude  at  every  4  feet  of  elevation,  or  at  such 
other  intervals  as  may  appear,  upon  due  inquiry,  to  be  the 
best  adapted  for  the  guidance  of  works  of  sewage  and  drain- 
age, for  the  collection  aind  distribution  of  water,  and  for 
other  pui*poses  within  the  burgh,  for  which  a  knowledge  of 
the  levels  of  the  burgh  may  be  necessary,  and  shall  ako 
cause  proper  bench  marks  for  denoting  the  levels  to  be  in- 
scribed and  marked  at  convenient  distances  and  places,  at  the 
corner  of  streets,  public  or  private,  on  posts,  houses,  or  other 
prominent  objects  within  the  burgh. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (31)  "street,"  (28)  "private  street,"  (13)  "house." 

A  "bench  mark"  is  "a  surveyor's  mark,  cut  in  some  durable 
material,  as  a  rock,  wall,  gate-pillar,  face  of  a  building,  etc,  to 
indicate  the  starting,  closing,  or  any  suitable  intermediate  point 
in  a  line  of  levels  for  the  determination  of  altitudes  over  the  face^ 
of  a  country.  It  consists  of  a  series  of  wedge-shaped  incisures,  in 
form  of  the  *  broad-arrow,'  with  a  horizontal  bar  through  its  apex, 

thus  J^  When  the  spot  is  below  sea-level,  as  in  mining  surveys, 
the  mark  is  inverted.  [The  horizontal  bar  is  the  essential  part,  the 
broad-arrow  being  added  (originally  by  the  Ordnance  Survey)  as 
an  identification.  In  taking  a  reading,  an  angle-iron  7*  is  held 
with  its  upper  extremity  inserted  in  the  horizontal  bar,  so  as  to 
form  a  temporary  bracket  or  hmch  for  the  support  of  the  levelling- 
staff,  which  can  thus  be  placed  on  absolutely  the  same  base  on  any 
subsequent  occasion.  Hence  the  name."] — ^Dr.  Murray's  New  Eng- 
lish Dictionary. 

213.  Commissioners  may  cause  Haps  to  be  En- 

graYed,  etc. — The  Commissioners  may  cause  every  such 
map  to  be  copied,  engraved,  or  printed,  and  coloured,  in  such 
manner  as  appears  to  them  most  convenient,  and  may  defray 
the  costs  of  any  such  surveys  and  maps  out  of  the  burgh 
general  assessment. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  sec 
340,  "  burgh  general  assessment." 

Besides  the  ordinary  survey  sheets  in  black  and  white,  Ordnance 
Survey  sheets  may  be  had  in  which  the  buildings  are  distinguished 
by  being  coloured  red.     The  cost  of  these,  however,  is  in  some  cases.' 
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considerable,  and  proposals  are  at  present  under  consideration  foe 
supplying  sheets  equally  serviceable  at  a  less  cost. 

214.  CommiBsioners  to  oause  Plans  to  be  pre- 
pared of  New  Works  or  Alterations  of  Existing 
Works. — The  Commissioners  shall  cause  their  Surveyor  to 
prepare  plans  of  any  new  works,  and  additions  to  or  altera-' 
tions  of  existing  works,  that  may  be  required  for  the  effectual 
drainage  of  lands  or  premises  within  the  burgh,  including 
provision  for  properly  trapped  drains  or  channels  for  the 
removal  of  all  waste  water  and  refuse  from  such  lands  or 
premises,  and  from  the  surface  of  the  streets,  and  also  to  draw 
on  such  plans  the  lines  that  appear  to  him  most  advantage- 
ous for  main  sewers,  and  the  best  outfalls  for  clearing  the 
whole  burgh  of  surface  moisture,  and  effecting  the  drainage 
of  the  subsoil,  and  to  point  out  the  most  approximate  means 
and  sites  for  the  collection  and  sale  of  filth  and  refuse  for 
agricultural  or  other  purposes,  and  also  to  set  forth  any  other 
matters  which  may  assist  the  Commissioners  in  carrying  intO: 
execution,  in  an  economical  and  effective  manner,  the  several 
works  required  to  be  carried  into  execution  under  the  pro- 
visions of  this  Act,  or  which  appear  to  be  necessary  for  the 
health  and  convenience  of  the  inhabitants  of  the  burgh. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (16) 
"  lands  and  premises,"  (4)  "  burgh,"  (31)  "  street" 

The  "  refuse  "  for  the  removal  of  which  drains  or  channels  are 
to  be  provided  must  evidently  be  fluid  refuse,  or  solid  refuse  held 
in  suspension  in  water.  The  Surveyor  is  "  to  point  out  the  most 
approximate  (sic)  means  and  sites  for  the  coUection  and  sale  of  filth 
and  refuse  for  agricultural  or  other  purposes."  See  sees.  108  and 
219.  The  word  "  approximate  "  here  is  evidently  a  mistake  for  **  ap- 
propriate," the  word  used  in  the  1862  Act.  Properly  to  carry  out 
the  provisions  of  this  section  will  involve  the  preparation  of  speci- 
fications as  well  as  plans.  It  will  be  observed  that  the  last  words 
of  the  section,  "  necessary  for  the  health  and  convenience  of  the  in- 
habitants," are  extretnely  wide  in  their  signification. 

Public  Sewers. 

215.  Sewers,  etc.,  vested  in  Commissioners. — ^All 

sewers  and  drains  within  the  burgh,  whether  existing  at  the 
time  when  this  Act  comes  into  force,  or  made  at  any  time 
thereafter  (except  private   branch  drains,  drains  made  and 
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used  for  the  purpose  of  draining,  preserving,  or  improvinpr 
land,  and  sewers  made  under  any  Local  or  Private  Act  of 
Parliament),  shall  vest  in  and  belong  to  and  be  entirely  under 
the  management  and  control  of  the  Commissioners. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (17)  "  Local  Police  Act" 

The  words  "  sewer  "  and  "  drain  "  are  not  defined  in  this  Act,  nor 
in  the  Public  Health  (Scotland)  Act,  1867.  In  the  English  Public 
Health  Act,  1875,  38  &  39  Vict.  c.  55,  sea  4,  they  are  thus 
defined : — 

" '  Drain '  means  any  drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage,  or  with  a  sewer  into  which  the 
drainage  of  two  or  more  buildings  or  premises  occupied  by  different 
persons  is  conveyed." 

"  *  Sewer '  includes  sewers  and  drains  of  every  description,  except 
drains  to  which  the  word  *  drain,'  interpreted  as  aforesaid,  applies, 
and  except  drains  vested  in  or  under  the  control  of  any  Authority 
having  the  management  of  roads,  and  not  being  a  Local  Authority 
under  this  Act" — Glen,  p.  5. 

Although  the  above  distinction  between  "  sewer  "  and  "  drain  "  is 
not  strictly  followed  in  this  Act,  it  is  in  a  general  way  observed )  and 
in  Scotland,  as  in  England,  a  sewer  is  understood  to  be  a  channel  or 
passage  constructed  or  used  for  the  conveyance  of  waste  and  feculent 
fluids,  and  with  which  house  dmins  are  or  may  be  connected.  There 
have  been  several  English  decisions  bearing  on  the  distinction  between 
sewers  and  drains,  which  will  be  found  referred  to  in  Glen,  p.  22. 

All  the  sewers  and  drains  within  the  burgh,  with  the  exceptions 
specified,  are  to  "  vest  in  and  belong  to "  the  Commissioners.  The 
meaning  of  the  words  "  vest  in,"  when  applied  to  sewers,  is  explained 
as  follows : — 

"  Jessel,  M.  R.,  said  (in  Taylor  v,  Oldham,  L.  R,  4  Ch.  D.,  411 ; 
46  L.  J.,  Ch.,  105  ;  35  L.  T.,  N.  8.,  700 ;  25  W.  R,  303) :  It  was 
foimd  under  the  old  law,  and  it  was  sometimes  held,  that  the  Sewer 
Authorities  had  only  an  easement  (see  Thornton  t?.  Mutter,  31  J.  P^ 
419),  and  it  was  found  to  be  very  inconvenient,  and  consequently, 
therefore,  in  the  modern  Acts,  the  property  in  the  sewers  has  been 
vested  in  the  Sewer  Authorities ;  that  is  to  say,  that  instead  of 
allowing  the  subsoil  to  remain  in  the  owner  of  the  soil,  subject  to  an 
easement,  or  right  of  sewerage  or  drainage,  the  absolute  property  in 
the  sewer  (which  means  not  merely  the  brick  tunnel,  or  whatever  it 
may  be  made  of,  forming  the  sewer,  but  the  whole  interior  of  the 
sewer — that  is,  the  whole  of  the  soil  included  in  it,  and,  if  I  may  say 
so,  the  barrel  of  the  sewer)  is  now  vested  in  the  Sewage  Authorities ; 
and  if  the  sewer  is  a  large  one,  it  amounts  in  substance,  for  all  useful 
purposes,  to  the  whole  of  the  subsoil,  and  that  is  absolutely  vested  in 
the  corporation. 
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"  This  *  vesting '  is,  however,  similar  to  the  vesting  of  streets  by 
sec.  149,  and  only  gives  the  Local  Authority  a  modified  and  limited 
ownership  in  the  soiL  They  are  not  altogether  in  the  same  position 
as  a  landowner  through  whose  land  a  sewer  runs.  And  they  cannot 
stop  it  up,  and  thereby  cause  a  nuisance  to  the  inhabitants.  Attorney- 
General  V.  Guardians  of  Dorking  Union  (L.  R.,  20  Ch.  D.,  595; 
51  L.  J.,  Ch.,  590 ;  46  L.  T.,  N.  S.,  573 ;  30  W.  R,  579).  James, 
L.  J.,  in  deciding  a  case  relating  to  the  vesting  of  streets,  said :  '  It 
appears  to  me  that  it  would  be  a  very  strong  thing  indeed  to  say  that 
because  the  sewer,  the  cylinder  of  iron  or  brickwork,  which  is  put  in 
the  ground  for  the  passage  of  the  sewage,  with  the  enclosed  space, 
is  vested  in  the  Public  Body,  then,  if  the  system  of  sewage  is 
entirely  diverted  and  a  new  sewer  made,  and  the  materials  taken  up, 
and  the  earthwork  filled  in,  there  would  still  be  vested  in  the  Public 
Body  a  right  of  freehold,  a  right  of  estate  in  perpetuity  in  that 
portion  of  the  earth,  wherever  you  could  ascertain  it,  which  had 
been  at  some  time  or  other  occupied  by  the  sewer,  although  every 
trace  of  sewer  had  been  obliterated  and  the  space  filled  up.  That 
would  be  a  very  unreasonable  interpretation.'  Rolk  t;.  Vestry  of 
St.  George  the  Martyr,  Southwark  (L.  R.,  14  Ch.  D.,  797  ;  49  L.  J., 
Ch.,  691 ;  43  L.  T.,  N.  S.,  140 ;  28  W.  R.,  867  ;  44  J.  P.,  680). 

"The  fact  that  a  watercourse,  which  is  the  natural  drain  of  a 
district,  is  to  some  extent  polluted  by  sewage,  does  not  entitle  the 
Local  Authority,  by  virtue  of  their  control  over  sewers,  to  treat  it  as 
a  sewer,  and  connect  other  drains  with  it,  so  as  to  deprive  the  pro- 
prietors of  the  adjoining  lands  of  their  right  to  enjoy  the  use  of  the 
comparatively  pure  water  to  which  they  have  been  accustomed,  or  so 
as  to  create  a  nuisance.  Attorney-General  v.  Hackney  Local  Board 
(L  R.,  20  Eq.,  626 ;  44  K  J.,  Ch.,  545  ;  33  L.  T.,  N.  S.,  244)."— 
Glen,  p.  36. 

The  principles  applicable  to  the  ownership  of  sewers  are  also 
illustrated  in  the  case  of  a  mill-lade  in  Dicksons  &  Laing  v.  Burgh  of 
Hawick,  etc.,  6th  November  1885  (13  R.,  163),  whereby  contract  of 
excambion,  dated  in  1833  (at  which  date  glebes  were  inalienable 
except  by  excambion),  the  minister  of  Wilton,  with  consent  of  the 
presbytery,  on  his  part,  dispones  to  Messrs.  Dicksons  &  Laing,  iTdet 
aHOy  (1)  certain  parts  of  the  Wilton  glebe ;  and  (2)  "all  and  whole 
that  portion  of  ground,  part  of  the  glebe  lands  of  Wilton,  occupied 
by  the  lately  formed  mill-lade  or  dam-course  of  Wilton  Mill,  extend- 
ing from  the  parts  or  portions  of  ground  above  disponed  along  the 
east  side  of  the  said  glebe  to  where  the  said  mill-lade  or  dam-course 
joins  the  water  of  Teviot,  which  mill-lade  or  dam-course  is  13^  feet 
in  breadth  over  the  said  walls  throughout  the  whole  length  thereof." 
The  deed  contained  a  procuratory  of  resignation  and  precept  of  seisin 
applicable  to  the  subjects  so  disponed. 

The  deed  further  contained  this  clause :  "  And  further,  the  said 
Dicksons  &  Laing  do  hereby  become  bound  to  maintain  and  uphold 
the  arch  over  the  said  lately  formed  mill-lade  or  dam-course,  the  sur- 
face of  which  is  to  be  possessed  and  enjoyed  by  the  said  minister 
and  his  successors  in  office,  declaring,  as  it  is  hereby  provided  and 

Y 
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declared,  that  the  said  Dicksons  &  Laing  shall  have  access  to  the 
said  mill-lade  or  dam-course,  or  any  part  thereof,  and  full  power, 
liberty,  and  privilege  to  open  up  any  part  thereof  at  all  times  neces- 
sary for  the  pui^se  of  cleaning  out  and  repairing  the  same,  and  for 
all  other  necessary  purposes  whatever." 

Held^  in  an  action  by  the  disponees  against  a  single  successor  of 
the  minister,  to  whom  the  remainder  of  the  glebe  had  been  feued  by 
authority  of  the  Court  of  Teinds,  under  burden  of  Dicksons  ^  Laing's 
right,  (1)  that  the  contract  of  excambion  conferred  on  Dicksons  Sc 
Laing  no  right  of  property  in  the  surface  of  the  ground  above  the 
mill-lade,  but  a  right  of  property  in  the  mill-lade  itself  and  the  arch- 
way in  which  it  ran,  with  iei  right  of  access  thereto ;  and  (2)  that 
the  right  of  the  minister  and  his  successors  in  office  in  the  surface  of 
the  ground  above  the  lade  was  a  right  of  property  transmissible  to 
singular  successors. 

For  further  observations  on  the  meaning  of  the  words  "  vest  in," 
see  under  sec.  128  as  to  vesting  of  streets. 

Questions  may  arise  as  to  what  is  a  private  drain. 

In  Barony  Parochial  Board  v,  Cadder  Parochial  Board,  26th  Jan. 
1883  (10  R.,  610),  a  Parochial  Board,  acting  as  the  Local  Authority 
under  the  Public  Health  (Scotland)  Act,  1867,  having  petitioned  the 
Sheriff  to  have  a  person,  on  whose  ground  a  nuisance  existed,  ordained 
to  remove  it,  were  themselves  ordained  by  the  Sheriff  to  execute  the 
necessary  works,  the  Sheriff  being  of  opinion  that  the  **  author  of  the 
nuisance,"  in  the  sense  of  the  Act,  had  not  been  discovered.  The 
nuisance  complained  of  consisted  of  an  open  ditch  into  which  the 
sewage  of  a  village  was  allowed  to  flow,  and  the  works  executed  by 
order  of  the  Sheriff  consisted  merely  in  enclosing  the  flow  of  water 
in  a  pipe,  and  in  making  two  cesspools.  .  After  the  works  had  been 
executed,  the  Parochial  Board  brought  an  action  against  the  owner  of 
the  ground  in  which  the  cesspools  and  pipes  had  been  put,  to  recover 
the  cost  of  making  these  works.  The  Court  assoilzied  the  defender, 
being  of  opinion  that,  while  the  Sheriff  had  erred  in  not  treating  him 
as  the  author  of  the  nuisance  in  the  sense  of  the  Act,  he  neverthe- 
less ought  to  have  had  an  opportunity  of  removing  the  nuisance. 
The  cost  of  the  works  was,  in  consequence,  paid  by  the  Board  out  of 
the  public  rates. 

Li  1879,  an  inferior  heritor  on  the  stream  into  which  the  pipe 
discharged  its  contents  brought  an  action  against  the  Parochial  Boaixl, 
concluding  to  have  them  interdicted  from  discharging  or  permitting 
to  flow  into  the  stream  any  sewage  or  drainage,  whereby  it  became 
unfitted  for  the  primary  purposes.  The  Parochial  Board  defended, 
on  the  ground  that  they  were  not  responsible  for  the  discharge  of 
sewage.  There  was  no  evidence  that  the  Parochial  Board  had  done 
anything  to  facilitate  the  introduction  of  sewage  into  the  ditch,  or 
into  the  pipe  and  cesspools  which  had  replaced  the  ditch,  but  the 
pipe  and  cesspools  were  large  enough  to  meet  the  requirements  of 
some  increase  in  the  population.  It  was  proved  that,  by  use  of  cess- 
pools, the  sewage  matter  tended  to  putrefy,  and  consequently  to 
become  more  deleterious  to  those  living  near  to  it     But  there  was 
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no  evidence  that  the  operations  of  the  Parochial  Board  had  in  any 
other  way  increased  the  nuisance  to  the  inferior  heritor,  or  that  they 
had  done  anything  else  beyond  remedying  a  public  nuisance  within 
their  parish. 

Held,  by  a  majority  of  seven  judges — diss.  Lord  Justice-Clerk  and 
Lord  CraighUI,  and  rev,  judgment  of  Lord  Adam — that,  as  the  drain 
coitiplained  of  was  not  the  property  of  the  defenders,  cmd  formed  no 
part  of  a  system  of  drainage  under  their  control,  and  as  they  had  not 
caused  or  contributed  to  cause  the  nuisance,  they  were  entitled  to  be 
assoiliied. 

Lord  Young,  in  whose  opinion  the  grounds  upon  which  the  majority 
of  the  judges  based  their  judgment  are  fully  stated,  said :  "  In  the 
present  action  the  pursuers  complain  of  nuisance  and  injury  occap- 
sioned  to  them  by  public  drains,  alleged  to  be  vested  in  and  under  the 
control  of  two  Public  Authorities,  vis.  that  of  the  Burgh  of  Kirkin- 
tilloch and  that  of  the  Parish  of  Cadder.  The  former  have  admitted 
that  the  drains  for  which  they  are  sought  to  be  made  responsible  are 
public,  and  so  vested  in  them  and  under  their  control.  They  have, 
in  short,  admitted  their  responsibility,  and  come  to  terms  with  the 
pursuers,  so  as  to  be  out  of  the  case.  The  latter  (that  of  the  Parish 
of  Cadder)  deny  that  there  are  any  public  drains  in  the  parish,  and 
particularly — and  that  is  sufficient  for  their  defence  here — that  the 
drain  referred  to  in  the  evidence  and  argument — for  the  averments 
on  record  are  quite  general — as  issuing  into  and  polluting  the  Bathlin 
Bum,  to  the  injury  of  the  pursuers,  is  a  public  drain  vested  in  them 
and  subject  to  their  control  under  the  Act  They  do  so  by  their 
denial  of  the  pursuers'  averments  in  Art.  1 1  of  their  condescendence, 
and  whether  the  averments  or  the  denial  be  according  to  the  truth  is 
the  leading  question  in  the  case.  I  say  the  leading  question,  because 
there  is  a  subsidiary  question  depending  on  the  effect  of  certain 
proceedings  taken  by  them  (the  Local  Authority  of  Cadder),  under 
the  Public  Health  Act,  to  abate  a  nuisance  injurious  to  health  within 
their  parish,  and  certain  operations  on  the  drain  referred  to^  ordered 
and  executed  in  consequence  of  these  proceedings,  which  the  pur- 
suers rely  upon  as  raising  a  responsibility  which  woiild  not  otherwise 
have  existed. 

On  the  leading  question  the  undoubted  fact  is  that  there  are  no 
public  drains  in  the  Parish  of  Cadder,  and  so  none  vested  in  the 
Public  Authority, — ^I  would  add  none  subject  to  their  control,  with 
the  qualification  that  they  are  charged  with  the  duty  of  seeing  that 
no  private  drain,  or  inde^  anything  else  in  the  parish,  is  in  a  state 
injurious  to  health,  and  of  taking  proceedings  to  have  it  made 
innocuous  if  it  be.  They  are,  in  short,  in  the  same  position  with 
reference  to  the  drains  in  their  parish  as  any  other  Parochial  Board 
with  reference  to  the  private  drains  of  the  parish,  there  being  no 
public  drainage  for  the  whole  or  any  part  of  it.  Whether,  looking 
to  the  circumstance  that  there  exists  in  the  parish  a  large  and  rapidly 
growing  village  for  which  a  system  of  drainage  under  public  control 
might  be  desirable,  they  are  chargeable  with  a  failure  of  duty  in 
negleqting  to  provide  it^  I  cannot  say,  having  in  this  case  no  juris- 
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diction  to  determine  that  question.  In  point  of  fact  they  have  not 
provided  it.  It  is  not  suggested,  and  plainly  it  is  not  the  fact,  that 
there  was  a  single  public  drain  in  the  parish  when  the  Public  Health 
Act  came  into  operation,  or  that  the  Local  Authority  has  acquired 
one  under  the  Act.  The  particular  drain  of  which  the  pursuers 
complain  is  unqestionably  private,  with  a  private  owner  responsible 
therefor.  This,  indeed,  is  not  disputed.  Mr.  John  Lang  is  the 
owner  of  the  land  in  which  it  exists,  and  he  must  be  held  to  be  the 
owner  of  tlic  drain,  and  responsible  for  its  condition  and  discharge, 
unless  something  has  occurred  to  divest  him  of  the  ownership,  or 
transfer  the  responsibility.  But  nothing  of  the  kind  is  alleged, 
unless,  indeed,  the  proceedings  of  the  Local  Authority,  under  sees. 
21  and  22  of  the  Act,  may  have  that  ctfect  These  proceedings 
were  commenced  in  1873,  and  had  for  their  object  the  abatement 
of  a  local  nuisance,  occasioned  by  the  then  existing  state  of  the 
drain.  .  .  .  The  suggestion  that  he  was  thereby  deprived  of  his 
drain,  or  of  any  proprietary  right  he  had  before,  is,  I  think,  quite 
extravagant,  and  equally  so  the  counterpart  suggestion  that  the 
Local  Authority  thereby  acquired  the  drain  or  any  proprietary  right 
theretofore  belonging  to  another  (10  R,  531).  See^^er  contra.  Lord 
Craighill's  opinion  in  same  case. 

In  Kirk's  Trustees  v.  Magistrates  of  Leith,  9th  Dea  1880  (not 
reported,  see  Appendix),  the  Lord  Ordinary  (Lord  Adam)  found 
that  the  sewers  and  drains  interfered  with  by  the  defenders 
were  not  within  the  private  property  of  the  pursuers,  and  that 
the  said  sewers  and  drains  vested  in  the  defend  ere  in  terms  of 
sec.  182  of  the  General  Police  and  Improvement  Scotland  Act, 
1862,  and  therefore  assoilzied  the  defenders  from  the  conclusions  of 
the  action,  whereby  the  pursuers  sought  to  have  it  found  and  declared 
that  the  said  sewers  and  drains  were  within  their  private  property 
and  did  not  vest  in  the  defenders,  and  further  assoilzied  the  de- 
fenders from  the  whole  subsequent  conclusions  of  the  action,  and 
decerned. 

In  his  note  Lord  Adam  said :  "  With  reference  to  the  pursuers' 
fifth  plea  in  law,  it  appears  to  the  Lord  Ordinary  that  the  sewers 
and  drains  interfered  with  by  the  defenders  were  in  a  street  or 
streets  not  within  the  private  property  of  the  pursuers,  and  there- 
fore, that  they  vested  in  the  defenders.  The  plea,  therefore,  must 
be  repelled :  It  was  alleged  by  the  pursuers  that  the  sewer  con- 
structed by  the  defenders  was  carried  through  a  part  of  their  private 
property  at  the  end  of  Union  Street,  and  that  they  were  entitled  to 
compensation  therefor;  but  no  question  of  that  kind  is  raised  in 
this  record." 

In  Jameson  r.  Police  Commissioners  of  Dundee,  10th  Dec.  1884 
(12  R,  300),  where  the  lands  of  two  burgh  proprietors  were  separated 
by  a  stream  which,  for  the  prescriptive  period,  had  been  used  as  a 
public  sewer — HeMy  that  it  was  necessary  for  the  proprietors,  in  order 
to  establish  a  right  to  the  alveus  of  the  stream,  in  a  question  with  the 
burgh,  to  show  an  express  grant  to  the  alveus,  or  some  possession  of 
the  stream  from  which  a  grant  was  to  be  inferred,  and  that  possear 
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ftion  of  the  adjoining  lands,  merely  upon  mediate  titles  which  included 
the  alveus^  was  not  sufficient 

Anciently,  the  property  on  the  south  side  of  the  Seagate,  a  street 
of  the  royal  Burgh  of  Dundee,  was  bounded  on  the  south  by  the  sea 
flood,  in  fact  and  on  title.  The  Mause  Bum,  a  small  natutal  stream, 
ran  into  the  sea  or  tidal  water  of  the  Tay  at  the  Seagate,  and  divided 
the  subjects  belonging  to  A.,  lying  on  the  south  side  of  the  Seagate, 
from  those  belonging  to  B.  There  was,  however,  no  mention  of  the 
Mause  Burn  in  their  titles.  No  immediate  grant  from  the  Magis 
trates  was  in  existence,  and  the  earliest  mediate  title  produced 
described  each  property  as  bounded  by  the  other.  Long  prior  to 
1815  the  Mause  Burn  had  become  practically  a  public  sewer. 

About  1815,  under  the  Dundee  Harbour  Act,  Dock  Street  was 
formed,  in  connection  with  new  docks,  parallel  to  the  Seagate,  and 
cutting  off  from  the  sea  a  considerable  piece  of  foreshore,  which 
became  capable  of  reclamation^  and  was  gradually  reclaimed  by  the 
Seagate  proprietors,  without  opposition  either  on  the  part  of  the 
Crown  or  the  burgh.  A.  and  B.  shortly  thereafter  disponed  their 
portion  of  the  reclaimed  ground  facing  Dock  Street  to  the  prede- 
cessors of  C.  and  D.  The  ground  so  disponed  to  the  predecessors  of 
C.  and  D.  was  de  facto  separated  by  the  extended  course,  more  or  less 
artificially  straightened,  of  the  Mause  Burn  through  the  reclaimed 
land.  C.*s  ground  was  described  as  bounded  by  D.'s  on  the  east,  and 
D.'s  as  bounded  by  the  Mause  Burn  on  the  west  Warehouses  were 
built  on  both  C.'s  and  D.*s  ground  facing  Dock  Street^  and  separated 
merely  by  the  oiveTis  of  the  burn.  In  1854,  the  Magistrates,  as  Police 
Commissioners  of  Dundee,  erected  a  public  urinal  over  the  bum  at  the 
Dock  Street  end.  In  1 864,  the  bum  was,  by  the  Police  Commissioners, 
enclosed  in  a  built  sewer.  Neither  C.  nor  D.  nor  their  respective 
authors,  nor  A.  and  B.,  at  any  time,  made  any  use  of  the  alvem  of 
the  stream,  or  of  the  space  gained  by  enclosing  it 

In  an  action  by  C.  and  D.  against  the  Police  Commissioners  for 
declarator  of  property  in  the  site  of  the  urinal,  and  for  decree  for 
its  removal — Held  {dub.  Lord  Rutherf  urd-Clark),  that  C.  and  D.,  being 
unable  to  show  an  express  grant  by  the  town  of  the  aloeus  of  the 
stream  between  their  properties,  or  between  the  original  properties 
of  A.  and  B.,  or  to  instruct  possession  by  themselves  or  their  authors, 
from  which  a  grant  could  be  inferred,  had  failed  to  establish  their 
right 

Sec.  71  of  the  Public  Health  (Scotland)  Act,  1867,  30  &  31 
Vict  c.  101,  enacts  a  similar  provision  to  sec.  215  of  this  Act;  so 
that  the  sewers  in  the  burgh  are  the  property  of  the  Commis- 
sioner in  two  capacities,  qua  Commissioners  under  this  Act,  and  qua 
Local  Authority  under  the  Public  Health  Act 

216.  Power  to  Purohase,  eto.,  oertain   Sewers. 

— ^The  Commissioners  may  purchase  the  rights,  privileges, 
powers,  and  authorities  vested  in  any  person  for  making 
sewers  not  hereby  vested  in  the  Commissioners,  or  contract 
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for  the  use  of  any  such  sewers,  or  purchase  any  such  sewers, 
with  or  without  the  buildings,  works,  materials,  and  things 
belonging  or  appertaining  thereto ;  and  any  i)erson  to  whoni 
any  such  rights,  privileges,  powers,  authorities,  sewers,  build- 
ings, works,  materials j  or  things  belong,  may  sell  and  dispose 
of  the  same  to,  or  otherwise  contract  with,  the  Commissionei-s  ; 
and  in  case  of  any  such  sale  the  purchase-money  shall  be 
settled  and  applied  to  the  same  uses  and  purposes  to  which 
the  property  purchased  may  have  been  subject  at  the  time  of 
such  sale,  and  the  property  purchased  shall  vest  in  and  belong 
to  the  Commissioners,  any  law  to  the  contrary  notwithstand- 
ing :  Provided  always,  that  notwithstanding  any  such  purchase, 
any  person  who  previously  thereto  may  have  acquired  per- 
petual right  to  use  any  sewer  so  purchased,  shall  be  entitled  to 
use  the  same,  or  any  other  sewer  substituted  in  lieu  thereof, 
in  as  ample  a  manner  as  he  would  have  done  if  such  purchase 
had  not  been  made. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (3) 
"building."     . 

The  power  to  purchase  sewers  given  to  Local  Authorities  by  the 
Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict  c.  101,  sec. 
72,  is  differently  expressed  : — "  The  Local  Authority  may,  in  terms 
of  the  Lands  Clauses  Acts,  acquire  the  rights  and  powers  vested  in  any 
person  to  make  sewers,  or  to  use  any  sewer,  with  or  without  the  build- 
ings and  other  things  thereto  pertaining :  Provided  that  they  shall 
make  compensation  for  tb^  right  so  acquired,  and  shall  also  make 
compensation  to  the  proprietors  and  occupiers  of  any  lands  and  herit- 
ages which  may  be  damaged  by  reason  of  the  exercise  of  the  powers 
hereby  conferred,  in  terms  of  the  said  last-mentioned  Acts." 

The  Public  Health  Act  thus  gives  power  to  put  in  force  the 
clauses  of  the  Lands  Clauses  Acts  in  acquiring  sewers.  No  such  • 
power  is  given  under  the  present  Act,  so  that,  if  the  Commissioners 
fail  to  agree  with  the  owner  of  any  sewer  for  the  purchase  thereof 
under  this  section,  they  might  proceed  under  the  Public  Health 
Act.  And  it  may  be  useful  to  keep  in  view  that,  for  the  purposes  of 
the  Public  Health  Act,  the  word  "  land  "  in  the  Lands  Clauses  Acts 
shall  include  "water"  and  the  rights  thereto.  See  sec  89  (1)  of 
30  &  31  Vict.  c.  101. 

It  will  be  observed  that  it  is  only  the  perpetual  right  to  the  use  of 
a  sewer  that  is  saved  in  the  proviso  at  the  end  of  this  section ; 
nothing  is  said  of  more  limited  rights. 

217.  PriYEte  Sewers  or  Watercourses,  eto.,  not 
to  be  used  without  Consent — ^Nothing  in  this  Act  con^ 
lained  shall  be  construed  to  authorise   the   Commissioners, 
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contrary  to  any  private  right,  to  use,  injure,  or  interfere  with 
any  sewers  or  other  works  already  made  or  used  for  the 
purpose  of  draining,  preserving,  or  improving  land,  under  any 
Local  or  Private  Act  of  Parliament,  or  for  the  purpose  of 
irrigating  lands,  or  to  use,  injure,  or  interfere  with  any  water- 
course, stream,  river,  dock,  basin,  wharf,  quay,  or  towing-path, 
in  which  the  owner  or  occupier  of  any  lands,  mills,  mines,  or 
machinery,  or  the  proprietors  of  any  canal  or  navigation, 
shall  have  right  and  interest,  without  the  consent  in  writing 
of  the  person  legally  entitled  to  grant  the  same ;  and  nothing 
in  this  Act  contained  shall  prejudice  or  affect  the  rights, 
privileges,  powers,  or  authorities  given  or  reserved  to  any 
person  under  any  Local  or  Private  Act  of  Parliament  for  the 
drainage,  preservation,  or  improvement  of  land,  or  for  or  in 
respect  of  any  mills,  mines,  machinery,  canal,  or  navigation  as 
last  aforesaid. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (16) 
"lands,"  (22)  "owner,"  (21)  "occupier." 

The  provisions  of  this  section  will  not  interfere  with  the  right  of 
the  Commissioners,  as  Local  Authority  under  the  Public  Health  Acts, 
to  enter  into  agreements  for  the  supply  of  sewage  in  terms  of  sec  74 
of  the  Public  Health  (Scotland)  Act,  1867,  30  &  31  Vici  c.  101, 
which  provides : — "  The  Local  Authority  may  from  time  to  time,  for 
the  purpose  of  utilising  sewage,  agree  with  any  person  as  to  the  supply 
of  such  sewage  or  the  distribution  thereof  over  land,  and  as  to  the 
works  to  be  made  for  the  purpose  of  such  supply  or  distribution,  and 
as  to  the  parties  to  execute  the  same  and  to  bear  the  costs  thereof, 
and  as  to  the  sums  of  money,  if  any,  to  be  paid  for  that  supply: 
Provided  that  no  contract  shall  be  made  for  the  supply  of  sewage  for 
a  period  exceeding  five  years,  imless  with  the  authority  of  the  Board, 
and  not  for  any  period  exceeding  twenty-five  years ;  and  the  Local 
Authority  may  contract  for,  purchase,  or  take  on  lease  any  lauds, 
buildings,  engines,  materials,  or  apparatus,  for  the  purpose  of  receiv- 
ing, storing,  disinfecting,  or  distributing  sewage." 

In  Houldsworth  r.  Burgh  of  Wishaw,  14th  July  1887  (14  R, 
920),  the  proprietor  of  an  estate  adjoining  a  town,  part  of  which  was 
built  on  land  feued  from  him,  constructed  sewers  so  as  to  carry  to 
his  lands,  for  the  purpose  of  irrigation,  the  sewage  of  that  part  of  the 
town,  and  he  made  settling  ponds  and  other  works  on  his  estate  for 
that  purpose.  In  1868,  the  Commissioners  of  Police  of  the  town, 
which  had  adopted  the  General  Police  Act  of  1862,  executed  drain- 
age works,  in  doing  which  they  took  advantage  of  the  proprietor's 
system  of  drainage,  with  his  knowledge  connecting  some  of  their 
drains  with  his  sewers  and  settling  ponds.  Thereafter  the  town 
increased,  and  the  quantity  of  sewage  drained  towards  the  proprietor's 
lands  was  thus  greatly  augmented*    The  sewage  irrigation  became 
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unsatisfactory,  and  was  abandoned.  In  1886,  the  proprietor,  in 
consequence  of  the  nuisance  caused  by  the  quantity  of  sewage  sent 
upon  his  lands,  raised  an  action  against  the  Commissioners, 
conchiding  for  declarator  that  the  town  was  not  entitled  to  send 
sewage  upon  the  pursuer's  lands,  and  for  interdict.  Held^  (1) 
that  no  contract  by  which  the  proprietor  was  bound  to  receive 
the  town  sewage  upon  his  lands  could  be  implied  from  the 
actings  of  parties;  and  (2)  that  he  could  not,  by  having  allowed 
the  drainage  system  of  the  town  to  ^  be  miade  so  as  to  join 
his  own,  without  objection,  be  held  to  have  acquiesced  in  their 
sending  sewage  upon  his  lands  in  time  coming,  and  therefore  that  he 
was  entitled  to  decree  of  declarator  and  interdict,  as  craved. 

The  Public  Health  Act  also  protects  the  rights  of  owners  of  irriga- 
tion and  navigation  works,  sec.  25,  providing : — 

''  Nothing  in  this  Act  contained  shall  enable  any  Local  Authority 
or  other  person  injuriously  to  affect — 

"  (1)  The  irrigation  of  lands  in  a  rural  district,  or  the  supjdy  of 
water  used  for  such  irrigation : 

"  (2)  The  supply  of  water  required  for  the  purposes  of  any  water- 
works established  by  Act  of  Parliament,  or  of  the  compensation 
water  required  to  be  given  by  the  owners  of  such  water- works,  unless 
the  Local  Authority  shaD  have  previously  obtained  the  consent  of 
such  owners : 

"  (3)  The  navigation  on  or  use  of  any  river,  canal,  dock,  harbour, 
lock,  reservoir,  or  basin,  in  respect  of  which  any  persons  are,  by  virtue 
of  any  Act  of  Parliament,  entitled  to  take  tolls  or  dues,  or  the  supply 
of  water  to  the  same,  or  any  bridges  crossing  the  same,  or  any 
towing-path  thereon : 

'*  Provided  always,  that  it  shall  not  be  lawful  for  the  Local  Authority 
to  execute  any  works  in,  through,  or  under  any  wharves,  quays, 
docks,  harbours,  locks,  reservoirs,  or  basins,  without  the  consent  in 
writing  in  every  case  of  the  persons  entitled,  by  virtue  of  any  Act 
of  Parliament,  to  take  tolls  or  dues  in  respect  thereof;  and  such 
persons  may,  at  their  own  expense,  and  on  substituting  other  sewers, 
drains,  culverts,  and  pipes  equally  effectual,  and  certified  as  such  by 
the  Inspector  to  the  Local  Authority,  take  up,  divert,  or  alter  the  level 
of  any  sewers  and  drains,  culverts  or  pipes,  constructed  by  any 
Local  Authority,  and  passing  under  or  interfering  with  such  rivers, 
x^nals,  docks,  harbours,  reservoirs,  or  basins,  or  the  towing-paths 
thereof,  and  do  all  such  matters  and  things  as  may  be  necessary  for 
carrying  into  effect  such  taking  up,  diversion,  or  alteration." 

In  seeking  an  outlet  for  their  sewage,  the  Commissioners  must 
keep  in  view  the  restrictions  imposed  by  the  Rivers  Pollution  Pre- 
vention Act,  1876,  39  &  40  Vict.  c.  75,  which  provides,  inter  alia: — 

**  Sec,  3.  Every  person  who  causes  to  fall  or  flow,  or  knowingly 
permits  to  fall  or  flow  or  to  be  carried  into  any  stream,  any  solid  or 
liquid  sewage  matter,  shall  (subject  as  in  this  Act  mentioned)  be 
deemed  to  have  committed  an  offence  against  this  Act.  Where  any 
sewage  matter  falls  or  flows  or  is  carried  into  any  stream  along  a 
channel  used,  constructed,  or  in  process  of  construction  at  the  date 
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of  the  passing  of  this  Act,  for  the  purpose  of  conyeyiDg  such  sewage 
matter,  the  person  causing  or  knowingly  permitting  the  sewage 
matter  so  to  fall  or  flow  or  to  be  carried  shall  not  be  deemed  to 
have  committed  an  offence  against  this  Act,  if  he  shows  to  the  satis- 
faction of  the  Court  having  cognisance  of  the  case,  that  he  is  using 
the  best  practicable  and  available  means  to  reiider  harmless  the 
sewage  matter  so  falling  or  flowing  or  carried  into  the  stream. 
Where  the  Local  Government  Board  are  satisfied,  after  local  inquiry, 
that  further  time  ought  to  be  granted  to  any  Sanitary  Authority 
which,  at  the  date  of  the  passing  of  this  Act,  is  discharging  sewage 
matter  into  any  stream,  or  permitting  it  to  be  so  discharged,  by  any 
such  channel  as  aforesaid,  for  the  purpose  of  enabling  such  Authority 
to  adopt  the  best  practicable  and  available  means  for  rendering 
harmless  such  sewage  matter,  the  Local  Government  Board  may  by 
order  declare  that  this  section  shall  not,  so  far  as  regards  the  dis- 
charge of  sewage  matter  by  such  channel,  be  in  operation  until  the 
expiration  of  a  period  to  be  limited  in  the  order.  Any  order  made 
under  this  section  may  l)e  from  time  to  time  renewed  by  the  Local 
Government  Board,  subject  to  such  conditions,  if  any,  as  they  may  see 
fit.  A  person  other  than  a  Sanitary  Authority  shall  not  be  guilty  of 
an  offence  under  this  section,  in  respect  of  the  passing  of  sewage 
matter  into  a  stream  along  a  drain  communicating  with  any  sewer 
belonging  to  or  under  the  control  of  any  Sanitary  Authority,  provided 
he  has  the  sanction  of  the  Sanitary  Authority  for  so  doing." 

In  sec.  20  the  word  "  stream  "  is  thus  defined  : — 

"  *  Stream '  includes  the  sea  to  such  extent,  and  tidal  waters  to  such 
point,  as  may,  after  local  inquiry  and  on  sanitary  grounds,  be 
determined  by  the  Local  Government  Board,  by  order  published  in 
the  London  Gazette ;  save  as  aforesaid,  it  includes  rivers,  streams, 
canals,  lakes,  and  watercourses,  other  than  watercourses  at  the 
passing  of  this  Act  mainly  used  as  sewers,  and  emptying  directly  into 
the  sea,  or  tidal  waters  which  have  not  been  determined  to  be 
streams  within  the  meaning  of  this  Act,  by  such  order  as  aforesaid." 

Sec.  21,  which  explains  the  modifications  of  the  Act  in  regard  to 
Scotland,  provides — 

"(1)  The  expression  'Sanitary  Authority'  shall  mean  and  include 
the  Local  Authority  in  any  parish  or  burgh  in  Scotland,  acting  under 
the  Public  Health  (Scotland)  Act,  1867  : 

"  (4)  This  Act  shall  be  read  and  construed  as  if  for  the  expression 
*the  Local  Government  Board,'  wherever  it  occurs  therein,  the 
expression  'the  Secretary  of  State'  were  substituted;  and  the 
expression  *  the  Secretary  of  State '  shall  mean  one  of  Her  Majesty's 
Principal  Secretaries  of  State." 

By  the  Act  48  &  49  Vict,  c  61,  sec.  5  (1),  the  powers  of  the 
Secretary  for  State  under  the  Rivers  Pollution  Act  are  transferred  to 
the  Secretary  for  Scotland. 

In  the  case  of  Milne  Home  v»  Police  Commissioners  of  Dunse, 
10th  June  1882  (9  R.,  924),  the  following  interlocutor  was  pro- 
nounced : — "  Find  and  declare  that  the  pursuers  have  good  and 
undoubted  right  to  have  the  water  of  the  stream  which,  after  the 
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confluence  of  its  several  sources  or  upper  tributaries  near  to  the  town 
of  Dunse,  flows  eastward  through  the  lands  and  farm  of  Grumstane 
and  other  lands  belonging  to  William  Hay,  Esq.  of  Drummelzier,  and 
thereafter  enters  and  flows  on  through  and  ex  adverso  of  certain 
parts  of  the  lands  and  barony  of  Wedderbum  lying  in  the  county  of 
Berwick,  transmitted  to  and  allowed  to  flow  through  and  ex  adverso 
of  the  said  lands  and  barony  of  Wedderbum  in  a  state  fit  for  the 
primary  uses  and  purposes  of  washing,  bleaching,  and  the  watering 
of  cattle ;  and  that  the  defenders  have  no  right  to  pollute  the  said 
water,  or  to  use  it  or  the  bed  of  the  said  stream,  or  of  its  sources  or 
tributaries,  in  any  way  or  for  any  purpose  so  as  to  render  the  said 
water  unfit  for  any  of  the  primary  uses  and  purposes  foresaid,  where 
and  so  far  as  it  flows  through  or  ex  adverso  of  the  said  lands  and 
barony  of  Wedderbum :  And  in  respect  of  the  said  report  and  the 
minute  for  the  defenders,  No.  268  of  process,  Find  it  unnecessary  to 
dispose  further  of  the  conclusions  of  the  summons,  and  dismiss  the 
same,  and  decem :  Find  the  pursuers  entitled  to  expenses  down  to 
and  including  the  6th  day  of  July  1880,  and  remit,  etc.  Quoad 
uitra^  find  no  expenses  due  to  or  by  either  party." 

In  Caledonian  Railway  Company  v,  Baird  &  Co.,  14th  June  1876 
(3  R.,  839),  a  proprietor  erected  a  village  for  the  accommodation  of 
the  miners  in  his  employment  on  the  banks  of  a  stream  formerly 
suitable  for  primary  uses.  Drains  were  provided  to  carry  ofi*  surface 
water  and  water  from  washing-houses  through  filtering  beds  into  the 
stream,  other  arrangements  being  made  by  the  proprietor  for  the 
removal  of  excreta  and  refuse  from  the  miners'  cottages^  which,  if 
attended  to  by  the  inhabitants,  would  have  prevented  such  polluting 
matters  from  reaching  the  stream.  In  an  action  for  interdict  against 
the  proprietor  at  the  instance  of  an  inferior  heritor,  who  alleged  thai 
the  water  from  the  drains  polluted  the  stream,  the  defender  pleaded^ 
{!)  that  the  stream  was  the  natural  channel  of  the  drainage  of  his 
lands,  and  (2)  that  there  had  been  no  pollution.  HeJd^  on  considera- 
tion of  a  proof,  that  pollution  of  the  stream  by  the  drains  had  been 
proved,  and  that,  unless  the  pollution  was  stopped,  the  pursuer  would 
be  entitled  to  have  his  rights  protected  by  interdict  against  the 
defender. 

Observed  (jter  Lord  Giffbrd),  that  if  a  landlord  cannot  erect  a  village 
without  polluting  a  pure  stream  he  must  not  erect  it. 

But  in  Bums  v.  Maitland,  Scotsman,  19th  Oct  1892,  Sir  James 
Gibson  Maitland,  Bart.,  of  Bamton,  etc.,  sought  to  interdict  Mrs. 
Isabella  Burns  and  her  husband  Andrew  Bums,  potato  merchant^ 
West  Norton,  Ratho,  from  discharging,  from  their  Lochend  Cottages, 
sewage  into  the  bum  passing  through  his  farm  of  Hallyards,  Kirk- 
liston, Midlothian.  In  the  Outer  House,  Lord  Kincairney  found  that 
the  respondents,  Mr.  and  Mrs.  Bums,  were  proprietors  of  Lochend 
Cottages,  which  did  not  adjoin  the  bum,  and  were  not  bounded  by 
it ;  that  the  respondents  had  laid  a  drain  through  land  intervening 
between  their  houses  and  the  bum  from  their  houses  to  the  burn, 
and  had  placed  a  cesspool  in  the  course  of  the  drain ;  that  the  drain 
ba4  been  laid  for  the  purpose  of  carrying  such  water  and  sewage  aa 
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(iras  thrown  into  thd  sinks  at  the  cottages  to  the  bum ;  that,  in  the 
ordinary  and  probable  use  of  the  sinks,  polluting  water  might  be 
passed  through  the  drain  to  the  bum;  that  the  bum  was  already 
polluted  so  as  to  be  unfit  for  domestic  use,  but  that  it  was  not 
proved  to  be  unfit  for  the  use  of  cattle  and  horses ;  and  that  the 
respondents  were  not  entitled  to  increase  the  impurity  of  the  bum. 
He  therefore  interdicted  the  respondents,  as  craved.  The  respond- 
ents reclaimed,  and  the  Second  Division  recalled  the  Lord  Ordinary's 
interlocutor  and  refused  interdict,  on  the  ground  that  it  was  not 
proved  that  the  respondents  had  polluted  the  stream,  or  that  there 
was  any  reasonable  apprehension  that  they  would  pollute  it  in  the 
future. 

Lord  Toung  said  :  "  The  complainers'  pleas  in  law  are,  not  only  in 
my  opinion,  but  in  the  opinion  of  the  Lord  Ordinary,  unfounded  in 
fact,  for  the  Lord  Ordinary  states  more  than  once  that  it  was  dis- 
tinctly proved  that  the  water  was  not  polluted,  and  had  not  been 
polluted  since  the  month  of  January,  when  the  cesspool  was  put  in. 
But  the  Lord  Ordinary  thought  that,  as  it  was  not  certain  upon  the 
evidence  that  pollution  might  not  arise  hereafter,  interdict  ought  to 
be  granted.  I  cannot  assent  to  that.  It  is  a  proposition  of  a  very 
dangerous  character,  and  without  either  reason  or  .authority  to 
support  it,  in  a  case  of  that  sort.  A  work  might  be  of  such  a 
character  as  that,  if  allowed  to  proceed,  it  might  occasion  a  nuis- 
ance. But  this  is  a  petty  case  about  the  dwellers  in  those  cottages 
sending  the  washings  of  their  clothes  and  their  floors  through  a  pipe 
into  the  burn  ;  and  that  the  anticipation  that  people  of  dirty  habits 
might  send  down  something  nastier  hereafter  should  justify  inter- 
dict, was  a  proposition  to  which  he  could  give  no  countenance  at  all. 
I  should  like  to  say  for  myself,  that  with  respect  to  the  ordmary 
discharges  from  human  dwellings,  I  am  not  of  opinion  that  they  are 
in  the  same  position  as  the  discharges  from  manufactories.  I  am 
quite  of  opinion  that  the  dwellers  in  houses  or  cottages,  on  the  banks 
or  in  the  neighbourhood  of  a  bum,  are  bound  to  have  due  regard  for 
the  interests  of  their  neighbours,  and  not  send  into  the  bum  matter 
from  their  houses  which,  in  the  ordinary  course  of  human  life,  could 
be  avoided.  But  to  say  that  the  residents  in  cottages  on  the  banks 
of. streams,  where  there  was  no  artificial  water-supply,  causing  a 
nuisance  which,  in  the  ordinary  course  of  life,  would  not  be  pro- 
duced, were  to  be  interdicted  from  putting  the  ordinary  dis- 
charges from  their  cottages  where  they  would  get  into  the  bum,  is 
a  proposition  to  which  I  cannot  give  my  assent.  Suppose  the 
ground  between  the  cottages  and  the  bum  had  been  6  instead  of 
300  yards,  and  had  been  laid  with  concrete ;  the  water  was  thrown 
out,  and  it  ran  over  the  concrete  and  into  the  bum,  and  if  there 
was  a  gutter  made  to  facilitate  the  flow  it  would  mn  into  it.  To 
deny  the  right  of  that  would  be  to  deny  the  right  of  having  human 
habitations  on  the  banks  of  a  stream,  or  so  near  it  that  water  would 
run  into  it  They  might  throw  it  on  the  adjacent  ground.  Why  t 
because  it  was  a  necessity  of  human  life.  It  must  find  its  way  from 
the  house  somewhere^  and  it  would  find  its  way  by  the  natural  slope 
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of  the  ground  into  the  burn,  and  if  the  proprietor  made  a  gutter  to 
make  it  run  down,  I  can  see  no  manner  of  objection  to  that  The 
operation  of  any  law  to  the  contrary,  and  the  application  of  it  by 
the  Courts  in  interdict  processes,  would  have  prevented  the  rise  and 
growth  of  every  town  and  village  in  Scotland  and  England  too.  I 
do  not  think  it  is  reasonable  to  agree,  and  I  cannot  agree,  with  any 
observations  which  might  have  been  made  by  any  learned  judges 
in  other  cases,  and  which  would  lead  to  the  conclusion  that  what 
was  essential  to  the  course  of  human  life  in  the  neighbourhood  or 
on  the  banks  of  streams  was  to  be  interdicted  if  there  was  impurity 
occasioned  to  the  water  below.  I  think  there  must  be  impurity 
occasioned  to  the  water  below,  if  it  get  in  and  is  not  previously 
filtered,  which  the  dwellers  in  cottages  could  not  do,  and  which  I 
know  of  no  law  requiring  them  to  do." 

The  other  judges  concurred  in  the  judgment,  on  the  ground  that 
it  was  not  proved  that  there  had  been  actual  pollution,  or  that  there 
was  reason  to  apprehend  immediate  risk  of  pollution. 

In  Moncreiffe  v.  Perth  Police  Commissioners,  4th  June  1886  (13 
R.,  921),  a  riparian  proprietor  and  owner  of  salmon-fishings  on  the 
Tay,  immediately  below  Perth,  where  the  river  is  public,  navigable, 
and  tidal,  sought  decree  against  the  Police  Commissioners  of  the 
burgh — (1)  of  declarator  of  his  right  to  have  the  water  of  the  river 
sent  down  to  him  in  an  unpolluted  state,  so  as  not  to  destroy  or 
diminish  the  amenity  of  the  river  or  injuriously  affect  his  fishings, 
and  of  the  fact  that  they  had  polluted  the  river  so  as  to  cause  nuis- 
ance to  him  and  injury  to  his  fishings ;  and  (2)  of  interdict  to  pre- 
vent them  from  polluting  the  river  by  the  introduction  of  sewage. 
Hdd^  (1)  that,  whether  the  pursuer  as  a  riparian  proprietor  of  such 
a  river  had  or  had  not  a  title  to  sue,  as  to  which  all  opinion  was 
reserved,  he  had  a  title  to  sue  as  owner  of  salmon-fishings  ;  and  (2) 
that,  although  the  water  had  been  unfit  for  primary  purposes  for 
more  than  forty  years,  and  decree  of  declarator  must  be  refused,  he 
was  entitled  to  be  protected  by  interdict,  if  necessary,  to  prevent  a 
re-arrangement  of  the  sewage  system  of  the  city,  by  which  the  wholo 
sewage,  which  had  hitherto  been  discharged  into  the  river  at  three 
different  points  above  the  pursuer's  property,  and  at  a  distance  of 
from  one  mile  to  half  a  mile  from  it,  was  to  be  all  discharged  at  one 
point  less  than  half  a  mile  above  the  pursuer*s  fishings. 

In  Magistrates  of  Portobello  v.  Magistrates  of  Edinburgh,  9th 
Nov.  1882  (10  R.,  130),  it  was  held  that,  in  proceedings  under  the 
Rivers  Pollution  Prevention  Act,  1876,  it  is  competent  to  ap- 
peal the  judgment  of  the  Sheriff-Substitute  to  the  Sheriff^  and  that 
the  Act  implies  at  a  record  of  the  evidence  led  should  be  kept. 

Observed  (per  Lord  Justice-Clerk),  that  where  a  well-known  and 
recognised  jurisdiction  is  invoked  by  the  Legislature,  for  the  purpose 
of  carrying  out  a  series  of  provisions  which  are  important  for  the 
public,  without  any  specific  form  of  process  being  prescribed,  the 
presumption  is  that  the  ordinary  forms  of  such  Court  are  to  be 
observed  in  carrying  out  the  provisions,  and  indeed  generally,  that 
the  Court  has  been  selected  because  it  is  seen  to  be  advisable  that 
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the  ordinary  rules  of  such  Court,  and  the  forms  of  its  procedure, 
should  be  applied  to  give  effect  to  the  provisions  of  the  Act. 

In  an  appeal  under  the  "Rivers  Pollution  Prevention  Act,  1876," 
the  case  stated  set  forth  that  a  Sanitary  Authority  was,  and  had 
been  for  a  long  period  before  the  passing  of  the  Act,  sending  a  large 
quantity  of  sewage  into  a  watercourse  which  joined  a  larger  stream, 
the  water  in  which  above  the  junction  was  available  for  most  prim- 
ary purposes,  and  that  the  combined  stream  fell  into  the  sea  three 
miles  below  the  junction ;  that  the  effect  of  this  flow  of  sewage  was 
that  in  the  summer  montiis  the  greater  part  of  the  contents  of  the 
combined  stream  was  foully  polluted  j  Uie  case,  while  it  contained 
the  statement  that  the  combined  stream  had  been  for  more  than 
forty  years  carrying  more  or  less  polluted  water  to  the  sea,  also  stated 
that  Uie  pollution  had  been  largely  increased  within  the  last  twenty 
years,  but  no  specific  averment  was  made  of  a  prescriptive  right  to 
pollute  the  combined  stream.  Held,  that  although  the  tributary 
stream  was  at  the  date  of  the  Act  "  mainly  used  as  a  sewer,"  and 
was  therefore  excepted  from  the  operation  of  the  Act,  the  stream 
into  which  it  flowed  was  not  so  used,  and  that  therefore  the  poUu^ 
tion  of  the  latter  must  be  prevented. 

Opinions  reserved,  as  to  whether  it  would  be  a  good  answer  to  a 
complaint  under  the  Act,  that  a  prescriptive  right  had  been  acquired 
to  pollute  a  stream  such  as  the  combined  one  in  question. 

In  this  case  the  Lord  Justice-Clerk  said :  *'  Then  there  is  the 
last  point — the  point  in  regard  to  the  heritable  right — the  right  con- 
stituted by  forty  years'  possession.  I  think  it  plain  on  the  case  that 
there  is  no  such  right  The  case  is,  that  before  1851  the  primary 
uses  were  substantially  enjoyed.  It  is  of  no  moment  whatever  that 
it  was  used  for  the  purpose  of  conveying  sewage,  provided  the  prim- 
ary uses  were  not  thereby  destroyecl ;  and  it  is  necessary  for  the 
upper  heritor  to  show  that  the  primary  uses  have  been  destroyed 
before  the  upper  heritor  can  have  his  prescriptive  right  to  pollute 
the  stream  established." 

But  it  must  not  be  forgotten  that  the  powers  of  riparian  pro- 
prietors at  common  law  are  more  effective  than  any  of  the  statutory 
provisions  for  preventing  the  pollution  of  streams.  The  Commis- 
sioners are  not  entitled  to  interfere  with  the  common-law  rights  of  any 
person  by  sending  sewage  into  streams.  The  fact  that  sewage  has  lieen 
discharged  into  a  stream  for  the  prescriptive  period  will  not  entitle 
them  to  increase  the  amount  of  sewage  so  as  to  affect  any  rights. 

In  Scott  v.  Scott,  28th  June  1881  (8  R.,  851),  where  A.  feued 
part  of  his  ground  for  the  erection  of  dwelling-houses,  and  gave  the 
feuars  right  to  send  sewage  through  a  drain  passing  through  the  re- 
mainder of  his  ground  into  an  ordinary  field  drain,  which  communi- 
cated with  an  open  ditch  on  an  adjoining  property  belonging  to  B, 
Held,  that  B.  was  entitled  to  interdict  against  A.  discharging  the 
fiewage  into  the  said  ditch. 

In  Local  Authority  of  Edinburgh  v.  Henderson,  9th  July  1885 
(2  Scot.  Law  Rev.,  189),  a  riparian  proprietor,  whose  lands  ex- 
tended ad  medium  JUum  fiuminis,  had  under  his  titles  the  right 
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(which  he  and  his  predecessors  exettsised  for  more  than  the  pre- 
scriptive period)  to  dam  back  the  water  of  the  river,  by  means 
of  a  cauld  or  weir,  for  the  supply  of  a  mill  lower  down.  At 
the  date  when  the  cauld  was  erected  the  stream  was  fit  for 
primary  purposes,  but  in  course  of  time  it  became  so  polluted  by 
the  operations  of  upper  proprietors,  that  in  consequence  thereof, 
and  of  the  stagnation  of  the  current  caused  by  the  cauld,  a  de- 
posit of  noxious  matter  was  formed  in  the  bed  of  the  river  for 
a  considerable  distance  above  the  cauld.  In  a  complaint  to  the 
Sheriff  at  the  instance  of  the  Local  Authority,  under  the  Public 
Health  (Scotland)  Act,  1867,  founded  upon  averments  to  the  effect 
that  the  bed  of  the  river  immediately  above  the  cauld  was  so 
foul  as  to  fall  within  the  statutory  definition  of  a  "nuisance" — 
Hdil^  (1)  that  the  alvem  of  the  river  was  a  "watercourse"  within 
the  meaning  of  the  Act,  sec.  16  (6),  and  consequently  that  the 
application  was  competent;  (2)  that  the  existence  of  the  alleged 
nuisance  was  proved ;  and  (3)  that  the  respondent,  as  "  author  of 
a  nuisance ''  in  the  sense  of  the  Statute,  was  bound  to  take  such 
steps  as  might  be  necessary  for  cleansing  that  portion  of  the  channel 
of  the  stream  which  was  upon  his  property. 

The  case  was  afterwards  carried  to  the  Bill  Chamber  by  a  note 
of  suspension,  on  the  ground  that  the  channel  of  a  river,  such  as 
the  Water  of  Leith,  is  not  a  "  watercourse  "  within  the  meaning  of 
the  Act,  and  that  the  application  was  therefore  incompetent;  but 
the  Lord  Ordinary  on  the  Bills  (Trayner),  on  21st  Nov.  1885,  re- 
fused the  note,  with  expenses. 

The  Commissioners  of  a  burgh  were  threatened  with  legal  pro- 
ceedings, to  compel  them  to  put  an  end  to  a  nuisance  caused  by  the 
discharge  of  sewage  from  the  burgh  into  a  burn.  They  took  the 
opinion  of  Counsel — Mr.  (afterwards  Lord)  Rutherfurd-Clark  and 
Mr.  J.  B.  Balfour — which  was  to  the  following  eflfect : — 

"  From  the  explanations  given  at  consultation,  we  understand  that 
although  sewage  from  the  burgh  has  for  a  long  period  found  its  way 
into  the  bum,  it  did  not  create  a  nuisance  at  X.,  or  elsewhere  along 
the  course  of  the  burn,  until  the  memorialists'  system  of  drainage 
was  introduced.  This  being  so,  the  memorialists  could  not,  we 
think,  successfully  plead  that  the  bum  had  been  for  the  prescrip- 
tive period  dedicated  to  the  reception  of  sewage,  to  the  extent  of 
entitling  them  to  continue  that  of  which  the  proprietor  of  X.  com- 
plains, viz.  a  nuisance  ex  adverso  of  his  lands.'' 

Before  a  watercourse  can  become  a  "  nuisance "  in  the  sense  of 
the  Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict.  c.  101,  sec. 
16,  sub-head  (ft),  it  must  be  "so  foul  as  to  be  injurious  to  health." 
The  opinion  of  Counsel  was  obtained  by  a  Local  Authority  under 
that  Act,  in  the  following  circumstances.  A  watercourse  was  polluted 
by  sewage  from  a  burgh,  where  there  was  no  drainage  system.  At 
one  point  in  the  course  of  the  stream  it  was  dammed  up  for  the 
supply  of  water  to  a  mill,  and  a  nuisance  was  thereby  caused. 
Counsel  (Lord  Advocate  Balfour),  advised : — 

"  (1)  It  appears  to  me  that  the  first  and  most  imperative  duty  in- 
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cumbent  upon  the  memorialists  is  to  enforce  the  removal  of  the  dam, 
which  is  undoubtedly  an  aggravated  nuisance,  and  has  been  con- 
demned as  such  by  the  Medical  Officer.  By  sec.  4  of  the  Public 
Health  Act,  1867,  the  'author  of  a  nuisance'  is  defined  to  be  'the 
person  through  whose  act  or  default  the  nuisance  is  caused,  exists, 
or  is  continued,  whether  he  be  the  owner  or  occupier  or  both.' 
Where,  therefore,  a  nuisance  exists  upon  the  ground  of  a  pro- 
prietor, he  is,  in  the  statutory  sense,  the  author  of  it,  and  is  liable 
to  be  proceeded  against  for  its  removal,  even  although  he  may  not 
himself  contribute  to  the  impurities  which  form  the  primary  cause 
of  it.  Vide  the  opinion  of  the  Lord  President  in  the  case  of  the 
Cadder  Local  Authority  v,  Lang  (6  R.,  1242),  the  opinion  of  Lord 
Young  in  the  Barony  Parochial  Board  v,  Cadder  Parochial  Board 
(10  R.,  510),  and  the  case  of  the  Local  Authority  of  Govan  v. 
Mackinnon,  etc,  10th  July  1885.  In  the  last-mentioned  case,  the 
Local  Authority  of  a  burgh  lodged  a  complaint  against  the  pro- 
prietors of  certain  lands  divided  by  a  bum,  to  have  it  found  that 
the  burn  was  a  nuisance,  being  polluted  by  sewage.  It  was  proved 
that  the  pollution  was  not  caused  by  the  defenders  or  their  tenants, 
but  by  persons  higher  up.  The  Sheriff,  however,  decided  that  the 
defende]*s,  as  owners  of  the  lands  on  which  the  nuisance  existed,  were 
the  authors  of  the  nuisance,  and  ordained  them  to  abate  it,  and  his 
judgment  was  affirmed.  W.  is  therefore,  in  the  statutory  sense,  the 
author  of  the  nuisance,  and  is  bound  to  abate  it.  I  understand  he 
is  willing  to  do  so  voluntarily  ;  but  if  not,  I  consider  that  it  would 
be  the  duty  of  the  memorialists  to  take  proceedings  against  him, 
under  sec.  18  of  the  Public  Health  Act,  1867.  The  petition  to  the 
Sheriff  should  probably  pray  not  only  for  the  removal  of  the  dam, 
which  was  erected  by  the  owner  or  his  tenant,  but  also  for  the  re- 
moval of  the  large  quantity  of  polluted  deposit  which  appears  to 
have  gathered  in  and  about  the  dam. 

"(3)  It  appears  to  me,  upon  the  information  submitted,  that 
questions  of  much  difficulty  may  arise  with  the  Police  Commissioners. 
Seeing  that  these  Commissioners  are,  I  presume,  the  Local  Authority 
for  the  burgh,  any  proceedings  against  them  would  require  to  be 
taken  under  sec  99  of  the  Public  Health  Act,  1867.  If  the  Com- 
missioners had  a  regular  system  of  drainage  vested  in  them,  or  under 
their  control,  I  consider  that  they  would  be  answerable  for  the  dis- 
charge of  the  polluting  matter  into  the  bum  by  such  a  system.  It 
appears,  however,  that  there  is  no  public  system  of  drainage  or 
sewerage  in  the  burgh,  and  it  does  not  appear  that  the  drains  origin- 
ally made  by  the  Road  Trustees  for  carrying  off  the  surface  water 
are  now  vested  in  the  Commissioners,  or  are  under  their  control. 
Further,  it  does  not  appear  that  the  '  bores,'  by  which  the  owners 
or  occupiers  of  premises  in  the  burgh  discharge  their  sewerage  into 
the  coal  wastes,  are  either  vested  in  or  under  the  control  of  the  Com- 
missioners. The  complaint  against  the  Commissioners  would  there- 
fore seem  to  resolve  very  much  into  this, — that  they  are  allowing  the 
inhabitants  to  throw  polluting  matters  on  to  the  streets  or  courts, 
from  which  these  matters  find  their  way  into  the  bum,  and  also  that 
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they  are  permitting  inhabitants  to  discharge  sewage,  etc.,  by  private 
*  bores '  into  the  coal  wastes,  from  which  it  ultimately  reaches  the 
burn  by  the  day  level.  A  further  difficulty  arises  from  the  fact  that 
the  burn  above  the  dam  has  not,  as  yet  at  all  events,  been  declared 
by  any  public  authority  to  be  a  nuisance,  in  the  sense  of  sec  16  of 
the  Public  Health  Act  of  1867.  .  .  . 

"  It  is  to  be  kept  in  view  that,  in  order  to  a  watercourse,  ditch,  etc., 
being  a  nuisance  under  sec.  16  of  the  Public  Health  Act,  1867,  it 
must  be  *so  foul  as  to  be  injurious  to  health,'  being  much  more 
than  is  required  to  entitle  a  lower  riparian  proprietor  to  complain  of 
the  pollution  of  a  stream  at  common  law.  While,  therefore,  it  may 
be  that  the  memorialists  would,  upon  further  investigation,  be  in  a 
position  to  prevail  in  a  proceeding  against  the  Commissioners,  under 
sec.  99  of  the  Act,  I  cannot  say,  upon  the  information  submitted, 
that  they  are  now  in  such  a  position,  and  it  will  be  for  the  memori- 
alists to  consider  whether,  instead  of  embarking  upon  a  doubtful 
litigation,  their  best  course  would  not  be  to  try  to  get  the  Commis- 
sioners voluntarily  to  adopt  some  scheme  by  which  the  sewage  of  the 
burgh  would  be  so  disposed  of  as  not  to  pollute  the  burn,  or  at  all 
events  not  to  pollute  it  to  such  an  extent  as  to  constitute  a  nuisance 
in  the  statutory  sense.  If  any  of  the  lower  riparian  proprietors  con- 
sider that  they  have  grounds  for  taking  proceedings  by  way  of  inter- 
dict, or  declarator  and  interdict,  against  either  the  Commissionei-s 
or  the  persons  who  may  be  actually  discharging  polluting  matters 
into  the  bum,  it  will  be  open  to  them  to  do  so.  Whether  such  pro- 
ceedings could  be  met  by  the  plea  of  prescription,  I  cannot  upon  the 
information  before  me  say." 

For  further  observations  on  nuisances  caused  by  sewage  pollution, 
see  under  sec.  219. 

In  England  the  law  of  pollution  is  similar.  "  A  watercourse,  though 
artificial,  may  have  been  originally  made  under  such  circumstances  as 
to  give  all  tlie  rights  that  the  riparian  proprietors  would  have  had  if 
it  had  been  a  natural  stream ;  and  therefore,  in  an  action  by  one 
riparian  proprietor  against  another  for  the  pollution  and  division  of 
a  watercourse,  it  was  held  to  be  a  misdirection  of  the  judge  to  tell 
the  jury  that,  if  the  stream  were  artificial  and  made  by  the  hand  of 
man,  the  plaintiff  could  have  no  cause  of  action."  Sutcliff  r.  Booth 
(32  L.  J.,  Q.  B.,  136 ;  9  Jur.,  K  S.,  1037).— Glen,  p.  66. 

The  vesting  of  sewers  in  Local  Authorities  by  virtue  of  sec  13 
(of  38  &  39  Vict  c  55)  does  not  take  away  the  rights  which  persons 
may  have  obtained  by  prescription  to  send  their  sewage  down  such 
sewers.  See  Attorney-General  v.  Dorking  Guardians  (L.  R.,  20  Ch. 
D.,  595 ;  51  L.  J.,  Ch.,  N.  S.,  590  ;  46  L.  T.,  N.  S.,  573 ;  30  W.  R., 
579). 

Sec  21  gives  the  owners  and  occupiers  of  all  premises  in  the 
district  the  right  to  drain  into  the  sewers  of  the  Local  Authority. 
By  sec  24,  where  the  Local  Authority  desire  to  alter  their  system  of 
sewerage,  they  must,  at  the  expense  of  the  district,  provide  com- 
munication between  their  new  sewers  and  the  drains  of  houses  which 
have  previously  emptied  into  the  old  system. 
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"  On  the  other  hand,  the  Local  Authority  do  not,  by  virtue  of  the 
previously  existing  prescriptive  rights  of  individuals,  themselves 
possess  a  prescriptive  right  to  discharge  sewage  into  a  stream. 
Attorney-General  v,  Luton  (2  Jur.,  N.  S.,  180). 

*'  A  person  entitled  to  a  limited  right,  who  exercises  it  in  excess  so 
as  to  cause  a  nuisance,  cannot  maintain  a  right  of  action  for  an 
obstruction  of  the  original  right  of  easement  until  its  exercise  has 
been  reduced  within  its  original  limits.  Thus,  if  a  man  has  a  limited 
right  to  the  use  of  a  window,  and  he  enlarges  it  considerably,  the 
only  way  in  which  the  person  who  is  annoyed  by  the  enlargement  of 
the  window  can  prevent  that  nuisance,  is  by  erecting  a  barrier,  and 
stopping  the  whole  up.  So,  if  a  limited  right  to  the  use  of  a  drain 
exists,  such  as  to  send  clean  water  only  through  it^  and  the  person 
claiming  that  right  sends  dirty  or  foul  water,  the  person  having  the 
property  in  the  drain  may  stop  the  whole  of  the  water  from  flowing 
until  the  use  of  the  right  is  brought  within  its  original  limits. 
Cawkwell  v.  Russell  (26  L.  J.,  Exch.,  34) ;  Watson  t;.  Troughton  (48 
L.  T.,  N.  S.,  508 ;  47  J.  P.,  518). 

"  Nor,  if  a  person  have  a  prescriptive  right  to  drain  certain  premises 
into  his  neighbour's  land,  can  he  throw  the  drainage  of  other  premises 
into  the  drain.  Per  James,  L.  J. :  '  If  a  man  has  an  artificial  drain 
or  sewer  by  which  he  drains  anything,  either  water  or  sewage,  into 
his  neighbour's  land,  he  cannot  use  that  drain  so  as  to  drain  another 
close  or  another  house.  It  seems  to  me  impossible  to  suppose  that 
there  is  anything  in  the  English  law  to  say  that  a  man  has  the  right 
to  pour  in  as  much  sewage  water  as  can  come  from  anywhere, 
limited  only  by  the  size  of  the  particular  drain.*  Metropolitan  Board 
of  Works  V,  London  and  North- Western  Railway  Company  (L.  R.,  17 
Ch.  D.,  246 ;  50  L.  J.,  Ch.,  409 ;  44  L.  T.,  N.  S.,  270;  29  W.  R., 
693). 

**  A  reservation  in  a  lease  of  *  the  free  running  water  and  soil 
coming  from  any  other  buildings  and  lands  contiguous  to  the 
premises  hereby  demised  in  and  through  the  sewers  or  watercourses 
made  or  to  be  made  within,  through,  or  under  the  said  premises,' 
extends  to  water  and  soil  coming  to  and  from — though  not  actually 
first  arising  upon  or  out  of — the  contiguous  land  or  buildings,  but 
does  not  extend  beyond  such  *  water  and  soil,'  as  are  the  product  of 
the  ordinary  use  of  the  land  and  buildings  for  habitation,  therefore 
not  to  the  refuse  of  manufactories  and  tanyards,  etc.  Chad  wick  v. 
Marsden  (L.  R.,  2  Exch.,  285;  36  L.  J.,  Exch.,  177;  16  L.  T., 
N.  S.,  666;  15  W.  R.,  964). 

**  With  reference  to  rights  of  drainage  as  between  adjoining  owners, 
it  had  been  held  that  the  owner  of  one  tenement  had  a  right 
of  action  against  the  owner  of  an  adjoining  tenement  in  respect  of 
the  flooding  of  his  premises ;  such  flooding  having  arisen  from  an 
obstruction  in  a  drain  upon  the  adjoining  tenement,  that  prevented 
water  brought  by  a  spout  from  that  tenement  to  the  plaintifi^s 
premises  from  flowing  away  again  in  the  manner  in  which  it  had 
been  accustomed  to  flow  since  the  two  tenements  were  in  the  owner- 
ship of  the  same  person.     Pyer  v.  Carter  (I  H.  and  N.,  916).     But 
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this  decision  was  disapproved  l)ylbe  Court  of  Appeal,  who  laid  down 
the  rule  that,  on  the  grant  by  the  owner  of  a  tenement  of  part  of 
that  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to  the 
grantee  all  those  continuoiis  and  apparent  easements  over  the  other 
part  which  are  necessary  to  the  reasonable  enjoyment  of  the  part 
granted,  and  have  been  theretofore  used  for  its  benefit;  but  that, 
except  in  the  case  of  easements  of  necessity,  there  is  no  similar 
implication  in  favour  of  the  grantor,  who  must  expressly  reserve  ia 
the  grant  any  easement  which  he  intends  to  reserve  over  the  part 
granted."  Wheeldon  ».  Burrows  (L.  E.,  12  Ch.  D.,  31 ;  48  L.  J., 
Ch.,  863 ;  41  L.  T.,  N.  S.,  327);  following  Suffield  v.  Brown  (4  De 
G.  J.  and  S.,  185  ;  33  L.  J.,  Ch.,  249 ;  10  Jur.,  N.  S.,  Ill ;  9  L.  T., 
N.  8.,  627).— Glen,  p.  40. 

"  Apart  from  the  express  provision  contained  in  the  above  section 
(38  <&  39  Vict.  c.  55,  sec.  17),  there  is  an  established  principle  that 
general  statutory  powers  conferred  for  carrying  out  a  certain  object 
must  be  so  exercised  as  not  to  create  a  nuisance.  Managers  of  Metro 
politan  Asylum  District  v.  Hill  (L.  R.,  6  App.  Cas.,  193;  50  L.  J., 
Q.  B.,  353;  44  L,  T.,  N.  S.,  653;  27  W.  R.,  617 ;  45  J.  P.,  664). 
Though,  where  special  power  is  given  or  a  special  duty  imposed  to  do  a 
particular  thing  in  a  particular  manner,  and  the  thing  cannot  be  so  done 
without  necessarily  creating  a  nuisance,  the  Statute  must  be  taken  to 
have  legalised  the  nuisance.  Blantyre  v,  Clyde  Navigation  Trustees 
-(W.  N.,  1871,  p.  69).  And  this  is  so  even  where  there  is  a  discretion 
with  respect  to  the  site  to  be  chosen  for  establishing  that  which  will 
cause  the  nuisance.  London,  Brighton,  and  South  Coast  Railway 
Company  v,  Truman,  Hanbury,  &  Company  (L.  R.,  11  App.  Cas.,  45), 

**  If  a  stream,  into  which  sewage  is  discharged  by  a  Local  Authority 
pr  by  a  private  person,  is  so  polluted  as  to  cause  a  public  nuisance-— 
that  is  to  say,  to  be  injurious  to  the  neighbouring  inhabitants  gener*- 
ially-^proceedings  may  be  taken,  either  in  the  naine  of  the  Queen  by 
indictment,  or  in  the  name  and  with  the  consent  and  fiat  of  the 
Attorney-General  for  an  injunction.  If  the  pollution  is  specially 
injurious  to  a  particular  person,  he  may  bring  his  action  for  damages 
in  respect  of  any  injury  which  he  has  already  sustained,  and  is  cdso 
entitled  to  an  injunction  to  restrain  the  continuance  or  commence- 
ment of  the  pollution  which  has  caused  or  will  cause  injury  to  him,'* 
—Glen,  p.  47. 

"  In  an  order  for  an  injunction  to  restrain  the  pollution  of  a  stream, 
it  ia  proper  to  insert  the  words,  *  to  the  injury  of  the  plaintiff,'  in 
order  to  establish  a  ground  for  the  interference  of  the  Court,  and  to 
prevent  its  authority  being  invoked  for  trivial  purposes.  Lingwood 
r.  Stowmarket  Company  (L.  R,  1  Eq.,  77 ;  13  L.  T.,  N.  S.,  540 ; 
11  Jur.,  N.  S.,  993 ;  14  W.  R.,  78).  The  foUowing  was  the  order 
made  in  the  case : — **  Perpetual  injunction  to  restrain  tbe  defendants, 
etc.,  from  discharging  from  their  works,  in  the  Bill  mentioned,  into 
the  river  or  stream  in  the  Bill  also  mentioned,  so  as  to  cause  it  to 
flow  on  the  plaintiffs  lands,  etc.,  in  a  state  less  pure  than  that  in 
which  it  flowed  there  previously  to  the  establishment  of  the  said 
works,.  ancLtg  his  ir^ury  any  such  refuse  or  other  matter  as  was  di^* 
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charged  by  the  defendant^  from  their  said  works  into  the  said  rivea; 
or  stream  previously  to  the  iiling  of  the  said  Bill,  or  any  noxious  fluid 
or  othei?  foul  matters  whatsoever.' 

"  In  another  case — North  Staffordshire  Eailway  Company  r.  Tun- 
stall  (39  L,  J.,  Ch.,  131)— the  Ck>urt  observed  that  the  order  made 
on  that  occasion  would  serve  as  a  model  for  all  similar  cases.  Tho 
order  was  as  follows  : — 'This  Court  doth  order  that  an  injunction  be 
awarded  against  the  defendants,  the  Mayor,  etc.,  of  the  Borough  of  H., 
to  restrain  the  said  defendants,  their  servants  and  agents,  from  causing 
or  permitting  any  new  outfall  into  the  H.  brook,  or  any  new  sewer 
communicating  with  any  outfall  into  such  brook,  or  any  drain  or  other 
communication  with  any  suc^i  sewer,  whereby  any  sewage  water  may 
pass  into  the  H.  brook ;  and  it  is  ordered  that  an  iig  unction  be  also 
awarded  against  the  defendants,  the  Mayor,  etc.,  of  the  Borough  of 
H.,  to  restrain  the  said  defendants,  their  servants  and  agents,  from 
and  after  the  1st  of  Januaiy  1870,  from  causing  or  permitting  the 
sewage  of  the  Borough  of  H.  to  flow  or  pass  through  outfall  sewer  A 
or  outfall  sewer  B  in  the  information  and  Bill  mentioned,  or  any 
new  outfall  into  the  said  brook,  unless  and  until  the  same  shall  be 
sufficiently  purified  and  deodorised;  and  it  is  ordered  that  the 
defendants,  the  Mayor,  etc.,  of  the  Borough  of  H.,  do  pay  to  the 
plaintiffs.  A.,  B.,  etc.,  their  costs  of  this  suit  and  of  the  informa- 
tion, to  be  taxed  by  the  taxing-master,  and  any  of  the  parties  are 
to  be  at  liberty  to  apply  to  this  Court  as  they  may  be  advised.*  "— 
Glen,  p^  54. 

'^  Generally,  with  regard  to  the  abatement  of  a  nuisance  to  property, 
paused  by  sewage  or  otherwise,  it  has  been  held  that  in  abating  a 
nuisance  to  his  property  a  man  may  be  justified  in  interfering  (so  far 
as  is  necessary)  with  the  property  of  the  wrong-doer,  but  not  in 
interfering  with  the  property  of  innocent  third  persons ;  and  con- 
sequently, where  there  are  alternative  modes  of  abating  the  nuisance, 
he  is  bound  to  choose  that  mode  which  may  inflict  damage,  however 
great,  on  the  wrong-doer,  rather  than  that  which  would  be  productive 
of  mischief,  however  small,  to  innocent  third  persons,  or  to  the 
public.  Roberts  v.  Rose  (33  L.  J.,  Ex.,  241 ;  aff.  on  appeal, 
L.  R.,  1  Exch.,  82;  35  L.  J.,  Exch.,  62;  12  Jur.,  N.  S.,  78;  13 
L.  T.,  N.  S.,  471 ;  14  W.  R,  225 ;  4  H.  and  C,  103).  This  case 
had  reference  to  a  watercourse  made  to  carry  off  the  water  pumped 
from  a  colliery." — Glen,  p.  56. 

218.  Drainage  Districts  to  be  formed,  subject  to 

Approval  of  the  Sheriff. — The  Commissioners  shall  form 
the  whole  burgh  into  one  drainage  district,  subject  to  the 
following  exceptions  and  provisions : — 

(1.)  Where  at  the  application  of  this  Act  separate  districts 
exist,  they  shall  be  maintained  unless  and  until  they  are 
altered  in  the  manner  hereinafter  provided 
,    (2.)  The  Commissioners  may  divide  the  burgh  into  separate^^ 
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drainage  districts  with  the  approval  of  the  Sheriff,  if  special 
and  exceptional  circumstances  exist  to  the  satisfaction  of  the 
Sheriff,  making  it  expedient  to  make  such  division. 

(3.)  The  Commissioners  may  unite  or  alter  existing  separate 
districts  with  the  approval  of  tiie  Sheriff. 

(4.)  Any  alteration  of  districts  existing  at  the  application 
of  this  Act  shall  be  subject  to  such  conditions  as  the  Sheriff 
may  impose,  having  regard  to  the  assessments  which  have 
been  paid  in  the  existing  districts,  so  as  to  afford  equitable 
relief  to  the  properties  in  respect  of  which  such  assessments 
have  been  paid. 

(5.)  The  Commissioners  shall  cause  their  Surveyor  to  define 
and  describe  the  several  drainage  districts,  and  any  alterations 
that  may  from  time  to  time  be  made  thereof,  upon  a  plan  of 
the  burgh  to  be  made  as  herein  provided  for. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (30)  "Sheriff." 

The  general  object  of  this  section  appears  to  be  to  provide  for 
the  whole  burgh  being  embraced  in  one  drainage  district,  and  no 
division  of  a  burgh  into  separate  districts  will  hereafter  be  permitted, 
unless  the  Sheriff  is  satisfied  that  "  special  and  exceptional  circum- 
stances exist,"  making  it  expedient  to  make  such  division.  There  is 
no  direct  provision,  either  in  this  Act  or  in  the  Public  Health  Act> 
for  dissolving  drainage  districts  or  absorbing  tbem  into  the  burgh, 
but  this  object  may  be  attained  indirectly  under  this  section  by 
uniting  and  altering  existing  districts  until  the  whole  burgh  forms 
one  drainage  district. 

As  to  the  assessment  of  drainage  districts,  see  sees.  362  and  363, 
infrcL 

The  plan  upon  which  the  Surveyor  is  to  mark  the  districts  is  that 
referred  to  in  sees.  210-214. 

The  Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict.  c.  101, 
also  contains  provisions  as  to  the  formation  of  special  drainage 
districts,  see  sec  76  thereof,  which  provides : — 

"Upon  requisition  to  that  effect  made  in  writing,  by  not  fewer 
than  ten  inhabitants  of  the  district,  the  Local  Authority  shall  be 
l)ound  to  meet,  after  twenty-one  clear  days'  notice,  and  shall  consider 
the  propriety  of  forming  part  of  their  district  into  a  special  drainage 
district,  and  the  resolution  of  the  Local  Authority  at  such  meeting 
shall  be  published  in  one  or  more  newspapers  circulating  in  the 
district;  and  the  production  of  such  newspaper,  or  a  certificate 
under  the  hand  of  the  Chairman  or  acting  Clerk  of  the  Local 
Authority  (whose  signature  need  not  be  proved)  shall  be  sufficient 
evidence  of  such  resolution ;  and  within  ten  days  after  the  date  of 
such  resolution,  it  shall  be  competent  for  any  person  interested  to 
appeal  against  the  resolution  to  the  Sheriff,  and  the  Sheriff  not 
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being  a  Sheriff-Substitate  resident  within  the  district,  may  either 
approve  or  disapprove  of  such  resolution,  and  if  he  disapproves 
thereof  he  may  either  find  Q\sX  no  special  drainage  district  should  be 
formed,  or  may  enlarge  or  limit  the  special  district,  as  defined  by  the 
resolution  of  the  Local  Authority,  or  may  find  that  a  special  drainage 
district  should  be  formed,  and  may  define  the  limits  thereof ;  and  the 
decision  of  the  Sheriff  shall  be  binding  upon  the  Local  Authority, 
and  shall  be  final,  except  where  it  is  pronounced  by  a  Sherifi- 
Substitute,  in  which  case  it  may  be  appealed  to  the  Sherifi*." 

The  Public  Health  Amendment  Act,  1882,  45  Vict.  c.  11,  pro- 
vides iot  the  alteration  and  combination  of  special  drainage  district?. 
Where  a  special  drainage  district  has  been  formed,  the  assessment 
for  the  expenses  is  confined  to  that  district  by  sec.  93  of  the  Act  of 
1867.  See  these  sections  and  the  observations  thereon  in  Skel ton's 
Handbook,  pp.  72,  91,  and  122. 

A  Local  Authority  of  a  rural  district,  which  embraced  a  special 
drainage  district,  were  involved  in  legal  proceedings  in  connection 
with  the  drainage  works  of  the  special  drainage  district.  The  Local 
Authority  were  successful,  but  they  had  incurred  an  account  of 
£110,  Os.  9d.  for  extrajudicial  expenses.  The  maximum  assessment 
under  the  Public  Health  Act  is  28.  6d.  per  £,  and  it  was  found  that 
the  expenses  could  not  be  met  out  of  the  current  year's  assessment, 
even  though  levied  at  the  maximum  rate.  The  Local  Authority 
took  the  opinion  of  Counjsel  (Lord  Advocate  Balfour)  on  the  follow- 
ing points : — 

'^  (1.)  Does  the  assessment  for  these  expenses  fall  on  the  special 
drainage  district,  or  on  the  whole  district  of  the  Local  Authority  ? 

^  (2.)  If  Counsel  is  of  opinion  that  it  should  be  assessed  on  the 
special  drainage  district,  would  it  be  competent  to  assess  the  whole 
district  of  the  Local  Authority  for  the  deficiency  which  cannot  be 
exacted  from  the  special  drainage  district  this  year,  and  to  assess  the 
latter  for  the  same  next  year,  or  in  subsequent  years,  till  the  sums 
expended  for  the  expenses  are  reimbursed." 

Counsel  advised : 

"  (1.)  I  am  of  opinion  that  the  assessment  for  the  expenses  in 
question  forms  a  proper  charge  upon,  and  falls  to  be  levied  from,  the 
special  drainage  district.  ...  It  appears  to  me  that  the  expenses 
are  incidental  to  the  drainage  of  the  special  drainage  district,  so  as  to 
render  sec.  93  of  the  Public  Health  Act  applicable  to  them.  .  .  . 

^'  (2.)  If  the  expense  in  question  had  been  incurred  for  making 
sewers  or  drains,  I  think  it  would  have  been  competent  to  borrow 
the  money,  under  sec.  86  of  the  Public  Health  Act,  upon  the  security 
of  the  special  sewer  assessments  and  the  general  assessments,  and  to 
recover  the  money  from  the  general  assessments  in  so  far  as  the 
special  sewer  assessments  might  be  inadequate  to  provide  it.  Vide 
the  case  of  Tolmie  v.  Parochial  Board  of  Urray,  21st  January  1890 
(17  R.,  1027),  which  related  to  the  analogous  case  of  a  special  water 
supply  district.  But  in  the  present  case  the  borrowing  power  has 
not  been  exercised,  and  it  seems  to  me  exceedingly  doubtful  whether, 
having  regard  to  the  terms  of  sec.  86,  that  power  could  be  exercised 
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with  respect  to  such  expenses  as  those  in  question.  I  cannot,  there^ 
fore,  advise  the  memorialists  that  it  would  be  competent  for  them  to 
exact  from  the  whole  district  of  the  Local  Authority  the  assessment 
which  cannot  be  recovered  from  the  special  drainage  district,  even 
with  a  right  to  the  whole  district  to  be  recouped  by  the  special  drain- 
age district  in  after  years.  It  seems  to  me  that  the  memorialists'  best 
and  simplest  method  would  be  to  apply  the  proceeds  of  the  assesa^ 
ment  upon  the  special  drainage  district  for  the  present  year,  so  far  as 
they  wUl  go,  towards  paying  the  expenses,  and  to  pay  the  balance  in 
like  manner,  from  assessments  levied  on  the  special  drainage  district 
in  subsequent  years,  until  it  (the  balance)  is  wiped  off.  The 
memorialists  will  probably  not  find  it  difficult  to  aiTange  for  having 
so  comparatively  small  a  sum  as  the  balance  allowed  to  stand  on 
personal  credit  until  it  is  extinguished  out  of  the  assessments  levied 
ui)on  the  special  drainage  district.'' 

The  Commissioners  of  newly  created  burghs  must  not  overlook 
the  enactments  of  sec.  81  of  the  Local  Government  (Scotland)  Act, 
1889,  which  will  be  found  under  sec.  43  of  this  Act  See  also  the 
case  of  Edmonstone  t?.  Police  Commissioners  of  Kilsyth,  9th  June 
1882  (9  R,  917),  referred  to  under  sec.  21  Bfwpra, 

Li  Mackay,  etc.  v.  Police  Commissioners  of  Maryhill,  6th  May 
1889  (5  Scot  Law.  Rev.,  281),  the  Commissioners  of  a  burgh  resolved, 
in  exercise  of  the  statutory  powers  vested  in  them  under  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  and  the  Public 
Health  (Scotland)  Act,  1867,  and  therein-recited  Acts,  and  with  a 
view  to  the  imposition  of  assessments  in  respect  of  the  special  sewer 
rate  and  general  sewer  rate  which  they  are  authorised  to  levy  under 
either  of  said  Acts,  ''to  form  into  a  separate  or  special  drainage 
district"  a  certain  specified  part  of  the  burgh.  HeW,^  that  the 
resolution  was  incompetent  in  so  far  as  it  was  founded  both  on  the 
General  Police  and  Improvement  (Scotland)  Act,  1862,  and  the 
Public  Health  (Scotland)  Act,  1867,  and  that  the  procedure  should 
have  been  under  one  or  other  of  these  Acts. 

Question^  Whether  in  such  a  case  the  Sheriff  has  power  to  award 
expenses. 

In  Kirk's  Trustees  v.  Magistrates  of  Leith,  16th  June  1880  (not 
reported,  see  Appendix),  the  Lord  Ordinary  (Lord  Adam)  assoilzied 
the  defenders  from  the  whole  reductive  conclusions  of  the  action, 
and  from  the  first  declaratory  conclusion  of  the  action,  and  from  the 
conclusion  by  which  it  is  thought  that  they  should  be  decerned  and 
ordained  to  rectify  their  division  of  the  Burgh  of  Leith  and  relative 
map,  to  the  effect  of  excepting  the  pursuers'  properties  from  Drainage 
District  No.  4,  and  also  assoilzied  the  defenders  from  the  relative 
conclusion  for  interdict 

In  his  note  Lord  Adam  said:  "The  pursuers  are  proprietors  of 
certain  heritable  subjects  in  the  Burgh  of  Leith.  In  the  year  1865 
the  burgh  was,  in  terms  of  sec.  185  of  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  divided  into  nine  separate  drainage 
districts.  The  first  matter  which  the  pursuers  complain  of  in  this 
action  is  that  the  subject^  belonging  to  them  are  included  in  District 
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No.  4  in  place  of  District  No.  3.  The  proceedings  of  the  Com- 
missioners in  dividing  the  burgh  into  the  several  drainage  districts 
seem  to  have  been  carried  out  in  conformity  with  the  Statute.  They 
had  the  approval  of  the  Sheriflf.  The  division  has  been  acted  on  ever 
since.  They  were  acting  intra  vires  in  the  matter,  and  there  appears 
to  the  Lord  Ordinary  to  be  no  ground  whatever  for  reducing  these 
proceedings. 

"  The  next  matter  complained  of  relates  to  certain  drainage  works 
executed  in  District  No.  4,  and  the  pursuers  seek  to  have  reduction 
of  the  resolution  of  the  Commissioners  ordering  these  works,  and  of 
an  interlocutor  by  the  Sheriff,  of  date  25th  July  1876,  confirming 
generally  the  resolution  of  the  Commissioners. 

"  The  matter  of  these  drainage  works  is  regulated  by  sec*  392,  and 
subsequent  sections  of  the  Act.  By  sec.  396,  a  right  of  appeal  to  the 
Sheriff  is  given  to  any  person  aggrieved  by  any  order  of  the  Com- 
missioners relating  to  such  works.  The  pursuers  appealed  to  the 
Sheriff  against  the  order  of  the  Commissioners,  in  so  far  as  the 
proposed  drainage  works  affected  their  property.  The  Sheriff 
remitted  to  Mr.  David  Stevenson,  civil  engineer,  to  inquire  and 
report,  and  after  full  consideration  he  to  some  extent  varied  the 
order  of  the  Commissioners,  and  quoad  tU&a  confirmed  it 

"  It  is  this  judgment  of  the  Sheriff  that  is  now  sought  to  be 
reduced.  It  is,  however,  declared  by  sec.  397  of  the  Statute,  that 
the  judgment  of  the  Sheriff  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  suspension,  reduction,  or  advocation,  or  in  any 
manner  of  way. 

"  Assuming  that  the  division  of  the  burgh  into  nine  districts  is  not 
to  be  set  aside,  there  seems  to  be  no  relevant  objection  to  the  resolu- 
tions of  the  Commissioners  of  15th  October  1877  and  15th  October 
1878,  assessing  the  owners  of  lands  and  premises  in  the  District  No.  4. 

219.  Power  to  Commissioners  to  Construct 
Sewers  where  none  exist,  making  Compensation 
to  Owners  of  Property* — The  Commissioners  shall  from 
time  to  time,  subject  to  the  restrictions  herein  contained  as 
to  the  notice  to  be  given  and  the  plans  and  estimates  to  be 
prepared,  cause  to  be  made,  under  the  streets  or  elsewhere, 
euch  main  and  other  sewers  as  shall  be  necessary  for  the 
effectual  draining  of  the  burgh,  and  shall  also  cause  to  be 
made  all  such  reservoirs,  sluices,  engines,  and  other  works, 
as  shall  be  necessary  for  cleansing  such  sewers,  and  if  need- 
ful they  may  carry  such  sewers  through  and  across  all  under- 
ground cellars  and  vaults  under  any  such  streets,  doing  as 
little  damage  as  may  be,  and  making  full  compensation  for 
any  damage  done ;  and  may  carry  the  same  into  or  through 
any  enclosed  or  other  lands,  making  full  compensation  to  the 
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owners  and  occupiers  thereof,  and  they  may  cause  the  refuse 
from  such  sewers  to  be  conveyed  by  a  proper  channel  to  tlie 
most  convenient  site  for  its  collection  and  sale,  for  agricul- 
tural or  other  purposes,  as  may  be  deemed  most  expedient, 
but  so  that  the  same  shall  in  no  case  become  a  nuisance: 
Provided  always,  that  if  in  making  any  such  main  and  other 
sewers,  or  in  repairing,  constructing,  or  enlarging  tiie  same  or 
existing  drains  or  sewers,  the  contents  at  present  carried  into 
any  existing  outlet  shall  be  diverted  therefrom  to  the  pre- 
judice of  any  actual  existing  legal  right,  the  Commissioners 
shall  be  bound  to  make  compensation  therefor ;  compensation 
under  this  section  shall  be  settled  in  the  same  manner  as 
compensation  for  land  to  be  taken  under  the  provisions  of 
the  Lands  Clauses  Acts  is  directed  to  be  settled. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (31) 
"street,"  (4)  "burgh,"  (16)  "lands  and  premises,"  (22)  "owner," 
(21)  "occupier."  As  to  notice,  see  sees.  220  and  221 ;  as  to  plans, 
sees.  214  and  220 ;  and  as  to  estimate,  sec.  226. 

The  terms  of  this  section  fnust  be  carefully  considered  before  the 
Commissioners  undertake  the  construction  of  any  sewer.  It  confers 
a  general  power  to  construct  sewers,  subject  to  certain  conditions  and 
limitations,  but  if  these  are  observed  the  discretion  of  the  Commis- 
sioners will  not  be  interfered  with. 

In  Steel  et  al,  v.  Commissioners  of  Police  of  Gourock,  11th  July 
1872  (10  M.,  954),  a  Local  Authority  under  the  Public  Health  Act, 
having  resolved  to  carry  out  a  scheme  of  drainage,  certain  feuars 
petitioned  the  SherifT  for  interdict,  on  the  ground  that  the  proposed 
plan  of  drainage  would  cause  a  nuisance  and  injuriously  affect  their 
property.  Held^  that  as  the  application  was  really  an  attempt  to 
bring  the  resolution  of  the  Local  Authority  under  the  review  of  the 
Sheriffs,  it  had  been  rightly  dismissed. 

Observed^  that  if  a  nuisance  is  actually  created  by  the  operations 
of  a  Local  Authority,  those  affected  by  it  have  an  interest  and  a  right 
to  complain. 

Question,  Whether  the  Court  would  interfere  if  it  were  relevantly 
alleged  that  the  operations  of  the  Local  Authority  would  necessarily 
cause  a  nuisance. 

In  Smeaton  v.  Commissioners  of  Police  of  St  Andrews,  17th  May 
1865  (3  M.,  816),  it  was  held  that  the  Court  of  Session  has  no  juris- 
diction to  judge  of  the  necessity  of  drainage  and  other  works  under- 
taken by  Commissioners  of  Police  under  the  Police  and  Improve- 
ment Act,  1862,  25  &  26  Vict.  c.  101,  by  sec.  397  of  which  an 
appeal  to  the  Sheriff  is  allowed  at  the  instance  of  the  aggrieved 
party.  The  powers  of  the  Commissioners  of  Police  under  the  Act 
are  not  exhausted  by  their  having  given  notice  of  their  intention  to 
Execute  certain  works,  and  these  being  approved  of.    They  may 
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afterwards,  on  giving  other  notices,  change  the  line  of  works  as  may 
seem  expedient. 

The  power  to  construct  the  sewer  is  accompanied  by  power  to  con- 
struct any  works  necessary  for  cleansing  it 

In  Swanston  v.  Twickenham  Local  Board  (L.  R,  1 1  Ch.  D.,  838), 
entrances  or  manholes  made  for  the  purpose  of  entering  the  sewer 
are  part  of  the  sewer,  and  may  be  made  without  purchasing  the  land 
for  the  purpose. — See  Bazalgette,  p.  54. 

Sec.  305  of  the  English  Public  Health  Act,  1875,  enables  the 
Local  Authority  to  obtain  access  to  their  sewers  through  private 
lands.  "  In  a  case  in  which  a  sewer  was  made  under  a  Local  Act, 
and  the  right  of  access  was  only  implied,  it  was  held  that  the  Local 
Authority  were  not  entitled  to  compensation  from  a  railway  com- 
pany that  had  rendered  the  exercise  of  such  right  less  convenient 
Birkenhead  Mayor,  etc  v,  London  and  North-Westem  Railway 
Company  (L.  R.,  15  Q.  B.  D.,  572 ;  50  J.  P.,  84)."— Glen,  p.  60. 

The  sewers  may  be  carried  under  the  streets,  and  through  and 
across  all  underground  cellars  and  vaults  under  such  streets,  on  con- 
dition that  as  little  damage  as  possible  is  done,  and  that  compensa- 
tion is  given  for  any  damage  that  is  done. 

In  Magistrates  and  Town  Council  of  Leith  v.  Field,  15th  Nov. 
1878  (6  R,  185),  the  owner  of  two  private  streets  lodged  a  statutory 
claim  of  £1250  for  (1)  ground  permanently  taken  by  sewer  and 
drainage  works;  (2)  surface  and  underground  damage,  loss,  and 
inconvenience ;  (3)  right  of  way  for  the  sewers  and  other  works 
through  the  ground,  including  right  of  access.  Htldy  (1)  that  the 
Commissioners  were  not  liable  in  compensation  for  damage  done  by 
merely  carrying  sewers  under  a  private  street,  or  for  way-leave;  (2) 
that  under  the  above  claim  an  issue  of  damage  to  certain  small 
parts  of  the  line  of  streets  alleged  not  to  have  been  converted  into 
private  streets  or  dedicated  to  the  public,  could  not  be  tried. 

In  Caledonian  Railway  Company  v.  M'Bride,  8th  Dec.  1891  (29 
S.  L.  R,  208)  ;— Sec.  328  of  the  Glasgow  Police  Act,  1866,  authorises 
the  Glasgow  Corporation  to  carry  sewers  through  any  lands  or  heri- 
tages witliin  the  city,  "provided  that  they  may  make  reasonable 
compensation  to  the  proprietors  of  such  lands  and  heritages  for 
any  damage  "  they  may  sutfer. 

By  sec.  41  of  the  Glasgow  Central  Railway  Act,  1888,  it  is  prc^- 
vided,  for  the  protection  of  the  corporation — (/)  that,  where  any  of 
the  works  done  by  the  railway  company  under  that  Act  interfere 
with  any  sewer  or  drain  under  the  control  of  the  corporation,  the 
company  shall  provide  for  new  or  altered  works  in  such  way  as  the 
corporation  may  deem  necessary,  "  and  for  the  construction  of  which 
they  shall  be  bound  to  afford  all  reasonable  facilities,  and  communi- 
cate their  powers  so  far  as  necessary;"  and  (o)  that  the  special 
provisions  contained  in  that  section  for  the  protection  of  the  cor- 
]>oration  shall  not  be  deemed  to  dispense  with  the  provisions  of  the 
Railway  Clauses  Consolidation  Act,  except  in  so  far  as  inconsistent 
therewith. 

Sec.  6  of  the  Railway  Clauses  Act  provides  that  a  railway  corn- 
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pany,  in  exercising  the  power  given  them  by  any  special  Act  to 
construct  a  railway,  shall  make  full  compensation  to  all  parties 
interested  in  lands  affected  by  the  construction  thereof  for  all 
damage. 

Held,  that  a  proprietor  who  complained  that  his  buildings  had 
been  injured  by  operations  of  the  railway  company,  in  constructing 
a  sewer  under  the  provisions  of  sub-sec  (Z)  of  sec.  41  of  the 
Glasgow  Central  Railway  Act,  had  no  claim  to  statutory  compensa- 
tion, either  under  the  Railway  Clauses  Act  or  the  Glasgow  Police 
Act,  in  respect  that  the  damage  complained  of  had  not  been  caused 
by  the  construction  of  the  railway,  and  that  the  sewer  constructed 
by  the  railway  company  had  not  been  carried  through  any  lands  or 
heritages  belonging  to  him. 

Power  is  also  given  to  carry  sewers  into  or  through  any  enclosed 
or  other  lands,  making  full  compensation  to  the  owners  and  occupiers. 
The  compensation  under  this  section  is  to  be  settled  in  the  same 
manner  as  compensation  for  land  to  be  taken  under  the  provisions 
of  the  Lands  Clauses  Acts  is  directed  to  be  settled.  As  to  power 
of  entry  for  the  purpose  of  executing  works,  see  sees.  325  and  326. 

Negotiations  were  entered  into  by  a  company  with  the  proprietors 
of  a  field,  to  allow  of  a  sewer  being  made  thi*ough  their  property. 
The  company  undertook  to  pay  the  expense  of  constructing  the 
sewer,  but  not  any  compensation  claimed  by  the  proprietors,  who 
were  informed  by  the  Burgh  Local  Authority  that  compensation 
would  be  given  by  them.  On  the  completion  of  the  sewer,  one  of 
the  proprietors  sent  in  his  claim  for  compensation,  and  he  was  settled 
with  for  £3.  The  other  proprietors  also  claimed  compensation,  and 
were  more  than  once  asked  to  furnish  the  particulars  and  amount, 
which  they  failed  to  do.  After  October  1874,  nothing  more  was 
heard  of  the  claim  till  August  1880.  The  Local  Authority  con- 
sidered it  too  late,  after  a  lapse  of  six  years,  for  the  claim  to  be 
renewed,  and  informed  the  proprietors  that  it  could  not  be  enter- 
tained. The  proprietors  threatened  proceedings,  and  the  Local 
Authority  applied  for  opinion  of  Counsel,  Mr.  (afterwards  Lord) 
Kinnear,  in  the  matter. 

"  Opinion,  (1)  I  am  of  opinion  that  the  proprietors  are  not  barred 
from  claiming  compensation.  The  Local  Authority,  by  the  statutory 
notice,  followed  by  the  construction  of  the  sewer  in  terms  thereof 
within  the  lands  in  question,  came  under  obligation  to  pay  to  the 
Messrs.  H.  whatever  compensation  they  might  be  entitled  to.  I  see 
no  ground  for  holding  that  the  claim  is  lost  by  mere  lapse  of  time, 
and  the  Messrs.  H.  have  done  nothing  to  waive  or  discharge  it  The 
change  of  ownership  which  has  taken  place  may,  however,  occasion 
some  difficulty  as  to  the  title  to  recover,  and  in  case  the  claim  should 
be  now  insisted  in  at  the  instance  of  one  of  the  original  proprietors 
alone,  the  Local  Authority  are,  in  my  opinion,  entitled  to  require  that 
he  shall  show  a  good  title  to  the  whole  amoimt  of  the  compensation  (if 
any  be  found  due),  or  procure  a  discharge  from  his  former  co-pro- 
prietors. (2)  If  the  amount  claimed  is  under  £50,  proceedings  may 
be  taken  by  way  of  summary  application  to  the  Sheriff,  in  terms  of 
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•ec.  116  of  the  Statute  30  &  31  Vict.  c.  101.  If  the  amount  is 
greater,  the  Local  Authority  may  be  required  to  proceed  under 
the  Lands  Clauses  Act.  Whether  proceedings  should  be  in  the 
names  of  all  the  original  proprietors,  or  of  the  remaining  proprietor 
alone,  depends  upon  the  conditions  upon  'which  Richard  and  William 
disposed  of  their  share.  (4)  The  Local  Authority  cannot  bar  the 
claim  by  lifting  the  pipe&  They  have  made  a  statutory  contract  for 
the  occupation  of  the  land,  and  have  carried  the  contract  into  actual 
execution ;  and  they  cannot  now  undo  what  has  been  done,  so  as  to 
deprive  the  proprietor  of  the  compensation  to  which  he  is  entitled  for 
the  use  already  taken  of  his  property.  (5)  For  the  reason  indicated 
in  the  preceding  answer,  I  am  of  opinion  that  tiie  Local  Authority 
would  not  be  relieved  from  their  obligation  by  cutting  off  the  sewage. 
It  is  possible  that  the  compensation  might  be  affected  by  showing 
that  the  use  taken  of  the  land  was  merely  temporary.  But  if  this 
were  maintained,  the  landowner  would  be  entitled  to  require,  not 
merely  that  the  pipes  should  be  removed,  but  that  the  land  should 
be  restored  to  the  condition  in  which  it  was  before  the  sewer  was 
constructed.  It  is  unnecessary  to  point  out  that  the  Local  Authority 
would  not  be  justified  in  removing  a  sewer  which,  in  the  discharge 
of  their  public  duty,  they  had  found  it  necessary  to  construct,  unless 
they  were  satisfied  that  it  was  no  longer  required.  If  it  was  proper 
that  the  sewer  should  be  constructed,  the  Local  Authority  must  con- 
sider whether  it  would  be  in  accordance  with  their  public  duty 
to  remove  it,  in  order  to  avoid  a  claim  for  compensation.  The 
tenant  having  been  already  settled  with,  it  does  not  appear  that 
there  can  be  any  further  question  as  to  his  interest  in  the  matter. 
(6)  If  there  is  any  ground  in  fact  for  a  claim  of  compensation,  I 
think  the  claim  cannot  be  successfully  resisted.  In  case  proceedings 
are  taken,  it  will  be  open  to  the  Local  Authority  to  show  that  the 
landowner  has  suffered  no  prejudice,  and  that  any  compensation 
should  be  very  trifling,  if  that  contention  is  justified  by  the  facts. 
But,  prima  facie,,  he  is  entitled  to  some  payment,  however  small,  for 
the  use  of  his  land.  The  amount  should  be  fixed,  if  possible,  by 
agreement,  or,  failing  agreement,  by  arbitration. 

"  With  reference  to  the  explanations  which  were  made  to  me  at 
coi)saltation,  after  the  foregoing  opinion  had  been  given,  I  am  of 
opinion — (1)  That  the  Local  Authority  are  entitled  to  remove  the 
pipes  and  carry  the  sewage  in  a  different  course,  if  they  consider  it 
expedient  to  do  so.  (2)  That  if  the  new  course  of  drainage  would  in 
other  respects  be  equally  advantageous,  the  probability  of  a  claim  for 
compensation  being  abandoned  or  diminished  is  an  element  which 
they  are  entitled  to  take  into  consideration  in  determining  which  of 
the  two  should  be  adopted.  (3)  That  if  the  pipes  were  lifted,  and 
the  sewage  cut  off,  Mr.  H.  could  not  claim  compensation  on  the 
footing  that  the  value  of  his  land  as  feuing-ground  was  permanently 
diminished  by  the  construction  of  the  sewer,  although,  as  already 
explained,  he  would  not  be  barred  from  maintaining  his  right  to  such 
compensation  as  he  could  still  show  to  be  just  and  reasonable. 
^   "If  the  memorialist^  resolvp  to  change  the  course  of  th^  sewage^ 
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they  should  state  their  intention  to  do  so,  in  answer  to  any  claim 
which  may  be  brought  against  them  upon  the  hypothesis  of  the 
existing  sewer  forming  a  permanent  injury  to  the  land." 

The  Commissioners  of  a  burgh  formed  a  sewer,  part  of  which 
passed  through  a  feu  belonging  to  G.  The  statutory  notices  were 
given,  and  G.  made  no  objection.  The  sewer  was  completed,  and 
any  claims  made  for  compensation  were  settled.  After  the  lapse  of 
fourteen  or  fifteen  years,  G.  resolved  to  build  two  houses  on  his  feu, 
and  found  that  one  would  have  to  be  built  on  the  top  of  the  sewer. 
To  obviate  any  claim,  the  Commissioners  oifered  to  give  their  statutory 
consent  to  a  house  being  built  over  the  sewer ;  but  G.  declined,  and 
called  on  them  either  to  divert  the  sewer  or  to  pay  compensation  for 
way-leave  or  severance.  The  former  course  was  impracticable,  and 
the  Commissioners  took  the  opinion  of  Counsel  (Sir  C.  J.  Pearson)  on 
the  subject  of  compensation,  G.  having  in  the  meantime  nominated 
an  arbiter,  in  terms  of  the  Lands  Clauses  Act. 

Sir  Charles  Pearson  said  :  "(1)  I  have  no  doubt  that  a  claim  for 
compensation,  such  as  Mr.  G.  now  makes,  admits  of  being  abandoned, 
if  circumstances  inferring  such  abandonment  can  be  proved.  But 
there  is  no  limitation  of  time  in  the  Statutes ;  and  in  my  opinion 
the  mere  lapse  of  time  is  not  sufficient  to  bar  the  claim.  I  do  not 
find  any  facts  in  the  case  which  should  infer  a  discharge  of  the  claim, 
and  in  particular,  I  do  not  think  that  the  failure  on  the  part  of  Mr. 
G.  to  state  objections  to  the  scheme  raises  any  bar  to  his  now  making 
the  claim.  (2)  I  am  of  opinion  that  the  memorialists  cannot  got 
rid  of  Mr.  G.'s  claim  in  the  way  suggested ;  although  their  consent 
to  his  building  over  the  sewer  will  doubtless  be  taken  account  of  in 
fixing  the  compensation.  (3  &  4)  These  are  really  one  question ;  for 
a  compensation  claim  is  held  to  be  fixed  as  at  the  time  when  it  is 
ascertained,  and  no  interest  could  be  claimed  for  the  antecedent 
period.  I  should  suppose  that  the  arbiters  would  fix  a  capital  sum 
to  be  now  paid,  ascertained  by  considering  the  damage  done  in  the 
light  of  subsequent  events,  including  the  fact  that  the  land  is  now 
fit  for  building.  (5)  As  to  the  claim  against  the  contractor,  I  should 
require  to  be  furnished  with  further  particulars ;  but,  on  the  informa- 
tion before  me,  I  am  disposed  to  think  it  would  be  difficult  for  the 
memorialists  to  make  such  a  claim  good.  With  reference  to  Mr. 
G.'s  recent  nomination  of  an  arbiter,  the  ordinary  course,  where  it  is 
intended  to  dispute  a  claim  as  irrelevant,  or  as  being  barred,  is  to 
nominate  under  protest,  and  then  to  interdict  the  claimant  from  pro- 
ceeding with  the  arbitration.  But  the  propriety  of  doing  so  depends 
on  whether  the  grounds  for  opposing  the  claim  in  toto  are  sound,  and 
my  opinion  being  as  stated  above,  I  do  not  recommend  the  memorial- 
ists to  incur  the  expense.'' 

In  no  case  are  the  Commissioners  entitled  to  create  a  nuisance, 
whether  by  the  improper  construction  of  a  sewer,  or  by  neglecting  to 
cleanse  it,  or  by  the  discharge  of  the  sewage.  See  Steel  v.  Com- 
missioners of  Gourock,  supra. 

In  England,  "an  action  may  be  maintained  against  a  Local 
Authority  for  not  keeping  a  sewer  properly  cleansed,  whereby  it 
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becomes  choked  up  and  the  overflow  of  foul  water  runs  into  private 
premises.     Meek  v.  Whitechapel  (2  F.  and  F.,  144). 

"  They  are,  however,  only  bound  to  use  reasonable  care  to  keep  the 
sewers  vested  in  them  by  the  Act  properly  cleansed  and  emptied, 
and  are  not  bound  so  to  keep  such  sewers  in  all  events.     Where  a 
jury  found  that  a  sewer  causing  damage  and  an  obstruction  thereto 
were  unknown  to  the  defendants,  a  vestry  constituted  under  the 
Metropolis  Local  Management  Act,  1855,  and  that  the  sewer,  but  not 
the  obstruction,  might  have  become  known  to  them  by  exercise  of 
reasonable  care,  tlie  defendants  were  held  not  liable,  except  in  the 
absence  of  reasonable  care.    Per  Brett,  J. :  *  Where  a  Statute  imposes 
a  duty  on  a  public  body  in  any  but  clear  and  unambiguous  terms, 
such  a  duty  is  not  absolute,  but  only  a  duty  to  use  reasonable  care.' 
Hammond  r.  St  Pancras  Vestry  (L.  R,  9  C.  P.,  316 ;  43  L.  J.  ; 
C.  P.,  157 ;  30  L.  T.,  N.  S.,  296 ;  22  W.  R,  826).     If  water  is 
supplied  to  the  district  by  a  company,  and  the  Water- Works  Clauses 
Act,  1847,  is  incorporated  with  the  company's  Act,  that  Act  provides 
for  the  supply  of  water  by  the  company  for  cleansing  sewers,  drains, 
and  for  other  public  purposes  (10  Vict  c.  17,  sec.  37)." — Glen,  p.  59. 
"  Care  should  be  taken  to  construct  the  sewers  and  drains  of  suf- 
ficient capacity  or  dimensions  for  the  conveyance  of  the  ordinary 
quantity  of  sewage  of  the  district;  for,  if  new  sewers  be  not  so 
constructed,  the  Local  Authorities  will  be  liable  for  any  damage 
occasioned  by  the  overflow  or  bursting,  and  persons  are  not  bound  to 
incur  any  expense  in  protecting  their  premises  from  the  consequences 
of  negligent  construction.    The  fact  that  a  sewer  had  been  connected 
with,  and  caused  to  discharge  its  contents  into,  one  of  smaller  bore, 
was  treated  as  evidence  of  negligence  in  the  condition  of  a  sewer,  and 
sufficient  to  make  a  Local  Authority  liable,  although  the  damage  com- 
plained of  arose  at  the  time  of  an  extraordinary  storm.  But,  apparently, 
they  would  not  be  held  liable  in  case  a  sewer  had  stood  for  some  years 
and  then  burst,  for  this  would  be  evidence  to  show  that  it  had  been 
constructed  sufficiently  well,  so  far  as  ordinary  seasons  were  con- 
cerned ;  and  the  Board  are  not  bound  to  provide  against  extraordinary 
storms   or  other  occurrences  which  they  could  not  reasonably  be 
expected  to  foresee.     Brown  v,  Sargent  (IF.  and  F.,  112). 

"  They  are  not  bound  to  provide  sewers  sufficient  to  sustain  the  pres- 
sure caused  by  extraordinary  storms,  and  if  an  accident  be  caused  by 
such  a  storm,  it  would  be  the  act  of  God,  and  the  Authority  would  not 
be  responsible.  Blyth  v.  Birmingham  Water- Works  Company  (11 
Exch.  Rep.,  781 ;  25  L.  J.,  Exch.,  212  ;  2  Jur.,  N.  S.,  333) ;  White- 
house  V,  Birmingham  Canal  Company  (27  L.  J.,  Exch.,  25 );  Ruck  r. 
Williams  (27  L.  J.,  Exch.,  357  ;  3  H.  and  N.,  308) ;  Alston  v.  Grant 
(3  E.  and  B.,  128 ;  18  Jur.,  N.  S.,  332 ;  23  L.  J.,  Q.  B.,  163) ;  also 
Nichols  V,  Marsland  (L.  R,  2  Ex.  D.  1 ;  35  L.  T.,  N.  S.,  725 ;  46 
L.  J.,  Ex.,  174),  which  was  the  case  of  a  lake  which  burst  its 
embankments  after  heavy  rains ;  and  Box  v,  Jubb  (L.  R.,  4  Ex.  D., 
76) ;  48  L.  J.,  Ex.,  417 ;  27  W.  R.,  415 ;  41  L.  T.,  N.  S.,  97) ; 
which  related  to  an  overflow  from  a  reservoir. 

"  Commissioners  of  Sewers  who  used  for  the  purposes  of  their 
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sewage  an  ancient  tidal  ditch,  which  tan  alon^  the  side  of  a  highway; 
were  held  to  be  under  no  obligation  to  fence  it,  for  the  protection  of 
passengers  on  the  highway.  Com  well  v.  Metropolitan  Commissioners 
of  Sewers  (10  Exch.  Rep.,  771). 

"  In  constructing  a  sewer,  care  must  be  taken  that  it  does  not  create 
a  nuisance  by  its  diseharge.  A  I^cal  Authority  as  a  body  are  liable 
to  an  action  for  negligently  carrying  out  works  within  their  powers^ 
so  as  to  cause  an  injury  to  any  person,  and  it  seems  that  an  injui^y 
so  caused  could  not  be  compensated  as  '  damages  sustained  by  reason 
of  the  exercise  of  the  powers  of  the  Act.'  Southampton  and  Itchin 
Floating  Bridge  Company  r.  Southampton  Local  Board  (8  E.  and  B.^ 
801 ;  28  L  J.,  Q.  B.,  41 ;  4  Jur.,  N.  S.,  1299)."— Glen,  p.  57. 

But  as  regards  nuisances  resulting  from  the  exercise  of  statutory 
powers,  it  is  to  be  observed  that  if  a  Statute  authorises  operations 
which  create  a  nuisance,  without  providing  means  for  removing  it^ 
a  remedy  must  be  sought  from  Parliament,  for  otherwise  it  is  irre^ 
mediable,  Blantyre  v.  Clyde  Navigation  Trustees  (W.  N.,  1871, 
p.  69). 

"  It  was  held  in  the  Queen's  Bench  Division,  by  Cockburn,  C.  J., 
Lush  and  Manisty,  Justices,  that  a  Sanitary  Authority  were  not  justi-. 
fied  in  attempting  to  carry  out  a  project  for  sewerage  which,  by  the 
description  contained  in  the  notices,  would  cause  a  nuisance ;  and 
that  the  Court  would,  by  injunction,  restrain  them  from  doing  so 
even  at  the  commencement  of  their  operations.  Lamacraft  v. 
St.  Thomas  Rural  Sanitary  Authority  (42  L.  T.,  N.  S.,  366 ;  44 
J.  P.,  441). 

'*  In  laying  down  a  scheme  of  drainage,  care  should  be  taken  that 
the  sewage  will  not  be  convoyed  into  any  stream  or  canal,  so  as  to 
pollute  the  water  which  other  persons  have  a  right  to  enjoy,  as  the 
Local  Authority  cannot,  under  cover  of  their  legislative  powers, 
make  a  sewer  which  will  have  the  effect  of  polluting  the  water,  and 
they  may  be  restrained  by  injunction  from  permitting  the  discharge 
of  sewage  into  the  stream."— Glen,  p.  58. 

In  Attorney-General  v.  Mayor,  etc.,  of  Kingston-on-Thames  (34 
L.  J.,  Ch.,  481),  where  an  information  was  instituted  at  the  relation 
of  the  conservators  of  the  river  Thames,  to  restrain  the  corporation 
of  Kingston-on-Thames  from  altering  their  drains  so  as  to  discharge 
a  greatly  increased  quantity  of  sewage  into  the  river,  the  Court  con^ 
sidering,  upon  tlie  evidence,  that  neither  present  nuisance  nor  pro- 
bability of  immediate  prospective  nuisance  had  been  proved,  dismissed 
the  information,  without  prejudice,  however,  to  future  proceedings  in 
the  event  of  nuisance  being  subsequently  occasioned. — Glen,  p.  50. 

"In  Lamacraft  v,  St  Thomas  Rural  Sanitary  Authority  (42 
L.  T.,  N.  S.,  365,  44  J.  P.,  441),  which  was  an  action  for 
damages  for  trespass,  and  for  an  injunction,  the  jury  having  foimd 
that  the  intended  sewer  would  cause  a  nuisance,  the  injunction  was 
granted,  as  the  Statute  (sec.  16,  Public  Health  Act,  1875)  does  not 
authorise  a  sewer  which  would  cause  a  nuisance." — Glen,  p.  44 

"Statutory  powers,  although  granted  for  the  public  benefit,  are  only 
co-extensive  with  the  power  to  exercise  them  without  an  infringe- 
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ment  of  the  general  law  ;  and  where  the  exercise  of  such  powers  is 
not  compulsory  upon  those  to  whom  they  are  granted,  and  new  and 
unforeseen  circumstances  subsequently  arise  which  render  the  exer- 
cise of  them  a  nuisance,  an  indictment  will  lie  in  respect  thereof—* 
Keg.  t;.  Bradford  Navigation  (6  B.  and  S.,  631 ;  11  Jur.,  N.  S.,  766  > 
29  J.  P.,  613;  34  L.  J.,  Q.  B.,  191;  13  W.  R.,  892)— unless  the 
nuisance,  the  subject  of  the  indictment,  is  the  very  thing  contemr 
plated  by  the  Legislature.  Kex  v.  Pease  (4  B.  and  Ad.,  30)." — Glen, 
p.  47. 

"  A  Local  Board  was  restrained  by  a  decree  of  the  Court,  at  the 
suit  of  an  individual,  from  allowing  sewage  to  flow  into  a  river  after 
a  certain  date.  The  Board  did  not  stop  the  sewage,  but,  having 
tried  and  failed  to  render  it  inofiensive,  the  Court  held  that  they 
had  committed  a  contempt  of  Court,  and  were  not  excused  by  the 
fact  that  they  were  acting  in  the  matter  on  behalf  of  the  public,  and 
carrying  out  duties  imposed  upon  them  by  Act  of  Parliament.  An 
order  for  sequestration  for  contempt  will  be  granted  against  a  public 
body  having  property  vested  in  it  for  various  public  purposes,  if  it 
appear  to  the  Court  that  there  is  property  on  which  the  sequestration 
would  operate,  and  the  Court  has  power  not  only  to  issue  but  to 
enforce  a  sequestration,  if  its  orders  be  not  obeyed.  Spokes  v. 
Banbury  Local  Board  (35  L.  J.,  Ch.,  105;  11  Jur.,  N.  S.,  1010; 
L.  R,  1  Eq.,  42 ;  13  K  T.,  N.  S.,  428 ;  14  W.  R,  169). 

"  Wher6  an  order  of  sequestration  had  been  issued  against  a  Local 
Board,  upon  an  injunction  to  restrain  them  from  polluting  a  brook 
with  sewage,  and  afterwards  sewage  works  had  been  completed  and 
were  in  full  operation,  the  defendants  applied  for  the  order  to  be 
discharged ;  but  the  plaintiff  alleging  that^  in  consequence .  of  the 
sewage  passing  into  the  brook  and  a  lake  on  his  land  after  the  date 
of  the  order,  his  land  had  become  silted  up,  and  he  had  expended 
considerable  sums  in  having  the  brook  and  lake  cleaned,  and  asking 
for  an  inquiry  as  to  the  damage  he  had  sustained,  the  Master  of  the 
Rolls  made  an  order  in  the  following  terms : — Declare  that  the 
defendants  are  liable  to  make  good  all  damage  occasioned  to  the  S. 
estate  since  the  said  date,  caused  by  the  dischaige  or  flow  from  the 
town  of  T.  into  the  brook  or  stream  called  C.  of  sewage  or  other 
offensive  matter;  direct  the  amount  thereof  to  be  ascertained,  and 
paid  by  the  defendants  to  the  plaintiff  or  the  persons  entitled  to  the 
said  estate.  Goldsmid  v.  Tunbridge  Wells  (W.  N.,  1872,  p.  163)." 
— Glen,  p.  55. 

Cases  may  arise  where  a  stream  which  passes  through  a  burgh  is 
polluted  higher  up.  Li  these  cases  the  Commissioners  would  be 
entitled  to  proceed  under  the  powers  given  by  sec.  8  of  the  Rivers 
Pollution  Act,  39  &  40  Vict  c.  75,  by  which  it  is  enacted  that — : 
"Every  Sanitary  Authority  shall,  subject  to  the  restrictions  in 
this  Act  contained,  have  power  to  enforce  the  provisions  of  this  Act, 
in  relation  to  any  stream  being  within  or  passing  through  or 
by  any  part  of  their  district,  and  for  that  purpose  to  institute  pro- 
ceedings in  respect  of  any  offence  against  this  Act,  which  causes 
interference  with  the  due  flow  within  their  district  of  any  such 
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stream,  or  the  pollution  within  their  district  of  any  such  stream, 
against  any  other  Sanitary  Authority  or  person,  whether  such  offence 
is  committed  within  or  without  the  district  of  the  first-named  Sani- 
tary Authority.  Any  expenses  incurred  by  a  Sanitary  Authority  in 
the  execution  of  this  Act  shall  be  payable  as  if  they  were  expenses 
properly  incurred  by  that  Authority  in  the  execution  of  the  Public 
Health  Act,  1875.  Proceedings  may  also,  subject  to  the  restrictions 
in  this  Act  contained,  be  instituted  in  respect  of  any  offence  against 
this  Act  by  any  person  aggrieved  by  the  commission  of  such  offence." 
.  .  .  See  Magistrates  of  Portobello  t;.  Magistrates  of  Edinburgli 
9th  Nov.  1882  (10  R,  130),  referred  to  under  sec.  217,  mpra. 

They  might  also  be  able  to  take  action  under  sec.  99  of  the 
Public  Health  Act,  30  &  31  Vict,  c  101,  which  provides— 
'*.  .  .  Where  a  nuisance  is  situated  in  a  district,  the  Local 
Authority  of  which  does  not  cause  the  same  to  be  abated,  and  which 
nuisance  is  offensive  or  injurious  to  another  district,  the  Local 
Authority  of  the  latter  district  may  call  on  the  first-mentioned  Local 
Authority  to  take  all  competent  steps  for  removal  of  such  nuisance ; 
and  the  said  first-mentioned  Local  Authority  shall  be  bound  to  do  so 
accoidingly  ;  and  any  expense  thereby  occasioned  to  the  said  second- 
mentioned  Local  Authority  shall  be  reimbursed  by  the  first-men- 
tioned Local  Authority,  the  amount  of  such  reimbursement  in  the 
case  of  dispute  to  be  finally  determined  by  the  Board." 

For  further  observations  as  to  the  pollution  of  streams  by  sewage, 
see  observations  under  sec.  217,  and  cases  cited  there ;  also  sees.  222, 
223,  and  233. 

If,  in  making  or  altering  sewers,  the  contents  at  present  carried 
into  any  existing  outlet  shall  be  diverted  therefrom  to  the  prejudice 
of  any  actual  existing  legal  right,  the  Commissioners  shall  be  bound 
to  make  compensation  therefor.  Some  difficulty  may  arise  in  constru- 
ing the  words  "  at  present"  Do  they  mean  at  the  date  of  the  passing 
of  the  Act )  or  at  the  date  of  its  coming  into  operation  f  Probably 
they  will  rather  be  held  to  be  a  loose  expression  equivalent  to  **  at 
the  time  the  sewer  was  made  or  altered." 

The  Commissioners  of  a  burgh  carried  their  sewage  into  a  bum 
and  caused  a  nuisance.  To  remedy  it,  they  proposed  to  conduct  all 
the  sewage  into  a  pipe  and  carry  it  into  the  sea.  Surface  water  and 
sewage  from  the  burgh  had  found  its  way  into  the  bum  from  time 
immemorial,  but  the  amount  of  discharge  was  largely  increased  when 
a  supply  of  water  was  introduced  into  the  burgh.  The  Commissioners 
took  the  opinion  of  Counsel — Mr.  (afterwards  Lord)  Rutherfurd- 
Clark  and  Mr.  J.  B.  Balfour — as  to  the  rights  of  an  inferior  heritor. 
Counsel  said  :  "  If  the  surface  water  only  found  its  way  to  the  burn 
by  flowing  over  the  surface  of  the  ground,  not  in  any  definite  channels, 
or  by  percolating  through  it,  the  lower  proprietor  would  not,  in  our 
judgment,  have  any  legal  right  to  the  water ;  but  if  the  surface  water 
for  forty  years  was  collected  in  definite  channels,  and  therefore  flowed 
into  the  bum,  we  consider  that  he  would  have  such  a  legal  right  to 
it  as  to  entitle  him  to  compensation  for  the  diminution  of  water- 
power.    The  inferior  proprietor  has,  in  our  opinion,  no  right  to  insist 
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for  the  continued  discharge  into  the  bum  of  the  water  brought  into 
the  burgh  twenty-three  years  ago,  and  he  would  not  be  entitled  to 
any  compensation  in  respect  of  the  withdrawal  of  that  water,  but 
only  in  respect  of  the  withdrawal  of  the  water  which  had  flowed  for 
forty  years  in  definite  channels  into  the  bum." 

In  England  "  it  would  seem  that  a  right  to  the  flow  of  sewage  in  a 
natural  stream,  which  would,  but  for  such  sewage,  be  pure,  would  not 
necessarily  be  acquired  by  prescription,  but  that  the  persons  entitled 
to  divert  the  sewage  from  the  stream  might  do  so."  Gaved  v, 
Martin  (19  C.  B.,  N.  S.,  732;  11  Jur.,  N.  S.,  1017;  34  L.  J., 
C.  P.,  353;  13  L.  T.,  N.  S.,  74)."— Glen,  p.  66. 

The  compensation  payable  in  respect  of  the  diversion  of  the 
contents  of  a  sewer  is  to  be  settled  in  the  same  manner  as  com- 
pensation for  land  to  be  taken  under  the  provisions  of  the  Lands 
Clauses  Acts.  The  Commissioners  of  the  aforesaid  burgh  also  took 
the  opinion  of  Counsel  as  to  the  nature  of  the  compensation  to  be 
given  to  the  inferior  proprietor,  who  stated:  "that  compensation, 
however,  would,  in  our  view,  require  to  be  paid  in  money,  although 
the  amount  to  be  paid  might  be  fixed  at  that  which  a  compensation 
reservoir  would  cost  We  are  of  opinion  that  the  memorialists 
have  no  power  to  acquire  land  compulsorily  for  the  constmction  of 
compensation  reservoirs  for  any  riparian  proprietor." 

It  will  be  observed  that  there  is  no  provision  in  this  section 
empowering  the  Commissioners  to  constmct  sewerage  works  outwith 
their  jurisdiction.  If  they  require  to  do  so,  for  the  purposes  of  out- 
fall or  disposal  of  the  sewage,  they  may  proceed  either  by  Provisional 
Order,  as  authorised  for  that  purpose  by  sec.  45  supra,  or  under  the 
powers  of  the  Public  Health  Act.  The  Commissioners  of  the  afore^ 
said  burgh  also  took  the  opinion  of  Counsel  on  this  point:  "We 
are  of  opinion  that  the  memorialists  have  not,  under  clause  186  of 
the  General  Police  Act,  but  that  they  have,  under  clause  73  of  the 
Public  Health  Act,  power  to  lay  pipes  through  lands  outside  the 
burgh  for  the  purposes  of  obtaining  an  outfall  to  the  sea,  or  conduct- 
ing the  sewage  to  a  place  where  it  could  be  utilised." 

In  Police  Commissioners  of  Kirkintilloch  v.  McDonald,  3l8t 
October  1890  (18  R.,  67),  in  a  burgh  of  under  10,000  inhabitants, 
which  had  adopted  the  General  Police  Act  of  1862,  the  Commis- 
sioners of  Police  introduced  a  system  of  public  sewers  at  a  cost  of 
over  £4000,  the  proceedings  in  connection  therewith  being  taken 
under  the  Act  of  1862. 

They  were  subsequently  compelled,  in  order  to  dispose  of  the 
sewage,  to  undertake  the  constmction  of  a  system  of  sewage  purifica- 
tion and  disposal  works,  and  in  order  to  get  compulsory  powers  to 
acquire  the  land  for  this  purpose,  they  had,  as  the  Local  Authority, 
to  obtain  a  Provisional  Order  and  a  Provisional  Order  Confirmation 
Act,  in  terms  of  the  Public  Health  Act,  1867.  The  cost  of  obtaining 
the  Act,  and  of  purchasing  the  ground  and  constmcting  the  works, 
was  about  £19,000. 

The  Commissioners  having  proposed  to  raise  both  sums  by  assess- 
ments on  owners  under  the  Police  Act  of   1862,  certain  owners 
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contended  that  the  latter  sum  should  be  raised,  under  the  Public 
Health  Act,  by  an  assessment  upon  occupiers. 

In  a  special  case,  held  that  the  expenses  incurred  in  the  application 
under  the  Public  Health  Act^  1867,  fell  upon  occupiers,  in  terms  of 
sec.  94,  sub-sec.  (2),  of  that  Act>  there  being  a  police  (but  no  prison) 
assessment  in  the  burgh,  which  was  so  leviable  under  sec.  84  of  the 
Police  Act  of  1862. 

Sec.  73  of  the  Public  Health  (Scotland)  Act,  1867,  30  &  31  Vict 
c.  101,  provides : — 

"  The  Local  Authority  shall  have  power  to  construct  within  their 
district,  and  also,  when  necessary  for  the  purpose  of  outfall  or 
distribution  of  sewage,  without  their  district,  such  sewers  as  they 
may  think  necessary  for  keeping  their  district  properly  cleansed  and 
dnuned,  and  may  carry  such  sewers  througli,  across,  or  under  any 
turnpike  or  other  road,  or  any  street  or  place,  or  under  any  cellar  or 
vault  which  may  be  under  the  foot  pavement  or  carriageway  of  any 
street  or  road,  and  after  reasonable  notice  in  writing  (if  upon  the 
report  of  surveyor  it  should  appear  to  be  necessary),  into,  through, 
or  under  any  lands  whatsoever,  and  from  time  to  time  to  enlarge, 
lessen,  alter,  arch  over,  or  otherwise  improve,  or  to  close  up  or 
destroy,  all  sewers  vested  in  them,  provided  no  nuisance  is  created 
by  such  operations ;  and  if  any  person  is  thereby  deprived  of  the 
lawful  use  of  any  sewer,  the  Local  Authority  shall  provide  another 
sufficiently  effectual  for  his  use.  The  Local  Authority  shall  cause 
their  sewers  to  be  so  constructed,  kept,  and  cleansed,  as  not  to  be  a 
nuisance,  and  for  the  purpose  of  cleansing  and  emptying  them  may 
construct  and  place,  either  above  or  under  ground,  such  reservoirs, 
sluices,  engines,  or  other  works  as  may  be  necessary,  and  may  cause 
such  sewers  to  communicate  with,  and  be  emptied  into,  such  places 
as  may  be  fit  and  necessary,  either  within  their  district,  or,  if 
necessary  for  the  purpose  of  outfall  or  distribution  of  sewage,  with- 
out their  district,  and  to  cause  the  sewage  and  refuse  therefrom  to 
be  collected  for  sale  or  for  any  purpose  whatsoever,  but  so  as  not  to 
create  a  nuisance." 

Besides  the  power  to  go  outside  the  district,  it  will  be  observed 
that  there  are  other  differences  between  sec.  73  of  the  Public  Health 
Act  and  sec.  219  of  this  Act.  Li  the  first  place,  the  terms  of  sec. 
73  of  the  Public  Health  Act  are  permissive — "The  Local  Authority 
9lwll  havepoioery*  etc.  But  these  words  are  construed  as  imperative 
when  the  exercise  of  the  power  is  necessary  in  the  public  interest 

In  Board  of  Supervision  v.  Local  Authority  of  Montrose,  3rd 
December  1872  (11  M.,  170),  it  was  held  that  whenever  a  Local 
Authority  "shall  refuse  or  neglect"  to  construct  the  necessary 
system  of  drainage  in  the  district  under  their  supervision,  the  Board 
of  Supervision  has  a  right  to  present  a  petition  to  have  them  com- 
pelled to  do  so.  On  a  petition  and  complaint  by  the  Board  of 
Supervision,  the  Court  sisted  procedure,  to  allow  a  Local  Authority 
reasonable  time  to  discover  the  most  suitable  system  of  drainage, 
and  to  have  it  executed. 

Another  point  of  difference  is  that>  in  sec.  73  of  the  Public  Health 
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Act,  there  is  no  mention  of  compensation.  It  is  not  provided  that 
compensation  is  to  he  made  as  for  land  taken  under  the  Lands 
Clauses  Acts.  Compensation  for  any  damage  done  must  he  given 
(see  sec  116),  hut  there  is  no  provision  imposing  an  ohligation  on  the 
Local  Authority  to  acquire  the  land.  The  opinion  of  Counsel — Mr. 
(afterwards  Lord)  Rutherfurd-Clark  and  Mr.  J.  B.  Balfour— already 
referred  to,  is  to  the  effect  that  compensation  must  be  given:  "  We 
think,  however,  that  the  memorialists  would  he  bound  to  make 
compensation  for  the  ground  occupied  by  the  pipes  outside  the  burgh." 

In  England,  in  North  London  Railway  r.  Metropolitan  Board  of 
Works  (1  Johns,  405  ;  28  L.  J.,  Ch.,  909),  it  is  not  necessary  that 
the  Locisd  Authority  should  purchase  the  lands  for  the  purpose  of 
exercising  these  powers.  It  is  only  necessary  to  make  compensation 
for  the  damage  done.     See  Bazalgette,  p.  54. 

"  It  is  not  necessary  for  the  Local  Authority  to  purchase  or  other- 
wise acquire  the  land  if  nothing  more  is  wanted  than  merely  to  make 
a  sewer  through  it  Thornton  v.  Nutter  (31  J.  P.,  419).  It  is  laid 
down  that  in  the  construction  of  powers  conferred  by  Act  of  Parlia- 
ment upon  public  bodies,  acting  for  the  public  benefit  alone,  the 
intention  of  the  Legislature  is  not  to  be  measured  by  the  more 
guarded  powers  given  to  companies  established  for  trading  purposes. 
North  Ix)ndon  Railway  Company  r.  Metropolitan  Board  of  Works 
(28  L.  J.,  Ch.,  909;  1  Johns,  405;  5  Jur.,  N.  S.,  1121).  Under 
the  above  section  (38  &  39  Vict  c  55,  sec.  16),  the  Local  Authority 
may  construct  a  sewer  above  and  upon,  as  well  as  under,  the  surface 
of  private  lands,  without  purchasing  any  of  the  land  to  be  occupied 
by  it  Roderick  v,  Aston  Local  Board  (36  L.  T.,  N.  S.,  170  ;  a/,  on 
appeal,  L.  R,  5  Ch.  D.,  328;  46  L.  J.,  Ch.,  802 ;  36  L.  T.,  N.  S., 
328 ;  41  J.  P.,  616). 

"  Nor,  according  to  an  opinion  expressed  by  Cockbum,  C.  J.,  at 
nm  przW,  is  it  necessary  for  the  Local  Authority  to  obtain  an  order 
of  Justices,  under  sec.  305,  before  they  enter  on  the  lands  to  lay  the 
sewer,  when  the  owner  or  occupier  refuses  to  permit  them  to  enter. 
In  this  case,  which  was  an  action  for  damages  for  trespass  and  for 
an  injunction,  the  jury  having  found  that  the  intended  sewer  would 
cause  a  nuisance,  the  injunction  was  granted,  as  the  Statute  does  not 
authorise  a  sewer  which  would  cause  a  nuisance.  Lamacraft  v,  St 
Thomas  Rural  Sanitary  Authority  (42  L.  T.,  N.  S.,  365 ;  44  J.  P., 
441)."--Glen,  p.  44. 

In  the  event  of  the  Commissioners  desiring  to  carry  out  a  joint 
sewerage  scheme  with  any  adjacent  burgh,  the  only  means  provided 
in  this  Act  for  doing  so  is  by  a  Provisional  Order,  in  terms  of  sec.  45. 
A  less  expensive  procedure  is  provided  by  the  Public  Health  Act, 
30  &  31  Vict  c.  101,  sec  87  of  which  enacts— 

"  Two  or  more  Local  Authorities  may,  with  the  sanction  of  the 
Board,  combine  together  for  the  purpose  of  executing  and  maintain- 
ing any  works  by  this  Act  authorised,  in  regard  to  sewerage  or 
drainage,  that  may  be  for  the  benefit  of  their  respective  districts ; 
and  all  monies  which  they  may  agree  to  contribute  for  the  execution 
and  maintenance  of  such  common  works  shall,  in  the  case  of  each 
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Local  Authority,  be  deemed  to  be  expensea  incurred  by  them  in  this 
execution  of  works  within  their  district" 

Under  the  foregoing  provision,  the  Commissioners  could  also  join 
with  the  Local  Authority  of  a  landward  district  to  carry  out  sewerage 
works. 

There  is  another  provision  in  the  Public  Health  Act  as  to  the 
construction  of  sewers,  which  may  at  times  be  of  use  to  the  Commis* 
sioners.     Sec.  24  of  30  &  31  Vict.  c.  101  provides — 

"  Whenever  any  watercourse,  ditch,  gutter,  or  drain,  along  the  side 
of  any  public  road,  street,  or  lane,  shall  be  used  or  partly  used  for  the 
conveyance  of  any  water,  sewage,  or  other  matter  from  any  premises, 
and  cannot,  in  the  opinion  of  the  Local  Authority,  be  rendered  free 
from  foulness  or  offensive  smell  without  the  laying  down  of  a  sewer 
or  of  some  other  structure,  such  Local  Authority  shall,  and  they  are 
hereby  required,  subject  to  the  approval  of  the  Board,  to  lay  down 
such  sewer  or  other  structure  within  the  limits  of  their  district,  or, 
where  necessary  for  the  purpose  of  outfall  or  distribution  of  sewage, 
without  their  district,  and  to  keep  the  same  in  good  and  serviceable 
repair ;  and  they  may  enter  any  premises  for  such  purposes,  and  use 
such  pEirt  thereof  as  shall  be  necessary,  and  for  such  use  shall  pay 
such  damages  as  may  be  assessed  by  the  Sheriff  on  a  summary 
application,  and  to  such  party  as  the  Sheriff  may  direct ;  provided 
always,  that  no  damage  shall  be  payable  to  any  person  who  has 
caused  or  contributed  to  cause  such  watercourse,  ditch,  gutter,  or 
drain  to  become  foul  or  offensive,  unless  such  person  shall  satisfy 
the  Sheriff  that  he  had  justifiable  excuse  for  so  doing ;  and  such 
Local  Authority  are  hereby  authorised  and  empowered  to  assess  the 
owners  of  all  the  premises  (according  to  the  yearly  value  thereof) 
from  which  then  or  at  any  time  thereafter  any  material  other  than 
pure  water  flows,  falls,  or  is  carried  into  the  said  sewer  or  other 
structure,  for  payment  of  all  expenses  incurred  in  making  and  main- 
taining the  same,  and  that  either  in  one  sum  or  in  instalments,  as 
they  shall  think  just  and  reasonable,  and  after  fourteen  days*  notice 
at  the  least,  left  with  the  said  owners,  if  resident  within  the  district, 
and  if  not  so  resident,  with  the  occupiers  of  the  said  premises,  to 
levy  and  collect  the  sums  so  assessed,  with  the  same  remedies  in  case 
of  default  in  payment  thereof  as  are  hereinafter  provided  with 
reference  to  the  general  charge  and  expenses  incurred  by  the  Local 
Authority  under  this  Act" 

220.  Commissioners  to  giYe  Notice  of  new  LeYels 

OP  Sewers. — Twenty-eight  days  at  the  least  before  making 
any  new  sewer  where  none  previously  existed,  or  altering  the 
course  or  level  of  or  abandoning  or  stopping  any  sewer,  the 
Commissioners  shall  give  notice  of  their  intention,  by  posting 
a  notice  in  a  conspicuous  place  at  each  end  of  every  such 
street  through  or  in  which  such  work  is  to  be  undertaken, 
which  notice  shall  set  forth  the  names  of  the  streets  and 
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places  through  or  near  which  it  is  intended  that  the  new  sewet 
shall  pass,  or  the  existing  sewer  be  altered  or  stopped  up,  and 
also  the  places  at  the  beginning  and  the  end  thereof,  and 
shall  refer  to  the  plans  of  such  intended  work,  and  shall 
specify  a  place  where  such  plans  may  be  seen,  and  a  time 
when  and  place  where  all  persons  interested  in  such  intended 
work  may  be  heard  thereupon. 

See  sub-head  (9),  sec.  4,  for  definition  6f  "Commissioners,"  (31) 
"street ; "  sees.  336  to  338  inclusive,  as  to  " notice."  As  to  altering 
or  abandoning  sewers,  see  sees.  224  and  225. 

See  Phaiips  v.  Munro,  2l8t  Mar.  1884  (12  E.,  159),  as  to  the 
necessity  for  notice,  etc. 

221.  Meeting  of  Commissioners  to  hear  Objec- 
tions.— The  Commissioners  shall  meet  at  the  time  and  place 
mentioned  in  the  said  notice,  to  consider,  in  the  presence  of 
the  Surveyor  of  the  Commissioners,  any  objections  made 
against  such  intended  work,  and  all  persons  interested  therein, 
or  likely  to  be  aggrieved  thereby,  shall  be  entitled  to  be 
heard  before  the  Commissioners  at  such  meeting;  and  there- 
upon the  Commissioners  may,  at  their  discretion,  abandon  or 
make  such  alterations  in  the  said  intended  work  as  they  judge 
fit ;  and  no  such  work  to  which  any  objection  is  made  at  such 
meeting  shall  be  executed,  unless  the  Burgh  Surveyor,  after 
the  person  making  such  objection,  or  his  agent,  has  been  heard, 
shall  certify  that  the  work  ought  to  be  executed,  nor  shall 
such  work  be  begun  until  the  end  of  seven  days  after  an  order 
for  the  execution  thereof  has  been  duly  made  by  the  Commis- 
sioners, and  entered  in  their  books. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  sees. 
336  to  338  inclusive,  as  to  •*  notice." 

222.  Where  Works  for  Sewage  proYided,  Streams 

not  to  be  PoUnted. — ^Whenever  the  Commissioners  shall 
have  caused  pipes  or  other  works  to  be  laid  in  or  along  any 
river,  bum,  or  watercourse  within  the  burgh,  for  the  purpose 
of  intercepting  and  conveying  away  the  sewage  which  would 
otherwise  flow  into  and  pollute  the  same,  it  shall  not  be  lawful 
for  any  person  to  introduce  into  any  part  of  such  river,  burn, 
or  watercourse,  along  which  such  pipes  are  laid,  any  sewage 
or  other  offensive  matter  or  thing  from  any  source ;  and  the 
Commissioners  are  hereby  authorised  and  required  to  allow 
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junctions  to  be  made  with  such  pipes  or  works  for  the  purpose 
of  drainage  of  any  lands  and  premises  which  would  naturally 
fall  into  such  river,  bum,  or  watercourse,  on  such  terms  as 
they  may  arrange  with  the  persons  requiring  such  drainage, 
and  failing  such  arrangement,  on  such  terms  as  may  be  fixed 
by  the  Sheriflf;  and  the  Sheriff  is  hereby  required  to  hear  and 
determine  any  questions  affecting  such  drainage  that  may  be 
submitted  to  him ;  and  every  person  who  shall  infringe  the 
provisions  of  this  enactment  shall  be  liable  to  a  penalty  not 
exceeding  £5,  and  a  further  penalty  not  exceeding  20s.  for 
each  day  during  which  such  infringement  shall  be  continued. 

See  sub-head  (9),  sec  4,  for  definition  of  "Commissioners,"  (4) 
"  bu^h,"  (16)  "  lands  and  premises,"  (30)  "  Sherifi" ; "  see  sec.  487  for 
imprisonment  on  failure  to  pay  penalty,  500  and  501  for  penalty  on 
repetition  of  offences  and  power  to  mitigate,  and  458  as  to  punish- 
ment of  abettors.  See  also  the  provisions  as  to  refuse  from  public 
works,  sec.  233.  There  is  in  this  Act  no  general  provision,  further 
than  that  contained  in  sec.  250,  entitling  any  ratepayer  to  join  his 
drains  with  the  sewers  of  the  Commissioners.  A  provision  to  this 
effect  is  contained  in  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
sec  77  of  which  provides : — 

"  Any  owner  or  occupier  of  premises  within  the  district  of  a  Local 
Authority,  liable  for  general  or  special  sewerage  or  drainage  assess- 
ment, shall  be  entitled  to  cause  his  drains  to  empty  into  the  sewers 
of  such  Local  Authority,  on  condition  of  his  giving  twenty  days' 
previous  notice  of  his  intention  so  to  do  to  the  Local  Authority,  and 
of  complying  with  their  regulations  in  respect  of  the  mode  in  which 
the  communications  between  such  drains  and  sewers  are  to  be  made, 
and  subject  to  tlie  control  of  any  person  who  may  be  appointed 
by  the  Local  Authority  to  superintend  the  making  of  such  com- 
munications." 

In  England,  in  Attorney-General  v,  Kingston-on-Thames  (34  L  J., 
Ch.,  481),  the  power  given  to  Commissioners  acting  under  the  Towns 
Improvement  Clauses  Act,  1847,  to  "cause  their  sewers  to  communi- 
cate with  and  empty  themselves  into  the  sea  or  any  public  river," 
10  &  11  Vict,  c  34,  8.  24,  is  subject  to  the  condition  that  they 
create  no  nuisance  thereby. — Glen,  p.  47. 

"  The  right  given  by  the  above  section  (21  of  the  Public  Health 
Act,  1875)  does  not  enable  the  owner  of  premises  to  drain  them  into 
a  sewer  belonging  to  the  Local  Authority  of  a  district  which  does  not 
include  such  premises,  whether  the  sewer  is  within  the  same  sanitary 
district  as  the  premises  or  not ;  but  the  following  section  allows  hint 
to  do  so  on  making  terms  with  the  Local  Authority  to  which  the 
sewer  belongs. 

"  A  drain  from  certain  cottages  and  malt  kilns  had  been  connected 
with  the  sewer  of  a  Local  Board  with  their  consent.  On  a  drain 
from  a  third  kiln  being  connected  with  it^  the  Board,  being  under  an 
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interim  injunction,  restraining  them  from  connecting  new  drains  with 
the  sewer,  or  increasing  the  volume  of  the  existing  sewers,  stopp>ed 
up  the  drain,  so  as  to  cut  off  not  only  the  flow  of  refuse  from  the 
third  kiln,  but  also  from  the  other  two  and  the  cottages.  Bacon,  V.  C, 
describing  the  proceeding  of  the  Board  as  wanton  and  outrageous, 
granted  a  perpetual  injunction  to  restrain  the  Board  from  continuing 
the  obstruction,  and  an  inquiry  as  to  damages.  Clegg  v,  Castleford 
Local  Board,  N.  W.,  1874,  229. 

"  An  Urban  Sanitary  Authority,  on  the  other  hand,  was  ruled  by 
Cave,  J.,  to  have  been  entitled  to  cut  off  the  connection  between  the 
drains  of  a  house  and  their  sewer,  because  the  owner  had  not  given 
the  two  days'  notice  of  his  intention  to  make  the  drains,  which  the 
bye-laws  required,  and  which,  the  learned  Judge  held,  the  Surveyor 
had  no  power  to  waive  or  dispense  with;  the  Surveyor  had  not 
expressed  his  satisfaction  with  the  drains,  and  the  owner  had  dis- 
regarded a  notice  to  uncover  the  drains  for  the  Surveyor's  inspection. 
Baxter  v,  Mavor,  etc.,  of  Bedford,  Timea  newspaper,  23rd  July 
1885.  .  .  ."—Glen,  p.  Gl. 

"This  section  (22  of  38  &  39  Vict  c  55)  also  appears  to  give  a 
right  of  drainage  into  the  sewers  to  which  it  applies,  and  not  to  give 
the  Local  Authority  the  power  to  refuse  to  permit  such  drainage  at 
their  absolute  discretion,  if  the  owner  or  occupier  is  willing  to  abide 
by  such  terms  and  conditions  as  may  be  settled  in  the  manner  pro- 
vided by  the  Act.  Newiugton  Local  Board  t?.  Cottingham  Local 
Board  (L.  R.,  12  Ch.  D.,  725;  48  L.  J.,  Ch.,  226;  40  L.  T., 
N.  S.,  58). 

"  Malins,  V.  C,  considered  that  the  sewer  of  the  *  Local  Authority ' 
meant  sewer  of  the  Local  Authority  of  the  adjoining  district ;  and 
that  where  the  sewers  of  one  Local  Authority  were  connected  with 
the  sewers  of  another,  an  owner  of  premises  not  within  the  district 
of  either  Authority,  was  only  required  to  make  terms  with  the 
Authority  to  whose  sewers  he  intended  to  connect  his  drains. 

"  An  agreement  made  with  the  owner  of  an  estate,  under  the  corre- 
sponding section  of  the  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  63,  sec.  48),  was  held  to  be  binding  upon  the  corporation,  who  were 
the  sucxjessors  of  the  Local  Board  of  Health  that  had  entered  into  the 
agreement,  even  though  it  related  to  the  sewage  from  houses  which 
did  not  exist  at  the  date  of  the  agreement,  and  although  the  corpora- 
tion were,  under  a  new  Act  of  Parliament,  prevented  from  passing 
the  sewage  into  the  river  Thames.  Mayor,  etc.,  of  New  Windsor 
r.  Stovell  (L  R.,  27  Ch.  D.,  665 ;  51  L.  T.,  N.  S.,  626). 

"The  last  clause  of  sec.  14  provides  for  the  continuance  of  the 
rights  of  persons  to  use  a  sewer  after  the  purchase  of  the  sewer  by 
the  Local  Authority ;  and  sec.  337  contains  a  saving  with  reference 
to  cases  where  yearly  sums  are  payable  under  the  Local  Government 
Act,  1858,  Amendment  Act,  1861,  24  &  25  Vict  c.  61,  sec  8,  for  the 
drainage  of  premises  without  the  district" — Glen,  p.  62. 

223.  Throwing  Rabbish  into  Streams. — Any  person 
who  shall  lay  or  throw^  or  cause  or  procure  to  be  laid  or 
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thrown,  any  rubbish,  earth,  ashes,  corks,  straw,  soil,  filth,  oir 
refuse,  or  any  other  matter,  whether  oflfeiisive  or  not,  into  the 
channel,  or  on  the  banks  or  on  the  sides  of  any  river,  burn,  or 
watercourse,  flowing  through  or  on  the  boundary  of  the  burgh, 
shall,  upon  conviction  of  such  offence  before  the  Magistrate, 
be  liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (4),  sec.  4,  for  definition  of  ** burgh;"  sec.  487  for 
imprisonment  on  failure  to  pay  penalty,  500  and  501  for  penalty  on 
repetition  of  offences  and  power  to  mitigate,  and  458  as  to  punish- 
ment of  abettors. 

See  also  sec.  381,  sub-head  (36),  which  imposes  a  penalty  on  any 
person  who  "  throws  or  lays  any  dirt,  litter,  or  ashes,  or  nightsoil,  or 
any  carrion,  fish,  offal,  or  rubbish  .  .  .  into  the  channel  or  on  the 
banks  of  any  river  or  into  any  harbour  within  the  burgh." 

See,  further,  the  Kivers  Pollution  Act,  1876,  39  &  40  Vict.  c.  75, 
sec.  2  of  which  provides : — 

"  Every  person  who  puts  or  causes  to  be  put  or  to  fall,  or  know- 
ingly permits  to  be  put  or  to  fall  or  to  be  carried  into  any  stream, 
so  as,  either  singly  or  in  combination  with  other  similar  acts  of  the 
same  or  any  other  person,  to  interfere  with  its  due  flow  or  to  pollute 
its  waters,  the  solid  refuse  of  any  manufactory,  manufacturing  process 
or  quarry,  or  any  rubbish  or  cinders,  or  any  other  waste  or  any 
putrid  solid  matter,  shall  be  deemed  to  have  committed  an  offence 
against  this  Act. 

"  In  proving  interference  with  the  due  flow  of  any  stream,  or  in 
proving  the  pollution  of  any  stream,  evidence  may  be  given  of 
repeated  acts  which  together  cause  such  interference  or  pollution, 
although  each  act  taken  by  itself  may  not  be  sufficient  for  that 
purpose." 

Sec.  20  of  the  same  Act  provides  that  " '  Solid '  matter  shall  not 
include  particles  of  matter  in  suspension  in  water ; "  and  "  *  polluting  * 
shall  not  include  innocuous  discoloration." 

224.  Commissioners  may  alter  Sewers  from  time 

to  time. — The  Commissioners  may  from  time  to  time,  as 
they  see  fit,  repair,  enlarge,  extend,  alter,  arch,  or  cover  over, 
and  otherwise  improve  all  or  any  of  the  sewers  vested  in 
them ;  and  if  any  of  such  sewers  at  any  time  appear  to  them 
to  have  become  useless,  the  Commissioners  may  demolish  and 
discontinue  such  sewer,  provided  that  it  be  so  done  as  not  to 
create  a  nuisance. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 
The  similar  provision  in  the  English  Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  sec.  18,  was  held  to  authorise  the  covering-iu 
and  converting  into  a  pipe-sewer  an  open  watercourse,  which  the 
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Court  held  to  be  a  sewer.    Wheatcroft  v,  Matlock  Local  Board  (52 
L.  T.,  N.  S.,  356). 

'^  If  a  sewer  or  drain  interferes  with  a  river,  canal,  dock,  etc., 
another  may  in  certain  cases  be  substituted  for  it  under  sec.  331 
(Public  Health  Act,  1875).  House  drains  may  be  disconnected  from 
one  sewer  and  connected  with  another  under  sec.  24  of  said  Act." — 
Glen,  p.  56. 

"Sec.  18  of  the  Public  Health  Act,  1875,  enables  the  Local  Authority 
to  discontinue  existing  sewers,  and  to  substitute  new  sewers  for  old. 
Sec.  24  is  not  confined  to  cases  in  which  they  have  already  acted  upon 
sec.  18,  but  where  they  have  acted  on  that  section.  This  section 
shows  that  the  alteration  of  house  drains,  which  is  thereby  rendered 
necessary,  must  be  carried  out  at  the  expense  of  the  district,  and  is 
not  chargeable  on  the  owner. 

"It  has  happened  that  a  Local  Authority,  after  enforcing  the 
communication  of  house  drains  with  a  particular  system  of  sewers, 
have  found  it  necessary  to  change  their  general  scheme  of  sewerage, 
and  to  construct  fresh  sewers ;  but  the  Sanitary  Acts  contained  no . 
provision  under  which  the  Local  Authority  could  compel  fresh 
junctions  or  defray  their  cost  Sec.  24  now  empowers  a  Local 
Authority,  under  these  circumstances,  to  close  any  such  existing 
drains,  on  condition  of  providing  others  equally  effectual  and  com- 
municating with  the  new  system"  (Circular  of  Local  Government 
Board,  30th  Sept  1875).— Glen,  p.  64. 

22S.  Commissioners  not  to  destroy  existing 
SewerS)  etc.,  without  proYiding  others. — if  any  person, 
by  means  of  any  alteration  or  discontinuance  of  any  sewer,  or 
other  proceeding  of  the  Commissioners,  be  deprived  of  the 
use  of  any  sewer  or  drain  which  such  person  was  theretofore 
lawfully  entitled  to  use,  the  Commissioners  shall  provide  some 
other  sewer  or  drain  equally  efifectual  for  such  purpose ;  and 
if  the  Commissioners  do  not,  within  seven  days  after  notice  in 
writing  served  upon  them,  begin,  and  thereupon  diligently 
proceed,  to  restore  to  its  former  effective  state  such  drain  or 
sewer,  or  to  provide  such  other  sewer  or  drain  as  aforesaid, 
they  shall  forfeit  to  the  person  aggrieved  a  sum  not  exceeding 
40s.  for  every  day  after  the  expiration  of  such  seven  days 
during  which  he  is  deprived  of  the  use  of  the  drain  or  sewer 
to  which  he  was  so  entitled,  and  is  not  provided  with  such 
other  drain  or  sewer  as  aforesaid. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 
See  sec.  487  for  imprisonment  on  failure  to  pay  penalty,  sees.  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  458  as  to  punishment  of  abettors.     Also  sec.  338  as  to  notice  to 
the  Commissioners. 
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This  section  allows  seven  days  to  the  Commissioners  before  they 
are  subject  to  a  penalty  for  failing  to  provide  a  new  drain  as  a  sub- 
stitute for  one  discontinued;  but,  as  the  Commissioners  are  not 
entitled  to  create  a  nuisance,  it  will  be  incumbent  on  them  to  pror 
vide  the  new  sewer  before  the  old  one  is  closed  up. 

226.  Commissioners  to  caase  Estimates  to  be  pre- 
pared before  Execation  of  Works. — Before  entering  into 
any  contract  for  executing  any  such  work  as  aforesaid,  the 
Commissioners  shall  procure  from  their  Surveyor  an  estimate 
of  the  probable  expense  of  constructing  the  same  in  a 
substantial  manner,  and  of  the  yearly  expense  of  maintaining 
the  same  in  repair,  and  such  Surveyor  shall  accompany  such 
estimate  with  a  report  as  to  the  most  advantageous  mode  of 
constructing  such  work,  whether  under  a  contract  for  con- 
structing the  same  merely,  or  a  contract  for  constructing  the 
same  and  maintaining  it  in  repair  during  a  given  term  of  years. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 

As  to  contracts  and  the  provisions  as  to  Realing  and  signing  them, 
see  sec.  65,  sub-head  (2).  See  also  sec  71,  which  prohibits  any 
Commissioner  having  an  interest  in  any  contract  under  this  Act. 

The  corresponding  provision  of  the  Public  Health  Act,  1867,  30 
and  31  Vict.  c.  101,  sec  80,  only  applies  when  the  cost  is  likely  to 
exceed  £30. 

A  contract  for  the  making  of  drains  to  the  depth  of  3J  feet  con- 
tained a  stipulation  that  the  work  should  be  done  to  the  satisfaction 
of  an  inspector  to  be  appointed  by  the  employer.  The  inspector 
failed  to  inspect  the  work,  but  gave  certificates  that  it  had  been  duly 
executed,  upon  the  faith  of  which  the  employer  paid  various  instal- 
ments of  the  price.  The  employer  subsequently  ascertained  that  the 
drains  fell  far  short  of  the  stipulated  depth. 

In  an  action  by  the  contractor  for  payment  of  the  remaining  instal- 
ments— hdd,  that  he  was  not  entitled  to  recover,  in  respect  that  he 
had  failed  to  carry  out  his  part  of  the  contract. 

In  an  action  by  the  employer  for  implement  or  damages — hdd,  that 
the  employer  was  not  entitled  to  implement  or  damages,  in  respect 
that  the  work  had  proceeded  at  the  sight  of  his  representative  without 
objection.     Muldoon  v.  Pringle,  9th  June  1882  (9  R,  915). 

227.  Penalty  for  making  Unaathorised  Drains. — 

Every  person,  not  being  employed  or  authorised  for  that 
purpose  by  the  Commissioners,  who  shall  make  any  drain 
from  any  lands  or  premises  into  any  of  the  sewers  vested  in 
the  Commissionera,  shall  be  liable  to  a  penalty  not  exceeding 
£5  ;  and  the  Commissioners  may  cause  such  drain  to  be 
re-made  as  they  think  fit,  and  the  expense  incurred  thereby 
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shall  be  paid  by  the  owner  of  the  lands  or  premises,  and  that 
over  and  above  a  reasonable  sum  of  money  for  the  use  of  the 
sewers,  which  the  Commissioners  are  hereinafter  authorised 
and  required  to  exact  for  the  use  of  the  sewers. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (16) 
"lands  and  premises."  See  sec.  487  for  imprisonment  on  failure  to 
pay  penalty ;  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate  ;  sec.  458  as  to  punishment  of  abettors  ;  sec. 
244,  which  contains  provisions  as  to  making  of  drains  without  consent 
of  the  Commissionera  See  sec.  364  as  to  the  cases  where  the  "  reason- 
able sum,"  herein  mentioned,  is  chargeable  for  use  of  the  sewers. 

In  M'Callum  v,  Barrie,  26th  February  1878  (5  R,  683),  it  was 
held  that  a  resolution  to  assess  all  proprietors  who  had  not  hitherto 
been  assessed  for  drainage  purposes  at  the  rate  of  2s.  6d.  per  £  on 
their  rental,  was  ultra  vires,  and  that  they  were  not  entitled  to  recover 
the  assessment  as  a  "reasonable  sum"  under  sec.  190  of  the  1862 
Act,  that  section  requiring  inquiry  into  the  circumstances  of  each 
case  before  the  sum  to  be  charged  was  decided  upon. 

Lord  Gifford  said  :  "  In  the  first  place,  I  do  not  think  that  sec.  190 
ever  contemplated  a  special  sewer  rate  at  nil.  It  had  in  contemplation 
the  special  circumstances  of  each  case.  It  was  meant  to  meet  the  case 
of  a  proprietor  who,  having  built  a  house  or  houses  without  notice  to 
the  Commissioners,  takes  the  matter  into  his  own  hands,  and  connects 
his  property  with  the  sewers  built  by  the  Commissioners ;  and  the 
object  pf  the  section  is,  first,  to  punish  him  for  so  doing  by  making 
him  liable  in  a  penalty  not  exceeding  £5,  and  then  the  Commissioners 
are  to  be  entitled  to  rebuild  the  drain  or  alter  it  at  the  expense  of 
the  proprietor.  Over  and  above  that,  they  are  to  be  entitled  to  levy 
a  sum  of  money  for  the  use  of  the  sewers,  which  sum  is  to  be  a 
'reasonable  sum.'  I  am  willing  to  consider  this  last  part  of  the 
clause  as  of  general  application,  and  not  merely  confined  to  the  case 
where  a  penalty  is  exacted.  But  still  the  Commissioners  must  ^x 
a  reasonable  sum  to  be  paid  in  this  particular  case,  and  in  orde^  to 
do  so  they  must  consider  the  special  case  in  hand.  The  extent  of 
the  proprietor's  property  must  be  taken  into  consideration  in  fixing 
the  sum  of  money,  and  the  circumstances  in  which  the  connection 
was  made,  and  the  length  of  the  sewer,  and  various  other  things. 
In  this  case  I  do  not  think  the  Commissioners  have  done  their  duty 
in  simply  imposing  a  general  assessment  of  28.  6d.  in  the  £  upon  all 
these  properties.  They  never  have  applied  their  minds  to  the 
special  circumstances  of  each  property,  and  are  therefore  not  under 
sec.  190." 

The  General  Police  and  Improvement  (Scotland)  Act^  1862,  25  & 
26  Vict.  c.  101,  sec.  190,  provides  somewhat  similar  to  the  terms  of 
this  section.  The  Commissioners  of  Police  of  a  burgh,  acting  under 
the  powers  conferred  by  the  Statute,  constructed  a  system  of  sewage, 
and  to  meet  the  expense  thereof  they  had,  since  1870,  levied  on  the 
owneis  of  property  in  the  burgh  a  special  sewage  rate,  which  had 
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still  several  years  to  run.  In  1 886,  an  inhabitant  of  the  burgh  having 
connected  certain  newly-erected  property  with  the  burgh  sewers,  the 
Commissioners  of  Police  fixed  a  sum  of  £120  as  a  reasonable  sum  to 
be  paid  for  the  privilege,  and  on  a  failure  to  pay  sued  the  owner  of 
the  property  for  the  amount.  It  was  admitted  that  this  sum 
included  a  sum  of  £40,  said  to  be  a  commutation  of  the  special 
(drainage  rate.  HeMy  that  the  defender  must  be  assoilzied — (1) 
because  the  Statute  did  not  warrant  such  commutation,  and  (2) 
because  no  decree  could  pass  for  the  balance  of  £80,  as  there  was  no 
resolution  of  the  Police  Commissioners  for  that  sum.  Opinion  (per 
Lord  Rutherfurd-Clark)— (1)  That  sec.  190  of  the  Statute  was  not 
confined  to  the  case  of  a  house  drain  which  had  been  connected  with 
a  sewer  without  the  authority  of  the  Commissioners,  but  that  it  was 
intended  to  be  of  general  application  so  as  to  settle  the  burdens  on 
all  lands  and  premises  which  were  not  assessed  for  the  use  of  the 
sewer,  or  which  had  been  built^  enlarged,  or  altered  after  the  assess- 
ment was  imposed;  (2)  That  this  section  was  not  limited  in  its 
operation  to  lands  connected  with  the  sewer,  after  the  special  rate  had 
pome  to  an  end,  but  that  the  words  "imposed  or  levied"  must  be 
construed  as  equivalent  to  "imposed,  or  in  the  course  of  being 
imposed,"  acnd  that  in  all  cases  where  a  drain  leading  from  premises 
such  as  described  were  connected  with  a  sewer,  a  reasonable  sum 
might  be  exacted.  Muirhead,  Clerk  to  Hillhead  Police  Com- 
missioners, V,  Renwick,  2lst  June  1890  (27  S.  L.  R.,  981). 

Sec  79  of  the  PubUc  Health  Act»  30  &  31  Vict,  c  101,  is  to  the 
following  efiFect : — 

"  Every  person  not  being  authorised  by  the  I/)cal  Authority  who 
shall  make  any  drain  into  any  sewer  vested  in  the  Local  Authority, 
shall  be  liable  in  a  penalty  not  exceeding  £5,  besides  shutting  up 
said  drain  or  paying  the  expense  of  shutting  it  up. 

"  Note, — ^If  damage  be  caused  to  the  sewers  by  the  unauthorised 
connection  made  with  them,  the  person  would  also  be  liable  in  the 
penalty  provided  by  sec.  101,  in  addition  to  the  cost  of  repairing  the 
sewer." — Skelton,  p.  75.  See  also  the  observations  as  to  the  right 
of  drainage  into  public  sewers,  quoted  under  sec  222,  mpra. 

228.  Vaults  and  Cellars  under  Streets  not  to  be 
made  without  Consent  of  Commissioners. — ^No  build- 
ing shall  be  erected  over  any  sewer  belonging  to  the  Com- 
missioners, and  no  vault,  arch,  or  cellar  shall  be  made  under 
the  carriageway  of  any  street,  public  or  private,  without  the 
consent  of  the  Commissioners  first  obtained  in  writing ;  and 
if  such  consent  be  obtained,  all  such  vaults,  arches,  and  cellars 
shall  be  substantially  made,  and  so  as  not  to  interfere  or 
communicate  with  any  sewers  belonging  to  the  Commissioners  \ 
and  if,  after  this  Act  comes  into  operation  in  the  burgh,  any 
building  be  erected,  or  any  yajult,  arch,  or  cellar  be  made^ 
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therein,  contrary  to  the  provisions  herein  contained,  the  Com- 
missioners may  demolish  or  fill  up  the  same,  and  the  expenses 
incurred  thereby  shall  be  paid  by  the  person  erecting  such 
building,  or  making  such  vault,  arch,  or  cellar. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  and  obsor^ 
vations  thereon,  (9)  "Commissioners,"  (31)  "street,"  (28)  "private 
street,"  (4)  "  burgh."  The  prohibition  of  vaults,  etc.,  is  limited  to 
the  carriageway  of  the  streets,  and  does  not  extend  to  the  foot  pave- 
ments. 

The  Public  Health  Act^  30  &  31  Vict.  c.  101,  sec.  81,  provides  :— 

"  Unless  with  consent  of  the  Local  Authority,  no  building  shall 

be  erected  over  any  sewer  belonging  to  the  Local  Authority,  and  no 

vault,  arch,  or  cellar  shall  be  made  so  as  to  interfere  with  any  such 

sewer." 

229.  Sewers,  etc.,  to  be  Trapped  and  Ventilated. 

— AH  sewers  and  drains,  whether  public  or  private,  shall  be 

trapped  and  ventilated  by  the  Commissioners  or  other  persons 

to  whom  they  severally  belong. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  as  to 

public  and  private  sewers  and  drains,  see  sec.  215,  and  observations 

thereunder.     As  to  ventilation  and  trapping  of  house  drains,  see  sec. 

241,  infra;  also  Schedule  IV.,  Rule  No.  15,     See  also  under  sec. 

219,  8upr<i^  as  to  nuisance  caused  by  sewers. 
The  Public  Health  Act,  30  &  31  Vict  c  181,  sec.  82,  provides  :— 
"  All  sewers  and  drains,  whether  public  or  private,  shall  be  pror 

vided  by  the  persons  to  whom  they  severally  belong,  with  proper 

traps  or  other  coverings  or  means  of  ventilation,  so  as  to  prevent 

stench  or  deleterious  exhalation." 

230.  Ventilation  of  Sewers. — The  Commissioners  shall 
have  power,  for  the  purpose  of  providing  ventilation  for  the 
existing  sewers  or  drains,  or  for  such  sewers  or  drains  as  may 
herafter  be  constructed,  to  acquire,  by  agreement,  lands  and 
premises,  and  to  construct  all  ventilating  shafts,  furnaces,  and 
other  means  of  ventilating  the  sewers  and  other  works,  which 
may  from  time  to  time  le  found  necessary ;  and  if,  for  com- 
pleting any  works  required  in  the  execution  of  this  provision, 
it  be  found  necessary  to  carry  them  upon,  into,  or  through  any 
enclosed  or  other  private  premises,  the  Commissioners  shall 
have  and  may  exercise  the  like  powers,  and  be  liable  to  the 
like  conditions  and  restrictions  which  are  by  this  Act  provided 
with  reference  to  the  construction  of  sewers. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (16) 
"  lands  and  premises." 
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See  sec.  219,  mpra^  as  to  the  powers  and  liabilities  of  the  Com- 
missioners in  connection  with  the  construction  of  sewers.  In  England, 
it  has  been  suggested  that  the  erection  of  a  ventilating  shaft  attached 
to  a  private  house  is  within  the  power  of  the  Local  Authority. 
Swanston  v.  Twickenham  Local  Board  (11  Ch.  D.,  388;  48  L.  J., 
Ch.,  623;  40  L.  T.,  N.  S.,  734 ;  27  W.  R,  924). 

231.  Commissioners  may  arrange  with  the  Ooon- 
pier  of  any  Hannfaotory,  etc.  —  The  Commissioners 
may  also  arrange  with  the  owners  or  occupiers  of  any  manu- 
factory, gas-work,  or  brewery,  having  furnace  and  cliimney 
shafts  so  situated  as  to  be  available  for  the  ventilation  of 
the  adjacent  sewers  and  drains,  for  such  ventilation,  or  of 
other  suitable  premises,  to  lay  and  fix  such  ventilators,  pipes, 
or  shafts  into,  on,  or  against  all  such  buildiugs  or  premises 
as  to  them  may  seem  proper,  and  as  may  be  agreed  on,  mak- 
ing compensation  to  the  owners  thereof. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (21)  "occupier,"  (16)  "premises,"  (3)  "building." 

232.  Costs  and  Charges.  —  All  costs  and  expenses 
which  may  be  incurred  by  the  Commissioners  in  carrying 
the  provisions  for  ventilating  the  sewers  or  drains  into  efifect, 
shall  form  a  charge  against  the  "general  sewer  rate"  or 
against  any  "special  sewer  rate"  which  in  their  judgment 
may  be  properly  chargeable  therewith. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners."  See 
sees.  361-364  as  to  "general  sewer  rate,"  and  "special  sewer  rate." 

233.  Distillers  and  others  to  oonstrnot  ReserYoirs 
to  deposit  Refuse. — Any  owner  or  occupier  of  distilleries, 
manufactories,  or  other  works,  who  causes  or  permits  any 
refuse,  refuse  water,  steam,  or  other  substance  fitted  to 
interrupt  the  free  passage  of  a  sewer,  or  to  be  otherwise 
injurious  thereto,  or  to  be  injurious  to  the  health  of  persons 
living  in  the  vicinity,  to  enter  a  public  sewer,  river,  or  inland 
loch,  or  public  reservoir  or  dock,  from  any  such  works,  shall 
be  guilty  of  an  offence,  and  shall,  on  conviction  before  the 
Sheriff,  be  liable  to  a  penalty  of  £5  for  every  day  or  part 
of  a  day  during  which  such  offence  continues,  besides  being 
liable  for  all  damages  and  for  all  expenses  for  taking  out  of 
the  sewer  any  refuse  or  substance  that  may  have  entered  it 
from  his  works. 
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Such  owners  and  occupiers  shall  construct  pools  or  reser- 
voirs as  near  their  works  as  possible,  for  receiving  and  de- 
positing such  refuse  and  other  substances. 

If  it  shall  be  impracticable,  in  the  judgment  of  the  Com- 
missioners, to  render  such  refuse  or  other  substances  in- 
offensive or  innocuous,  or  to  prevent  the  same  from  inter- 
rupting the  free  passage  of  the  sewer,  or  otherwise  injuring 
the  same,  it  shall  be  lawful  for  the  Commissioners  to  prohibit 
and  interdict  such  owner  or  occupier  from  permitting  the 
same  to  run  into  such  sewer  from  his  works  aforesaid ;  and 
while  such  prohibition  and  interdict  are  in  force,  or  if  and 
so  long  as  the  owner  or  occupier  of  such  works  makes  no 
use  of  the  sewers,  in  consequence  of  having  before  this  Act 
came  into  operation  made  separate  arrangements  for  the 
drainage  of  the  works,  such  owner  or  occupier  shall  be 
entitled  to  be  exempted  from  the  sewer  rates  to  the  ex- 
tent of  seventy-five  per  centum  thereof  applicable  to  the 
whole  building,  or  such  part  or  parts  thereof  as  by  such 
prohibition  or  previous  separate  arrangement  are  deprived 
directly  or  indirectly  of  any  benefit  from  the  sewer;  pro- 
vided that  the  sewer  rates  payable  in  respect  of  the  other 
parts  of  such  distilleries,  manufactories,  and  other  works, 
and  all  warehouses,  ofiSces,  and  other  buildings  connected 
therewith,  shall  still  remain  payable ;  and  if  the  prohibition 
and  interdict  be  at  any  time  by  the  Commissioners  with- 
drawn, or  the  owner  or  occupier  having  previous  separate 
arrangements  shall  begin  to  use  the  sewers,  then  the  ex- 
emption shall  cease  so  soon  as  the  owner  or  occupier  avails 
himself  to  any  extent  of  the  withdrawal  of  the  prohibition 
by  permitting  the  substances  prohibited  to  pass  into  the 
sewers,  and  if  the  owner  or  occupier  is  dissatisfied  with  the 
decision  of  the  Commissioners  as  to  the  question  of  practic- 
ability aforesaid,  or  as  to  the  part  of  the  works  for  which 
such  exemption  ought  to  be  made,  it  shall  be  lawful  for  such 
owner  or  occupier  to  appeal  to  the  Sheriff  in  manner  after 
provided. 

See  sub-head  (22),  see.  4,  for  definition  of  "owner,"  (21)  "occu- 
pier," (30)  "  Sheriffl"  See  sec.  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

The  Commissioners  of  a  burgh  discharged  their  sewage  into  a 
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bum,  and  were  called  upon  by  an  inferior  heritor  to  cease  causing 
a  nuisance  thereby.  Another  riparian  proprietor  stated  that  the 
town's  sewage  was  no  nuisance  to  him,  but  that  the  refuse  from 
gas-works,  etc.,  which  accompanied  it,  created  a  nuisance.  The 
Commissioners  took  the  opinion  of  Counsel — Mr.  (afterwards  Lord) 
Butherfurd-Clark  and  Mr.  J.  B.  Balfour — as  to  the  competency  of 
an  action  against  the  owners  or  occupiers  of  the  works  in  question. 
Counsel  advised :  — 

'*  We  are  of  opinion  that  the  memorialists  could  not,  in  respect  of 
the  complaints  of  the  proprietors  along  the  course  of  the  bum,  com- 
pel the  owners  or  occupiers  of  the  works  to  adopt  the  measures 
mentioned  in  sec  193  of  the  Police  Act.  That  section  declares 
that  the  owners  or  occupiers  shall  be  compellable  to  adopt  the 
measures  in  question  for  receiving  and  depositing  the  refuse  of 
their  works,  *so  far  as  offensive  or  dangerous  to  the  health  of 
those  living  in  the  vicinity  thereof,'  that  is  of  their  works,  and  we 
do  not  understand  that  the  refuse  in  question  is  offensive  or  danger- 
ous to  the  health  of  those  living  near  the  works  from  which  it  pro- 
ceeds. Even  if  by  itself,  or  in  combination  with  other  sewage,  it 
caused  or  contributed  to  the  creation  of  a  nuisance  at  X.,  this  would 
be  so  far  from  the  works  as  to  render  the  provisions  of  sec.  193  of 
the  Police  Act  and  sec.  83  of  the  Public  Health  Act  inapplicable  to 
the  case." 

Besides  the  powers  at  common  law  for  preventing  nuisance  by  the 
discharge  of  refuse  from  works,  there  are  several  statutory  provisions 
on  the  subject. 

The  provisions  of  sec.  27  of  the  Public  Health  Act>  30  «&  31 
Vict.  c.  101,  are : — 

"  Any  person  engaged  in  the  manufacture  of  gas,  naphtha,  vitriol, 
paraffin,  or  dye  stuffs,  or  any  other  deleterious  substance,  or  in  any 
trade  in  which  the  refuse  produced  in  any  such  manufacture  is  used, 
who  shall  at  any  time  cause  or  suffer  to  be  brought  or  to  flow  into 
any  stream,  reservoir,  aqueduct,  well,  or  pond,  or  place  for  water, 
constracted  or  used  for  the  supply  of  water  for  domestic  purposes, 
or  into  any  pipe  or  drain  communicating  therewith,  any  product, 
washing,  or  other  substance  produced  in  any  such  manufacture,  or 
shall  wilfully  do  any  act  connected  with  any  such  manufacture 
whereby  the  water  in  any  such  stream,  reservoir,  aqueduct^  well, 
pond,  or  place  for  water  shall  be  fouled,  and  any  person  who  shall 
wilfully  do  or  permit  to  be  done  any  act  whereby  the  water  in  any 
stream,  reservoir,  aqueduct,  well,  pond,  or  place  constmcted  for  the 
supply  of  water  for  domestic  purposes  shall  be  fouled,  shall  forfeit 
for  every  such  offence  a  sum  not  exceeding  £50. 

"  Note, — Similar  provisions  are  found  in  the  Gas- Works  Clauses 
Act,  1847,  10  Vict,  c  15,  sec.  21,  and  the  Water- Works  Clauses 
Act,  1847,  10  Vict.  c.  17,  sec.  62,  the  penalty  in  these  cases  being 
JB200.  These  Acts  are  only  in  force  when  incorporated  with  some 
other  Act 

"  The  pollution  of  water  by  discharges  from  public  works  is  dealt 
with  in  sec.  83  (see  that  section  and  notes) ;  and  the  pollution  of 
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streams  generally  is  dealt  with  in  the  Kivers  Pollution  Act.    See 
that  Act)  infrci, 

**  A  few  years  after  the  passing  of  the  Public  Health  Act^  certain 
riparian  proprietors  on  the  river  Almond,  in  the  counties  of  Edin- 
burgh and  Linlithgow,  memorialised  the  Board  as  to  the  pollution 
of  the  river  by  paraffin  works.  The  Board  expressed  the  opinion 
that  the  memorialists  would  obtain  a  more  speedy  and  effectual 
remedy  by  means  of  an  action  at  common  law,  at  their  own  instance, 
than  by  the  interposition  of  the  Local  Authorities,  under  the  Public 
Health  Act.  The  powers  of  Local  Authorities  as  to  the  pollution  of 
streams  are  defined  by  sees.  27  and  83,  and  the  Act  contains  no  ex- 
press authority  for  two  or  more  Local  Authorities  jointly  prosecuting 
offenders.  The  Board  feared  that  the  extent  and  nature  of  the 
pollution  were  such  as  to  render  doubtful  a  successful  issue  in  any 
proceedings,  joint  or  separate,  which  the  Local  Authorities  might 
take  under  their  limited  statutory  powers.  The  rights  of  proprietors 
at  common  law,  however,  are  much  more  extensive,  and  the  Board  saw 
no  impediment  to  the  proprietor  being  able  to  vindicate  their  rights 
from  infringement"— -Board's  Report,  1872,  p.  27.  Skelton,  p.  34. 
By  sec  28  of  the  Public  Health  Act,  it  is  provided : — 
"  Such  penalty  may  be  recovered,  with  expenses,  by  the  person 
into  whose  water  such  product,  washing,  or  other  substance  shall  be 
conveyed  or  shall  flow,  or  whose  water  shall  be  fouled  by  any  such 
act  as  aforesaid,  or  in  default  of  proceedings  by  such  person,  after 
notice  to  him  from  the  Local  Authority  of  their  intention  to  proceed 
for  such  penalty,  or  if  there  be  no  such  person,  by  the  Local  Autho- 
rity ;  but  such  penalty  shall  not  be  recoverable  unless  it  be  sued 
for  during  the  continuance  of  the  offence,  or  within  six  months 
after  it  shall  have  ceased." 

And  by  sec.  29  of  the  Public  Health  Act  it  is  provided : — 
"  In  addition  to  the  said  penalty  (and  whether  such  penalty  sliall 
have  been  recovered  or  not),  the  person  so  offending  shall  forfeit  a 
sum  not  exceeding  £5  (to  be  recovered  in  the  like  manner)  for  each 
day  during  which  such  product,  washing,  or  other  substance  shall  be 
brought  or  shall  flow  as  aforesaid,  or  during  which  the  act  by  which 
such  water  shall  be  fouled  shall  continue,  after  the  expiration  of 
twenty-four  hours  from  the  time  when  notice  of  the  offence  shall 
have  been  served  on  such  person  by  the  Local  Authority,  or  by  the 
person  into  whose  water  such  product,  washing,  or  other  substance 
shall  be  brought  or  flow,  or  whose  water  shall  be  fouled  thereby ;  and 
such  penalty  shall  be  paid  to  the  Local  Authority  or  person  from 
whom  such  notice  shall  proceed;  and  all  monies  recovered  by  the  Local 
Authority  under  this  or  the  preceding  section  shall,  after  payment  of 
any  damage  caused  by  the  act  for  which  the  penalty  is  imposed,  be 
applied  towards  defraying  the  expenses  of  executing  this  Act." 
And  by  sec  83  of  the  Public  Health  Act  it  is  provided : — 
"  The  owners  or  occupiers  of  distilleries,  manufactories,  and  other 
works,  shall  be  compelled,  where  possible,  to  dig,  make,  and  construct 
pools  or  reservoirs  within  their  own  ground,  or  as  near  their  works  as 
possible,  for  receiving  and  depositing  the  refuse  of  such  works,  so  for 
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as  offensive  or  injurious  to  the  health  of  those  living  in  the  vicinity 
thereof,  or  to  use  the  best  practical  means  for  rendering  the  same 
inoffensive  or  innoxious,  before  discharging  it  into  any  river,  stream, 
ditch,  sewer,  or  other  channel. 

"Note. — ^The  Board,  shortly  after  the  passing  of  the  Public  Health 
Act,  received  a  complaint  as  to  the  pollution  of  the  river  Leven  in 
Fife,  by  discharges  from  manufactories.  They  took  the  opinion  of 
Counsel,  and  were  advised : — *(1)  That  "  offensiveness,"  in  sec.  83  of 
the  Public  Health  Act,  is  to  be  construed  as  distinct  from  "  injury 
to  health ; "  and  that,  in  proceedings  under  that  section,  it  is  not 
necessary,  if  the  pollution  is  offensive,  to  prove  also  that  it  is  pre- 
judicial to  the  health  of  those  living  in  the  vicinity  thereof.  (2) 
That  the  manufacturers  polluting  the  river  Leven  are  likewise  liable 
to  be  prosecuted  for  penalties,  under  sees.  27  and  29  of  the  Act,  as 
persons  who  wilfully  do,  or  permit  to  bo  done,  an  act  whereby  the 
water  in  a  stream  is  fouled."  ...  (4)  That  the  remedy  under  sees. 
27  and  29,  and  th&t  under  sec.  83,  are  not  alternative  but  cumul- 
ative— the  former  imposing  penalties  for  a  thing  done,  and  the 
latter  enacting  a  remedy  whereby  the  continuance  of  the  mischief 
may  be  prevented.* " — Board's  Report,  1869,  p.  19.     Skelton,  p.  77. 

The  Rivers  Pollution  Act,  39  &  40  Vict.  c.  75,  enacts  various 
provisions  as  to  refuse  from  manufactories,  etc.  See  sec.  2,  quoted 
under  sec.  223,  supra. 

By  sec.  4  of  that  Act  it  is  provided  : — "  Every  person  who  causes 
to  fall  or  flow,  or  knowingly  permits  to  fall  or  flow  or  to  be  carried  into 
any  stream,  any  poisonous,  noxious,  or  polluting  liquid,  proceeding 
from  any  factory  or  manufacturing  process,  shall  (subject  as  in  this  Act 
mentioned)  be  deemed  to  have  committed  an  offence  against  this  Act 

"  Where  any  such  poisonous,  noxious,  or  polluting  liquid,  as  afore- 
paid,  falls  or  flows  or  is  carried  into  any  stream  along  a  channel  used, 
constructed,  or  in  process  of  construction,  at  the  date  of  the  passing 
of  this  Act,  or  any  new  channel  constructed  in  substitution  thereof, 
and  having  its  outfall  at  the  same  spot^  for  the  purpose  of  convey- 
ing such  liquid,  the  person  causing  or  knowingly  permitting  the 
poisonous,  noxious,  or  polluting  liquid  so  to  fall  or  flow  or  to  be 
carried,  shall  not  be  deemed  to  have  committed  an  offence  against  this 
Act,  if  he  shows  to  the  satisfaction  of  the  Court  having  cognisance 
of  the  case,  that  he  is  using  the  best  practicable  and  reasonably  avail- 
able means  to  render  harmless  the  poisonous,  noxious,  or  polluting 
liquid  so  falling  or  flowing  or  carried  into  the  stream." 

And  by  sec.  5  of  that  Act  it  is  provided  : — 

"  Every  person  who  causes  to  fall  or  flow,  or  knowingly  permits  to 
fall  or  flow  or  to  be  carried  into  any  stream,  any  solid  matter  from 
any  mine  in  such  quantities  as  to  prejudicially  interfere  with  its  due 
flow,  or  any  poisonous,  noxious,  or  polluting  solid  or  liquid  matter 
proceeding  from  any  mine,  other  than  water  in  the  same  condition  as 
that  in  which  it  has  been  drained  or  raised  from  such  mine,  shall  be 
deemed  to  have  committed  an  offence  against  this  Act,  unless,  in  the 
case  of  poisonous,  noxious,  or  polluting  matter,  he  shows  to  the  satis- 
faction of  the  Court  having  cognisance  of  the  case,  that  he  is  using 
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the  best  practicable  and  reasonably  available  means  to  render  harm- 
less the  poisonous,  noxious,  or  polluting  matter  so  falling  or  flowing 
or  carried  into  the  stream." 

And  by  sec  6  of  that  Act  it  is  provided : — 

'*  Unless  and  until  Parliament  otherwise  provides,  the  following 
enactments  shall  take  effect.  Proceedings  shall  not  be  taken  against 
any  person  under  this  part  of  this  Act  save  by  a  Sanitary  Authority, 
nor  shall  any  such  proceedings  be  taken  without  the  consent  of  the 
Local  Government  Board :  Provided  always,  that  if  the  Sanitary 
Authority,  on  the  application  of  any  person  interested  alleging  an 
offence  to  have  been  committed,  shall  refuse  to  take  proceedings  or 
apply  for  the  consent  by  this  section  provided,  the  person  so  interested 
may  apply  to  the  Local  Government  Board ;  and  if  that  Board,  on 
inquiry,  is  of  opinion  that  the  Sanitary  Authority  should  take  pro- 
ceedings, they  may  direct  the  Sanitary  Authority  accordingly,  who 
shall  thereupon  commence  proceedings. 

"  The  said  Board,  in  giving  or  withholding  their  consent^  shall  have 
regard  to  the  industrial  interests  involved  in  the  case,  and  to  the 
circumstances  and  requirements  of  the  locality. 

"  The  said  Board  shall  not  give  their  consent  to  proceedings  by 
the  Sanitary  Authority  of  any  district^  which  is  the  seat  of  any 
manufacturing  industry,  unless  they  are  satisfied,  after  due  inquiry, 
that  means  for  rendering  harmless  the  poisonous,  noxious,  or  pollut- 
ing liquids  proceeding  from  the  processes  of  such  manufactures  are 
reasonably  practicable  and  available  under  all  the  circumstances  of 
the  case,  and  that  no  material  injury  will  be  inflicted  by  such  pro- 
ceedings on'  the  interests  of  such  industry. 

"  Any  person  within  such  district  as  aforesaid,  against  whom  pro- 
ceedings are  proposed  to  be  taken  under  this  part  of  this  Act,  shall, 
notwithstanding  any  consent  of  the  Local  Government  Board,  be  at 
liberty  to  object  before  the  Sanitary  Authority  to  such  proceedings 
being  taken,  and  such  Authority  shall,  if  required  in  writing  by  such 
person,  afford  him  an  opportunity  of  being  heard  against  such  pro- 
ceedings being  taken,  so  far  as  the  same  relate  to  his  works  or  manu- 
facturing processes.  The  Sanitary  Authority  shall  thereupon  allow 
such  person  to  be  heard  by  himself,  agents,  and  witnesses;  and  after 
inquiry,  such  Authority  shall  determine,  having  regard  to  all  the 
considerations  to  which  the  Local  Government  Board  are  by  this 
section  directed  to  have  regard,  whether  such  proceedings  as  aforesaid 
shall  or  shall  not  be  taken  ;  and  where  any  such  Sanitary  Authority  has 
taken  proceedings  under  this  Act^  it  shall  not  be  competent  to  other 
Sanitary  Authorities  to  take  proceedings  under  this  Act,  till  the  party 
against  whom  such  proceedings  are  intended  &hall  have  failed  in 
reasonable  time  to  carry  out  the  order  of  any  competent  Ck>urt  under 
this  Act." 

And  by  sec.  7  of  that  Act  it  is  provided  : — 

"  Every  Sanitary  or  other  Local  Authority  having  sewers  under 
their  control,  shall  give  facilities  for  enabling  manufacturers  within 
their  district  to  carry  the  liquids  proceeding  from  their  factories  or 
manufacturing  processes  into  such  sewers : 
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*^  Provided  that  this  section  shall  not  extend  to  compel  any  Sani- 
tary or  other  Local  Authority  to  admit  into  their  sewers  any  liquid 
which  would  prejudicially  affect  such  sewers,  or  the  disposal  hy  sale, 
application  to  land,  or  otherwise,  of  the  sewage  matter  conveyed 
along  such  sewers,  or  which  would,  from  its  temperature  or  otherwise, 
be  injurious  in  a  sanitary  point  of  view  : 

"  Provided  also,  that  no  Sanitary  Authority  shall  be  required  to 
give  such  facilities  as  aforesaid,  where  the  sewers  of  such  Authority 
are  only  sufficient  for  the  requirements  of  their  district,  nor  where 
such  facilities  would  interfere  with  any  order  of  any  Court  of  com- 
petent jurisdiction  respecting  the  sewage  of  such  Authority." 

Proceedings  may  be  taken  in  the  Sheriff-Court,  with  an  appeal  to 
the  Court  of  Session ;  and  sec.  10  provides  that,  previous  to  granting 
any  order,  "  the  Court  may,  if  it  think  fit,  remit  to  skilled  parties  to 
report  on  the  *best  practicable  and  available  means,'  and  the  nature  and 
costs  of  the  works  and  apparatus  required,  who  shall  in  all  cases  take 
into  consideration  the  reasonableness  of  the  expense  involved  in  their 
report  Any  person  making  default  in  complying  with  any  require 
ment  of  an  order  of  a  County  Court,  made  in  pursuance  of  this  section, 
shall  pay  to  the  person  complaining,  or  such  other  person  as  the  Court 
may  direct,  such  sum,  not  exceeding  £60  a  day  for  every  day  during 
which  he  is  in  default,  as  the  Court  may  order ;  and  such  penalty 
shall  be  enforced  in  the  same  manner  as  any  debt  adjudged  to  be 
due  by  the  Court ;  moreover,  if  any  person  so  in  default  persists  in 
disobeying  any  requirement  of  any  such  order  for  a  period  of  not  less 
than  a  month,  or  such  other  period  less  than  a  month  as  may  be 
prescribed  by  such  order,  the  Court  may,  in  addition  to  any  penalty 
it  may  impose,  appoint  any  person  or  persons  to  carry  into  effect 
such  order;  and  all  expenses  mcurred  by  any  such  person  or  persons, 
to  such  amount  as  may  be  allowed  by  the  County  Court,  shall  be 
deemed  to  be  a  debt  due  from  the  person  in  default  to  the  person  or 
persons  executing  such  order,  and  may  be  recovered  accordingly  in 
the  County  Court." 

And  by  sec.  12  of  that  Act  it  is  provided : — 

"A  certificate  granted  by  an  inspector,  of  proper  qualifications, 
appointed  for  the  purposes  of  this  Act  by  the  Local  Government 
Board,  to  the  effect  that  the  means  used  for  rendering  harmless  any 
sewage  matter,  or  poisonous,  noxious,  or  polluting  solid  or  liquid 
matter  falling  or  flowing  or  carried  into  any  stream,  are  the  best  or 
only  practicable  and  available  means  under  the  circumstances  of  the 
particular  case,  shall  in  all  Courts,  and  in  all  proceedings  under  this 
Act^  be  conclusive  evidence  of  the  fact ;  such  certificate  shall  con- 
tinue in  force  for  a  period  to  be  named  therein  not  exceeding  two 
years,  and  at  the  expiration  of  that  period  may  be  renewed  for  the 
like  or  any  less  period. 

"  All  expenses  incurred  in  or  about  obtaining  a  certificate  under 
this  section  shall  be  paid  by  the  applicant  for  the  same. 

"  Any  person  aggrieved  by  the  grant  or  withholding  of  a  certificate 
under  this  section,  may  appeal  to  the  Local  Grovemment  Board  against 
the  decision  of  the  inspector ;  and  the  Board  may  either  confirm. 
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reverse,  or  modify  his  decision,  and  may  make  such  order  as  to  the 
party  or  parties  hy  whom  the  costs  of  the  appeal  are  to  he  borne  as 
to  the  said  Board  may  appear  just."  As  explained  under  sec.  217, 
supra,  the  powers  of  the  Local  Government  Board  as  regards  Scot- 
land are  now  vested  in  the  Secretary  for  Scotland. 

In  Guthrie,  Craig,  &  Co.  v.  Brechin  Police  Commissioners,  18th 
December  1884  (1  Scot  Law.  Rev.,  59),  it  was  held  that  where  the 
liquids  issuing  from  a  paper-work,  which  are  chemically  objectionable 
and  likely  to  injure  sewage  or  vegetation,  are  treated  so  that  the  re- 
sultant fluid  is  harmless,  the  defenders  are  bound  to  receive  such 
resultant  fluid  into  the  public  sewer  of  the  burgh. 

This  was  an  action  at  the  instance  of  Messrs.  Guthrie,  Craig, 
Peter,  &  Co.,  paper  manufacturers,  Brechin,  against  the  Brechin 
Police  Commissioners,  to  have  the  defenders  ordained  to  allow  the 
pursuers  to  connect  their  water  with  the  town  drain.  A  lengthy 
proof  was  led,  and  the  Sherifi'-Substitute  (Robertson)  issued  the 
following  interlocutor  and  note : — 

''Forfar,  I8th  Decembm-  1884.— The  Sheriff-Substitute  having 
made  avizandum  with  the  proof,  productions,  and  whole  process. 
Finds  in  fact,  that  the  liquids  issuing  from  the  pursuers'  paper-works 
at  Brechin,  which  are  chemically  objectionable  and  likely  to  injure 
sewage  or  vegetation,  are  three  in  number — namely,  *  black  boil,' 
*  spent  bleach,'  and  '  washings : '  Finds,  that  when  these  three 
liquids  are  mixed  together  and  exposed  to  the  action  of  the  air  in 
settling  ponds,  the  resultant  fluid  is  harmless,  and  such  as  the 
defenders  may  safely  allow  to  be  introduced  into  the  public  sewer 
of  Brechin  :  Finds  that,  since  the  raising  of  the  present  action,  the 
pursuers  have  produced  and  brought  under  the  notice  of  tlie 
defenders  a  plan,  which  forms  No.  36  of  Process,  showing  how  they 
are  now  prepared  to  form  a  series  of  settling  ponds,  in  which  these 
three  liquids  will  be  thoroughly  mixed  and  settled  before  the 
defenders  will  be  called  upon  to  receive  the  resultant  fluid  into 
their  sewer :  Finds  in  law,  and  under  a  sound  construction  of  sec.  7 
of  the  Rivers  Pollution  Act  and  sec  77  of  the  Public  Health  Act, 
that  the  defenders  are  bound  to  receive  the  residtant  fluid  issuing 
from  said  settling  ponds  into  the  public  sewer  of  Brechin  ;  remits  to 
Thos.  Stevenson,  C.E.,  Edinburgh,  whom  failing  to  Hugh  Little- 
john,  M.D.,  Edinburgh,  to  see  the  plan  No.  36  of  Process  carried 
out  by  the  pursuers ;  and  thereafter,  and  on  completion  of  said  plan 
to  the  satisfaction  of  the  reporter,  ordains  the  defenders  to  allow  the 
pursuers  to  discharge  the  resultant  fluid  issuing  from  said  settling 
ponds  into  the  public  sewer  of  Brechin,  on  condition  of  the  pursuers 
complying  with  the  defenders'  regulations  eis  to  the  mode  in  which 
the  communication  between  the  pursuers'  premises  and  the  public 
sewer  is  to  be  made :  Finds  the  defenders  entitled  to  expenses  up 
to  and  including  the  first  diet  of  proof  in  the  cause:  Finds  the 
defenders  liable  in  expenses  from  and  after  that  date ;  remits  to  the 
Auditor  to  tax  the  accounts  of  parties,  and  report  accordingly,  and 
finds  each  party  liable  for  one-half  of  the  reporter's  fee;  and 
decerns." 
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In  hifl  note  the  Sheriff  said :  "The  pursuers  are  ratepayers  in  the 
town  of  Brechin,  and  are  as  much  entitled  to  the  use  of  the  public 
sewer  as  any  other  members  of  that  community — always  provided 
they  are  not  seeking  to  introduce  *any  liquid  which  would  pre- 
judicially affect  such  sewer  or  sewage-matter  conveyed  along  such 
sewer.'  In  resisting  the  pursuers'  demand  that  the  liquids  from 
their  paper-works  be  introduced  into  the  public  sewer,  the  defenders 
must  take  their  stand  upon  sec.  7  of  the  Rivers  Pollution  Act,  and 
must  show  that  their  sewer  and  sewage  will  be  prejudicially  affected 
by  such  liquids.  The  question  becomes  one  for  chemical  experts. 
With  one  exception,  the  eminent  chemists  who  have  been  examined 
in  the  case  certify  that,  if  certain  precautionary  measures  are  taken, 
the  fluids  from  the  pursuers'  works  become  innocuous,  and  may  be 
safely  introduced  into  the  public  sewer.  Their  unanimity  on  this 
point  renders  any  detailed  analysis  of  the  evidence  unnecessary. 
Dr.  Wallace  of  Glasgow,  who  is  one  of  the  defenders'  own  witnesses, 
explains  how  the  caustic  soda  contained  in  the  *•  black  boil,'  the  lime 
contained  in  the  'spent  bleach,'  and  the  acid  contained  in  the 
*  washings,'  neutralise  each  other,  when  they  are  mixed  together  and 
exposed  to  atmospheric  influences.  This  can  readily  be  done,  and  a 
harmless  liquid  obtained,  by  a  series  of  mixing  and  settling  ponds ; 
and  the  plan  proposed  to  be  carried  out  by  the  pursuers.  Dr.  Wallace 
considers  to  be  quite  satisfactory.  The  fact  that  the  objectionable 
liquids  must  first  pass  into  these  settling  ponds  and  there  be 
neutralised  by  their  chemical  action  on  each  other,  and  by  the  action 
of  the  air  on  them,  is  a  sufficient  safeguard  to  the  defenders.  The 
safety  of  the  sewer  is  not  made  to  depend  on  the  carefulness  of  the 
pursuers'  workpeople.  There  is  no  danger  of  that  sort.  It  is  put 
OQt  of  the  power  of  any  careless  workmen  to  flood  the  sewer  with  a 
poisonous  liquid.  The  only  access  to  the  sewer  will  be  after  these 
settling  ponds  have  done  their  work.  And  when  Dr.  Wallace  was 
under  examination  I  was  very  careful  to  bring  this  out.  I  think 
Dr.  Wallace's  evidence  is  conclusive,  backed  up  as  he  is  by  all  the 
pursuers'  own  chemical  witnesses.  These  include  the  Public  Analyst 
for  the  city  of  Edinburgh,  and  the  Professor  of  Chemistry  in  Dundee 
University  College.  In  considering  the  question  of  ex^Kinses,  there 
is  an  unfortunate  conflict  of  evidence  as  to  when  the  pursuers'  plan 
was  first  submitted  to  the  defenders.  I  think  from  tiie  proof,  and 
especially  from  the  evidence  of  Alexander  Peter,  the  pursuers' 
managing  partner,  that  this  plan  in  its  entirety  was  not  produced  or 
submitted  to  the  defenders'  consideration  until  the  first  diet  of  proof 
in  July.  A  plan  had  been  shown  to  them  before  the  action  was 
raised,  but  it  certainly  was  not  the  completed  matured  plan,  No. 
36.  This,  in  my  opinion,  was  first  exhibited  at  the  proof  in  July. 
I  find  no  trace  of  it  prior  to  that  date  either  in  the  process  or  in 
the  correspondence;  and,  accordingly,  I  have  given  the  defenders 
expenses  up  to  that  date,  as  I  think  they  were  justified  in  resisting 
the  action  as  laid.  The  proposal  in  the  pursuers'  condescendence  is 
to  introduce  their  drains  direct  into  the  sewer.  Now,  this  would 
have  been  injurious  to  the  sewer  itself,  and  to  the  sewage  farm. 
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But  as  soon  as  the  pursueis  proposed  to  mix  and  settle  theii  fluidn, 
and  thus  to  be  able  to  offer  a  harmless  resultant  fluid  to  the 
defenders,  the  position  was  changed,  and  the  defender  took  on 
themselves  the  risk  of  rejecting  such  a  scheme.  At  the  first  diet 
of  proof  in  July  this  plan  was  submitted  to  them,  and,  after  careful 
consideration  of  it,  Uiey  elected  to  go  on  with  the  litigation.  I 
therefore  give  expenses  to  the  pursuers  from  and  after  that  date." 

The  case  was  appealed  to  the  Court  of  Session,  and  the  following 
is  the  rubric  of  the  judgment : — 

"  A  manufacturer  whose  works  were  within  burgh,  and  who  was 
liable  for  drainage  assessment,  presented  a  petition  in  the  Sheriff- 
Court^  founding  on  sec.  77  of  the  Public  Health  Act,  1867,  and  sec. 
7  of  the  Rivers  Pollution  Act^  1876,  to  have  a  Local  Authority 
ordained  to  allow  him  to  empty  the  drains  containing  the  discharge 
from  his  works  into  the  burgh  sewers.  The  defenders,  founding  on 
the  latter  section,  stated  that  the  charge  in  question  would  pre- 
judicially affect  the  sewers,  and  the  quality  of  the  sewage.  Hdd, 
upon  a  report  by  two  men  of  skill,  that  the  defenders'  averments 
were  not  proved,  and  that  therefore,  under  the  Statutes,  they  were 
bound  to  allow  the  pursuers  to  empty  their  drains  into  the  burgh 
sewers. *•  Guthrie,  Craig,  Peter,  &  Co.  v.  Magistrates  of  Brechin,  19th 
January  1885  (22  S.  L.  R.,  343;  12  R.,  469). 

For  further  information  as  to  pollution  from  manufactories,  see 
Buccleuch  v.  Cowan,  21st  December  1866  (6  M.,  214);  M'Gavin  t?. 
M'Intyre,  30th  May  1890  (17  R,  818). 

See  Hogganfield  Bleaching  and  Finishing  Co.,  etc.  t;.  Duncan 
Stevenson,  18th  November  1892.  This  was  an  action  by  Duncan 
Stevenson,  bleacher,  Pollokshaws,  heritable  proprietor  of  the  lands 
of  Riddrie  Park  and  adjoining  subjects  in  the  Barony  Parish  of 
Glasgow,  against  the  Hogganfield  Bleaching  and  Finishing  Co., 
Hogganfield,  Glasgow,  and  others,  for  declarator  of  his  right  to  have 
the  water  of  the  Molendinar  Bum  transmitted  past  his  property  in 
an  unpolluted  state.  Interdict  was  also  asked  against  the  defenders 
allowing  the  stream  to  be  polluted ;  and  an  order  was  asked  upon 
them  to  remove  all  tanks,  etc.,  placed  by  them  in  the  alveua.  The 
defenders  denied  that  they  polluted  the  burn  or  diminished  its  flow, 
and  pleaded  that  the  action  was  barred  by  prescriptive  use  of  the 
stream  for  over  forty  years.  Lord  Low  found  that,  for  more  than 
forty  years  prior  to  1891,  the  water  of  the  bum  as  it  flowed  through 
the  lands  of  the  pursuer  was  polluted  by  discharges  from  the 
Hogganfield  Bleaching  and  Finishing  Works  to  such  an  extent  as  to 
render  it  unfit  for  domestic  use ;  but  that  within  that  period,  and 
particularly  prior  to  1860,  it  was  fit  for  the  watering  of  cattle.  He 
held  that  it  was  now  unfit  for  the  watering  of  catde ;  and  in  that 
matter  he  found  for  the  pursuer.  The  Lord  Ordinary's  fourth  and 
fifth  findings  were  :  "(4)  That  the  amount  of  water  from  the  stream 
which  was  pumped  by  the  defenders  into  the  public  sewer  was  not 
suflBcient  to  prejudice,  in  any  material  degree,  the  pursuer's  right  to 
have  the  water  of  the  stream  transmitted  to  him  undiminished  in 
quantity ;  and  (5)  That  the  pursuer  was  not  prejudiced  or  injured 
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by  the  filters  which  the  defenders  had  placed  in  the  bed  of  the 
stream."    On  these  points  he  found  for  the  defendeis. 

The  defenders  reclaimed,  and  the  Second  Division  adhered  to  the 
judgment  of  the  Lord  Ordinary,  except  with  regard  to  his  fourth 
finding,  on  which  point  they  found  for  the  pursuer.  The  Lord 
Justice-Clerk  said  he  agreed  with  the  Lord  Ordinary  on  the 
question  of  pollution.  The  fourth  finding,  however,  raised  a  ques- 
tion of  diflficulty,  and  of  some  importance  generally.  The  facts  were 
that  the  defenders  in  their  operations  took  from  the  bum  a  quantity 
of  water,  which  they  had  used,  and  which  had  become  unfit  for 
primary  purposes,  and  they  pumped  that  water  into  a  common 
sewer,  so  that  it  should  not  again  reach  the  stream.  Having  done 
that,  they  sent  into  the  stream  a  quantity  of  Loch  Katrine  water 
supplied  from  Glasgow.  It  might  be  that  by  substituting  Loch 
Katrine  water  for  the  bum  water  no  harai  was  done ;  but  that  did 
not  settle  the  question  whether,  as  matter  of  legal  righl^  the  defenders 
were  entitled  to  insist  upon  continuing  to  do  so,  in  view  of  the  right 
of  a  lower  heritor  to  have  the  water  of  a  stream  sent  down  to  him 
undiminished  in  quantity  and  undeteriorated  in  quality.  He  felt 
bound  to  hold  that  the  law,  as  it  had  been  decided  in  a  series  of 
cases,  was  that  an  upper  proprietor  had  no  right  to  substitute  other 
water  for  the  original  water  of  the  burn;  and  if  he  had  no  such 
right,  he  could  not  defend  himself  when  called  upon  to  perform  his 
duty  at  common  law,  namely,  to  restore  to  the  stream  any  water 
which  he  took  out  of  it  fit  for  primary  purposes.  Therefore  he  could 
not  concur  in  the  fourth  finding  of  the  Lord  Ordinary.  With  the 
fifth  finding  he  agreed,  because  there  was  no  evidence  of  any  injury 
to  the  fiow  of  the  stream  or  to  its  quality  by  the  use  of  the  filters. 

See  also  the  observations  as  to  pollution  of  streams  under  sees. 
217  and  219. 

"  A  chemical  company  was  held  to  be  liable  under  the  Nuisances 
Kemoval  Acts,  for  a  nuisance  which  arose  in  the  sewer  of  a  Sanitary 
Authority,  from  the  mixture  therein  of  two  different  liquids  flowing 
through  separate  drains  from  the  company's  premises  into  the  sewers. 
St.  Helen's  Chemical  Co.  v.  Mayor,  etc.,  of  St.  Helen's  (L.  R.,  1  Ex. 
D.,  196 ;  45  L.  J.,  M.  C,  150 ;  34  L.  T.,  N.  S.,  397  ;  40  J.  P.,  471)." 
—Glen,  p.  940. 

234.  Sewers  may  be  used  by  Owners  and  Ooon- 
piers  of  land  or  premises  beyond  limits  of  Burgh. — 

Any  person,  being  the  owner  or  occupier  of  any  lands  or 
premises  beyond  the  burgh,  or  not  included  in  any  drainage 
district  thereof,  and  in  respect  of  which  he  would  not  be 
liable  for  the  payment  of  the  rates  authorised  to  be  levied 
under  this  Act,  or  the  Local  Authority  of  any  district  under 
the  Public  Health  Acts,  may,  with  the  consent  of  the  Com- 
missioners in  writing,  upon  payment  to  them  of  a  reasonable 
sum  of  money,  to  be  agreed  upon  between  them,  at  his  or 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  393 

their  own  expense,  and  under  the  superintendence  of  the 
Surveyor  of  the  Commissioners,  cause  to  branch  into  and  to 
communicate  with  any  of  the  sewers  belonging  to  the  Com- 
missioners, any  sewer  or  drain  in  respect  of  the  said  lands  or 
premises  or  district  which  may  be  lawfully  made  therefrom, 
of  such  size  and  in  such  form  of  communication  as  the  Com- 
missioners approve  of:  But  nothing  in  this  Act  contained 
shall  affect  any  right  theretofore  acquired  by  such  owner  or 
occupier  to  use  any  of  the  sewers  or  drains  belonging  to  the 
Commissioners. 

See  sub-head  (22),  sec.  4,  for  deflnition  of  "owner,"  (21)  "occu- 
pier," (16)  "lands  and  premises,"  (4)  "burgh,"  (9)  "Commissioners." 

As  to  the  construction  put  upon  the  words  "  reasonable  sum,"  see 
notes  to  sees.  227  and  364. 

235.  Drains  may  be  made  to  Discharge  below 

High-water  Hark. — If  the  Commissioners  shall  consider  it 
necessary  for  public  health  that  any  drain  should  discharge 
itself  below  high-water  mark,  they  shall  be  entitled,  with  the 
consent  of  the  Board  of  Trade,  to  construct  the  requisite  works 
for  that  purpose,  under  the  regulations  provided  in  regard  to 
works  authorised  by  this  Act. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 

The  Commissioners  of  a  burgh  proposed  to  carry  their  sewage  in  a 
pipe  to  the  sea,  and  to  discharge  it  at  the  mouth  of  a  bum  at  or 
above  high-water  mark.  They  took  the  opinion  of  Counsel  as  to 
whether  any  valid  objection  could  be  taken  to  their  action.  Counsel, 
Mr.  (afterwards  Lord)  Rutherfurd- Clark  and  Mr.  J.  B.  Balfour, 
advised : — "  In  our  judgment,  neither  the  public  nor  any  constituted 
Authority  could  object  to  the  discharge  of  the  sewage  into  the  sea  at 
the  point  here  referred  to." 

There  is  a  similar  provision  in  the  Public  Health  Act,  30  &  31 
Vict.  c.  101,  sec.  84,  with  the  addition  of  the  words:  "without 
prejudice  to  any  question  as  to  the  right  to  the  foreshores." 

"A  Local  Authority  issued  an  order  compelling  all  proprietors  to  carry 
their  drains  to  low- water  mark.  The  Board  held  that  the  order  was  one 
wbich  could  not  be  enforced,  and  that>  if  the  Local  Authority  con- 
sidered the  extension  of  the  drains  to  low-water  mark  to  be  necessary 
in  the  interests  of  the  public  health,  they  must  make  the  extension 
themselves,  under  sec.  84,  with  the  consent  of  the  Board  of  Trade." 
— Skelton,  p.  77. 

236.  Power  to  Borrow  Honey  for  the  Construction 

of  Sewers. — It  shall  be  lawful  for  the  Commissioners  to 
borrow,  for  the  purpose  of   making,  purchasing,  enlarging. 
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ventilating,  reconstructing,  and  maintaining  sewers,  and  on 
the  security  of  the  said  special  sewer  rates  and  general  sewer 
rates,  such  sums  of  money,  and  at  such  times,  as  the  Com- 
missioners shall  deem  necessary  for  that  purpose,  and  to 
assign  the  said  special  sewer  rates  and  general  sewer  rates  in 
security  of  the  money  to  be  so  borrowed ;  and  the  provisions 
of  this  Act,  with  respect  to  the  borrowing  of  money  and  the 
granting  of  bonds  therefor,  and  the  transference  and  recording 
of  such  bonds,  shall  be  applicable  to  the  borrowing  of  money 
for  such  purpose ;  and  the  bonds  to  be  granted  for  the  money 
so  to  be  borrowed  shall,  mutatis  mutandis,  be  as  near  as  may 
be  in  the  form  set  forth  in  this  Act  for  bonds  to  be  granted 
for  money  borrowed  under  the  general  powers  of  this  Act,  and 
shall  constitute  a  lien  over  the  special  sewer  rates  and  general 
sewer  rates  thereby  assigned,  and  shall  entitle  the  creditors 
therein  to  recover  the  sums  thereby  due  from  the  Commis- 
sioners and  their  officers  out  of  the  first  and  readiest  of  the 
said  special  and  general  sewer  rates :  and  the  money  so 
borrowed  shall  be  applied  wholly  to  the  purpose  aforesaid, 
and  to  no  other  purpose  whatsoever;  and  the  special  and 
general  sewer  rates  shall  not  be  liable  for  nor  be  assigned  in 
security  of  the  payment  of  any  sums  borrowed  by  the  Com- 
missioners for  any  other  than  such  purposa 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 
As  to  "general  sewer  rate"  and  "special  sewer  rate,"  see  sees. 
361-364 ;  and  as  to  the  provisions  for  borrowing,  and  the  granting, 
etc.,  of  bonds,  see  sees.  374-379,  and  observations  thereunder.  In 
borrowing  for  sewers,  the  provisions  of  sec.  366,  which  limit  to  seven 
years  the  time  during  which  the  general  sewer  rate  and  the  special 
sewer  rate  shall  remain  burdens  on  the  lands  and  premises  liable  for 
the  same,  must  always  be  kept  in  view. 

As  to  the  borrowing  powers  under  the  Public  Health  Act,  see  sec. 
86  of  30  &  31  Vict  c.  101 ;  also  38  &  39  Vict  c.  74. 

237.  Appeal  by  Persons  aggrieYed  by  making,  etc., 

Sewers. — It  shall  be  lawful  for  any  person  whose  property 
may  be  taken  or  injuriously  affected  by  the  making,  altering, 
and  maintaining  sewers,  or  who  may  think  himself  thereby 
aggrieved,  to  appeal  to  the  Sheriff  in  manner  after  provided. 

See  sec.  339  as  to  "appeal; "  sub-head  (30),  sec.  4,  "Sheriff:" 
In  Brand  v.  Smith,  23rd  May  1890  (17  R.,  790),  a  person  who 
had  received  a  notice,  under  the  General  Police  Act,  1862,  bearing 
to  be  from  certain  Police  Commissioners,  that  the  Commissioners 
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intended  to  lay  down  at  his  expense  drainage  pipes  to  connect  the 
drains  of  his  premises  with  the  main  drain,  appealed  to  the  Sheriff 
against  this  order,  on  the  grounds,  first,  that  the  notice  had  heen 
sent  to  him  without  the  knowledge  or  the  authority  of  the  Com- 
missioners ;  and,  second,  that  the  operations  were  in  fact  unnecessary. 
The  Sheriff  found  that  the  notice  was  unauthorised,  hut  that  since 
the  appeal  was  taken  the  Commissioners  had  sanctioned  the  notice, 
and  had  resolved  to  execute  the  alterations,  and  further  found  in 
law  that  the  procedure  was  irreg\ilar,  and  ordained  the  Commissioners 
of  new  to  send  notice  to  the  appellant ;  and  found  with  reference  to 
the  merits,  that  the  appellant's  property  was  damp  and  was  not 
drained  to  the  satisfaction  of  the  Commissioners,  and  to  this  extent 
dismissed  the  note  of  appeal,  and  refused  to  quash  the  resolution  of 
the  Commissioners.  The  appellant  brought  an  action  in  the  Court 
of  Session  for  reduction  of  the  Sheriff's  interlocutor,  on  the  ground 
that,  in  the  absence  of  notice  to  him,  the  whole  proceedings  were 
null,  and  for  declarator  that  the  notice  sent  to  him  was  bad.  Held^ 
that  the  conclusion  for  reduction  was  incompetent,  the  Sheriff  having 
dealt  with  a  matter  within  his  jurisdiction,  and  his  judgment  being 
declared  by  the  Statute  to  be  final ;  and  that  the  conclusion  for 
declarator  could  not  be  sustained,  as  by  the  Sheriff's  judgment  the 
validity  of  the  notice  was  resjvdicata. 


Drainage  of  Houses. 

238.  Commissioners  may  oonstrnot  Drains  tvora 
Houses,  oliarging  Owners,  etc.,  witli  the  Expense. — 

If  any  house  or  building  and  its  pertinents  be  at  any  time  not 
drained  by  a  sufficient  drain  or  pipe  communicating  with  some 
sewer  or  with  the  sea,  to  the  satisfaction  of  the  Commissioners, 
and  if  there  shall  be  such  means  of  drainage  within  100 
yards  of  any  part  of  such  house  or  building,  the  Commis- 
sioners shall  construct  or  lay  therefrom  a  covered  branch 
drain  or  pipe,  of  such  materials,  of  such  size,  at  such  level, 
and  with  such  fall,  as  they  think  necessary  for  the  drainage 
of  such  house  or  building,  its  areas,  water-closets,  and  offices ; 
and  the  expense  thereof  shall  be  recoverable  from  the  owner 
of  such  house  or  building,  over  and  above  any  sum  that  may 
be  charged  for  the  use  of  the  sewers,  as  after  provided  for. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(9)  "Commissioners,"  (22)  "owner."  See  Brand  v.  Smith,  under 
section  237,  mpra.  See  sec.  85  of  the  Public  Health  (Scotland)  Act, 
1867,  which  provides : — 

"If  a  dwelling-house,  distillery,  manufactory,  or  other  work,  or 
any  erection  or  enclosure  for  the  keeping  of  live  stock,  within  the 
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district  of  a  Local  Authority,  is  without  a  drain,  or  without  such 
drain  as  is  sufficient  for  effectual  drainage,  the  Local  Authority  may, 
by  notice,  require  the  owner  of  such  house,  distillery,  manufactory, 
work,  erection,  or  enclosure,  within  a  reasonable  time  therein 
specified,  to  make  a  sufficient  drain  emptying  into  any  sewer  which 
the  Local  Authority  are  entitled  to  use,  and  with  which  the  owner 
is  entitled  to  make  a  communication,  so  that  such  sewer  be  not  more 
than  100  feet  from  the  site  of  the  said  premises  of  such  owner ;  but  if 
no  such  means  of  drainage  are  within  that  distance,  then  emptying  into 
such  covered  cesspool  or  other  place,  but  not  being  under  any  house, 
as  the  Local  Authority  may  direct ;  and  if  the  person  on  whom  such 
notice  is  served  fails  to  comply  with  the  same,  the  Local  Authority 
may,  at  the  expiration  of  the  time  specified  in  the  notice,  do  the 
work  required,  and  the  expenses  incurred  by  them  in  so  doing  may 
be  recovered  from  such  owner  in  a  summary  manner." 

The  word  "  pertinents  "  is  not  defined,  but  it  will  include  what  is 
mentioned  in  a  later  part  of  the  section,  viz.  "areas,  w.-c's,  and 
officca"  This  section  refers  to  existing  houses,  while  the  following 
section  enacts  corresponding  provisions  with  regard  to  new  houses. 

As  to  the  sum  chargeable  for  the  use  of  the  sewers,  see  sec.  364, 
infra.  See  also  sec.  3166  (10)  as  to  power  to  make  bye-laws  "for 
carrying  out  the  provisions  of  sees.  238  to  256  inclusive." 

In  !&igland,  **it  has  happened  that  a  Local  Authority,  after 
enforcing  the  communication  of  house  drains  with  a  particular  system 
of  sewers,  have  found  it  necessary  to  change  their  general  scheme 
of  sewerage  and  to  construct  fresh  sewers ;  but  the  Sanitary  Acts 
contained  no  provision  under  which  the  Local  Authority  could  compel 
fresh  junctions,  or  defray  their  cost." — Glen,  p.  65. 

Li  Hall  V.  Batley  Corporation  (47  L.  J.,  Q.  B.,  148 ;  37  L  T., 
N.  S.,  710),  "  where  a  Local  Authority,  by  agreement  with  the  owner 
of  premises,  constructs,  so  as  to  communicate  with  their  sewer,  a 
drain  from  his  premises,  which  they  could  have  required  him  to 
make  under  this  section  (sec.  23,  Public  Health  Act,  1875),  such 
agreement  is  not  ultra  viresy  and  they  are  responsible  to  him  for  any 
damage  caused  to  his  premises  by  the  negligent  construction  of  the 
drain." — Bazalgette,  p.  58. 

"This  section  (sec.  23  of  the  Public  Health  Act,  1876)  applies 
to  all  houses  for  the  time  being  in  existence,  and  sec.  25  contains  a 
corresponding  provision  with  respect  to  new  and  rebuilt  houses,  but 
neither  of  these  sections  gives  the  Local  Authority  the  complete 
power  over  the  drainage  of  houses  which  they  may  acquire  by 
making  bye-laws  under  sec.  157  with  respect  to  the  drainage  of 
modem  buildings;  it  can  only  be  put  in  force  where  there  is  no 
drain,  or  where  the  existing  drain  is  not,  in  fact,  sufficient  to  drain 
the  house  efiectually. 

"  *  House '  and  *  drain '  are  defined  in  sec.  4. 

"  There  is  a  doubt  arising  under  the  section  which  does  not  appear 
to  have  been  set  at  rest  by  judicial  decision.  It  is  not  clear  whether 
the  Authority  can  order  a  covered  cesspool  to  be  constructed  if  none 
exists,  and  if  there  is  no  sewer  within  the  prescribed  distance,  and 
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can  oh  non-compliance  with  tbo  order  construct  each  cesspool  and 
recover  the  expenses,  or  can  only  order  the  construction  of  a  drain 
which  will  empty  into  some  existing  cesspool  or  other  lawful 
receptacle  for  sewage,  and  on  non-compliance  construct  the  drains 
and  recover  the  expenses  so  incurred. 

"  The  provision  contained  in  tlie  last  clause  of  this  section  will  be 
available  in  cases  where,  for  the  purpose  of  enforcing  the  drainage  of 
a  row  of  undrained  houses,  it  would  be  less  expensive  to  construct  a 
new  sewer  than  to  drain  the  houses  into  an  existing  sewer. 

"  The  above  section  and  the  next  apply  to  rural  as  well  as  urban 
sanitary  districts ;  but  sec.  25  is  only  applicable  to  the  latter. 

"  Where  a  Sanitary  Authority  constructed  a  drain  by  arrangement 
with  the  owner,  but  did  the  work  negligently,  they  were  liable  to  the 
owner  for  damage  thereby  occasioned  to  his  building."  Hall  r. 
Mayor,  etc,  of  Batley  (37  L.  T.,  N,  S.,  710).— Glen,  p.  63, 


No   House  to  be  hereafter  Built  without 

Drains  being  constructed.—  No  house  or  building  shall 
be  built  upon  a  lower  level  than  will  allow  the  drainage  of 
the  wash  and  refuse  thereof  to  fall  into  some  sewer  belonging 
to  the  Commissioners,  either  then  existing  or  marked  out 
upon  the  map  herein  directed  to  be  made  by  them ;  and  if 
there  be  such  means  of  drainage  existing  within  100  yards 
of  such  intended  house  or  building,  the  Commissioners  shall 
cause  a  branch  drain  leading  thereunto  from  the  intended  site 
of  such  house,  to  be  made  of  such  materials,  of  such  size,  at 
such  level,  and  with  such  fall,  as  they  think  fit ;  or  if  tiiere 
be  no  such  means  of  drainage  within  100  yards  of  any  part 
of  the  said  intended  site  of  such  house  or  building,  then  such 
drain  shall  be  made  so  as  to  lead  into  such  covered  cesspool 
or  other  place  as  the  Commissioners  direct,  not  being  under 
any  dwelling-house  or  other  occupied  building,  and  shall  be 
constructed  and  kept  in  complete  repair  to  the  satisfaction  of 
the  Commissioners,  so  as  effectually  to  prevent  any  leakage  or 
effluvium  therefrom,  until  such  sewer  as  aforesaid  is  made  by 
the  Commissioners,  when  they  shall  make  a  drain  to  com- 
municate vdth  such  new  made  sewer,  and  shall  demolish  and 
fill  up  any  such  cesspool;  and  all  such  expenses  shall  be 
recoverable  from  the  owners  as  a  private  improvement  assess* 
n^ent. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "build- 
ing," (9)  "Commissioners;"  sec.  365,  as  to  "private  improvement 
assessment''    Sec  also  sec.  31G&  (10). 
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For  the  provisions  of  this  Act  as  to  cesspools,  see  sees.  252,  254, 
255.  See  also  sec.  85  of  the  Public  Health  Act  quoted  under  sec. 
238,  mpra. 

In  England,  see  Finlinson  v.  Porter  (L.  R.,  10  Q.  B.,  188 ;  44 
L.  J.,  Q.  B.,  56)  "  as  to  right  of  persons  using  drain  in  common  to 
alter  the  drain  and  adapt  it  to  the  new  sewer,  where  a  Local  Authority 
has  altered  the  level  of  the  sewer  into  which  the  drain  was  dis- 
charged."— Bazalgette,  p.  58. 

240.  Where  Houses  are  Rebuilt,  the  Level  shall 
be  snffioient  to  allow  a  Drain  to  be  oonstrnoted. — 

Whenever  any  house  is  rebuilt,  the  level  of  the  cellar  or 
other  lowest  floor  of  such  house  shall  be  raised  sufficiently  to 
allow  of  the  construction  of  such  drain  as  is  hereinbefore  pro- 
vided in  the  case  of  houses  to  be  built  after  the  application 
of  this  Act ;  and  whenever  any  house  is  taken  down  to  or 
below  the  ceiling  of  the  floor  commonly  called  the  ground  or 
street  floor,  for  the  purpose  of  being  built  up  again,  such 
building  shall  be  deemed  a  rebuilding  within  the  meaning  of 
this  Act 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "build- 
ing."   See  also  3166  (10). 

It  will  be  observed  that  the  definition  of  "  rebuilding  "  given  hero 
applies  not  merely  to  this  section,  but  to  the  whole  Act 

241.  Ventilation  of  House  Drainage. — Proper  venti- 
lation shall,  if  required  by  the  Commissioners,  be  provided  in 
the  drainage  of  every  house  or  building  by  special  pipe  or 
shaft,  or  by  such  other  method  as  they  shall  direct ;  and  all 
other  inlets  to  drains  shall  be  properly  trapped. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"  house,"  (3)  "  building."  See  also  sec.  229,  supra^  and  rule  15  in 
Schedule  IV. ;  see  also  sec.  3166  (10). 

242.  Drains  and  Cesspools  to  be  kept  in  good 

order  by  Owners. — All  branch  drains,  as  well  within  as 
without  the  premises  to  which  they  belong,  and  all  cesspools 
or  reservoirs,  shall  be  under  the  survey  and  control  of  the 
Commissioners,  and  shall  be  reconstructed  or  altered,  repaired, 
and  kept  in  proper  order,  at  the  cost  and  charges  of  the 
owners  of  the  premises  to  which  the  same  belong,  or  for  the 
use  of  which  they  are  constructed  or  continued. 

See  subhead  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "premises."    See  also  sec.  3166  (10). 
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As  to  constTQction  and  repair  of  cesspools,  see  sees.  252  and  255. 
It  is  not  clear  what  the  "  reservoirs  "  mentioned  here  are ;  it  would 
probably  be  held  that  the  section  applies  only  to  such  reservoirs  as 
may  be  made  in  connection  with  drains,  whether  for  flushing  pur- 
poses or  with  any  other  object 

In  the  Edinburgh  Co-operative  Building  Company  v.  Magistrates 
of  Leith,  10th  Nov.  1887  (not  reported),  "The  Sheriff  having  heard 
l^arties'  procurators  on  the  appeal  by  the  Edinburgh  Co-operative 
Building  Company,  Limited,  against  the  orders  by  the  Provost, 
Magistrates,  and  Council  of  the  Burgh  of  Leith,  as  Commissioners  of 
Police  of  the  said  bur^h,  for  alteration  of  the  drainage  of  the 
dwelling-houses  Nos.  7-10,  11,  13,  and  14  Oakville  Terrace,  Leith, 
belonging  to  the  pursuers,  and  having  considered  the  proof,  quashes 
the  orders  contained  in  the  notice  by  Mr.  Beatson,  the  Surveyor  for 
the  said  burgh,  and  served  upon  the  appellants,  dated  2nd  and  19th 
July  1887 :  Interdicts  the  defenders  from  proceeding  to  execute  the 
works  referred  to  in  the  said  orders,  and  decerns:  Finds  the  appellants 
entitled  to  expenses;  allows  an  account  thereof  to  be  given  in, 
and  remits  the  same  when  lodged  to  the  Auditor  to  tax  and  report. 

Jas.  Arthur  Crichton. 

^^  Note, — In  1868  the  pursuers  acquired  a  piece  of  ground  extend- 
ing to  upwards  of  five  acres,  situated  to  the  east  of  Lochend  Eoad. 
On  this  piece  of  ground  they  have  erected  seven  terraces  of  two- 
storey  dwelling-houses.  Oakville  Terrace,  w^hich  is  the  eastmost  of 
these  seven  terraces,  was  built  about  eight  years  ago.  The  houses 
were  erected  according  to  plans  submitted  to  the  Dean  of  Guild 
Court.  Behind  or  to  the  east  of  Oakville  Terrace  a  drain  was  con- 
structed, and  branch  drains  were  brought  from  each  house  into  this 
drain,  which  was  continued  through  the  centre  house  in  Oakville 
Terrace  to  the  main  drain  running  through  the  centre  of  the  seven 
terraces.  Complaints  having  been  made  to  the  Magistrates  that  the 
drainage  of  Oakville  Terrace  was  defective,  the  appellants,  on  2nd 
July  1887,  received  a  notice  from  the  Burgh  Surveyor  requiring 
them  to  'alter,  repair,  and  put  in  good  order  the  branch  drains' 
connected  with  the  houses  belonging  to  them.  This  notice  being 
vague  and  indefinite,  a  further  communication  was  made  to  the 
appellants  by  the  Burgh  Surveyor,  requiring  them  to  lay  drains 
'  through  under  each  house  and  join  to  the  main  sewer  in  the  street.' 
The  appellants  are  willing  to  remedy  any  defect  that  may  exist  in 
the  present  system  of  drainage,  but  they  object  to  the  introduction 
of  a  new  system  of  drainage  which  is  objectionable  on  sanitary 
j^ounds. 

"  The  parties  have  been  allowed  a  proof,  from  which  it  appears 
that  nearly  all  the  witnesses  are  of  opinion  that  the  system  of  carry- 
ing drains  through  under  each  house  is  objectionable.  But  it  is  said 
that  the  present  case  is  an  exception  to  the  general  rule,  and  that 
for  the  following  reasons — (1)  The  situation  of  Oakville  Terrace  is 
such  that  the  present  drains  are  not  easily  got  at ;  (2)  When  the 
drains  are  jchoked  it  is  difficult  to  find  the  place  where  the  obstruction 
occurs ;  (3)  That  it  is  difficult  to  ascertain  who  is  responsible  for  the 
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obstruction  ;  and  (4)  That  the  drains  cannot  be  satisfactorily  flushed. 
The  Sheriff  has  been  most  reluctant  to  interfere  with  the  orders 
made  by  the  defenders  as  Commissioners  of  Police  for  the  Burgh  of 
Leith,  but,  after  careful  consideration  of  the  evidence,  he  is  of  opinion 
that,  although  the  objections  above  stated  to  the  present  system  of 
drainage  of  Oakville  Terrace  do  to  some  extent  exists  they  are  not 
sufficient  to  warrant  the  inti*oduction  of  the  system  proposed  by  the 
defenders,  which,  on  sanitary  grounds,  is  considered  most  objection- 
able. Besides,  the  Burgh  Surveyor  states  in  his  evidence  that '  the 
present  system,  to  the  extent  to  which  it  is  defective,  is  capable  of  cure 
80  far  as  the  drainage  of  the  house  is  concerned.'  It  is  proved 
that  the  present  system  of  drainage  can  be  repaired  for  about  one- 
half  the  sum  that  would  require  to  be  expended  in  introducing  the 
system  required  by  the  defenders." 

243.  Inspection  of  Drains  and  Cesspools. — ^The 

Surveyor  of  the  Commissioners  may,  and  when  requested  by 
the  Medical  Officer  of  Health  or  the  Sanitary  Inspector  shall, 
inspect  any  drain  or  cesspool  or  reservoir;  and  for  that 
purpose,  at  all  reasonable  times  in  the  day-time,  after  twenty- 
four  hours'  notice  in  writing  to  the  occupier  of  the  premises 
to  which  such  drain  or  cesspool  or  reservoir  is  attached,  may 
enter  upon  any  premises,  with  such  assistants  or  workmen  as 
may  be  necessary,  and  cause  the  ground  to  be  opened  where 
he  thinks  fit,  doing  as  little  damage  as  may  be ;  and  if  such 
drain  or  cesspool  or  reservoir  be  found  to  be  in  proper  order 
and  condition,  he  shall  cause  the  ground  to  be  clos.ed  and 
made  good  as  soon  as  may  be ;  and  the  expense  of  opening, 
closing,  and  making  good  such  drain  or  cesspool  or  reservoir 
shall  in  that  case  be  defrayed  by  the  Commissioners ;  and  all 
branch  drains  which  have  been  opened  for  repairs,  or  for  any 
purpose  whatever,  shall  not  be  covered  up  before  they  have 
been  inspected  and  tested  by  the  Commissioners  or  their 
Surveyor,  which  inspection  and  testing  shall  be  made  within 
twenty-four  hours  after  notice  has  been  given  by  the  owner 
of  the  branch  drain  ;  and  any  owner  or  agent  or  builder  who 
opens  or  causes  to  be  opened,  and  who  covers  up  or  causes  to 
be  covered  up,  any  branch  drain,  without  such  notice  to  the 
Commissioners  or  their  Surveyor,  shall  be  liable  to  a  penalty  of 
£5 ;  and  the  Commissioners  may  order  such  branch  drain  to 
be  again  uncovered  for  the  purpose  of  inspection  and  test,  at 
the  expense  of  the  owner  or  agent  or  builder  who  opened  or 
caused  the  drain  to  be  opened. 
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See  sub-head  (9),  sec  4,  for  definition  of  "Commissioners,"  (21) 
I* occupier,"  (16)  "premises,"  (22)  "owner;"  sees.  33B  to  338 
inclusive,  as  to  "  notice ; "  sec  487  as  to  penalty  for  failure  to  pay 
fines,  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  458  as  to  punishment  of  abettors. 

As  to  power  of  entry  to  execute  works,  see  sees.  325  and  326. 
See  also  the  power  of  entry  given  by  the  Public  Health  Act,  30  & 
31  Vict  c.  101,  sec.  17,  to  officers  of  the  Local  Authority  when  a 
nuisance  is  suspected  to  exist.  Any  drain  or  cesspool,  "  so  foul  as  to 
be  injurious  to  health,"  is  a  nuisance  under  sec.  16,  sub-head  (6),  of 
that  Act 

In  England,  "  the  occupier  and  not  the  owner  is  prima  facie  liable 
for  the  repair  of  the  drains  and  sewers  of  the  premises  in  his  occupa- 
tion ;  and  a  declaration  against  an  owner  for  not  cleansing  the  drains 
or  sewers,  not  alleging  that  he  was  the  occupier,  or  showing  a  reason 
for  the  alleged  liability,  was  held  to  be  bad.  Russell  v.  Shenton 
(11  L.  J.,  Q.  B.,  289  ;  3  Q.  B.,  449 ;  6  Jur.,  1083).  The  owner  in 
some  cases,  however,  may  be  liable.  Thus  it  was  held  that  if  the 
owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which  the 
occupation  is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is 
liable  to  an  indictment  for  the  nuisance  being  continued  or  created 
during  the  term,  owing  to  his  not  having  taken  effectual  means  to 
prevent  it  80  also,  if  ho  let  a  building  which  requires  particular 
care  to  prevent  the  occupation  from  being  a  nuisance,  and  the  nuis- 
ance occur  from  want  of  that  care  on  the  part  of  the  tenant  Rex. 
V.  Pedley  (1  A.  and  K,  822 ;  3  L.  J.,  M.  C,  119). 

"  It  is  an  implied  condition  in  all  hirings  of  a  furnished  house,  that 
it  shall  be  in  good  and  tenantable  condition  ;  thus,  where  a  tenant 
had  taken  a  furnished  house  for  two  months,  but  on  entering  found 
a  cesspool  full  of  filth  beneath  the  floor,  he  was  justified  in  rescinding 
the  contract^  and  was  not  liable  for  the  rent  Wilson  v.  Finch- 
Hatton  (L.  R.,  2  Exch.  D.,  336 ;  46  L.  J.,  Exch.,  489 ;  36  L.  T., 
N.  S.,  473;  25  W.  R.,  537)."— Glen,  p.  84. 

2U.  Penalty  on  Persons  Making  or  Altering 
Drains,  eto.,  contrary  to  Orders  of  Commissioners. 

— If  such  drain  or  cesspool  or  reservoir  be,  on  inspection, 
found  to  have  been  constructed  after  this  Act  came  into  force, 
contrary  to  the  directions  and  regulations  of  the  Commissioners, 
or  contrary  to  the  provisions  of  this  Act,  or  if  any  person, 
without  the  consent  of  the  Commissioners,  shall  construct, 
rebuild,  or  unstop  any  drain  or  cesspool  or  reservoir,  every 
person  so  doing  shall  be  liable  to  a  penalty  not  exceeding 
£5 ;  and  the  Commissioners  may  cause  such  amendments  or 
alterations  to  be  made  in  any  such  drain  or  cesspool  or 
i^eservoir  as  they  think  fit 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  scje 

2C 
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p.  5,  "person ; "  sec.  487  for  imprisonment  for  failure  to  pay  penalty, 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  458  as  to  punishment  of  abettors.  Sec  3166  (10)  as 
to  bye-laws. 

See  also  sec  227  as  to  penalty  for  making  unauthorised  drains. 

245.  Parties  AggrieYed  may  Appeal  to  Sheriff. — 

It  shall  be  lawful  for  any  person  whose  property  may  be 
thereby  taken  or  injuriously  affected  by  the  construction  or 
use  of  house  or  branch  drains,  and  who  thinks  himself 
thereby  aggrieved,  to  appeal  to  the  Sheriff  in  manner  herein- 
after provided. 

See  sub-head  (13),  sec  4,  for  definition  of  "  house,"  (30)  "  Sheriff ; " 
sec  339  as  to  "appeal" 

See  also  sec.  237,  and  case  of  Brand  v.  Smith  referred  to  there- 
under. 

SOIL-PlPES    AND   WATER-CLOSEia 

246.  Water    and    Water  -  Closets.  —  Within    one 

month  after  notice  given  by  the  Commissioners  in  writing  for 
that  purpose,  the  owner  of  every  house  or  part  of  a  house 
occupied  by  a  separate  family,  into  which  water  has  not  been 
already  introduced,  shall,  subject  to  the  provisions  of  any 
bye-laws  made  by  the  Commissioners,  introduce  water  thereto, 
and  shall  fit  up  in  some  window,  recess,  or  other  well-lighted 
and  ventilated  place,  a  sink  sufficient  to  carry  off  the  whole 
foul  water ;  and  after  a  like  notice  every  such  owner  shall 
also,  subject  as  aforesaid,  provide  for  such  house  or  part  of  a 
house  occupied  by  a  separate  family,  wherever  practicable,  a 
sufficient  water-closet :  Provided  always,  that  if,  in  the  opinion 
of  the  Commi8sionei*s,  it  is  not  advisable  to  introduce  water- 
closets  into  each  house,  or  part  of  a  house,  they,  after  a  like 
notice,  may,  subject  as  aforesaid,  require  the  owners  of  a  tene- 
ment to  construct  on  each  flat,  or  in  some  convenient  place  or 
places  adjacent  to  such  tenement,  a  sufficient  number  of  water* 
closets  for  the  separate  use  of  each  sex  of  the  inmates  and 
occupiers  of  the  said  tenements :  Provided  further,  that  this 
enactment  shall  not  be  enforced  by  the  Commissioners  where, 
from  water  not  having  been  laid  under  sufficient  pressure,  or 
from  drains  being  still  unmade,  or  from  any  other  cause,  such 
works  shall  be  impracticable  or  inexpedient 
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See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (13)  "house," (21)  "occupier;"  sees.  336  to  338  inclusive 
as  to  "notice."    Sec  316ft  (10)  as  to  bye-laws. 

In  Barclay  v,  Sharpe,  7th  June  1836  (11  Fac  Dec,  737),  it  was 
held  that  the  proprietor  of  an  upper  flat  of  a  tenement  in  Edinburgh 
was  not  entitled  to  make  use,  for  the  purpose  of  w.-a's,  of  a  dnun 
under  the  ground-floor  of  the  tenement,  communicating  with  the 
common  sewer,  without  the  consent  of  the  proprietor  of  the  said 
ground-floor. 

Under  the  Public  Health  Act,  30  &  31  Vict,  c  101,  sec  16  (a), 
any  want  of  "  suitable  water-closet  or  privy  accommodation  or  cess- 
pool, and  any  other  matter  or  circumstance  rendering  any  inhabited 
house,  building,  premises,  or  part  thereof,  injurious  to  the  health  of 
the  inmates,  or  unfit  for  human  habitation  or  use,"  is  a  nuisance,  and 
the  owner  may  be  required  (sec  19)  to  provide  such  accommodation  ; 
"  and  if  the  nuisance  proved  to  exist  be  such  as  to  render  a  house  or 
building  unfit  for  human  habitation,  he  (the  Sherifl*,  Magistrate,  or 
Justice)  may  prohibit  the  using  thereof  for  that  purpose,  until  it  is 
rendered  fit  for  that  purpose,  or  do  otherwise  as  the  case  may  in 
his  judgment  require." 

In  England,  "a  Local  Board  had  incurred  expenses  in  making 
effective  the  w.-o.'s  of  certain  houses  which  a  person  had  built, 
without,  it  was  alleged,  proper  'flushing'  apparatus.  The  Board 
directed  a  Surveyor  to  inspect  the  closets,  and  he  reported  that  they 
were  insufficient  for  want  of  a  proper  flushing  apparatus.  They 
then  directed  the  owner  to  execute  the  necessary  works,  and,  on 
his  not  doing  so,  directed  it  to  be  done,  and  obtained  from  the 
Magistrates  an  order  upon  him  to  repay  the  expenses.  The  Magis- 
trates, without  entering  into  evidence  on  the  question  of  nuisance, 
made  the  order,  to  remove  which  into  the  Queen's  Bench  Division, 
with  a  view  to  set  it  aside,  application  was  made  to  the  Ourt  The 
grounds  upon  which  the  application  was  urged  and  supported  were, 
that  the  Local  Board  had  no  power  to  interfere  unless  there  was  a 
nuisance,  or  something  certain  to  cause  a  nuisance,  on  which  the 
Justices  should  hear  evidence,  and  that  in  such  a  case  as  this,  a 
mere  supposed  defect  in  construction  or  defect  of  supply  of  water, 
there  was  no  power  to  interfere  in  this  manner.  On  the  other  side, 
it  was  contended  that  the  Board  had  to  judge  as  to  the  tendency  of 
a  thing  to  produce  or  cause  a  nuisance,  and  that  here,  upon  a  proper 
inquiry  and  inspection  by  their  officer,  the  Surveyor,  they  had  formed 
a  judgment  on  which  they  were  entitled  to  act,  and  that  view  in  the 
result  prevailed ;  for,  after  a  protracted  argument,  the  Court  held  that 
they  could  not  review  the  discretion  of  the  Local  Board  in  such  a  case. 
It  was,  they  said,  entirely  for  the  Board  to  exercise  their  judgment 
in  the  particular  case,  upon  the  report  of  their  Surveyor ;  they  there- 
fore dismissed  the  application,  and  upheld  the  order.  Reg.  v.  Sher- 
bourne  Local  Board  (Local  Government  Chronicle^  1st  May  1880,  p. 
355;  Times  newspaper,  20th  March  1880;  S.  C.  Nom.).  Bogle  v. 
Sherbourne  Local  Board  (46  J.  P.,  675.)"— Glen,  p.  80. 

By  sec  37  of  the  English  Public  Health  Act,  1875,  38  &  39  Vict 


Digitized  by  VjOOQ IC 


4C4  BURGH  POUCE  (SCOTLAND)  ACT,  1S92. 

c.  55,  it  is  provided  that  any  enactment  requiring  the  construction  of 
a  w.-c.  shall  he  deemed  to  be  satisfied  by  the  construction,  with  the 
approval  of  the  Local  Authority,  of  an  earth-closet 

247.  Owners  of  Flats  of  Houses  to  have  Supply- 
Pipe  ft*om  Water -Pipe. — It  shall  be  lawful  for  the 
owners  of  any  one  or  more  floors  or  storeys  of  any  house  or 
other  building  to  have  a  supply-pipe  from  any  water-pipe  in 
the  street  brought  up  the  common  staircase,  or  along  the  back 
or  side  wall  of  the  tenement  on  the  outside,  and  either  passing 
underground  through  the  sunken  storey  or  lowest  flat,  or, 
where  practicable,  through  any  common  entry:  Provided 
always,  that  authority  shall  be  first  obtained  from  the  Magis- 
trate, which  may  be  granted  summarily  on  hearing  the  parties 
concerned,  without  written  pleading,  to  lay  and  put  up  such 
pipe ;  and  the  expense  thereof  and  of  keeping  the  same  in 
repair,  and  the  damage  thereby  occasioned  to  the  street  and 
otherwise,  shall  be  defrayed  by  the  person,  owner  or  owners 
of  the  properties  for  which  such  supply-pipe  has  been  pro- 
vided ;  and  no  person  shall  have  power  to  join  the  supply- 
pipe  to  any  main  pipe  without  the  sanction  of  the  Magistrate 
so  obtained,  and  of  any  water  company  or  other  persons  who 
may  supply  such  water. 

See  sub-head  (22),  sec  4,  for  definition  of  "owner,"  (13)  "house,' 
(3)  "  building,"  (31)  "street,"  (19)  " Magistrate." 

See  p.  5,  "person ;"  also  sec.  3166  (10)  as  to  bye-laws. 

248.  Soil -Pipes   may  be  carried   through   the 

different  Houses. — Where  there  are  two  or  more  houses 
in  any  tenement,  the  owner  and  occupier  of  each  house  shall 
permit  soil-pipes,  if  unavoidably  necessary,  to  be  carried 
through  the  same ;  and  the  owner  and  occupier  of  the  lowest 
storey  shall  permit  such  soil-pipes,  if  necessary,  to  be  carried 
through  and  under  the  same,  and  all  such  owners  and  occu- 
piers shall  at  all  reasonable  times  afford  access  to  all  such 
houses  for  the  construction  of  the  works,  and  for  making  all 
repairs  necessary  thereon,  without  any  claim  for  compensa- 
tion :  Provided  always,  that  the  work  shall  be  so  executed  at 
the  sight  of  the  Burgh  Surveyor,  and  so  as  to  occasion  the 
least  inconvenience  to  any  such  owner  and  occupier,  and  that 
any  injury  done  to  such  houses  in  the  execution  of  the  works 
^hall  be  forthwith  repaired,  and  that  the  authority  of  the 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  4^ 

Magistrate  shall  first  be  obtained,  in  the  manner  hereinbefore 
provided  with  respect  to  supply-pipes  from  water-mains. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (22)  "owner," 
(21)  "occupier,"  (19)  "Magistrate;"  also  sec.  3166  (10)  as  to  bye- 
laws. 

See  also  sec.  326  as  to  penalty  on  persons  obstructing  workmen  or 
others  in  the  performance  of  any  work  done  under  this  Act 

See  Barclay  v.  Sharpe,  referred  to  under  sec.  246. 

240.  Penalty  for  introdnoing  Ashes  into  Soil- 

Pipes. — The  occupier  of  any  house  or  other  place  into  the 
cesspool  or  soil-pipe  of  which  any  ashes,  or  other  matter 
calculated  to  choke  the  same,  shall  be  intix)duced  or  allowed 
to  enter  by  him  or  others  in  his  house,  shall  be  liable  in  a 
penalty  not  exceeding  40$.,  besides  being  liable  to  repair  any 
damage. 

See  sub-head  (21),  sec.  4,  for  definition  of  "occupier,"  (13) 
"house;"  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  458  as  to  punishment  of  abettors. 

250.  Owners  of  Flats  of  Houses  may  erect  Waste- 
Pipes  to  communicate  with  Drains. — In  all  streets  and 
other  places  where  common  sewers  are  or  may  be  constructed, 
it  shall  be  lawful  for  any  owner  of  one  or  more  floors  or 
storeys  of  any  house  or  other  building  divided  into  separate 
floors  or  storeys  (on  obtaining  authority  for  the  purpose  from 
the  Magistrate  summarily,  on  the  report  and  recommendation 
of  the  Surveyor,  or  of  such  other  person  skilled  in  building 
as  any  of  the  Magistrates  may  appoint,  and  on  hearing  the 
parties  interested),  to  erect  a  wjiste  or  foul-water  pipe  or  soil- 
pipe  with  trap  in  or  upon  the  common  staircase,  or  upon  any 
wall  of  the  tenement  on  the  outside,  to  communicate  with 
any  drain  underground  leading  into  the  common  sewer  where 
there  is  such  drain,  and  with  power  to  make  such  drain  if 
none  such  already  exist :  Provided  always,  that  the  sanction 
of  the  Commissioners  shall  be  obtained  before  connecting  such 
drain  with  any  common  sewer  in  the  street ;  and  the  expense 
and  damage  occasioned  by  erecting  and  constructing  such 
pipe,  drain,  and  communication,  with  the  expense  of  restoring 
the  street,  so  far  as  interfered  with,  and  the  expense  of  keep- 
ing such  drain  and  communication  clean  and  in  good  repair, 
with  such  reasonable  allowance  for  the  use  of  the  common 
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sewer  in  the  street  as  the  Commissioners  may  fix»  shall  be 
defrayed  by  the  owners  of  the  floors  or  flats  making  use 
thereof,  in  proportion  to  their  respective  rents  or  annual  value, 
as  the  same  may  be  ascertained  from  the  valuation  roll  or 
police  assessment  books  or  otherwise ;  and  in  case  of  dispute 
among  the  parties  or  any  of  them,  relative  to  their  proportion 
of  such  expense,  the  same  shall  be  determined  by  the  Magis- 
trates, or  any  one  of  them,  in  a  summary  manner,  and  such 
decision  shall  be  final 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (13)  "house," 
(3) "  building,"  (9)  "  Commissioners,"  (19)  "Magistrate,"  (20) "  Magis- 
trates," (22)  "owner."  See  p.  5,  "person."  See  also  sec.  3166  (10) 
as  to  bye-laws. 

As  to  reasonable  allowance  for  the  use  of  the  common  sewer,  see 
sec  364  and  observations  under  sec.  227. 

2S1.  Construction  of  Water-Closets,  etc. — The  situ- 
ation, dimensions,  materials,  and  construction  of  every  water- 
closet  or  earth-closet  and  privy  shall  be  subject  to  the  approval 
of  the  Commissioners,  and  every  water-closet,  earth-closet,  or 
privy  hereafter  to  be  constructed  shall  be  placed  in  such  a 
position  that  one  of  its  sides  shall  be  an  external  wall,  with  a 
window  therein,  containing  an  area  of  at  least  6  superficial  feet, 
one-half  of  which  shall  be  made  to  open  ;  and  the  cistern  which 
supplies  the  water-closet  (except  the  service-pipe  connected 
therewith)  shall  have  no  communication  with  the  water-closet : 
Provided  that,  in  the  case  of  water-closets,  earth-closets,  or 
privies  constructed  prior  to  the  passing  of  this  Act,  it  shall  be 
optional  for  the  Commissioners  to  require  the  owner  or  occupier 
to  comply  with  the  provisions  of  this  section,  or  otherwise  to 
provide  ventilation  therefor,  and  any  owner  or  occupier  who 
is  dissatisfied  with  the  requirement  of  the  Commissioners  may 
appeal  to  the  Sheriff,  whose  judgment  shall  be  final. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (21)  "occupier,"  (30)  "SheriflT."  See  sec.  339  as  to 
"appeal."  See  also  sec.  3166  (10)  as  to  bye-laws.  See  Mitchell 
V.  Dean  of  Guil(},  Edinburgh,  18th  Mar.  1885  (12  R.,  844),  where 
the  Dean  of  Guild  Court  of  Edinburgh,  proceeding  under  the  Edin- 
burgh Municipal  and  Police  Act,  1879,  had,  ^  jorop?-*©  motu^  refused 
to  sanction  the  plans  of  certain  tenements  of  houses,  on  the  ground 
that  they  did  not  provide  suitably  for  ventilation  and  other  sanitary 
objects,  in  respect  that  the  w.-c.'s  were  not  shown  next  to  the  outside 
walls  oif  the  proposed  tenements.  The  Courts  in  an  appeal  against  this 
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deliyerance,  to  which  the  Dean  of  Guild  and  the  other  members  of 
his  CJourt,  together  with  the  Clerk  and  Fiscal,  were  called  as  respond- 
ents, refused  to  interfere  with  the  discretion  of  the  Dean  of  Guild 
Court — Lord  Young  doubting  whether  the  Dean  of  Guild  had,  by 
the  Statute,  jurisdiction  over  the  internal  arrangements  of  private 
houses. 

252.  Gonstmotion  of  Cesspools,  eto. — A  cesspool 

shall  not  be  allowed  for  any  house  or  building  except  when 
unavoidable,  in  which  event  it  shall  be  constructed  in  such 
situation,  and  in  such  manner  and  under  such  conditions,  as 
the  Commissioners  direct  It  shall  in  every  case  be  made 
water-tight,  it  shall  be  arched  or  otherwise  covered  over,  and 
shall  have  a  current  of  fresh  air  conducted  by  pipe  or  shaft 
thereinto,  and  a  pipe  or  shaft  for  ventilation  shall  be  carried 
up  from  it,  or  from  the  drain  communicating  with  it,  from  the 
water-closet  or  privy,  as  the  Commissioners  may  direct 

See  sub-head  (13),  sec  4,  for  definition  of  "house,"  (3)  "build- 
ing," (9)  "Commissioners;"  see  also  sec.  3166  (10)  as  to  bye-laws. 

As  to  cases  where  cesspools  are  authorised,  see  sec.  239. 

As  to  removal^  repair,  etc,  of  cesspools,  see  sees.  254,  255 ;  and  as 
to  removal  of  refuse  from  cesspools,  see  sec  107. 

253.  Constrnotion  of  Ash-pits,  eto.,  and  Use  of 

same. — The  situation,  dimensions,  drainage,  materials,  mode 
of  access,  and  construction  of  every  ash-pit  shall  be  subject  to 
the  approval  of  the  Commissioners,  and  shall  be  of  suflBcient 
size  to  contain  the  ashes  and  dry  refuse  likely  to  accumulate 
between  such  visits  of  the  scavengers  as  the  Commissioners 
may  prescribe:  Provided  further,  that  if  any  person,  not 
being  the  owner  or  occupier  of  the  house  or  premises  to  which 
any  ash-pit  belongs  or  is  attached,  shall  deposit  or  use  the  said 
ash-pit  for  the  deposit  of  ashes  or  dry  refuse,  or  any  other 
matter  or  thing,  such  party  shall  be  guilty  of  an  offence,  and 
on  conviction  thereof  liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners,"  (22) 
"  owner,"  (21)  "  occupier,"  (13)  "  house,"  (16)  "  premises."  See  p.  5, 
"  person  ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  458  for  punishment  of  abettors.  See  also  sec.  3166  (10)  as 
to  bye-laws.  As  to  removal  of  refuse  from  ash-pits,  etc.,  see  sees.  107 
and  109.  As  to  closing  up,  repair,  etc.,  of  ash-pits,  see  sees.  254,  255, 
and  109.     As  to  access  to,  see  sec  107. 

254.  Owners  to  RemoYe  Cesspools  after  Notice.— 
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The  owner  of  any  privy,  ash-pit,  cesspool,  or  midden,  extending 
wholly  or  partially  under  or  close  to  any  room  built  before  or 
after  this  Act  comes  into  operation  in  the  burgh,  shall,  within 
one  month  after  notice  to  that  effect  from  the  Commissioners, 
remove  or  cleanse  and '  build  up  such  privy,  ash-pit,  cesspool, 
and  midden. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner/'  (4)  "burgh," 

(9)  "Commissioners."  See  sees.  336  to  338  as  to  "notice."  See  also 
sec.  3166  (10)  as  to  bye-laws. 

Under  the  Public  Health  Act,  30  k  31  Vict.  c.  101,  sec.  16,  sub- 
head (6),  any  privy  or  ash-pit,  "  so  foul  as  to  be  injurious  to  health," 
is  a  nuisance. 

255.  Power  to  enforce  GonYersion  of  PriYies  into 

Water -Closets. — Where  any  privy,  ash-pit,  or  cesspool  is 
certified  by  the  Medical  OflBcer  of  Health  to  be  prejudicial  to 
health,  of  defective  construction,  or  without  drainage,  or  in  a 
bad  state  of  repair,  or  to  be  so  situate  that  the  removal  of 
filth  or  refuse  therefrom  is  prejudicial  to  health,  the  Com- 
missioners may,  by  written  notice,  require  the  owner  of  the 
same,  within  a  reasonable  time,  to  be  specified  in  the  notice, 
to  reconstruct  or  alter  or  repair  such  privy,  ash-pit,  or  cess- 
pool, or  to  convert  the  privy  into  a  water-closet  or  earth-closet, 
all  as  the  case  may  require,  to  the  satisfaction  of  the  Com- 
missioners; and  the  Commissioners  may,  if  they  think  fit, 
order  the  removal  of  such  privy,  ash-pit,  or  cesspool. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner;"  sees.  336-338  inclusive  as  to  "notice."    See  also  sec.  3166 

(10)  as  to  bye-laws. 

Under  the  Public  Health  Act,  30  &  31  Vict.  c.  101,  sec  16,  sub- 
head (6),  any  privy,  ash-pit,  or  cesspool,  "  so  foul  as  to  be  injurious  to 
health,"  is  a  nuisance. 

256.  Urinals,  etc.,  attached  to  Public  -  Houses, 

etc. — The  Commissioners  may  order  the  owner  or  occupier  of 
any  inn,  public-house,  beer-house,  eating-house,  cook-shop,  or 
other  place  of  public  entertainment  or  amusement,  built 
before  or  after  this  Act,  to  provide,  within  such  time  as  the 
Commissioners  think  fit,  and  thenceforward  to  maintain,  upon 
or  adjoining  his  premises,  water-closets,  earth-closets,  and 
urinals,  one  or  more,  to  the  satisfaction  of  the  Commissioners ; 
and  if  any  person  fail  in  any  respect  to  comply  with  the 
provisions  of  this  enactment,  he  shall  be  liable  to  a  penalty 
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not  exceediDg  58.  for  every  day  during  which  such  failure  con- 
tinues after  the  expiration  of  fourteen  days  from  the  service 
of  such  order  on  him,  and  the  Commissioners  may  order 
the  owner  and  occupier  of  any  premises  to  remove  any  water- 
closet,  earth-closet,  or  urinal  belonging  thereto,  where  it  appears 
to  them  so  situated  or  constructed  as  to  be  a  nuisance  or 
offensive  to  public  decency,  or  otherwise  objectionable,  and  all 
such  urinals  shall  be  cleansed  once  in  twenty-four  hours  by 
the  occupier  of  the  house  or  place  to  which  they  belong,  to 
the  satisfaction  of  the  Commissioners ;  and  in  default  thereof, 
such  occupier  shall  be  liable  to  a  penalty  not  exceeding  40s. 
for  every  offence. 

See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (21)  "occupier,"  (16)  "premises,"  (13)  "house;"  sees. 
336  to  338  inclusive  as  to  "  notice  ; "  sea  487  for  imprisonment  on 
failure  to  pay  penalty,  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  468  as  to  punishment  of  abettors. 
See  also  sec.  3166  (10)  as  to  bye-laws,  and  sec.  110  as  to  public 
conveniences. 

In  Adam  and  another  t;.  Conmiissioners  of  Police  of  Alloa,  24th 
Nov.  1874  (2  R,  143),  the  Police  and  Improvement  Act,  1862,  sec. 
135,  gives  power  to  the  Commissioners  to  erect  public  urinals, 
"  but  so  that  such  erection  shall  not  become  a  nuisance,"  and  declares 
that  "  any  householder  (t.e.  any  male  occupier  of  lands  and  premises 
of  the  requisite  yearly  value),  who  thinks  himself  aggrieved  thereby, 
may  appeal  to  the  Sheriff  in  manner  after  provided."  The  only 
subsequent  provisions  as  to  appeal  are  contained  in  sees.  396  and 
397,  the  former  of  which  allows  appeal  against  an  order  of  the 
Commissioners,  "  within  seven  days  next  after  the  making  of  any 
such  order,"  and  the  latter  renders  the  Sheriff's  judgment  on  such 
appeal  final. 

Heldy  that  a  petition  at  the  instance  of  the  proprietor  of  a  house 
in  a  burgh,  praying  for  the  removal,  as  a  nuisance,  of  a  urinal  erected 
by  the  Police  Commissioners,  was  competent  at  common  law. 

In  England,  in  Biddulph  v.  Vestry  of  St.  George's  (3  De  G.  J.  and 
S.,  493  ;  Bazalgette,  p.  64),  the  question  as  to  whether  one  place  or 
another  is  more  fit  for  the  erection  of  a  urinal,  etc.,  is  for  the  decision 
of  the  Local  Authority,  but  they  have  no  power  to  erect  one  where 
it  would  be  a  nuisance  to  the  owners  of  adjoining  property ;  they 
may  be  restrained  by  iiyunction  from  so  doing.  See  Vernon  r. 
Vestry  of  St  James's  (L.  R,  16  Ch.  Div.,  449 ;  C.  A.,  50  L.  J.  Ch. 
81 ;  44  L.  T.,  N.  S.  229  ;  29  W.  K.,  222).  But  it  must  be  shown  to 
be  certain  or  probable  that  the  matters  intended  to  be  provided  will 
be,  or  will  create  in  point  of  law,  a  nuisance,  before  the  injunction 
will  be  granted. 

"  With  respect  to  the  power  conferred  by  this  section  to  provide 
conveniences  for  public  accommodation,  in  proper  and  convenient 
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Bituations,  it  is  to  be  observed  that  public  bodies,  although  acting 
under  the  general  powers  given  them  by  the  Statute,  have  not  there- 
fore a  licence  to  do  whatever  they  think  right ;  and  if  the  Court  is 
called  upon  to  interfere,  it  is  its  duty  first  to  consider  whether  the 
proposed  exercise  of  the  power  is  or  is  not  horuifide.  Therefore,  the 
Court  of  Appeal  being  satisfied  that  a  public  urinal  intended  to  be 
erected  would  not  of  necessity  be  a  public  nuisance,  and  further, 
that  it  was  neither  certain  nor  probable  that  the  public  body  were 
exceeding  or  would  exceed  their  powers,  and  that  they  were  not 
influenced  by  any  improper  motive,  dissolved  an  interlocutory 
injunction  which  Stuart^  Y.  C,  had  issued  to  restrain  the  construction 
of  the  work.  Biddulph  v.  St  Greorge's,  Hanover  Square  (3  De  G.  J. 
and  S.,  493;  33  L.  J.,  Ch.,  411 ;  8  L.  T.,  N.  S.,  44,  558;  9  Jur., 
N.  S.,  953;  11  W.  R.,  739). 

"  On  the  other  hand,  a  urinal  was  proposed  to  be  erected  by  a 
Metropolitan  vestry,  in  a  mews  which  was  found  to  be  a  *  street,' 
within  8  feet  of  the  back  door  of  a  shop  and  close  to  the  entrance  of 
wine  vaults,  and  moreover  in  such  a  position  that  numerous  young 
women  and  girls  in  employment  in  the  immediate  neighbourhood 
would  constantly  pass  very  close  to  it.  This,  it  was  held,  would 
be  an  intolerable  nuisance,  and  an  injunction  was  granted  to  restrain 
the  erection  of  the  urinaL  Vernon  r.  Vestry  of  St.  James's,  West- 
minster (42  L.  T.,  N.  S.,  82;  affirmed  on  appeal,  L.  R.,  16  Ch.  D., 
449  ;  60  L.  J.,  Ch.,  81 ;  44  L.  T.,  N.  S.,  229 ;  29  W.  R.,  222). 

"  This  decision  was  followed  in  a  case  arising  under  the  present  Act, 
in  which  Denman,  J.,  granted  a  mandatory  injunction  to  restrain  the 
continuance  of  a  urinal  upon  the  plaintifiTs  land,  or  so  near  thereto 
as  to  cause  injury  or  annoyance  to  her  or  her  tenants,  holding  that 
this  was  not  a  matter  for  compensation  under  sec.  308,  and  also  that 
notice  of  action  under  sec.  264  was  not  required.  Sellars  v.  Matlock 
Bath  Local  Board  (L.  R,  14  Q.  B.  D.,  928 ;  52  L.  T.,  N.  S.,  762). 

"  In  another  case,  an  injunction  to  restrain  an  Urban  Sanitary 
Authority  from  using  a  urinal  erected  by  them,  was  refused  by 
Pollock,  B.,  on  the  ground  of  the  balance  of  convenience,  and 
because  there  was  strong  evidence  that  there  was  no  appreciable 
nuisance.  Spicer  v.  Mayor  of  Margate,  4th  Sept  1880  (Law  Times 
newspaper,  p.  329). 

"  Receptacles  for  the  temporary  deposit,  and  other  places  for  the 
more  permanent  deposit,  of  dust,  ashes,  and  rubbish,  may  be  provided 
by  Urban  Sanitary  Authorities,  under  sec.  45." — Glen,  p.  82. 


Supply  of  Wateb. 

257.  Power  to  Commissioners  to  construct  Public 
Cisterns  and  Pamps  for  Supply  of  Water  to  Baths 

and  Wash -Houses* — The  Commissioners,  except  when 
provision  is  otherwise  made  under  the  authority  of  an  Act 
of  Parliament,  shall  cause  all  existing  public  cisterns,  pumps. 
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wells,  conduits,  fountains,  and  other  water-works  used  for  the 
gratuitous  supply  of  water  to  the  inhabitants  within  the  burgh, 
unless  the  water  therein  is  found  to  be  dangerous  or  injurious 
to  health  or  unfit  for  dietetic  purposes,  to  be  continued,  main- 
tained, and  supplied  with  water,  or  they  shall  substitute  other 
such  works  equally  convenient,  and  shall  cause  them  to  be 
maintained  and  supplied  with  water ;  and  such  public  cisterns 
and  other  works  shall  be  vested  in  the  Commissioners,  and  be 
under  their  management  and  control ;  and  the  Commissioners 
may  construct  and  maintain  any  number  of  new  cisterns, 
pumps,  conduits,  fountains,  and  other  water- works  for  the 
gratuitous  use  of  any  persons  who  choose  to  carry  the  water 
away,  not  for  sale  but  for  their  own  private  use,  and  may 
supply  with  water  any  public  baths  or  wash-houses. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (13)  "house;"  p.  5,  "person."  For  the  provisions  of  this 
Act  as  to  public  baths  and  wash-houses,  see  sees.  309-314.  Power 
to  erect  drinking-fountains  and  troughs  is  given  by  sec.  266. 

The  Commissioners  are  not  bound  to  continue  pubUc  cisterns,  etc., 
where  the  water  is  dangerous  or  injurious  to  health,  or  imfit  for 
dietetic  purposes.  It  will  be  their  duty  to  close  such  as  nuisances, 
xmder  sec.  16,  sub-head  {h\  of  the  Public  Health  Act,  30  &  31  Vict. 
c  101,  which  provides  that  "any  well  or  other  water  supply  used 
as  a  beverage  or  in  the  preparation  of  human  food,  the  water  of 
which  is  so  tainted  with  impurities  or  otherwise  imwholesome  as  to 
be  ii^'urious  to  the  health  of  persons  using  it,  or  calculated  to 
promote  or  aggravate  epidemic  disease,"  is  a  nuisance. 

In  Smith  v.  Police  Commissioners  of  Denny  and  Dunipace, 
8th  Mar.  1880  (7  R,  H.  L.,  28),  the  Public  Health  Act,  1867,  30  &  31 
Vict.  c.  101,  sec.  89,  sub^scc.  (4),  provides  that  in  certain  burghs  and 
parishes,  "  the  Local  Authority  may  cause  all  existing  public  cisterns, 
pumps,  wells,  etc.,  used  for  the  gratuitous  supply  of  water  to  the 
inhabitants,  to  be  continued,  maintained,  and  plentifully  supplied 
with  water." 

The  Commissioners  of  Police  of  a  district  (embracing  the  populous 
village  of  D.)  recently  erected  into  a  police  burgh  under  the  General 
Police  and  Improvement  Act^  1862,  as  Local  Authority  thereof, 
proceeded,  by  virtue  of  the  above  provision,  for  the  purpose  of 
preventing  pollution  of  the  water,  to  enclose  and  cover  over  a  well 
within  their  district  and  insert  in  it  a  pump.  The  well  was  on 
private  property,  but  had,  without  objection,  been  used  for  time 
immemorial,  and  repaired  and  cleaned  out  when  necessary  by  the 
inhabitants  of  the  neighbouring  village  of  D.,  who  had  access  to  it  by 
an  occupation  road.  The  proprietor  of  the  solimi  of  the  well  brought 
a  suspension  and  interdict  against  the  Local  Authority. 

Edd^  in  aflfirming  judgment  of  Second  Division,  (1)  Tliat  a  right 
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aqux  hauduSy  from  the  well  in  question,  had  been  acquired  by  the 
inhabitants  of  the  village  of  D.,  though  it  was  not  a  burgh  or 
otherwise  incorporated;  (2)  That  the  well  was  therefore  a  public 
well  in  the  sense  of  the  Statute ;  (3)  That  the  Local  Authority  were 
not  entitled  to  do  anything  in  the  exercise  of  their  statutory  powers 
which  was  beyond  the  right  of  the  public  whom  they  represented ; 
but  (4)  That  what  they  had  done  with  a  view  of  preserving  the 
sanitary  condition  of  the  well,  without  interfering  with  the  com- 
plainer's  right  of  property  in  the  solum,  was  within  the  right  of  the 
public,  and  therefore  of  the  Local  Authority. 

The  Public  Health  Act,  30  &  31  Vict.  c.  101,  also  gives  powers 
as  to  water  supply,  but  it  makes  a  distinction  between  burghs  having 
a  population  of  10,000  and  upwards,  or  having  a  Local  Act  for  police 
purposes,  and  burghs  having  a  population  of  less  than  10,000,  and 
not  having  a  Local  Act  for  police  purposes.  In  the  latter  class  of 
burghs  it  is  provided,  sec.  89,  sub-head  (4)  : 

*'The  Local  Authority  may  cause  all  existing  public  cisterns, 
pump,  wells,  reservoirs,  conduits,  aqueducts,  and  works  used  for  the 
gratuitous  supply  of  water  to  the  inhabitants,  to  be  continued, 
maintained,  and  plentifully  supplied  with  water,  and  may,  if  they 
shall  think  fit,  provide  and  gratuitously  supply  water  for  any  public 
baths  or  wash-houses  established  otherwise  than  for  private  profit,  or 
supported  out  of  any  burgh  rates." 

The  Commissioners  may  also  supply  water,  either  gratuitously  or 
on  easy  terms,  to  lodging-houses  for  the  working-classes  provided 
under  Part  IIL  of  the  Housing  of  the  Working  Classes  Act,  1890, 
53  &  54  Vict  c.  70,  sec.  69  of  which  provides:  "Any  Commis- 
sioners of  water-works,  Trustees  of  water-works,  water  companies,  gas 
companies,  and  other  corporations,  bodies,  and  persons  having  the 
management  of  any  water- works,  reservoirs,  wells,  springs,  or  streams 
of  water,  and  gas-works  respectively,  may,  in  their  discretion,  grant 
and  furnish  supplies  of  water  or  gas  for  lodging-houses  provided 
under  this  part  of  this  Act,  either  without  charge,  or  on  such  other 
favourable  terms  as  they  think  fit." 

"The  inhabitants  of  a  certain  district  were  entitled  by  custom 
to  the  fiow  of  water  from  a  certain  spring  to  a  spout  in  the 
public  highway,  and  to  take  water  therefrom  to  use  for  domestic 
purposes.  The  defendant,  a  proprietor  of  land  through  which 
the  water  flowed  from  the  spring  to  the  spout,  abstracted  and 
diverted  the  water  on  divers  occasions  so  as  substantially  and 
sensibly  to  diminish  the  flow  of  water  to  the  spout.  The 
plaintiffs,  being  inhabitants  of  a  house  within  the  district,  brought 
an  action  against  the  defendant  for  wrongfully  obstructing  the 
flow  of  water.  It  appeared  that  many  of  the  inhabitants  had 
been  put  to  inconvenience  on  divers  occasions  by  failing  to  find 
water  on  going  to  the  spout,  while  the  flow  was  so  diminished; 
the  jury  found  that  the  plaintiffs  had  not  personally  suffered  any 
actual  inconvenience  or  damage  by  want  of  water ;  but  it  was  held, 
on  a  rule  nisi  to  enter  a  nonsuit,  that  the  plaintiffs  could  maintain 
the  action   without  having  suffered   actual   damage   individually. 
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for  the  act  of  the  defendant  if  continued  would  be  evidence  of  a 
right  existing  in  him  in  derogation  of  the  rights  of  the  inhabitants 
of  the  district,  among  the  number  of  whom  were  the  plaintiflfs." 
Harrop  v.  Hirst  (19  L.  T.,  N.  S.,  426;  L.  R.,  4  Exch.,  43;  38 
L.  J.,  Exch.,  1 ;  19  L.  T.,  N.  S.,  426;  17  W.  R.,  164). 

"  With  regard  to  the  closing  of  polluted  wells,  cisterns,  pumps, 
etc.,  see  sec.  70  of  the  Public  Health  Act,  1875. 
•  "  Although  the  above  section  (64)  gives  the  Local  Authority  power 
to  cause  their  wells  to  be  maintained  and  supplied  with  water,  it  does 
not  authorise  them  to  enter  upon  another  man's  land  and  help  them- 
selves to  water ;  and  therefore  an  injunction  was  granted  to  restrain 
the  servant  or  agent  of  a  Rural  Authority -from  digging  holes  in  a 
roadway  to  recover  the  water  which  had  ceased  to  flow  into  their 
wells  by  reason  of  certain  operations  of  the  landowner.  Edwards 
V.  Joliffe  (W.  N.,  1877,  p.  120). 

"  Although  water  percolating  underground  in  undefined  courses  is 
not  the  property  of  any  person — Chasemore  v.  Richards  (7  H.  L. 
Cas.,  349  ;  29  L.  J.,  Exch.,  81 ;  5  Jur.,  N.  S.,  873 ;  33  L.  T.,  0.  S., 
360;  2  H.  and  N.,  168;  7  W.  R.,  685),  yet  no  one  is  entitled  so 
to  pollute  it  as  to  prevent  any  other  person  from  enjoying  the  right 
of  appropriating  it.  Ballard  v,  Tomlinson  (L.  R,  29  Ch.  D.,  115; 
52  L.  T.,  N.  S.,  942 ;  49  J.  P.,  693)."— Glen,  112. 

258.  Commissioners  may  Contract  for  Supply  of 
Water. — The  Commissioners  may  contract,  for  any  period 
not  exceeding  three  years  at  one  time,  with  the  owners  of  any 
water-works,  or  any  other  person,  for  such  supply  of  water  as 
the  Commissioners  shall  think  necessary  for  the  purposes  of 
this  Act 

See  suh-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"  owner ; "  see  p.  5,  "  person."  The  Commissioners  may  also  acquire 
water- works  under  see.  261. 

"  A  water  company  cutting  off  communication  on  non-payment  of 
rates  is  not  liable  to  a  penalty,  under  sec.  43,  for  not  furnishing  a 
supply  to  a  subsequent  occupier,  who  has  tendered  his  own  water- 
rate  and  the  cost  of  restoring  communication,  but  who  has  not 
restored  the  communication.  Nevertheless,  the  company  is  not 
entitled  to  refuse  a  supply  to  an  occupier  tendering  his  water-rate,  on 
the  ground  that  rate  arrears  are  due  from  the  previous  occupier. 
Sheffield  Water-Works  Company  v.  Wilkinson  (L.  R.,  4  C.  P.  D., 
410 ;  48  L.  J.,  M.  C,  45 ;  41  L.  T.,  N.  S.,  254 ;  43  J.  P.,  703). 

"  A  Local  Water- Works  Act  made  it  compulsory  on  a  company  to 
supply  water  for  household  purposes,  but  nothing  was  said  as  to  the 
mode  of  measuring  the  water  supplied.  It  was  held  that  there  was 
no  obligation  on  the  consumer  to  accept  the  company's  meter  as  the 
only  test  of  the  quantity  of  water  supplied,  and  that  the  customer 
was  not  bound  to  tender  or  pay  in  advance  for  the  supply  of  water. 
It  was  further  held  that  the  company  had  a  right  to  cut  off  the  supply 
of  water  because  the  customer  had  not  tendered  payment  for  a 
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separate  supply  to  his  bath,  which  he  derived  from  the  same  cistern ; 
but  the  company  were  not  entitled  to  cut  off  the  supply  to  the  house, 
because  the  customer  had  cut  off  an  outlet  pipe  from  the  bath  after 
he  had  disused  the  bath.  Sheffield  Water-Works  Company  v.  Carter ; 
Sheffield  Water-Works  Company  t;.  Brooks  (L.  R.,  8  Q.  B.  D.,  632 ; 
51  L.  J.,  M.  C,  97 ;  30  W.  R,  889 ;  46  J.  P.,  548)."— Glen,  p.  737. 

250.  For  ascertaining  Price  to  be  paid  for  Water 
in  case  of  Dispute. — If  the  Commissioners,  and  the  owners 
of  any  water-works  for  supplying  water  within  the  burgh,  with 
whom  the  Commissioners  may  be  desirous  of  contracting  for 
the  supply  of  water  to  the  inhabitants,  do  not  agree  as  to  the 
terms  and  conditions  of  the  supply,  and  the  price  to  be  paid 
for  such  supply,  then  such  terms  and  conditions  and  price 
(except  where  by  the  Act  authorising  such  water-works  some 
other  mode  of  determining  such  terms  and  conditions  and 
price  shall  be  provided)  shall  be  settled  by  arbitration,  and 
for  that  purpose  the  clauses  of  the  Lands  Clauses  Acts  with 
respect  to  the  settlement  of  disputes  by  arbitration  shall  be 
incorporated  with  this  Act 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (4)  "burgh." 

260.  Fire-cocks  may  be  placed  on  Pipes  of  Water 

Companies. — It  shall  be  lawful  for  the  Commissioners,  at 
the  sight  of  the  engineer  of  any  water  company  established 
or  to  be  established  for  supplying  water  within  the  burgh,  or 
any  company  or  corporation  actually  supplying  water  within 
the  burgh,  to  place  proper  fire-cocks  upon  the  pipes  belonging 
to  any  such  company  within  the  burgh,  at  such  convenient 
distances  from  each  other  and  at  such  places  as  may  be  con- 
sidered proper  for  the  supply  of  the  fire-engines  when  brought 
into  operation,  the  positions  of  such  fire-cocks  being  first 
arranged  by  the  Commissioners  with  the  directors  of  such 
water  company ;  and  in  case  of  difference  of  opinion  between 
them,  the  same  shall  be  determined  by  the  Sheriff,  whose 
judgment  thereon  shall  be  final,  and  not  subject  to  review. 

See  sub-head  (9),  sec.  4,  for  definition  of  **  Commissioners,"  (4) 
"  burgh,"  (30)  " Sheriff."  As  to  the  force  of  the  words  "it  shall  be 
lawful,"  see  under  sec.  9,  dwpra.  See  also  the  provisions  of  sec.  292 
as  to  fire-plugs. 

"  An  extraordinary  frost  caused  water  to  escape  from  a  fire-plug, 
and  damage  was  thereby  caused  to  adjoining  premises,  but  this  was 
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held  to  afford  no  eyidence  of  negligence  on  the  part  of  the  water 
company.  Blyth  t;.  Birmingham  Water-Works  Company  (11  Exch., 
781 ;  25  L.  J.,  ExcL,  212  ;  2  Jur.,  N.  S.,  333  ;  26  L.  T.,  0.  S.,  261 ; 
20  J.  P.,  247).  In  a  subsequent  case,  however,  where  there  was  no 
such  excuse  as  that  of  an  extraordinary  frost,  it  was  held  that  there 
was  evidence  to  go  to  the  jury.  Steggles  v.  New  River  Company 
(13  W.  R,  413). 

'*  By  a  Local  Act  a  water-works  company  was  bound,  at  the  request 
of  the  Town  Improvement  Commissioners,  to  fix  fire-plugs  in  their 
mains,  and  to  repair  and  keep  them  in  proper  order  at  the  cost  of  the 
Commissioners,  in  whom  the  property  in  the  plugs  was  vested,  by 
virtue  of  their  Improvement  Act  In  consequence  of  the  cap  of  one 
of  the  fire-plugs  provided  under  the  Act  having  been  broken,  a  horse 
placed  his  foot  in  the  plug-hole  and  was  lamed,  and  it  was  held  that 
the  water- works  company  and  not  the  Commissioners  were  liable  for 
the  injury.  Bayley  t;.  Wolverhampton  Water- Works  Company  (30 
L.  J.,  Exch.,  57 ;  6  H.  and  N.,  241 ;  25  J.  P.,  199). 

'^  A  water-works  company,  authorised  to  place  fire-plugs  in  a  high- 
way, but  having  no  power  to  repair  the  road,  is  not  bound  to  vary 
the  level  of  the  plugs  from  time  to  time  as  the  road  wears  away,  and 
is  therefore  not  liable  for  an  accident  caused  by  a  plug  projecting 
after  the  road  has  worn  away  from  it  Moore  v*  liimbeth  Water- 
Works  Company  (34  W.  R.,  559). 

"A  claim  for  damages  against  a  water-works  company,  for  not 
keeping  their  pipes  charged,  as  required  by  sec.  42  of  the  Water- 
Works  Clauses  Act,  1847,  whereby  the  plaintiff's  premises  were  burnt 
down,  was  held  not  to  be  sustainable.  Atkinson  v.  Newcastle  and 
Gateshead  Water- Works  Company  (L.  R.,  2  Exch.  D.,  441 ;  46  L.  J., 
Exch.,  775 ;  36  L.  T.,  N.  S.,  761 ;  25  W.  R.,  794 ;  46  J.  P.,  183) ; 
Couch  V.  Steel  (3  E.  and  R,  402 ;  23  L.  J.,  Q.  B.,  121 ;  questioned). 
And  a  plea  to  an  action  for  damage  by  fire,  that  the  fire-plug  to  the 
main  was  opened  for  extinguishing  another  fire,  which  was  the 
cause  of  the  default  in  the  supply  of  water,  was  held  good.  Campbell 
r.  East  London  Water-Works  Company  (26  L.  T.,  N.  S.,  475 ;  36 
J.  P.,  711)."— Glen,  p.  115. 

261.  Commissioners  may  provide  sufficient  Sup- 
plies of  Water,  and  may  erect  Water- Works,  etc. — 

The  Commissioners  may  provide  the  burgh  with  such  a  supply 
of  water  as  may  be  proper  and  suflBcient  for  the  purposes  of 
this  Act,  and  may  maintain  such  a  constant  flow  of  water,  by 
means  of  a  reservoir  or  reservoirs,  or  otherwise,  as  may  be 
requisite  for  the  health  of  the  inhabitants  or  the  amenity  of 
the  burgh,  and  for  private  use  to  the  extent  required  by  this 
Act ;  and  for  other  purposes,  or  any  of  them,  the  Commis- 
sioners may  from  time  to  time  contract  with  any  person 
whomsoever,  or   purchase,  take  upon    lease,  hire,  construct. 
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lay  down,  and  maintain  such  reservoirs  and  water-works,  and 
do  and  execute  all  such  works,  matters,  and  things  as  shall  be 
necessary  and  proper,  including  the  opening  of  streets,  public 
or  private,  from  time  to  time,  for  the  purpose  of  laying  down, 
altering,  or  repairing  water-pipes  therein;    and  any  water- 
works company,  or  owners  or  lessees  of  reservoirs,  may  contract 
with  the  Commissioners  to  supply  water  for  the  purposes  of 
this  Act  in  any  manner  wliatsoever,  or  may  sell  and  dispose  of 
or  lease  their  reservoirs  and  water- works  to  the  Commissioners ; 
and  the  Commissioners  may  provide  and  keep  in  any  water- 
works constructed  or  laid  down  by  them  under  the  powers  of 
this  Act,  a  supply  of  pure  and  wholesome  water,  and  the 
water  so  supplied  may  be  constantly  laid  on  at  such  pressure 
as  will  carry  the  same  to  the  top  storey  of  the  highest  dwell- 
ing-house  within  the    burgh;    and    the   Commissioner^,  by 
means  of  such  reservoirs  and  water-works,  or  either  of  them, 
may  maintain  such  a  constant  flow  of  water  as  may  be  re- 
quisite for  the  health  of  the  inhabitants  or  the  amenity  of  the 
burgh:  Provided  always,  that  before  constructing  or  laying 
down  any  water-works  under  the  powers  of  this  Act,  within 
any  limits  within,  for,  or  in  respect  of  which  any  water-works 
company  or  Water  Commissioners  shall  have  been  established 
for  supplying  water,  the  Commissioners  shall  give  notice  in 
writing  to  every  water- works  company  or  Water  Commissioners, 
within  whose  limits  the  Commissioners  may  be  desii-ous  of 
laying  on  or  supplying  water,  stating  the  purposes  for  and  (as 
far  as  may  be  practicable)  the  extent  to  which  water  is  re- 
quired by  the  Commissioners ;  and  it  shall  not  be  lawful  for 
the  Commissioners  to  construct  or  lay  down  any  water-works 
within  such  limits,  if  and  so  long  as  any  such  company  or 
Water  Commissioners  shall  be  able  and  willing  to  lay  on  water 
proper  and  sufficient  for  all  reasonable  purposes  for  which  it 
is  required  by  the  Commissioners ;  and  in  case  any  difference 
shall  arise  as  to  whether  the  water  which  any  such  company 
is  able  and  willing  to  supply  or  lay  on  is  proper  and  sufficient 
for  the  purposes  for  which  it  is  required  by  the  Commis- 
sioners, or  whether  the  purposes  for  which  it  is  required  are 
reasonable,  the  same  shall  be  settled  by  the  Sheriff,  upon  sum- 
mary application  by  either  of  the  parties,  and  the  decision  of 
the  Sheriff  shall  be  final 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  417 

See  sub-head  (9)  sec  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (31)  "street,"  (28)  "private  street,"  (22)  "owner,"  (13) 
"house,"  (30)  "Sherifif;"  sees.  336  to  338  inclusive  as  to  "notice," 
sec.  339  as  to  "  appeal." 

As  explained  under  sec  257,  the  Public  Health  Act,  30  &  31 
Vict  c.  101,  makes  a  distinction  between  burghs  over  and  burghs 
under  10,000  inhabitants.  Sec.  88  provides:  "With  respect  to 
buighs  having  a  population  of  10,000  or  upwards  according  to  the 
census  last  taken,  or  having  a  Local  Act  for  police  purposes,  it  shall 
be  lawful  for  the  Local  Authority,  if  they  think  it  expedient  so  to 
do,  to  contract  or  arrange  with  any  water  company  established  by 
Act  of  Parliament  for  a  supply  of  water,  or,  where  there  is  no  such 
company,  themselves  to  provide  a  supply  of  water,  to  such  extent  as 
may  be  necessary  for  the  sanitary  and  other  public  purposes  of  this 
Act  hereinbefore  provided." 

The  above  section  is  to  some  extent  modified  by  sec.  1  of  the 
Public  Health  Amendment  Act  of  1871,  34  &  35  Vict,  c  38,  which 
enacts  that  where  the  Local  Act  in  any  burgh  does  not  provide 
sufficiently  as  to  water  supply,  such  burgh  shall  come  under  the  pro- 
visions of  sec.  89,  instead  of  sec.  88  of  the  principal  Act.  In  the 
case  of  burghs  under  10,000  in  population,  and  not  having  a  Local 
Act,  sec  89,  sub-head  (1),  enacts  as  follows  : — 

"  The  Local  Authority,  if  they  think  it  expedient  so  to  do,  may 
acquire  and  provide  or  arrange  for  a  supply  of  water  for  the  domestic 
use  of  the  inhabitants,  and  for  that  purpose  may  conduct  water  from 
any  lake,  river,  or  stream,  may  dig  wells,  make  and  maintain 
reservoirs,  may  purchase,  take  upon  lease,  hire,  construct,  lay  down, 
and  maintain  such  water-works,  pipes,  and  premise*,  and  do  and 
execute  all  such  works,  matters,  and  things  as  shall  be  necessary  and 
proper  for  the  aforesaid  purpose,  and  may  themselves  furnish  a 
supply  of  water,  or  contract  or  arrange  with  any  other  person  to 
furnish  the  same;  and  for  the  purposes  aforesaid,  the  Local  Authority 
shall  be  held  to  have  all  the  powers  and  rights  given  to  promoters  of 
undertakings  by  the  Lands  Glauses  Acts:  Provided  always,  that  they 
shall  make  reasonable  compensation  for  the  water  so  taken  by  them, 
and  for  the  damage  which  may  be.  done  to  any  lands  by  reason  of  the 
exercise  of  the  powers  hereby  conferred  in  terms  of  the  said  Acts  ; 
and  further,  that  for  the  purposes  of  this  Act  the  words  "  lands " 
and  "  land  "  in  the  said  Acts  and  in  this  Act  shall  include  "  water  " 
and  the  right  thereto ;  provided  also,  that  it  shall  not  be  lawful  for 
the  Local  Authority  to  provide  or  supply  water  in  any  burgh,  parish, 
or  district,  which  any  company,  established  by  Act  of  Parliament,  is 
authorised  to  supply  with  water,  unless  the  Local  Authority  shall 
previously  have  purchased  or  acquired  the  undertaking  of  such 
company." 

In  Peterhead  Granite  Polishing  Go.  v.  Parochial  Board  of  Peter- 
head, 24th  Jan.  1880  (7  R.,  536),  the  diversion  of  springs,  which 
feed  a  stream,  by  a  Local  Authority  in  the  exercise  of  their  powers 
under  sec.  89  of  the  Public  Health  Act,  1867,  does  not  entitle  a 
lower  riparian  proprietor  on  the  stream,  who  is  not  proprietor  of  the 
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jjround  on  which  the  springs  are  situate,  to  compel  the  Local 
Authority  to  go  through  the  forms  prescribed  by  sec.  90,  as  for  the 
purchase  of  his  interest  in  the  stream,  but  only  entitles  him  to  com- 
pensation as  for  land  injuriously  affected,  to  be  ascertained  according 
to  the  mode  pointed  out  by  sec.  116. 

In  Simson  v,  the  Police  Commissioners  of  Bonnyrigg,  28th  March 
1890  (not  reported),  Lord  Kincaimey  issued  the  following  inter- 
locutor: — "Having  resumed  consideration  of  the  cause,  and  at  a 
previous  stage  heard  Counsel,  repels  the  first  plea  in  law  for  the 
defenders,  and  also  their  plea  that  the  action  is  incompetent ;  finds 
that  there  are  no  relevant  averments  which  warrant  the  conclusions 
of  the  summons ;  dismisses  the  action,  so  far  as  regards  the  first  special 
conclusion,  as  unnecessary :  Quoad  ultra,  assoilzies  the  defenders 
from  the  conclusions  of  the  action,  and  decerns ;  finds  the  defenders 
entitled  to  the  expenses  of  the  action,  except  the  expenses  incident  to 
and  occasioned  by  their  third  and  fourth  pleas ;  finds  the  pursuer  en- 
titled to  said  latter  expenses ;  allows  accounts  of  said  expenses  to  be 
lodged,  and  remits  them  to  the  Auditor  of  Court  to  tax  and  to  report" 

His  Lordship's  note,  which  is  as  follows,  explains  the  bearing  of  the 
action: — "  Since  the  year  1858  the  village  of  Bonnyrigg  has  been  sup- 
plied with  water  by  the  Bonnyrigg  "Watet  Company,  which  was  incor- 
porated under  the  Joint-Stock  Companies'  Act  for  the  purpose,  inter 
alia,  of  supplying  the  village.  In  1865,  the  householders  of  Bonny- 
rigg adopted  the  General  Police  Act,  including  the  enactments 
relative  to  the  supply  of  water,  but  no  measures  in  regard  to  the 
water  supply  appear  to  have  been  taken  in  consequence  until  the 
Police  Commissioners  contracted  with  the  Bonnyrigg  Water  Company 
for  the  supply  of  the  burgh  for  three  years  from  Whitsunday  1883. 
That  contract  was  renewed  for  three  years  from  Whitsunday  1886. 
It  expired  at  Whitsunday  1889,  and  has  not  been  renewed. 

"  The  Commissioners  of  Police  have  now  no  contract  for  the  supply 
of  water  to  the  burgh,  and  they  have  at  present  made  no  provision 
for  it.  The  Commissioners  have  not  thought  proper  to  state  their 
reasons  for  not  renewing  the  contract  with  the  water  company,  further 
than  by  saying  that  they  do  not  deem  it  necessary  or  expedient  in  the 
interests  of  the  burgh  to  make  a  new  agreement.  It  might  have  been 
more  satisfactory  and  perhaps  equally  reasonable  had  the  defenders  in- 
dicated their  reasons.  The  position  they  have  taken  up  is,  however, 
quit«  intelligible.  They  aver,  and  nothing  to  the  contrary  is  sug- 
gested, that  the  Bonnyrigg  Water  Company  is  able  and  willing  to 
supply  the  burgh. 

**In  these  circumstances,  this  action  has  been  raised  by  the  pursuer, 
who  is  tenant  of  a  house  in  Bonnyrigg.  The  summons  concludes 
for  declarator  that  the  Police  Commissioners  are  bound  to  provide  to 
the  pursuer,  and  *  the  other  inhabitants  and  householders '  of  Bonny- 
rigg, a  supply  of  water,  under  the  provisions  of  the  General  Police 
Act,  sufficient  for  the  purposes  of  that  Act,  and  for  private  use  *  to  the 
extent  required  by  the  Act,  and  to  levy  the  necessary  assessment  to 
defray  the  cost  thereof  as  provided  by  the  Statute,'  and  that  they  are 
bound,  in  particular,  to  construct  and  lay  down  works,  or  to  contract 
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with  the  Bonnyrigg  Water  Company  '  for  the  supply  of  water,  proper 
and  sufficient  for  the  domestic  or  private  uses  of  the  pursuer  and 
other  inhabitants  of  said  burgh,  for  the  purposes  of  said  Act,  and  to 
provide  all  necessary  appliances  for  said  purposes,  and  to  levy  such 
assessment  therefor  as  provided  by  said  Act.* 

**  The  summons  contains  another  conclusion  about  existing  wells, 
but  that  is  separate  and  very  subordinate,  and  will  be  noticed 
afterwards. 

"The  defenders  have  stated  various  preliminary  pleas.  They 
liave  pleaded  that  the  pursuer  has  no  title  to  sue,  that  the  action  is 
incompetent,  and  that  the  pursuer  is  not  the  true  dominus  litis.  I 
thought  it  necessary  to  dispose  of  this  last  plea  in  the  first  place,  and, 
after  a  proof  on  the  point,  I,  on  6th  March,  pronounced  an  inter- 
locutor by  which  I  repelled  it. 

"  Little  or  nothing  was  urged  at  debate  in  support  of  the  plea  of 
incompetency,  and,  so  far  as  I  see,  theie  is  no  foundation  for  it. 
The  plea  of  want  of  title  was,  however,  pressed,  and  reference  was 
made  in  support  of  it  to  the  case  of  Murray  r.  Robertson,  13th  Dec 
1867  (5  S.  L.  R.,  104).  But  that  is  not  a  satisfactory  authority. 
It  is  not  clearly  reported,  and  was  decided  against  the  pursuer,  not 
on  the  law  but  on  the  facts.  Still  I  think,  that  the  defender's  plea 
that  the  pursuer  cannot  be  heard  in  any  interest  but  his  own  is  well 
founded.  He  cannot  surely  be  allowed  to  ask,  in  name  of  his 
neighbours  in  the  village,  for  declarator  that  they  should  be  assessed. 
Lauder  r.  Spence,  17th  May  1821  (1  S,,  2nd  ed.,  13);  Ewing  v. 
The  Glasgow  Commissioners  of  Police,  19th  January  1837  (Fac. 
Col. ;  affirmed,  M.  L.  and  R.,  147).  But  although  that  be  so,  it  does 
not  follow  that  the  action  may  not  be  sustained,  so  far  as  it  relates 
to  the  pursuer's  individual  rights.  If  it  be  true  that  the  defenders 
are  under  a  legal  obligation  to  do  what  the  pursuer  demands,  the 
pursuer  must  be  entitled  to  establish  and  enforce  that  obligation. 
Blackie  v.  Magistrates  of  Edinburgh,  20th  March  1884  (11  R.,  783), 
affirmed  18th  Feb.  1886  (13  R,  H.  L.,  78),  is  a  good  authority  in 
favour  of  the  pursuer's  title. 

"  The  question  whether  the  pursuer  has  stated  a  case  which  entitles 
him  to  judgment  or  inquiry  must  therefore  be  considered. 

"  The  action  is  based  on  the  General  Police  Act  only,  and  the 
record  contains  no  reference  to  the  Public  Health  Act.  The  main 
argument  amounted,  I  think,  to  this,  that  the  Police  Commissioners, 
by  adopting  the  General  Police  Act,  and  in  particular  the  clauses  in 
regard  to  water  supply,  acquired  a  power,  and  therefore  came  under 
an  obligation,  to  supply  the  burgh  with  water,  either  by  the  construc- 
tion of  water-works  themselves,  or  by  contracting  with  the  Bonny- 
rigg Water  Company.  It  is  necessary  to  consider  what  the  power 
of  the  Commissioners  of  Police  in  the  matter  really  was,  and,  with 
this  view,  to  have  special  regard  to  the  proviso  in  sec.  220  of  the 
General  Police  Act^  by  which  it  is  enacted  that  *it  shall  not  be 
lawful  for  the  Commissioners  to  construct  or  lay  down  any  water- 
works within  the  limits  in  respect  of  which  any  water-works  com- 
pany shall  have  been  established  for  supplying  water,  if  and  so  long 
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as  any  such  company  shall  be  able  and  willing  to  lay  on  water 
proper  and  sufficient  for  all  reasonable  purposes  for  which  it  is  re- 
quired by  the  Commissioners.'  Now  the  Bonnyrigg  Water  Com- 
pany is  incorporated  for  the  very  purpose  of  supplying  Bonnyrigg, 
and  no  question  is  raised  about  the  ability  and  willingness  of  that 
company  to  do  so,  and  it  seems  to  me  to  follow  that  the  Police 
Commissioners  of  Bonnyrigg  have  really  no  power,  not  to  speak  of 
obligation,  to  construct  water-works  for  the  supply  of  Bonnyrigg. 
All  that  they  have  power  to  do— leaving  out  of  account  the  sub- 
ordinate question  about  wells — is  to  contract  with  the  Bonnyrigg 
Water  Company  for  the  supply  of  the  burgh,  and  that  no  doubt 
they  have  power  to  do,  under  sec  217  of  the  Act  At  all  events, 
seeing  that  there  is  no  suggestion  of  unwillingness  on  the  part  of  the 
water  company  to  contract,  any  difference  as  to  terms  being  determin- 
able by  arbitration  under  the  provisions  of  sec.  218. 

"This  primary  question  is  therefore  narrowed  to  this.  Can  the 
Commissioners  of  Police  be  compelled,  at  the  suit  of  an  individual 
householder,  to  enter  into  a  contract  with  the  Bonnyrigg  Water 
Company  for  the  supply  of  water  for  the  burgh  1  That  question 
resolves  itself  into  these  two— (1)  Are  the  Commissioners  of  Police 
under  an  absolute  obligation  to  enter  into  such  a  contract?  and 
(2)  If  not,  have  any  special  circumstances  been  averred  which,  if 
assumed  to  be  true,  would  give  rise  to  such  an  obligation  ? 

"  The  argument  for  the  pursuer  was  mainly  directed  to  the  first  of 
these  questions,  and  was  rested  on  the  maxim  that  a  power  for  the 
public  benefit  is  an  obligation.  That  there  is  a  legal  maxim  to  that 
effect^  or  to  some  such  effect,  of  wide  application,  cannot  be  doubted. 
It  was  expressed  by  the  Lord  President  (then  Lord  Justice-Clerk 
Inglis),  in  the  case  of  Walkinshaw  v.  Orr,  28th  Jan.  1860  (22  D., 
627,  631),  in  these  terms :  *I  hold  it  to  be  a  general  canon  in  the 
construction  of  Statutes,  that  where  powers  are  conferred  in  Statute 
for  the  public  benefit,  they  must  be  exercised,  and  the  enactment 
is  imperative.' 

"The  pursuer  pressed  this  canon  as  absolute,  but  I  doubt  the 
application  of  the  dictum  of  the  Lord  President  to  this  case,  and  I 
venture  to  think  that,  although  generally  true,  it  cannot  be  said  to 
be  of  universal  application,  and  it  must,  I  think,  suffer  some  quali- 
fication whenever  the  power  is  coupled  with  a  discretion.  The 
scope  and  limits  of  the  maxim  were  very  carefully  considered  in 
the  House  of  Lords  in  the  case  of  Julius  v.  The  Bishop  of  Oxford, 
Mar.  1880  (5  H.  L.,  214),  where  the  Court  did  not  enforce  the 
exercise  of  a  statutory  power.  So  in  the  case  of  the  Newport 
Bridge  (29  L.  J.,  M.  C,  52),  the  Justices  in  Quarter  Sessions  who 
had  power  to  widen  a  bridge  were  not  compelled  to  do  so;  be- 
cause, seeing  that  considerations  of  cost  and  of  proportionate  benefit 
were  involved,  it  was  thought  to  be  left  in  their  discretion  to  make 
the  order  or  not.  In  the  case  of  Julius,  Lord  Cairns  stated  the  law 
thus:  *  The  words  *it  shall  be  lawful'  .  .  .  do  not  themselves  do  more 
than  confer  a  faculty  or  power.  But  there  may  be  something  in  the 
nature  of  the  thing  empowered  to  be  done,  something  in  the  object 
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for  which  it  is  to  be  done,  something  in  the  title  of  the  person  or 
persons  for  whose  benefit  the  power  is  to  be  exercised,  which  may 
couple  the  power  with  a  duty,  and  make  it  the  duty  of  the  person 
in  whom  the  power  is  reposed  to  exercise  that  power  when  called 
upon  to  do  so.  Those  •  .  .  who  contend  that  an  obligation  exists 
to  exercise  the  power  .  .  .  must  .  .  .  show  in  the  circumstances  of 
the  case  something  which,  according  to  the  principles  I  have  men- 
tioned, creates  the  ol^ligation.'  I  incline  to  think  that  the  words  '  it 
shall  be  lawful,'  or  such  words,  are  properly  speaking  neither  per- 
missive nor  mandatory,  but  empowering  and  facultative.  The  thing 
authorised  is,  by  force  of  these  words,  brought  within  the  scope  of 
the  function  which  it  is  the  business  of  the  person  or  persons  em- 
powered to  perform,  and  it  is  a  question  in  each  case  whether  an 
occasion  has  arisen  which  calls  for  the  exercise  of  the  power. 

"  The  power  applicable  to  the  present  circumstances  is  conferred 
by  sec.  217,  which  provides  'that  the  Commissioners  may  contract 
for  any  period,  not  exceeding  three  years  at  one  time,  with  the 
owners  of  any  water-works,  or  any  other  person,  for  such  supply  of 
water  as  the  Commissioners  shall  think  necessary  for  the  purposes 
of  this  Act.* 

''  It  seems  past  dispute  that  there  is  a  great  deal  in  this  section 
which  is  discretionary  only,  and  cannot  be  obligatory.  The  amount 
of  the  supply  appears  left  entirely  to  the  judgment  and  discretion  of 
the  Commissioners,  and  also  the  duration  of  the  contract  within  the 
limit  of  three  years.  It  seems  very  difficult  to  hold  that  a  power  to 
enter  into  a  contract,  for  a  period  limited  to  three  years,  implies  an 
obligation  to  renew  the  contract  when  the  period  for  which  they 
judged  it  expedient  to  contract  has  expired.  That  would  be  to  ex- 
tract from  a  provision  limiting  the  duration  of  a  contract  the  infer- 
ence that  it  must  be  perpetual. 

"  Sec.  220  empowers  the  Commissioners  to  construct  water-works 
for  the  supply  of  water,  and  there  may  be  much  of  what  is  em- 
powered in  that  section  which  is  also  imperative.  But  the  applica- 
tion of  that  section  to  this  case  is  not  direct,  because  of  the  proviso 
at  the  end  of  it  saving  the  rights  of  water-works  companies  already 
established ;  and,  as  I  read  that  proviso,  it  implies  that  the  Com- 
missioners may  lawfully  leave  the  supply  of  the  water  in  the  hands 
of  the  existing  water  company  if  they  are  supplying  it  in  a  satis- 
factory way. 

"  Sec.  221  provides  that  where  the  Commissioners  are  able  and 
willing  to  supply  the  houses  or  tenements  with  water  for  domestic 
and  ordinary  purposes,  the  owners  of  such  houses  and  tenements 
shall  be  entitled  to  obtain  such  supply.  In  the  manner  specified 
it  is  surely  impossible  to  extract  an  obligation  on  the  Commis- 
sioners out  of  a  power  to  be  exercised  only  when  they  are  *  willing.' 

"The  language  of  sec.  216  contrasts  with  that  of  218,  220,  and 
221,  It  provides  that  the  Commissioners  shall  cause  all  existing 
*  cisterns,  pumps,  wells,  conduits,  fountains,  and  other  water-works 
used  for  the  gratuitous  supply  of  water  to  the  inhabitants  within  the 
burgh,  to  be  continued,  maintained,  and  supplied  with  water,  or  they 
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Bhcdl  substitute  other  such  works  equally  convenient^  and  shaZl  causae 
them  to  be  maintained  and  supplied  with  water,  ...  and  the  Com- 
missioners may  construct  and  maintain  any  number  of  new  cisterns, 
etc.'  I  find  it  difficult  to  hold  that  the  Commissioners  are,  under 
this  section,  under  the  same  obligation  to  construct  new  water-works 
as  they  are  to  maintain  the  water- works  existing. 

'*  On  the  whole,  I  cannot  sustain  the  argument  of  the  pursuer,  to 
the  effect  that  an  obligation  on  the  Commissioners  to  contract  for 
the  supply  of  water  for  the  burgh  arises  from  the  mere  fact  that  the 
clauses  of  the  Police  Act  as  to  water  supply  have  been  adopted,  and 
that  the  Commissioners  have  under  these  clauses  power  to  contract 

"  Tbe  next  question  is,  Whether  there  are  any  special  circumstances 
averred  on  record  which  can  convert  the  Commissioners'  power  into 
an  immediate  duty,  or  which  call  for  inquiry  in  reference  to  the 
alleged  obligation  on  the  Commissioners  to  contract  with  the  water 
company.  Many  such  circumstances  might  be  imagined,  but  I  do 
not  think  that  any  such  are  averred. 

"It  is  not  averred  that  the  Commissioners  acted  corruptly  in 
abstaining  from  renewing  their  contract  with  the  water  company. 
It  is  not  said  that  any  of  their  number  had  an  interest  in  the  water 
company,  or  that  in  what  they  did  or  abstained  from  doing  they 
sacrificed  the  burgh  to  the  water  company.  No  bad  motive  of  that 
kind  is  alleged.  If  it  had  been  the  case,  it  would  have  been  totally 
different  It  is  not  averred  that,  at  the  date  of  the  action,  the 
supply  of  water  in  the  burgh  was  deficient  There  is  a  statement 
that  the  water  rates  charged  by  the  water  company  are  excessive 
and  inequitable,  but  there  is  no  statement  of  the  rates  charged  when 
there  was  a  contract  with  the  water  company,  showing  whether  a 
contract  between  the  Commissioners  and  the  water  company  would 
be  beneficial  to  all  the  inhabitants  of  the  burgh.  There  is  nothing 
averred  inconsistent  with  the  idea  that  a  contract  with  the  water 
company  might  be  injurious  to  the  general  interests,  and  it  is  not 
said  that  any  person  but  the  pursuer  objects  to  the  course  taken  by 
the  Commissioners 

"  It  does  seem  singular  that  the  Commissioners,  after  assuming  the 
responsibility  of  the  water  supply  of  the  burgh  for  six  years,  under 
contract  with  the  water  company,  should  suddenly  and  without 
vouchsafing  any  reason — at  least  to  the  Court — entirely  change  their 
policy.  But  the  mere  change,  even  coupled  with  the  absence  of  ex- 
platiation,  does  not,  in  my  opinion,  warrant  the  interference  of  the 
Court.  It  is  not  expedient  that  the  Court  should  assume  the  func- 
tions of  the  Local  Authority,  and  interfere  with  the  Police  Com- 
missioners in  the  exercise  of  their  functions,  without  some  prima 
facie  case  of  corruption,  or  gross  mismanagement,  or  oppression  or 
hardship. 

"  I  have  therefore  come  to  the  conclusion  that  the  defenders  are 
entitled  to  absolvitor  from  the  conclusion  that  they  are  bound  to 
construct  works  or  contract  with  the  water  company  for  supplying 
the  burgh. 

"  There  is  a  suboniinate  conclusion,  to  the  effect  that  the  defenders 
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are  bound  *  to  cause  all  existing  public  cisterns,  pumps,  wells,  con- 
duits, and  other  water-works  which  have  been  in  use  within  the  burgh 
for  the  gratuitous  supply  of  water,  to  be  supplied  with  water  for  the 
gratuitous  use  of  the  inhabitants,  and  to  maintain  such  cisterns, 
pumps,  wells,  and  conduits,  and  other  works,  for  such  use,  or  to  sub- 
stitute other  such  works  equally  convenient  to  pursuer  and  other 
inhabitants  of  said  burgh.'  I  think  the  action,  as  far  as  regards 
this  conclusion,  should  be  dismissed,  not  because  the  conclusion 
misstates  the  duty  of  the  defenders,  which  it  does  not,  for  the  con- 
clusion is  nothing  but  a  quotation  from  sec.  216  of  the  General 
Police  Act,  but  because  I  find  no  case  laid  for  it  on  record.  The 
only  averment  on  the  subject  is  in  Cond.  13,  and  I  do  not  find  there 
any  averment  that  the  defenders  have  interfered  with  any  public 
wells  in  Bonnyrigg,  or  have  failed  to  maintain  them. 

"  On  consideration,  I  have  come  to  think  that  the  pursuer  should 
be  allowed  the  expenses  incident  to  the  plea  that  the  pursuer  was 
not  dominus  litis,  and  that,  quoad  tUtra,  the  defenders  should  be 
found  entitled  to  expenses." 

See  also  Macfarlane  v.  Motion,  11th  July  1884  (Reid's  Digest  of 
Poor  Law  Cases,  Part  11.  p.  50).  This  was  a  note  of  suspension  and 
interdict  which  the  Lord  Ordinary  (Adam)  refused.  His  Lordship 
observed :  "  No  objection  is  stated  to  the  amount  of  assessment,  and 
there  is  no  doubt  that  the  Parochial  Board  of  the  Barony  Parish  are 
the  Local  Authority  within  the  district,  and  the  parties  whose  right 
and  duty  it  is  to  enforce  payment  of  the  water  assessment,  which  they 
are  bound  to  raise  and  levy  within  the  district,  in  terms  of  sec.  94  of 
the  Public  Health  Act.  But  the  complaiuers  plead  that  the  Parochial 
Board  have  no  right  to  supply  water  within  the  district,  in  respect  that 
the  Glasgow  Water  Commissioners  are  authorised  to  supply  water  in 
the  district,  and  the  Board  have  not  purchased  or  acquired  their  under- 
taking: The  plea  is  founded  on  sec.  89  of  the  Public  Health  Act, 
which  provides  that  it  shall  not  be  lawful  for  the  Local  Authority  to 
provide  or  supply  water  in  any  burgh,  parish,  or  district,  which  any 
company,  established  by  Act  of  Parliament,  is  authorised  to  supply 
with  water,  unless  the  said  Local  Authority  shall  previously  have 
purchased  or  acquired  the  undertaking  of  such  company.  The  facts 
upon  which  the  plea  in  this  case  is  founded  are,  that  the  district  in 
question  is  within  the  limits  of  the  Glasgow  Commissioners  Act,  as 
defined  by  sec.  82  of  that  Act,  and  within  which  the  Commissioners 
are  undoubtedly  authorised  to  supply  water,  while  the  Parochial 
Board  have  undoubtedly  not  acquired  their  undertaking.  I  should 
have  thought  it  might  very  well  have  been  maintained  that  the  pro- 
vision in  the  Public  Health  Act  was  introduced  for  the  benefit  of  the 
companies  there  referred  to,  and  that  it  could  not  be  founded  on  by 
a  third  party,  when,  as  in  this  case,  the  water  was  supplied  with  the 
consent  of  and  under  arrangement  with  the  company ;  but  however 
that  may  be,  I  do  not  think  it  has  any  application  to  the  present 
case,  because  the  Glasgow  Water  Commissioners  are,  by  36  Vict. 
c.  36,  sec  8,  specially  authorised  to  enter  into  agreements  foir  the 
supply  of  water  to  any  corporation,  Local  Authority,  or  water  supply 
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district  within  the  limits  of  their  Act  of  1855,  either  for  domestic  or 
other  purposes.  In  this  case  they  have  entered  into  an  agreement 
with  the  Local  Authority  for  a  water  supply  to  the  district  in 
question.  It  seems  to  follow  as  a  necessary  consequence,  that  the 
Legislature  intended  that  the  Local  Authority  who  had  thus  acquired 
a  supply  of  water  from  the  (Commissioners  should  have  power  to 
supply  it  to  the  district  under  its  authority.  It  is  not  conceivable 
that  such  agreements  should  have  been  authorised  for  any  other 
purpose,  and  the  power  to  assess  necessarily  follows. 

But  the  complainers  further  plead  that  they  have  right  to  require 
the  Glasgow  Water  Commissioners  to  provide  them  with  a  supply  of 
water  for  trade  and  domestic  purposes,  and  that  they  cannot  be 
deprived  of  that  statutory  right  by  any  agreement  between  the 
Water  Commissioners  and  the  Barony  Parochial  Board.  It  is  clear 
enough  that  the  Glasgow  Water  Commissioners  are  not  bound  to  pro- 
vide the  complainers  with  a  supply  of  water  either  for  trade  or 
for  domestic  purposes.  It  would  appear  that  the  Commissioners  are 
not  bound  in  any  case  to  supply  water  for  trade  purposes.  As  re- 
gards water  for  domestic  use,  it  would  appear  that  there  are  certain 
limits  specified  in  sec.  83  of  the  Act  of  1855,  called  the  limits  for 
compulsory  supply,  within  which  the  Commissioners  are  bound  to 
provide  a  sufficient  supply  of  water  for  domestic  purposes ;  and  that 
beyond  the  limits  for  compulsory  supply,  and  within  the  limits  of 
the  Act  as  specified  in  sec  82,  the  Commissioners  are  authonsed, 
but  not  bound,  to  supply  water  for  domestic  purposes.  Tlie  com- 
plainers* premises  are  situated  within  the  limits  of  the  city,  but 
beyond  the  limits  for  compulsory  supply,  and  therefore  they  have  no 
right  to  require  the  Commissioners  to  supply  them  with  water  either 
for  domestic  or  trade  purposes.  The  complainers  say  that  they  do 
not  require  and  do  not  get  any  water  from  the  Parochial  Board. 
The  assessment,  however,  is  for  domestic  purposes,  and  the  com- 
plainers are  liable  to  be  assessed  whether  they  require  water  or 
not;  it  is  not  alleged  that  they  have  ever  refused  a  supply  of 
water." 

The  Commissioners  will  have  to  consider  whether,  in  providing 
a  water  supply,  they  ought  to  proceed  under  this  Act  or  under  the 
Public  Health  Act.  In  the  larger  burghs  the  powers  given  by  the 
Public  Health  Act  ai-e  so  meagre,  that  the  Commissioners  will  doubt- 
less proceed  under  this  Act.  In  considering  which  Act  to  follow, 
the  following  points  are  to  be  kept  in  view: — There  is  no  power 
given  under  this  Act  to  acquire  land  compulsorily,  under  the  Lands 
Clauses  Acts,  save  in  the  case  of  burghs  of  less  than  5000  inhabitants 
(see  sec.  262),  whereas,  under  the  Public  Health  Acts,  all  burghs 
under  10,000  inhabitants  have  such  power;  the  maximum  assess- 
ment under  this  Act,  when  the  powers  as  to  water  are  in  force,  is  48. 
per  £  (see  sec.  340),  while  under  the  Public  Health  Act  it  is  2s.  6d. 
per  £ ;  under  the  Public  Health  Act  power  is  given  to  form  special 
water  supply  districts  in  burghs  under  10,000  (see  sec.  89,  sub-head 
(5), — which  need  not  be  quoted  here,  as  it  is  identical,  mutatis  mufandiSy 
with  sec.  76,  quoted  under  sec.  218,  supra, — while  there  is  no  such 
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power  tinder  this  Act ;  borrowing  powers  are  given  by  the  Public 
Health  Act  to  burghs  under  10,000,  but  not  to  larger  burghs,  while 
under  this  Act  (sec.  374)  any  burgh  may  borrow  for  water  supply 
purposes ;  the  Public  Health  Act  authorises  the  Local  Authority  to 
provide  a  supply  of  water  "  for  domestic  use  "  (sec.  89,  sub-head  (1) ), 
and  it  is  only  when  there  is  a  surplus  not  required  for  domestic 
purposes  that  water  can  be  supplied  for  public  baths  and  wash-houses, 
or  for  trading  or  manufacturing  purposes  (see  sec.  89,  subhead  (3) ), 
while  under  this  Act  the  purposes  for  which  the  Commissioners  may 
introduce  water  are  not  so  restricted ;  under  the  Public  Health  Act 
(sec.  92),  two  or  more  Local  Authorities  may  combine  for  the 
execution  of  water-works  for  their  joint  benefit — under  this  Act,  such 
combination  cannot  be  accomplished  save  by  means  of  a  Provisional 
Order  under  sec.  45. 

See  Lord  Blantvre  v,  Dumbarton  Water  Commissioners,  11th  May 
1888  (15  R,  H.*L.,  56;  Court  of  Session,  3rd  Mar.  1886,  13  R., 
636),  where  B.,  who  was  proprietor  of  the  lands  surrounding  Loch 
H.,  and  on  both  sides  of  Loch  H.  Bum,  for  some  distance  after  it 
left  the  loch,  in  1854  disponed  to  D.,  an  inferior  heritor,  along  with 
two  mills  on  Loch  H.  Bum,  his  "  whole  rights  of  water  and  water- 
power,  and  other  rights  connected  with  the  mills  hereby  disponed, 
including  all  right "  he  had  "  to  dam  up  and  draw  water  from  Loch 
H.,  or  to  form  embankments  or  breastworks  at  said  loch,"  but  so  that 
the  water  of  the  loch  should  not  be  raised  more  than  3  feet  above  its 
then  existing  level.  At  the  same  time,  he  expressly  reserved  his 
rights  in  the  aforesaid  loch  and  bum,  excepting  his  rights  therein 
connected  with  the  mills  and  "other  rights  above  conveyed  or 
granted,"  and  particulariy  his  right  to  use  the  water-power  for  driving 
agricultural  machinery. 

In  1883  the  Water- Works  Commissioners  of  the  Burgh  of  Dum- 
barton obtained  compulsory  powers  to  take  the  water  of  Loch  H.  for 
the  supply  of  the  inhabitants;  but  their  Special  Act  (sec.  9)  pro- 
vided that  they  must  discharge  into  Loch  H.  Bum  a  regular  supply 
of  320,000  gallons  a  day,  which  should  "  be  deemed  to  be  compensa- 
tion to  mill-owners  and  other  persons  interested  in  the  waters  flowing 
down  the  stream  called  Loch  H.  Bum  for  the  water  intercepted  and 
appropriated  for  the  purposes  of  this  Act;"  and  also  (sec.  10)  that 
**  nothing  in  this  Act  contained  shall  be  held  to  prejudice  or  affect 
the  rights  (if  any)  of  B.  in  the  loch  known  as  Loch  H.,  or  to  prevent 
him  from  claiming "  from  the  Commissioners  compensation  for  any 
such  rights  which  should  be  ij\juriou8ly  affected  by  their  operations. 
The  Commissioners  acquired,  by  private  agreement,  all  the  rights  of 
D.  in  Loch  H.  and  Loch  H.  Bum,  and  proceeded  to  take  water  from 
the  burn  at  a  point  close  to  the  loch  to  supply  the  town  of  Dum- 
barton. B.  claimed  compensation,  not  only  for  land  taken  and  way- 
leave,  but  for  rights  and  interests  in  the  water  of  the  loch  and  bum 
injuriously  affected.  The  Commissioners  maintained  that,  as  the 
water  had  been  taken  from  the  bum,  B.'s  claim  was  excluded  by  the 
statutory  compensation  given  under  sec.  9. 

Held^  that  the  grant  of  the  above-mentioned  servitude  to  D.  was 
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limited  to  the  use  of  water  for  the  mUls,  and  that  the  Water-Works 
Commissioners  were  bound  to  compensate  B.  for  the  water  taken 
from  the  loch  for  the  supply  of  the  town  of  Dumbarton. 

In  England,  "  Hall,  V.  C,  said  *  that  the  scope  and  effect  of  sec. 
62  (of  38  &  39  Vict  c  65)  was  that  the  Local  Authority  were  not  to 
throw  away  the  money  of  the  ratepayers  in  constructing  water- works, 
where  there  was  an  existing  body  which  could  provide  a  proper 
water  supply  without  recourse  being  had  to  such  money.  It  was  an 
unreasonable  construction  of  the  section  to  hold  that  a  company  was 
not  *able  and  willing  to  supply  water  unless  they  had  all  the  works 
for  such  a  purpose  executed  and  completed  down  to  the  minutest 
detail'  Evidence  had  been  given  on  the  part  of  the  company  that 
they  had  a  supply  of  water  sufficient  to  furnish  20  gallons  per  head 
per  day  for  a  population  of  9600  persons,  whereas  the  population 
required  to  be  served  was  only  5556,  and  the  Local  Board  had  them- 
selves estimated  that  16  gallons  per  head  would  be  a  sufficient 
supply.  It  also  appeared  that  £5000  had  already  been  expended,  on 
the  projected  works,  which,  it  was  said,  could  be  completed  within  five 
months.  The  Yice-Chancellor  was  therefore  satisfied  upon  the 
evidence  that  the  plaintiffs  were  a  company  *able  and  willing'  to 
provide  a  proper  supply  within  the  meaning  of  the  section,  and  the 
Local  Authority  ought,  therefore,  to  hold  their  hands  and  not  rush 
into  expense  which  might  prove  to  be  unnecessary.  He  considered 
that,  under  the  circumstances  of  the  case,  the  plaintiffs  had  a  locuz 
ftandij  and  were  entitled  to  sue  the  Local  Board.'  His  Lordship 
accordingly  granted  an  injunction  to  restrain  the  Local  Board  from 
constructing  and  maintaining  any  water-works  within  the  district  of 
the  company.  Newhaven  and  Seaford  Water  Company  v.  Kewhaven 
Local  Board  (L.  li,  30  Ch.  D.,  350;  53  L.  T.,  N.  S.,  671;  34 
W.  R.,  172)."— Glen,  p.  102. 

262.  Burghs  haying  less  than  5000  Inhabitants 
may  obtain  from  the  Sheriff  Compulsory  Powers 

for  Water  Supply. — In  every  burgh  having  less  than 
5000  inhabitants  at  the  date  of  the  last  census,  if  the  Com- 
missioners resolve  that,  in  order  to  obtain  a  supply  of  water 
for  the  burgh,  it  is  necessary  for  them  to  acquire  land  other- 
wise than  by  agreement,  they  may,  instead  of  proceeding 
under  the  Public  Health  Acts,  present  a  petition  to  the 
Sheriff  in  manner  hereinbefore  provided,  and  obtain  his 
authority  to  put  in  force  the  provisions  of  the  Lands  Clauses 
Acts  with  reference  to  the  acquisition  of  lands  otherwise  than 
by  agreement 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (9)  "  Commis- 
sioners," (16)  "lands,"  (30)  "Sheriff;"  sec.  60  for  application  to 
Sheriff  for  power  to  put  in  force  the  Lands  Clauses  Acts. 

The  provisions  of  the  Lands  Clauses  Acts  as  to  acquisition  of  land 
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otherwise  than  by  agreement,  may  be  put  in  force  under  sec.  90  of 
the  Public  Health  Act,  but  only  by  obtaining  a  Provisional  Order. 
The  procedure  under  sec*  60  of  this  Act  is  simpler  and  less  ex- 
pensive, but  a  diflficulty  may  arise  from  the  fact  that  under  the  Lands 
Clauses  Acts  the  word  "land"  does  not  include  water.  Sec.  89, 
sub-head  (1),  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
provides  that  "for  the  purposes  of  this  Act  the  words  Mands'  and 
'  land '  in  the  said  Acts  {i.e.  the  Lands  Clauses  Acts)  and  in  this 
Act  shall  include  *  water,'  and  the  right  thereto."  See  under  the 
previous  section,  also  under  sec.  347,  infra,  as  to  the  differences 
between  this  Act  and  the  Public  Health  Act. 

263.  SeF¥ice  Pipes  to  be  laid  by  Owners. — Where 

the  Coramissioners  resolve  to  supply  the  houses  or  tenements 
within  the  burgh  with  water  for  domestic  and  ordinary 
purposes,  the  owners  of  such  houses  and  tenements  shall  be 
entitled  to  obtain  such  supply  by  connecting  a  service  pipe 
with  the  main  pipes  to  be  laid  down  by  the  Commissioners, 
the  expense  of  such  service  pipes  and  of  connecting  the  sanie 
with  the  main  pipes  being  defrayed  by  such  owners;  and 
where  the  houses  and  tenements  generally  in  any  street 
within  the  burgh  shall  be  supplied  with  water  by  means  of 
such  service  pipes,  it  shall  be  competent  to  the  Commissioners 
to  require  the  owner  of  any  tenement  in  such  streets  not  so 
supplied  to  take  a  supply  of  water  by  connecting  a  service 
pipe  with  the  main  pipe  as  aforesaid ;  and  in  the  event  of 
refusal  or  delay  on  the  part  of  such  owner  to  comply  with 
such  requisition,  it  shall  be  lawful  for  the  Commissioners  to 
enter  such  house  or  premises  and  proceed  to  lay  down  such 
service  pipe  themselves,  and  to  recover  the  expense  thereof 
from  such  owner ;  and  wherever  it  is  practicable  all  supplies 
of  water  for  domestic  use  shall  be  taken  direct  from  the  main 
or  service  pipes  and  not  from  cisterns. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house,"  (4)  "burgh,"  (22)  "owner,"  (31)  "street,"  (16)  "premises." 
For  the  definition  of  the  expression  "  water  for  domestic  and  ordinary 
purposes,"  see  sec.  265. 

See  sec.  246,  which  requires  that  a  month's  notice  must  be  given 
by  the  Coramissioners  when  requiring  an  owner  to  introduce  water 
to  his  house. 

The  powers  under  the  Public  Health  Act  (30  &  31  Vict  c.  101) 
for  compelling  owners  to  provide  water  supply  to  their  houses  are 
not  so  extensive.  Sec.  89,  sub-head  (2),  provides  :  "  If  any  house 
within  the  district  is  without  a  proper  supply  of  water  at  or  near  the 
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same,  the  Local  Authority  shall  compel  the  owner  to  obtain  such 
supply,  and  to  do  all  such  works  as  may  be  necessary  for  that 
purpose." 

Cisterns  for  domestic  supply  are  not  to  be  used  where  it  is  practic- 
able to  take  the  water  direct  from  the  main  or  service  pipes.  Whore 
cisterns  exist,  bye-laws  may  be  made  under  sec.  3166  (3),  "for 
inspecting  and  periodical  cleaning  of  cisterns  erected  in  buildings  for 
the  use  of  two  or  more  families." 

As  to  the  communication  pipes  to  be  laid  by  the  inhabitants,  see 
also  sees.  48-63  of  the  Water- Works  Clauses  Act,  1847,  10  Vict  c. 
17,  incorporated  with  this  Act  by  sec.  267  hereof.  In  an  English 
case.  Clover  w.  East  London  Water- Works  Company  (17  L.  T.,  N.  S., 
475),  it  was  held  that  a  water-works  company  is  not  liable  for  the 
negligence  of  an  occupier  in  opening  a  street  under  one  of  these 
sections  (sec.  52). 

"Notice  the  obligation  to  keep  the  supply  of  water  pure  and 
wholesome.  A  Local  Authority  supplying  water,  and  only  required 
to  keep  a  supply  of  pure  and  wholesome  water  *  in  the  mains,'  was 
held  not  to  be  liable  for  injuries  sustained  by  the  consumer  from  the 
contamination  of  water  by  the  leaden  communication  pipes,  although 
such  pipes  were  *  to  bo  deemed  to  belong  to  them.'  Milnes  v.  Mayor, 
etc.,  of  Huddersfield  (L.  R.,  11  App.  Cas.,  511  ;  56  L.  J.,  Q.  B.,  1 ; 
55  L.  T.,  N.  S.,  617 ;  34  W.  R.,  761 ;  50  J.  P.,  676)."— Glen,  p.  104. 

264.  Water  to  be  used  only  for  Domestic  and 
Ordinary    Purposes,    unless   by   Agreement    with 

Commissioners. — No  person  shall  be  entitled,  without 
special  agreement  with  the  Commissioners,  to  use  the  water 
supplied  through  the  pipes  of  the  Commissioners,  except  for 
domestic  and  ordinary  purposes ;  but  where  there  is  a  supply 
of  water  more  than  is  required  for  such  domestic  and  ordinary 
purposes  within  the  burgh,  it  shall  be  lawful  for  the  Com- 
missioners to  contract  with  any  person  or  persons  within  the 
burgh  to  supply  any  public  baths  and  wash-houses,  works, 
manufactories,  or  other  premises  within  the  burgh  with  water, 
at  such  rate  and  upon  such  terms  and  conditions  as  may  be 
agreed  on ;  or,  in  the  event  of  disagreement,  either  as  to  the 
ability  of  the  Commissioners  to  give  the  supply,  or  as  to  the 
rate,  terms,  or  conditions  on  or  in  respect  of  which  the  supply 
is  to  be  given,  the  same  shall  be  fixed  by  the  Sheriff,  upon 
summary  application  by  either  of  the  parties,  and  the  decision 
of  the  Sheriff  shall  be  final :  Provided  that,  when  water  is 
thus  supplied  from  such  surplus,  it  shall  not  be  lawful  for  the 
Commissioners  to  charge  the  parties  obtaining  the  same  both 
with  the  portion  of  the  burgh  genered  assessment  applicable 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2,  429 

to  water  supply,  and  also  for  the  supply  of  water  obtained  by 
them ;  but  the  Commissioners  may  either  charge  the  said 
assessment  leviable  on  such  premises,  or  charge  for  the  supply 
of  water  furnished  to  the  same,  as  they  shall  think  fit ;  and 
it  shall  also  be  lawful  for  the  Conimissioners  to  dispose  of  any 
surplus  water,  not  required  for  any  purpose  within  the  burgh, 
to  any  person  or  persons  outside  the  burgh,  at  such  rate  and 
upon  such  terms  and  conditions  as  may  be  agreed  on. 

It  shall  further  be  lawful  for  the  Commissioners  to  dispose 
of  any  surplus  water,  not  required  for  any  of  the  purposes 
aforesaid  within  the  burgh,  to  the  Commissioners  or  Trustees 
of  any  harbour,  or  other  person  owning  or  managing  any 
harbour,  within  or  near  to  the  burgh,  for  the  purpose  of 
supplying  vessels  within  the  harbour,  and  for  the  extinction 
of  fires  in  such  vessels,  or  in  any  buildings  or  other  property 
within  the  limits  of  the  harbour,  and  subject  to  the  adminis- 
tration of  such  Commissioners  or  Trustees  of  the  harbour  or 
other  persons,  and  such  Commissioners  or  Trustees  of  the 
harbour,  or  other  persons,  may  demand  and  levy  from  the 
owner,  master,  agent,  manager,  or  other  person  in  charge  of 
any  vessel  applying  for  and  receiving  such  supply  of  water,  a 
reasonable  sum  of  money  in  respect  thereof;  and  in  the  event 
of  disagreement  as  to  the  rate,  terms,  or  conditions  on  which 
such  supply  shall  be  given  by  such  Commissioners  or  Trustee*? 
of  the  harbour,  or  other  persons,  to  such  vessels,  the  same  shall 
be  fixed  by  the  Sheriff  upon  summary  application  by  either 
of  the  parties,  and  the  decision  of  the  Sheriff  shall  be  final. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"  burgh,"  (13)  "  house,"  (30)  "  SherifT,"  (3)  "  building,"  (22)  **  owner," 
(16)  "premises;"  sec.  339  as  to  "appeal,"  sec.  340  as  to  "burgh 
general  assessment ; "  p.  5,  "  person." 

The  sums  obtained  for  surplus  water  supplied  for  trade  purposes 
have  been  held  to  be  "  profits,"  for  the  purposes  of  the  income-tax. 
See  Glasgow  Water  Commissioners  v.  Miller,  22nd  Jan.  1886  (13  R, 
489),  and  Allan  t;.  Hamilton  Water- Works  Commissioner,  22nd  Feb. 
1887  (14  R.,  485). 

The  provision  of  the  Public  Health  Act  as  to  water  for  trade 
purposes  is  as  follows  (30  &  31  Vict.  c.  101,  sec.  89,  sub  head  (3)  )  : — 

"  The  Local  Authority,  if  they  have  any  surplus  water,  after  fully 
supplying  what  is  required  for  domestic  purposes,  may  supply  water 
from  such  surplus  to  any  public  baths  and  wash-houses,  or  for  trading 
or  manufacturing  purposes,  on  such  terms  and  conditions  as  may  be 
agreed  on  between  the  Local  Authority  and  the  persons  desirous  of 
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being  so  supplied  :  Provided  that,  when  water  is  thus  suppb'ed  from 
such  surplus,  it  shall  not  be  lawful  for  the  Local  Authority  to 
charge  the  parties  obtaining  the  same  both  with  the  special  water 
assessment  and  also  for  the  supply  of  water  obtained  by  them,  but 
the  Local  Authority  may  either  charge  the  special  water  assessment 
leviable  on  such  premises,  or  charge  for  the  supply  of  water  furnished 
to  the  same,  as  they  shall  think  fit." 

In  Local  Authority  of  the  Parish  of  Beith  v,  Muir,  4th  May  1887 
(3  Scot.  Law.  Rev.,  319),  it  was  held  that  the  tenant  and  occupier 
of  a  hotel  situated  within  a  special  water  supply  district,  who  used 
the  water  supply  introduced  into  his  premises  for  washing  bottles, 
vessels,  and  measures,  and  for  mixing  with  liquors  sold  in  the 
ordinary  course  of  his  business,  used  such  water  "for  trading  or 
manufacturing  purposes,"  in  the  sense  of  sub-sec.  (3)  of  sec.  89  of  the 
Public  Health  Act  of  1867  ;  but  that  the  Local  Authority  having 
imposed  a  special  water  assessment  on  the  hotel,  and  having  accepted 
payment  thereof  for  the  current  year,  were  not  entitled,  during  the 
course  of  that  year,  to  have  him  interdicted  from  taking  or  using  for 
trading  purposes  the  supply  of  water  provided  by  them  for  their 
special  water  supply  district. 

265.  Supply  of  Water  for  Domestic  Purposes. — A 

supply  of  water  for  domestic  and  ordinary  purposes  shall  not 
include  a  supply  of  water  for  cattle  or  for  horses,  or  for 
washing  carriages,  or  for  steam-engines,  or  for  railway  pur- 
poses, or  for  warming  or  ventilating  purposes  in  public 
buildings,  or  for  working  any  machine  or  apparatus,  or  for 
any  trade,  manufacture,  or  business  whatsoever,  or  for  water- 
ing gardens  by  means  of  any  tap,  tube,  pipe,  or  other  such 
like  apparatus,  or  for  fountains,  or  for  flushing  sewers  or 
drains,  or  for  public  baths  or  wash-houses,  or  for  any  orna- 
mental purpose  whatever. 

See  sub-head (3),  sec.  4,  for  definition  of  "building,"  (13)  "house." 

The  definition  given  in  the  Water- Works  Clauses  Act,  1863,  26  & 
27  Vict.  c.  93,  sec.  12,  is :  "A  supply  of  water  for  domestic  pur- 
poses shall  not  include  a  supply  of  water  for  cattle,  or  for  horses,  or 
for  washing  carriages,  where  such  horses  or  carriages  are  kept  for 
sale  or  hire,  or  by  a  common  carrier,  or  a  supply  for  any  trade,  manu- 
facture, or  business,  or  for  watering  gardens,  or  for  fountains,  or  for 
any  ornamental  purpose." 

See  Skel ton's  Hand-book  of  Public  Health,  p.  84,  for  some  Sheriff- 
Court  decisions  on  the  interpretation  of  "  domestic  purposes." 

In  the  case  of  Menzies  v.  Police  Commissioners  of  In verkei thing 
(not  reported).  Lord  Trayner  delivered  the  following  judgment  as  to 
the  meaning  of  domestic  and  ordinary  purposes : — "  The  question  in 
this  case  is  whether  the  water  used  by  the  pursuer  for  washing  his 
horse  and  carriage  falls  within  the  statutory  description  of  water 
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used  for  *  domestic  and  ordinary  purposes.'  If  it  does,  the  pursuer 
is  entitled  to  have  it  in  return  for  the  ordinary  water  rate  levied  by 
the  defenders.  If  it  does  not,  he  can  only  obtain  it  under  specid 
agreement. 

"  The  solution  of  the  question  depends  on  the  construction  put  on 
sees.  221,  222,  and  225  of  the  Police  and  Improvement  (Scotland) 
Act,  1862.  By  sec.  221,  persons  in  the  position  of  the  pursuer  are 
entitled  to  a  supply  of  water  for  *  domestic  and  ordinary  purposes,' 
and  by  sec.  222  it  is  provided  that  no  person  shall  be  entitled,  without 
special  agreement  with  the  Commissioners,  to  use  the  water  supplied 
by  the  Commissioners,  *  except  for  domestic  and  ordinary  purposes.' 

"In  construing  the  words  quoted,  they  must  be  taken  in  their 
popular  and  usual  signification,  and  they  must  all  be  taken  into 
account.  That  being  so,  I  cannot  adopt  the  suggestion  that  the 
words  mean  no  more  than  *  ordinary  domestic  purposes,'  for  that  is 
only  the  meaning  of  the  words  *  domestic  purposes ; '  such  a  render- 
ing of  the  words  would  leave  out  a  part  of  the  statutory  description. 
When  the  Statute  refers  to  *  domestic  and  ordinary  purposes,'  I  must 
conclude  that  it  means  domestic  purposes  and  something  more,  that 
it  means  domestic  purposes,  and  purposes  not  domestic,  but  which 
are  at  same  time  ordinary  or  usual  purposes.  I  think  the  water  used 
by  the  pursuer  to  wash  his  horse  and  carriage  is  used  for  an  ordinary 
purpose,  and  therefore  is  within  the  description  of  the  supply  to 
which  he  is  entitled  without  special  agreement.  This  view  is 
strengthened  by  a  consideration  of  sec.  225,  which  provides  that  *  a 
supply  of  water  for  domestic  and  ordinary  purposes  shall  not  include 
a  supply  of  water  for  cattle,  or  for  horses,  or  for  washing  carriages, 
where  the  horses  and  carriages  are  kept  for  hire,  or  are  the  property 
of  a  dealer,'  etc.  The  fair  implication  of  that  provision  in  my 
opinion  is,  that  in  any  other  cases  than  those  provided  for,  the  use 
of  water  for  washing  a  horse  or  carnage  is  included  in  the  supply  for 
domestic  and  ordinary  purposes.  This,  I  take  it,  means  that  where 
the  horses  and  carriages  are  not  kept  for  hire,  or  are  not  the  property 
of  a  dealer,  there  can  be  no  charge  for  water,  this  being  held  to  be 
included  in  the  ordinary  water-rate.  I  think  this  also  an  equitable 
result,  for  if  the  pursuer  is  not  entitled  to  water  to  wash  his  horse 
and  carriage,  I  can  see  no  reason  why  he  should  be  charged  water- 
rate  at  all  on  the  rent  of  his  stable  and  coach-house.  I  cannot  take 
the  view  put  forward  by  the  defenders,  that  the  water  used  by  the 
pursuer  for  washing  his  horse  and  carriage  is  used  by  him  in  his 
•business.'  I  think  that  view  is  not  warranted  by  any  reading, 
however  strained,  of  sec.  225. 

"The  existing  bye-laws  passed  by  the  Commissioners,  and  con- 
firmed by  the  Sheriff,  present  no  difficulty  in  the  way  of  the  pur- 
suer's success  in  this  action,  if  the  view  I  have  expressed  of  the 
meaning  of  the  Statute  is  sound.  Such  bye-laws  are  only  authorised 
and  are  only  effectual  where  they  are  *not  repugnant  to  the  pro- 
visions of  this  Act'  (sec.  375).  In  my  view  the  bye-laws  are  repug- 
nant to  a  sound  construction  of  sees.  221,  222,  and  225,  if  they 
authorise  a  special  charge  for  the  water  in  question.     I  think  it, 
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however,  open  to  question,  whether  the  bye-laws  do  authorise  such 
a  charge." 

^^ Meaning  of  ^Domestic  Purposes.^ — Water  used  for  watering  a 
horse  and  washing  a  carriage  was  held  to  be  used  for  *  domestic  pur- 
poses '  within  the  meaning  of  an  enactment  similar  to  the  above  sec- 
tion. Busby  V,  Chesterfield  Water-Works  and  Gas-Light  Co.  (E.  B. 
and  K,  176;  27  L.  J.,  M.  C,  174;  4  Jur.,  N.  S,,  757). 

"  On  the  construction  of  the  Kew  River  Company's  Acts,  the  com- 
pany were  held  not  to  be  bound  to  supply  water  for  watering  the 
roads  and  gardens  on  the  Thames  Embankment  at  the  limited  rates 
fixed  by  the  Special  Act,  but  were  entitled  to  claim  rates  to  be  fixed 
by  agreement  Metropolitan  Board  of  Works  t».  New  River  Co.  (37 
L.  T.,  N.  S.,  124). 

"  A  pei-son  who  used  water  for  a  fixed  bath  in  a  dwelling-house 
was  held  not  to  be  liable  to  an  extra  charge,  which  was  payable  on 
a  supply  for  *  baths,  wash-houses,  or  public  purposes.*  Weaver  v. 
Cardiff  Corporation  (48  L.  T.,  N.  S.,  906) ;  see  also  Sheffield  Water- 
Works  Company  v.  Bingham  {Local  Government  Chronicle,  23rd  July 
1881,  p.  595). 

"  Water  used  for  a  pleasure-garden  was  held  to  be  for  a  *  domestic 
purpose.*  Bristol  Water- Works  Company  v,  Uren  (L.  R.,  15  Q.  R  D., 
637;  54  L.  J.,  M.  C,  97;  52  L.  T.,  N,  S.,  655 ;  49  J.  P.,  564).  And 
so  also  was  water  supplied  for  the  use  of  a  workhouse.  Liskeard 
Union  v.  Liskeard  Water- Works  Company  (L.  R.,  7  Q.  B.  D.,  505 ; 
30  W.  R.,  292 ;  45  J.  P.,  436)."— Glen,  p.  799. 

266.  Drinking  Fountains. — The  Commissioners  may 
from  time  to  time  erect  and  maintain,  or  allow  to  be  erected 
and  maintained,  in  any  street  or  public  place,  any  ornamental 
drinking  fountain  or  trough. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (31) 
"  street."  See  sec.  257  as  to  power  of  the  Commissioners  to  keep 
such  fountains  supplied  with  water, 

267.  Incorporation  of  certain  Provisions  of  the 
Water- Works  Clauses  Acts. — With  respect  to  the  supply 

of  water,  all  the  clauses  and  provisions  of  the  Water- Works 
Clauses  Acts,  1847  and  1863,  and  any  Act  amending  the 
same,  with  respect  to  the  following  matters — that  is  to  say : 
The  construction  of  the  water-works,  the  communication  pipes 
to  be  laid  by  the  inhabitants,  waste  or  misuse  of  the  water 
supplied  by  the  undertakers,  guarding  against  fouling  the 
water  of  the  undertakers,  the  payment  and  recovery  of  the 
water  rates,  the  recovery  of  damages  not  specially  provided 
for,  and  of  penalties,  and  to  the  determination  of  any  other 
matter  referred  to  Justices  or  to  the  Sheriff  shall,  so  far  as  the 
same  are  not  varied  by  the  provisions  of  this  Act,  be  incorr 
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porated  with  this  Act ;  and  the  expression  "  the  undertakers  " 
in  the  said  Water- Works  Clauses  Acts  shall,  in  reference  to 
this  Act,  mean  the  Commissioners  under  this  Act :  Provided 
always,  that  the  water  to  be  supplied  by  the  Commissioners 
need  not  be  constantly  laid  on  under  pressure ;  and  provided 
also,  that  for  shops  the  water  rate,  or  portion  of  burgh 
general  assessment  applicable  to  water,  shall  be  chargeable 
only  on  one-fourth  of  the  rental  of  the  premises,  unless  in 
special  circumstances  the  Commissioners  see  cause  to  charge 
the  ordinary  rates,  and  in  that  case  it  shall  be  lawful  for  any 
person  who  may  think  himself  thereby  aggrieved  to  appeal  to 
the  Sheriff  in  manner  hereinafter  provided. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (16) 
"  premises."  See  sec.  363  as  to  "  recovery  of  assessment,"  487  as  to 
"  imprisonment  on  failure  to  pay  penalty,"  500  and  601  "  for  penalty 
on  repetition  of  offences  and  power  to  mitigate,"  and  458  as  to 
"  punishment  of  abettors."  See  sea  340  as  to  "  burgh  general  assess- 
ment," sec.  339  as  to  "appeal;"  and  see  the  provisions  of  the  Acts 
incorporated,  10  Vict.  c.  17,  and  26  &  27  Vict  c.  93. 

In  Cowan  and  Mackenzie  v.  Law,  etc.,  8th  March  1872  (10  M., 
578),  the  Trustees  acting  under  the  Edinburgh  and  District  Water- 
Works  Act  applied  to  Parliament  for  powers  to  bring  in  an  additional 
supply  of  water.  This  application  was  opposed  by  a  number  of  rate- 
payers. The  Bill  was  passed  by  the  House  of  Commons,  but  was 
thrown  out  by  the  House  of  Lords.  Great  expenses  had  been 
incurred  in  promoting  the  Bill,  and  the  Trustees  proposed  to  defray 
these  out  of  the  trust  funds.  Hdd  (diss.  Lord  Deas),  that  the  above- 
mentioned  Acts  did  not  authorise  the  Trustees  to  apply  to  Parliament 
for  the  additional  powers  sought,  and  interdict  granted  against  paying 
the  costs  out  of  the  trust  funds. 

It  was  held  (diss.  Lord  Deas),  that  sec.  35  of  the  Water-Works 
Clauses  Act,  1847,  10  &  11  Vict,  a  17,  in  requiring  Water  Trustees 
"to  provide  and  keep  in  the  pipes  to  be  laid  down  by  them  a  supply  of 
pure  and  wholesome  water,  sufficient  for  the  domestic  use  of  all  the 
inhabitants  in  the  town  or  district,"  does  not  impose  an  obligation  on 
the  Trustees  to  provide  additional  sources  of  supply  if  the  existing 
sources  are  insufficient. 

"  Misuse  of  the  Watei'  supplied. — A  Local  Board  being  proprietors  of 
water-works  may  supply  a  public  fountain  gratuitously  for  a  limited 
purpose,  and  a  person  taking  the  water  for  another  purpose  will  be 
liable  to  a  penalty  under  the  Water -Works  Clauses  Act,  1847,  10  Vict. 
c.  17,  sec.  59 ;  and  although  a  fountain  erected  on  a  highway  may  be 
a  public  nuisance  {Le,  by  obstructing  the  highway),  the  water  with 
which  it  is  gratuitously  supphed  remains  the  property  of  those  who 
supply  it,  and  cannot  be  taken  for  any  other  purpose  than  that  for 
which  it  was  supplied.  In  the  case  in  which  this  was  decided,  an  in- 
habitant had  presented  to  the  town  an  ornamental  fountain,  with  a 
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trough  or  basin,  which  was  set  up  in  one  of  the  public  streets,  and 
the  Local  Board  supplied  it  with  water  on  market^iays  for  the  use  of 
cattle  in  the  market,  and  for  horses,  if  yoked,  when  passing  to  and 
fro.  The  respondent  kept  horses,  and  with  a  view  to  evade  payment 
of  the  rate  for  the  supply  of  water  to  his  stable,  took  his  horses 
to  the  fountain  to  drink.  Hildreth  v,  Adamson  (30  L.  J.,  M.  C, 
204 ;  2  L.  T.,  K  S.,  359 ;  8  C.  B.,  N.  S.,  587 ;  25  J.  P.,  645).''— 
Glen,  p.  113. 

^^  Folding  Water  ly  Manufacture  properly  carried  o)i. — Wljere  a 
manufacturer  discharged  arsenic  and  other  injurious  matters  from 
his  works  into  a  stream,  which  he  might  have  avoided  doing  by 
certain  expedients,  it  was  held  that  he  could  not  defend  himself  in 
an  action  arising  therefrom,  by  showing  that  his  trade  was  a  lawful 
trade,  carried  on  in  a  proper  manner.  Stockport  Water-Works 
Company  v.  Potter  (7  Jur.,  N.  S.,  880 ;  31  L.  J.,  Exch.,  9 ;  7  H.  and 
N.,  160). 

*'  As  regards  nuisances  to  a  stream,  the  defendant,  the  owner  of  an 
ancient  paper-mill  where  the  paper  had  been  made  from  rags,  intro- 
duced a  new  vegetable  fibre,  and  carried  on  the  works  upon  the  same 
scale  for  making  paper  from  this  new  material.  For  more  than 
twenty  years  before  this  change,  the  refuse  arising  from  the  paper 
manufacture  had  been  discharged  into  a  stream  which  ran  past  the 
plaintifTs  house.  It  was  held  by  Cairns,  L.  C,  on  appeal  from  a 
decree  of  Stuart^  Y.  C,  that  the  easement  to  which  the  defendant 
was  entitled  was  to  be  presumed  to  be  not  a  right  to  foul  the  stream 
by  discharging  into  it  the  washings  produced  by  the  boiling  up  of 
rags,  but  a  right  to  discharge  into  it  the  washings  produced  by  the 
manufacture  of  paper  in  the  reasonable  and  proper  course  of  such 
manufacture,  using  any  proper  materials  for  the  purpose,  but  not  in- 
creasing the  pollution,  and  that  the  onus  lay  on  the  plaintiif  to  prove 
any  increase  of  pollution.  Baxendale  v.  M*Murray  (L.  R.,  2  Ch. 
App.,  790  ;  15  W.  R.,  32).  An  order,  in  the  nature  of  an  injunction, 
has,  however,  now  been  made  against  the  manufacturer  in  the  County 
(>ourt,  under  the  Rivers  Pollution  Prevention  Act,  1876.  Watford 
Rural  Sanitary  Authority  v.  M*Murray,  14th  Sept.  1885  (M.  S., 
Watford  County  Court)."— Glen,  p.  119. 

^*  Prescriptive  Bight  to  cause  Pollution, — Where  noxious  matter 
percolates  through  the  soil  from  gas-works  to  a  well,  such  percolation 
will  render  defendants  liable  to  a  penalty  of  £200,  under  sec.  50  of 
the  Lighting  and  Watching  Act,  above  mentioned,  in  places  where 
that  Act  has  been  adopted.  A  well,  disused  and  covered  over  by 
the  owner  for  several  years,  on  account  of  such  contamination,  does 
not  cease  to  be  a  well  within  the  Act,  even  though  the  plaintifif  has 
accepted  the  use  of  substituted  wells  of  the  defendants,  nor  can  a 
licence  to  pollute  be  inferred  therefrom.  Keating,  J.,  doubted 
whether  a  man  could  by  deed  give  an  irrevocable  licence  to  pollute 
a  well  A  prescription  to  foul  a  well  will  be  defeated  by  variation 
and  excess  in  the  degree  of  fouling  during  the  prescribed  period. 
Per  Brett,  J. :  "  Where  an  Act  of  Parliament,  making  an  act  illegal, 
comes  into  force  while  the  prescription  is  running,  the  prescription. 
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when  acquired  by  due  lapse  of  time,  will  be  an  answer  to  an  indi- 
vidual, suing  as  an  individual,  notwithstanding  the  statutory  illegality. 
MUlington  t?.  Griffiths  (30  L.  T.,  N.  S.,  65)."— Glen,  p.  119. 

"  Pollution  of  Water  by  Gas  Washings, — An  action  was  brought 
against  a  gas  company  to  recover  the  penalty  of  £200,  under  sec  68 
(of  the  Public  Health  Act,  1875),  and  also  damages  for  fouling  a 
stream  which  belonged  to  the  plaintiff,  not  at  the  place  where  it  was 
first  polluted,  but  lower  down  on  its  course.  No  '  washing  or  other 
substance  produced  in  making  or  supplying  gas '  was  discharged,  but 
the  stream  was  fouled  in  counection  with  the  making  of  gas.  The 
jury  having  found  a  verdict  for  £100  damages,  the  question  whether 
the  plaintiff  was  entitled  to  recover  the  penalty  also  was  reserved  by 
Lush,  J.,  who  held,  upon  further  consideration,  that  the  plaintiff 
was  a  person  entitled  to  sue  for  the  penalty ;  that  the  penalty  was 
recoverable  by  the  first  pewon  of  those  entitled  to  sue  that  brought 
an  action  for  it ;  that  the  word  *  stream  *  in  the  section  applies  to  a 
running  stream,  and  to  one  which  is  not  entirely  vested  in  a  single 
proprietor.  It  was  admitted  that  the  recovery  of  damages  was  not  a 
bar  to  the  recovery  of  a  penalty  also.  Stansfield  v,  Yeadon  and 
Guisley  Gas  Company  {Local  Government  Chronicle,  5th  June  1880, 
p.  448  ;  Times  newspaper,  10th  May  1880). 

"  The  Water-Works  Clauses  Act,  1847,  10  Vict.  c.  17,  sees.  62,  63, 
also  contains  provisions  under  which  penalties  may  be  recovered  by 
action  in  the  High  Court  of  Justice,  in  respect  of  the  pollution  of  water 
by  gas-makers.  Those  penalties,  like  the  penalties  imposed  by  the  above 
section,  are  not  recoverable  summarily ;  but  smaller  penalties  may  be  re- 
covered summarily  under  sec.  64  of  the  Water- Works  Clauses  Act,  1 847, 
and  in  proceeding  to  recover  such  penalties  it  would  not  be  necessary 
to  prove  any  negligence  or  wilful  act  on  the  part  of  the  gas-makers. 

"  Similar  provisions  for  the  recovery  of  a  penalty  of  £200  by  action 
are  contained  in  the  Lighting  and  Watching  Act,  3  <fe  4  Will.  IV. 
c.  90,  sec.  50;  see  Millington  t\  Griffiths  (30  L.  T.,  N.  S.,  65),  and 
in  the  Gas- Works  Clauses  Act,  1847,  10  Vict.  c.  15,  sees.  21-29. 

"  These  statutory  provisions  will  not  prevent  a  person  from  being 
liable  to  be  indicted  at  common  law,  as  in  Rex  v.  Medley  (6  C.  and 
P.,  292),  if  he  creates  a  public  nuisance  by  fouling  a  stream  with 
gas  washings. 

"  With  regard  to  the  pollution  of  streams  by  sewage,  or  otherwise 
than  in  connection  with  gas-making,  see  the  note  to  sec.  17  (Public 
Health  Act,  1876). 

"  A  person  who  so  contaminates  water  percolating  underground  as 
to  pollute  his  neighbour's  well,  may  be  restrained  by  injunction. 
BaUard  v,  Tomlinson  (L.  R.,  29  Ch.  D.,  115;  52  L.  T.,  N.  S.,  942; 
49  J.  P.,  693)."— Glen,  p.  117. 

"  Involuntary  Pollution, — It  would  appear  from  the  following  case 
that  an  involuntary  or  unknown  proceeding  would  be  witbin  the  first 
prohibition  of  the  above  section.  A  Gas  Company's  Act  provided  *  that 
if  the  company  shall  at  any  time  cause  or  suffer  to  be  conveyed  or  to 
flow  into  any  stream,  reservoir,  aqueduct,  pond,  or  place  for  water 
within  the  limits  of  the  Act,  or  into  any  drain,  sewer,  or  ditch  corn- 
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municating  therewith,  any  washing,  substance,  or  thing  which  shall  bo 
produced  in  the  making  or  supplying  gas,  or  shall  do  any  act  to  the 
water  contained  in  such  stream,  etc.,  whereby  the  water  therein  shall 
be  fouled  or  corrupted,  then  the  company  shall  forfeit  for  every  such 
offence  the  sum  of  £200/  This  was  held  to  make  the  company  liable 
for  the  pollution  of  the  plaintiffs  well  by  gas  washings  which  escaped 
through  a  crack  in  the  floor  of  a  tank,  although  the  injury  was  not 
attributable  to  their  negligence,  but  to  the  subsidence  of  the  land 
through  mining  operations,  of  which  the  company  were  not  aware ; 
for  they  were  bound  to  insure  the  public  from  any  inconvenience. 
It  was  also  held  that  a  well  was  a  'place  for  water'  within  the 
meaning  of  the  Act.  Hipkins  v,  Birmingham  and  Staffordshire  Gas- 
light Company  (29  L.  J.,  Exch.,  169;  1  L.  T.,  K.  S.,  303;  6  Jur., 
N.  S.,  173 ;  5  H.  and  N.,  74).  In  the  Exchequer  Chamber  (30 
L.  J.,  Exch.,  60;  7  Jur.,  N.  S.,  213;  6  H.  and  N.,  250;  24  J.  P., 
438)."— Glen,  p.  118. 

"  Wilfvl  Pollution, — With  reference  to  the  second  prohibition  in  the 
above  section,  the  following  case  may  be  cited.  The  appellant,  acting 
in  the  exercise  of  a  supposed  right,  threw  rubbish  into  a  beck  at  a 
point  about  four  miles  from  the  river  Aire,  into  which  the  beck  flowed 
at  a  place  where  that  river  was  navigable,  and  was  convicted  under 
an  Act,  14  Geo.  III.  c.  96,  sec.  97,  which  imposed  a  penalty  on  *any 
person  who  shall  wilfully  throw  soil,  rubbish,  etc.,*  into  the  rivers 
there  mentioned,  *  or  any  drains,  trenches,  or  water-courses  thereunto 
belonging.'  The  conviction  was  held  to  have  been  wrong,  on  the 
ground  that  the  watercourses,  etc.,  did  not  include  tributary  streams 
not  forming  part  of  the  navigation ;  but  Bramwell,  B.,  further  con- 
sidered that  the  Act  pointed  to  a  knowingly  wrongful  act  on  the  part 
of  the  doer,  and  greatly  doubted  whether  there  had  been  a  wilful 
throwing  in  of  rubbish  within  the  Statute,  since  the  act  was  done  in 
exercise  of  a  supposed  right.  Smith  v,  Barnham  (L.  R,  1  Exch.  D., 
419;  34  L.  T.,  N.  S.,  774)."— Glen,  p.  118. 

^^  Action  far  fovling  Water, — It  may  bo  questionable  whether,  if  a 
stranger  foul  the  water  of  an  artificial  stream  which  a  third  party  has 
been  licensed  to  use,  such  third  party  may  maintain  an  action  against 
the  stranger  for  the  damage  he  may  have  occasioned.  Yet  if  the  third 
party,  by  the  permission  of  the  owner  of  the  stream,  has  caused  the 
water  from  it  to  flow  into  his  own  pipes  or  cisterns  on  his  own  pre- 
mises, he  can  then  maintain  such  action,  if  the  stranger  had  no  right 
to  foul  the  water,  and  the  foulness  of  the  water  has  caused  damage. 
It  will  be  no  answer  to  the  action  in  such  case  that  the  actual  injury  to 
the  plaintiff  has  been  caused  by  his  use  of  the  fouled  water,  for  the 
principle  that  a  party  cannot  recover  for  an  injury  to  which  he  has 
himself  contributed  does  not  apply  where  the  act  of  the  defendant 
has  been  wrongful  and  wilful,  and  the  act  of  the  plaintiff  which  con- 
tributed to  the  actual  damage  has  been  something  he  was  lawfully 
entitled  to  do.  Thus  a  person  was  permitted  by  the  owners  of  a 
canal  to  insert  in  it  a  pipe,  conveying  the  water  to  a  cistern  on  his 
premises,  whence  it  was  drawn  into  his  boilers  to  work  his  steam 
engines ;  and  the  defendant  fouled  the  water  in  the  canal,  where- 
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by,  the  water  being  still  used  by  the  plaintiff,  his  boilers  became 
injured. 

"  The  plaintiff  was  held  by  the  Court  of  Exchequer  to  be  entitled 
to  maintain  his  action.  Wlialey  r.  Laing  (2  H.  and  N.,  476 ;  26 
L.  J.,  Exch.,  327).  In  the  Exchequer  Chamber  the  judges  were 
divided  as  to  the  sufficiency  of  the  second  plea  of  the  defendant, 
namely,  that  the  waters  of  the  canal  ought  not  to  have  run  and 
flowed  and  been  without  the  disturbance  and  pollution  in  the 
declaration  mentioned,  but  held  that  the  judgment  ought  to  be 
arrested,  the  majority  being  of  opinion  that  the  declaration  was  bad, 
on  the  ground  that  it  did  not  allege  that  the  plaintiffs  had  any  eight 
to  take  the  water  of  the  canal.  Laing  v.  Whaley  (3  H.  and  jN"., 
675,  901;  27  L.  J.,  Exch.,  422;  31  L.  T.,  O.  S.,  368)."— Glen, 
p.  120. 

For  further  observations  on  the  pollution  of  water  supplies,  see 
under  sees.  217,  219,  and  233,  mij^ra. 

268.  Bye-laws  in  reference  to  Water. — It  shall  be 

lawful  for  the  Commissioners  to  make  bye-laws  regulating  all 
or  any  matters  and  things  whatsoever  connected  with  the 
water  to  be  supplied  within  the  burgh  through  their  pipes. 

See  sub-head  (9),  sec.  4,  as  to  definition  of  "  Commissioners,"  (4) 
"burgh."  The  bye-laws  must  be  in  conformity  with  law.  See  sees. 
316  to  324  as  to  bye-laws  and  observations  thereunder. 

269.  Provisions  with  respect  to  Supplying  Water 
not  to  apply  in  certain  Cases. — The  provisions  of  this 

Act  with  respect  to  supply  of  water  shall  not  apply  in  the 
case  of  any  burgh  which  is  or  may  be  before  the  31st  day  of 
December  1894,  supplied  with  water  under  the  powers  of 
any  Local  Act  or  Acts. 
See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh." 


Hackney  Carriages,  Omnibuses,  and  Porters. 
270.  Hackney  Carriages  to  be  Licensed.  —  The 

Magistrates  may  from  time  to  time  license  to  ply  for  hire, 
within  five  miles  from  the  principal  post-office  of  the  burgh, 
such  number  of  hackney  coaches,  omnibuses,  or  carriages  of 
any  kind  or  description,  adapted  to  the  carriage  of  persons,  as 
they  shall  think  fit,  and  they  shall  also  license  all  other 
carriages  let  for  hire  within  the  burgh. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (20)  "Magis- 
trates," (5)  "  carriage ; "  see  p.  5,  "  person." 
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The  Glasgow  Police  Act)  1866,  sec.  184,  imposes  a  penalty  upon 
persons  letting  a  hackney  carriage  for  hire  within  the  city  without  a 
licence.  Sec.  218,  after  defining  "stage  carriage,"  enacts:  "The 
expression  *  hackney  carriage'  shall  mean  every  other  wheeled 
carriage,  whatever  be  its  form  or  construction,  which  shall  stand  on 
hire  or  ply  for  a  passenger  for  hire  within  the  city,  except  a  carnage 
let  out  to  hire  as  a  job  carriage  by  the  day,  month,  or  other  longer 
period,  or  a  carriage  kept  by  a  proprietor  within  his  own  premises, 
unyoked,  for  the  purpose  of  being  let  out  to  hire  as  a  job  carriage 
for  any  shorter  period.  The  expression  *job  carriage'  shall  not 
include  any  carriage  licensed  in  pursuance  of  this  Act."  Sec.  219 
enacts :  "  Nothing  in  this  Act  contained  shall  prevent  any  carriage 
proprietor  from  having  one  or  more  *  job  carriages,'  not  being  licensed 
carriages,  at  any  railway  station  within  the  city." 

Kdd^  that  the  exemption  in  sec  219  does  not  entitle  a  person  to 
keep  unlicensed  carriages  standing  at  a  railway  station  and  plying  fop 
hire  for  shorter  periods  than  a  day,  and  that  a  person  who  had  done 
80  was  guilty  of  a  contravention  of  sec.  184.  Duncan  v.  Neilson, 
1st  Feb.  1892  (29  S.  L.  R,  479). 

See  Gairns  v.  Main,  16th  Mar.  1888  (15  R,  Just.,  61),  which 
practically  implies  that  the  Magistrates'  licences  only  apply  to  cab- 
drivers  within  the  limits  fixed  by  the  Act. 

Plying  for  Hire, — In  England,  "with  reference  to  the  above  section 
(10  &  11  Vict.  c.  89,  sec.  45),  it  has  been  held  that  the  penalty 
attaches,  although  the  road  on  which  the  carriage  plies  for  hire  is  a 
turnpike  road  under  the  management  of  Turnpike  Trustees.  Sims  v. 
Matlock  Bath  (32  J.  R,  134). 

"  A  piece  of  ground  adjoining  a  railway  station  and  belonging  to 
the  railway  company,  metalled,  and  separated  from  the  highway  only 
by  a  gutter,  was  used  as  an  approach  to  the  station.  Private  carriages 
stood  there,  but  no  hackney  or  public  carriages  except  those  belonging 
to  the  appellant,  who  had  the  sole  right  of  standing  carriages  on  the 
ground  in  question  for  the  purpose  of  plying  for  hire.  Being  con- 
victed in  a  penalty  for  allowing  his  carriages  to  ply  for  hire  without 
a  licence,  on  appeal,  it  was  held  that  the  place  was  not  a  *  street ' 
within  the  meaning  of  the  Act,  for  the  places  included  in  the  word 
*  street '  were  places  over  which  the  public  had  a  right  of  passage,  and 
that  the  conviction  was  wrong.  Curtis  v.  Embery  (L.  R.,  7  Exch., 
369;  42  L.  J.,  M.  C.,  39;  21  W.  R,  143). 

"  A  *  hackney  carriage '  is  defined  by  the  Metropolitan  Hackney 
Carriage  Act  of  1831,  1  &  2  Will  IV.  c.  22,  sec.  2,  as  a  carriage 
with  two  or  more  wheels,  which  shall  be  used  for  the  purpose  of 
standing  or  plying  for  hire  in  any  public  street  or  road  at  any  place 
within  a  certain  distance  from  the  general  post-office.  The  driver 
of  a  licensed  cab,  waiting,  by  arrangement  with  a  railway  company, 
on  their  private  property,  for  any  passenger  arriving  by  train  to  hire 
his  cab,  was  held  not  liable  to  a  penalty  under  that  Act — (sees.  35, 
42),  or  the  Act  of  1853  (16  &  17  Vict  c.  33,  sec  17),  for  refusing 
to  be  hired.  Case  v.  Storey  (L.  R,  4  Exch.,  319 ;  38  L.  J.,  M.  C, 
115;  20  L.  T.,  N.  S.,  618;  17  W.  R,  802);  followed  in  Curtis  «. 
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Embery,  BwprcL,  and  in  Skinner  t?.  Usher  (L.  R,  7  Q.  B.,  423;  41 
L.  J.,  Q.  B.,  158 ;  26  L.  T.,  N.  S.,  430 ;  20  W.  R,  659).  But  the 
words  *  public  street  or  road '  being  omitted  from  the  definition  of 
'hackney  carriage 'in  the  Metropolitan  Public  Carriage  Act,  1869 
(32  &  33  Vict.  c.  115,  sec.  4),  the  owner  and  driver  of  an  unlicensed 
fly,  waiting  in  a  railway  station  enclosure  to  take  any  of  the  passengers 
as  a  fare,  were  liable  to  a  penalty  under  sec  7  of  that  Act  for  plying 
for  hire  with  an  unlicensed  hackney  carriage.  Clarke  v,  Stanford 
(L.  R.,  6  Q.  B.,  357;  40  L.  J.,  M.  C,  151;  24  L.  T.,  N.  S., 
389 ;  19  W.  R,  846) ;  foUowed  in  Allen  t;.  Tunbridge  (L.  R, 
6  C.  P.,  481;  40  L.  J.,  M.  C,  197;  24  L.  T.,  N.  S.,  796;  19 
W.  R,  849). 

**  It  will  be  no  answer  to  an  information  for  plying  for  hire  without 
a  licence  from  the  Local  Board,  that  the  hackney  carriage  is  licensed 
under  2  &  3  Will.  IV.  c.  120,  by  the  Inland  Revenue  authorities. 
Buckle  V,  Wrightson  (5  B.  and  S.,  854 ;  11  L.  T.,  N.  S.,  341 ;  34 
L  J..  M.  C,  43 ;  11  Jur.,  N.  S.,  281 ;  13  W.  R,  92)."— Glen,  771. 

"By  a  Local  Act  (4  Vict,  c  16,  sec.  145),  *if  the  driver  of  any 
hackney  carriage  shall  be  found  standing  or  plying  for  hire  within 
the  limits  of  the  Act,  without  a  licence,'  etc.,  he  shall  be  liable  *  to  a 
penalty,'  and  as  there  was  no  definition  of  a  hackney  carriage  in  the 
Act,  it  was  held  that  the  words  *  hackney  carriage '  must  be  taken  to 
mean  a  carriage  exposed  for  hire  to  the  public,  whether  standing  in  a 
public  street  or  in  a  private  ground."  Bateson  v.  Oddig  (43  L.  J., 
M.  C,  131 ;  30  L.  T.,  N.  S.,  712).— Glen,  p.  769. 

*^  Undorsement  of  Licence. — The  proprietor  of  a  metropolitan  stage 
carriage  has  no  right  to  deteriorate  the  value  of  a  licence  of  a  con- 
ductor in  his  employment,  which  has  been  duly  obtained  by  the 
conductor  under  the  Metropolitan  Hackney  Carriage  Act,  6  &  7 
Vict.  c.  86,  sec.  8,  by  writing  across  it  words  injurious  to  the 
character  of  the  conductor,  even  though  the  writing  may  be  true." 
Rogers  V.  Macnamara  (14  C.  B.,  27 ;  23  L.  J.,  C.  P.,  1 ;  17  Jur., 
1166).— Glen,  p.  773. 

271,  Regulations  for  Hackney  Carriages.  —  With 

respect  to  hackney  carriages,  the  regulations  contained  in 
Schedule  V,  of  this  Act  shall  be  observed,  but  such  regula- 
tions may  be  altered  by  the  Magistrates,  with  the  approval  of 
the  Sheriff. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff,"  (20)  "Magis- 
trates," (5)  "  carriage." 

272.  Regulations  as  to  Omnibuses  or  Carriages 

plying  within  Burgh. — The  Magistrates  may  prevent, 
within  the  limits  of  their  jurisdiction,  the  plying  or  run- 
ning of  omnibuses,  tramway  cars,  or  other  carriages  for  the 
conveyance  of  passengers  which  shall  be  in  a  state  of  dis- 
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repair  or  insecurity,  or  not  adapted  in  all  other  respects  for 
the  conveyance  of  passengers  with  safety  and  comfort,  or 
dmwn  by  horses  not  sufiBciently  strong  or  in  good  condition, 
or  not  sufficiently  trained  or  broken-in,  and  that  by  refusing, 
suspending,  or  recalling  licences,  and  imposing  penalties  not 
exceeding  for  each  offence  £5  on  the  owners  or  contractors, 
guards  or  drivers,  of  such  omnibuses,  tramway  cars,  or  other 
carriages,  which  shall,  on  the  complaint  of  the  Burgh  Pro- 
secutor, be  foimd  by  the  Magistrate  before  whom  such 
owners,  contractors,  guards,  or  drivers  may  be  brought,  to  be 
in  an  unsafe  or  unfit  state  for  the  conveyance  of  passengers, 
or  drawn  as  aforesaid ;  and  the  Magistrates  are  further  era- 
powered  to  make  bye-laws  for  regulating  the  number  of 
passengers  to  be  carried  by  and  times  of  running  of  such 
omnibuses,  tramway  cars,  or  other  carriages,  the  places  at 
which  the  same  shall  stand,  the  time  at  which  the  same 
shall  start,  and  all  other  matters  tending  to  promote  regu- 
larity and  public  convenience  and  safety,  and  also  for  insur- 
ing good  conduct  on  the  part  of  the  passengers  or  other 
persons  making  use  of  such  omnibuses,  tramway  cars,  and 
other  carriages,  and  to  enforce  such  bye-laws  against  persons 
found  guilty  of  any  breach  thereof,  upon  the  complaint  of  the 
Burgh  Prosecutor  and  under  a  like  penalty,  and  they  may  alter 
and  repeal  such  bye-laws  from  time  to  time. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (20)  "Magis- 
trates," (5)  **  carriage." 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  for  punishment  of  abettors. 

In  Gaims  r.  Main,  16th  Mar.  1888  (15  R.,  Just.,  51),  it  was  held 
that  the  bye-laws  made  by  the  Magistrates  of  a  burgh  under  sec. 
308  of  the  General  Police  Act,  1862,  for  the  regulation  of  hackney 
carriages  "  plying  for  hire  within  "  the  burgh,  do  not  apply  to  all 
hackney  carriages  passing  through  its  streets,  but  only  to  those 
licensed  by  the  Magistrates  of  the  burgh. 

But  in  Croall  v,  Linton,  29th  May  1869  (7  M.,  849),  it  was  held 
that  the  powers  conferred  by  the  Act  30  &  31  Vict.  c.  58  (Edin- 
burgh Provisional  Order  -Act),  on  the  Magistrates  of  Edinburgh  to 
make  bye-laws  for  omnibuses  and  other  carriages  for  the  conveyance 
of  passengers,  **  regulating  the  number  of  passengers  to  be  carried 
by  and  times  of  running  of  such  omnibuses  or  other  carriages,  the 
places  at  which  the  same  shall  stand,  the  times  at  which  the  same 
shall  start,  and  all  other  matters  tending  to  promote  regularity  and 
public  convenience,"  extend  to  the  regulation  of  all  omnibuses  and 
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other  public  carriages  running  within  the  burgh,  though  on  their 
way  to  places  beyond  the  jurisdiction  of  the  Magistrates. 

In  King  v.  Hart,  9th  June  1882  (5  Coup.,  16 ;  Johnston's  Digest, 
490),  the  Magistrates  of  a  burgh  having,  in  virtue  of  the  powers 
conferred  by  sec.  309  of  the  General  Police  Act,  1862,  framed  and 
enacted  bye-laws  for  the  regulation  of  omnibuses,  of  which  bye-law 
5  enacted  that  "  all  omnibuses  shall  stand  in  and  depart  from  County 
Square,"  a  proprietor  of  omnibuses  in  the  burgh,  who  started  his 
omnibuses  from  his  own  yard  without  causing  them  first  to  stand 
in  County  Square,  upon  being  convicted  and  sentenced  for  having 
contravened  bye-law  5,  appealed.  Held^  that  although  the  Magis- 
trates might  fix,  by  a  bye-law,  a  stance  at  which  omnibuses 
should  stand,  and  from  which  they  should  start,  it  was  vlira 
vires  to  compel  all  omnibuses  to  stand  at  the  stance  so  fixed 
before  starting,  where  the  proprietors  desired  that  they  should 
start  from  another  place.  Conviction  and  sentence  suspended 
accordingly. 

In  Broadfoot  v,  Hinshelwood,  8th  Jan.  1869  (Guthrie,  p.  105),  it 
was  held  that  an  omnibus  proprietor  is  not  bound  to  carry  any  one 
whose  clothes  are  in  such  a  condition  as  to  be  offensive  or  injurious 
to  other  passengers. 

See  Jencks  v,  Coleman  (2  Sumner,  R.,  221,  224,  quoted  in  Story 
on  Bailments,  sec.  591 ;  Tarbell  v.  Central  Pacific  Railway  Company 
(34Cal.,  616;  40  Vermt,  88). 

In  Shaws  v.  Croall  &  Sons,  1st  July  1885  (12  R.,  1186),  the 
driver  of  a  cab  had  drawn  up  his  cab  on  a  stance  at  a  railway  station  in 
line  with  other  vehicles,  there  being  a  van  immediately  in  front  of  his 
horse,  and  other  cabs  behind  his.  The  stance  was  within  an  enclosure 
railed  off  from  the  public  street.  The  driver  got  down  from  his 
box,  took  a  bag  of  oats  from  a  place  where  it  was  kept  at  a  distance 
of  10  feet  from  his  horse's  head,  filled  his  horse's  nosebag,  and  then 
took  the  bit  out  of  his  horse's  mouth,  and  put  on  his  nosebag.  He 
then  turned  away  to  put  back  the  bn^  of  oats  in  its  place.  As  his 
back  was  turned,  the  horse,  which  was  a  quiet  beast^  from  some  un- 
explained cause,  ran  off.  There  was  a  regulation  by  the  Magistrates 
that  the  driver  of  a  hackney  carriage,  when  the  same  was  on  a 
stance,  should  either  sit  on  the  box  or  stand  at  the  horse's  head. 
Opinions^  that  there  was  no  culpa  on  the  part  of  the  driver,  inferring 
liability  against  him  or  his  employers  for  damage  done  by  the  horse 
in  its  flight. 

See  Auld  v.  M'Bey,  17th  Feb.  1881  (8  R.,  495).  Two  omni- 
buses were  being  driven  along  a  narrow  road  at  a  moderate  speed, 
and  a  number  of  children  were  running  after  the  first  omnibus. 
One  of  the  children,  a  boy  of  six  years  of  age,  having  fallen,  the 
driver  of  the  second  omnibus  was  so  near  that  he  could  not  puU  up 
his  horses  in  time,  and  the  wheel  of  his  omnibus  went  over  the  boy 
and  killed  him.  In  an  action  of  damages  by  the  father  of  the  boy, 
held^  that  it  was  the  duty  of  the  driver  of  the  second  omnibus  to 
keep  a  sufficient  distance  between  his  own  omnibus  and  the  one  in 
front,  to  allow  him  to  draw  up  if  one  of  the  children  fell,  and,  having 
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failed  to  do  so,  that  the  proprietor  of  the  omnibus  and  the  driver 
were  liable  in  damages. 

In  Ramsay  v.  Thomson  &  Sons,  17th  Nov.  1881  (9  R,  140),  a 
passenger  who  had  alighted  from  a  tramway  car  at  one  of  its  stop- 
ping places,  and  was  crossing  from  the  car  to  the  left  hand  and 
nearer  pavement,  ran  against  jind  was  knocked  down  by  a  waggon- 
ette going  in  the  same  direction  as  the  car,  and  passing  it  on  the 
left-hand  side.  In  an  action  of  damages  brought  against  the  owners 
of  the  waggonette  for  injuries  received,  in  consequence  of  the  colli- 
sion, defenders  assoilzied  ;  the  Lord  Justice-Clerk  and  Lord  Craighill 
holding  that  fault  had  been  proved  on  the  part  of  the  driver  of  the 
waggonette,  but  that  the  passenger  had,  by  his  own  want  of  caution, 
contributed  to  the  accident ;  Lord  Young  holding  that  fault  on  the 
part  of  the  driver  of  the  waggonette  had  not  been  proved. 

See  the  observations  in  this  case  on  the  rule  of  the  road,  and  the 
proper  side  on  which  to  pass  tramway  cars. 

In  Frasers  v.  Edinburgh  Street  Tramways  Company,  2nd  Dec 
1882  (10  R.,  264),  a  boy,  six  years  old,  while  attempting  to  cross 
a  street,  was  run  over  and  seriously  injured  by  a  tramway  car.  In 
an  action  for  damages  at  his  instance  against  the  tramways  company, 
in  which  he  had  obtained  a  verdict  from  a  jury,  the  Court  {diss.  Lord 
Fraser)  allowed  a  new  trial,  on  the  ground  that  it  was  proved  that 
he  had  been  guilty  of  contributory  negligence. 

Held,  that  the  general  rule  now  is,  where  a  new  trial  is  granted, 
to  reserve  the  question  of  the  expenses  of  the  first  trial  to  await 
the  result  of  the  second. 

In  M'Dermaid  v.  Edinburgh  Street  Tramways  Company,  Limited, 
24th  Oct.  1884  (12  R.,  15),  a  cab  had  stopped  to  take  in  a  passenger 
in  a  steep  and  narrow  street ;  one  of  its  wheels  rested  upon  a  tram- 
way rail  The  driver  of  a  tramway  car  proceeding  down  the  incline 
saw  the  obstruction  50  yards  away,  and  whistled.  He  was  going 
slowly,  but  he  did  not  stop  his  car,  because  he  expected  up  to  the 
last  moment  that  the  cab  would  be  drawn  out  of  his  way,  and  then, 
from  the  steepness  and  greasiness  of  the  street  was  unable  to  do  so. 
The  car  caught  the  cab,  and  damaged  both  it  and  its  horse.  In  an 
action  of  damages  against  the  tramway  company,  held,  that  their 
driver  was  in  fault  in  not  stopping  his  car  when  he  first  saw  the 
cab,  and  that  the  cabman  was  not  guilty  of  any  contributory  negli- 
gence. 

In  Wilson  t?.  Boyle,  12th  Nov.  1889  (27  S.  L.  R,  57),  a  carter 
who  was  ordered  by  his  employer  to  take  a  horse  and  cart  to  a 
particular  destination,  objected,  on  the  ground  that  the  route  would 
bring  the  horse  into  the  immediate  neighbourhood  of  steam-engines, 
at  sight  of  which  he  became  unmanageable.  The  employer  promised 
him  assistance,  and  sent  a  man  along  with  him ;  but,  in  spite  of  his 
help,  the  horse  on  meeting  a  steam-engine  became  unmanageable, 
and  inflicted  severe  injuries  on  the  carter.  The  latter  raised  an 
action,  alleging  that  his  employer  was  in  fault  in  using  the  horse  for 
carting  in  the  neighbourhood  of  steam-engines,  and  for  sending  to 
the  help  of  the  pursuer  an  inexperienced  and  incompetent  man. 
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The  defender  alleged  that  the  pursuer  had  accepted  the  known  risk 
of  the  service. 

At  the  trial,  the  presiding  judge  directed  the  jury  to  consider — 
"  (1)  Whether,  having  regard  to  the  condition  of  and  character  of  the 
horse  in  question,  the  defender  was  to  blame  for  its  being  used  in 
carting  as  it  was  in  the  place  and  at  the  time  of  the  accident  ?  (2) 
Whether  the  defender  was  to  blame  for  sending  Patrick  Laden  to 
assist  the  pursuer  in  managing  the  horse,  in  respect  he  (Laden)  was 
an  inexperienced  and  incompetent  carter,  and  so  unfit  for  the  duty  ? 
(3)  Whether  the  pursuer  knew  the  condition  and  character  of  the 
horse,  and  did,  with  that  knowledge,  and  of  the  danger  to  which  he 
was  exposed,  undertake  the  charge  of  it  ? "  He  requested  the  jury, 
in  the  event  of  their  being  of  opinion  that  there  was  fault,  to 
specify  in  what  respect  The  jury  stated,  in  answer,  "That  they 
found,  by  a  majority  of  nine  to  three,  that  the  defender  was  blame- 
worthy in  having  the  horse  in  his  possession,  for  use  by  his  carters, 
not  being  broke  to  steam-engines ;  and  found,  unanimously,  that  the 
pursuer  knew  of  the  hoi-se's  condition  and  character,  and  the  risk  he 
ran  in  taking  charge  of  it."  The  judge  told  the  jury  that  these  find- 
ings amounted  to  a  verdict  for  the  defender,  and  directed  them  to 
return  that  verdict  accordingly. 

Held^  that  although  the  jury  had  not,  in  terms,  returned  a  finding 
on  the  second  question,  their  answer  to  the  first  question  implied  an 
answer  to  the  second,  and  a  bill  of  exceptions  disallowed. 

Liability  for  Negligence  of  Driver, — In  England,  "by  arrange- 
ment between  the  registered  proprietor  and  the  licensed  driver  of 
a  hackney  carriage,  plying  for  hire  under  the  Metropolitan  Hackney 
Carriage  Acts  (1  &  2  Will.  IV.  c.  22 ;  6  &  7  Vict.  c.  86),  the  driver 
paid  a  certain  sum  each  morning  for  the  uncontrolled  use  of  the 
carriage  and  two  horses  during  the  day,  and  the  fares  earned  each 
day  belonged  to  the  driver.  The  horses  were  fed  at  the  expense  of 
the  proprietor,  and  his  name  appeared  upon  a  plate  on  the  carriage. 
A  loss  having  been  occasioned  to  a  person  hiring  the  carriage,  from 
a  breach  of  contract  by  the  driver  safely  and  securely  to  carry,  it 
was  held  that,  under  the  circumstances  and  looking  to  the  pro- 
visions of  the  above  Statutes,  the  driver  was  to  be  considered  as  the 
servant  or  agent  of  the  proprietor  of  the  carriage,  with  authority  to 
enter  into  contracts  for  the  employment  of  the  carriage,  and  that 
the  proprietor  was  therefore  liable  for  the  loss  occasioned  by  breach 
of  contract.  Powles  v,  Hider  (6  El.  and  BL,  207 ;  25  L.  J.,  Q.  B., 
331 ;  2  Jur.,  N.  S.,  472)."— Glen,  p.  774. 

273.  Cabmen's  Shelters.  —  The  Commissioners  may 
authorise  suitable  erections  for  the  use,  convenience,  and 
shelter  of  drivers  of  hackney  carriages,  omnibuses,  and 
tramway  cars,  or  of  carters  or  porters,  to  be  placed  in 
such  of  the  streets  of  the  burgh  as  they  may  think  fit, 
and    may  make   regulations  for  the  management    and    use 
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of  such  places,  and  the  conduct  of  the  persons  resorting 
thereto. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (31) 
"street,"  (4)  "burgh,"  (5)  "carriage." 

In  England,  a  Paving  Act  authorised  the  Commissioners  to  direct 
and  regulate  the  hackney  coach  stands  within  their  districts. — Heid^ 
that  they  might  remove  a  hackney  coach  stand  altogether,  if  it  ob- 
structed the  public  street     Rex.  v,  Rawlinson  (9  W.  and  R.,  7). 

274.  Shoeblack  Stands.  —  The  Commissioners  may 
authorise  suitable  movable  stands,  for  the  purpose  of  en- 
abling persons  to  follow  the  occupation  of  shoeblacks,  to  be 
placed  in  such  streets  as  they  may  think  fit,  and  they  may 
make  regulations  for  the  conduct  of  such  persons,  and  the 
use  by  them  or  the  public  of  such  stands. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (31) 
"  street ; "  see  p.  5,  "  person." 

In  England,  "where  a  Local  Board  made  a  bye-law  under  a  Local 
Improvement  Act,  *that  the  several  places  in  the  district  where 
painted  boards  shall  from  time  to  time  be  placed  by  the  Local  Board 
of  Health,  to  distinguish  them  as  stands,  shall  be  stands  for  such 
number  of  carriages,'  etc.,  the  bye-law  so  made  was  held  to  be  valid  ; 
and  it  was  further  held,  that  it  was  not  necessary  that  the  exact 
position  of  the  stands  should  be  set  out  in  the  bye-law.  Reg.  v, 
Bennett  (4  H.  and  N.,  127  ;  32  L.  T.,  O.  S.,  299).  S.  C.  Bennett  v. 
Blackpool  Local  Board  of  Health  (28  L.  J.,  M.  C,  203).  Reg.  r. 
Kenyon  (ibid.), 

"  The  cases  in  which  it  was  so  decided  also  establish  that  the  juris- 
diction of  the  Local  Board  extends  to  the  sands  of  the  sea-shore 
between  high  and  low  water-mark.  See,  however,  Reg.  v.  Musson, 
and  31  &  32  Vict.  c.  122,  sec.  27."— Glen,  p.  776. 

275.  Magistrates  may  License  Porters  and  others 
who  apply  for  Licence  and  Badge  of  Office. — It  shall 

be  lawful  for  the  Magistrates  to  license  all  persons  who  may 
be  desirous  of  becoming  porters,  messengers  (that  is  to  say, 
persons  following  the  business  of  carrying  errands,  messages, 
parcels,  or  luggage  for  hire),  chimney-sweepers,  golf  cadies,  or 
vendors  of  newspapers  or  small  wares  within  the  burgh,  after 
being  satisfied  as  to  their  character  and  qualifications,  and  to 
grant  them  a  licence  badge,  for  which  a  small  sum  shall  be 
exigible,  and  which  badge  shall  be  held  during  their  good 
behaviour ;  and  the  Magistrates  may  also  make  bye-laws  to 
regulate  the  conduct  of  all  such  persons  and  their  charges, 
and  from  time  to  time  to  rescind,  alter,  or  amend  such  bye- 
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laws,  and  shall  set  down  what  penalties  shall  be  incurred  by 
persons  breaking  or  evading  any  of  them,  not  exceeding  the 
sum  of  10s.  for  each  offence. 

See  sub-hoad  (4),  sec.  4,  for  definition  of  "burgh,"  (20)  "Magis- 
trates." 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  for  punishment  of  abettors.  The  bye-laws 
must  be  in  conformity  with  law.  See  sees.  316-324  as  to  bye-laws, 
and  observations  thereunder. 

276.  Restriction  as  to  Vending  by  Children.— No 

child  under  the  age  of  twelve  years  shall  be  permitted  to 
vend  newspapei-s  or  other  articles  within  the  burgh,  who 
has  not  obtained  a  licence  and  a  licence  badge  from  the 
Magistrates ;  nor  shall  any  child  under  the  said  age  in  any 
case  be  permitted  to  vend  newspapers  or  other  articles  after 
nine  of  the  clock  at  night ;  and  the  Magistrates  shall  from 
time  to  time  make  such  bye-laws  as  shall  to  them  seem 
proper  to  regulate  the  conduct  of  such  children;  and  the 
parents  and  guardians  of  any  child  under  the  said  age  who 
knowingly  suffers  such  child  to  vend  newspapers  or  other 
articles  without  such  licence,  or  after  the  said  hour  of  nine 
of  the  clock  at  night,  or  to  contravene  any  of  the  bye-laws 
made  by  the  Magistrates,  shall  be  liable  on  conviction  to  a 
penalty  not  exceeding  20s.  for  each  offence;  and  any  person 
supplying  newspapers  for  the  purpose  of  sale  by  any  child, 
knowing  such  child  to  be  under  twelve  years  of  age,  and 
that  such  child  has  no  licence,  shall  be  liable  on  conviction 
to  a  penalty  not  exceeding  40s.  for  each  offence. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (20)  "Magis- 
trates ; "  see  p.  5,  "  person." 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  as  to  punishment  of  abettors.  The  bye-laws  must  be 
in  conformity  with  law.  See  sees.  316-324  as  to  bye-laws,  and  ob- 
servations thereunder. 

Markets. 

277.  Commissioners'  Powers  as  to  Markets,  etc. — 

The  Commissioners  shall  have  power  to  do  the  following 
things,  or  any  of  them : — To  improve  any  existing  market- 
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places ;  to  provide  a  market-place,  and  construct  a  market- 
house  and  other  conveniences  for  the  purpose  of  holding 
markets ;  to  provide  houses  and  places  for  weighing  carts ;  to 
make  convenient  approaches  to  such  market ;  to  provide  all 
such  matters  and  things  as  may  be  necessary  for  the  con- 
venient use  of  such  market ;  to  take  stallages,  rents,  and  tolls 
in  respect  of  the  use  by  any  person  of  such  market-house : 
But  no  market  shall  be  established  in  pursuance  hereof,  so  as 
to  interfere  with  any  rights,  powers,  or  privileges  enjoyed  by 
any  person,  without  his  consent. 

For  the  purpose  of  enabling  the  Commissioners  to  establish 
markets  in  manner  aforesaid,  or  to  improve  and  regulate 
markets  already  established  in  any  burgh,  there  shall  be 
incorporated  with  this  Act  the  provisions  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  and  the  Markets  and  Fairs  (Weigh- 
ing of  Cattle)  Act,  1887,  in  so  far  as  the  same  relate  to 
markets — with  respect  to  the  holding  of  the  market  or  fair 
and  the  protection  thereof,  and  with  respect  to  the  weighing 
of  goods  and  carts,  and  with  respect  to  the  stallages,  rents, 
and  tolls,  and  with  respect  to  bye -laws:  Subject  to  this 
proviso,  that  all  tolls  leviable  by  the  Commissioners  in  pur- 
suance of  this  Act  shall  be  approved  of  by  the  Sheriff. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house,"  (4)  "burgh,"  (30)  "Sheriff." 

In  Henderson  v.  Earl  of  Mmto,  Ist  June  1860  (22  D.,  1126), 
parties  describing  themselves  as  "  residing  in  and  inhabitants  of  "  a 
village  not  incorporated  in  any  way,  and  not  having  any  charter  as  a 
burgh,  brought  an  action  of  declarator — 1.  Of  right  to  "the  free  use," 
as  in  times  past,  of  a  muir,  the  property  of  the  defender.  Held  {aff, 
judgment  of  Lord  Neaves),  that  so  vague  a  claim  was  not  admissible 
as  a  subject  of  action.  2.  Of  right  of  holding  markets  on  the  muir. 
They  did  not  connect  themselves  in  any  way  with  the  property,  nor 
did  they  produce  a  grant  of  holding  markets.  Held  (aff.  judgment 
of  Lord  Neaves),  that  the  pursuers  had  no  title  to  sue.  3.  There 
were  other  conclusions,  but  it  was  held  that  these  were  not  supported 
by  relevant  statements,  except  as  to  a  claim  of  right  of  way,  which, 
however,  was  misdescribed  in  the  conclusions,  though  not  in  the  conde- 
scendence annexed,  by  using  the  word  "  southeast"  instead  of  "  south- 
west." Held,  that  the  allowance  of  an  amendment  being  matter  of 
discretion,  it  was  inexpedient,  when  the  substantial  part  of  the  action 
was  being  thrown  aside,  to  allow  amendment  as  to  this  branch  of  the 
action,  the  party's  right  to  bring  a  new  action  not  being  impaired. 

See  with  regard  to  the  law  of  markets  in  Scotland,  Blackie  v. 
Magistrates  of  Edinburgh,  5th  February  1884  (11  B.,  783),  affirmed 
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18th  Feb.  1886  (13  K,  H.  L.,  78),  and  particularly  the  learned  and 
exhaustive  observations  of  Lord  Fraser  on  the  law  of  markets. 

Prior  to  1823,  the  fruit  and  vegetable  market  of  Edinburgh  was 
in  use  to  be  held  by  the  Magistrates,  in  virtue  of  their  exclusive 
right  to  hold  fairs  and  markets,  conferred  by  royal  grant  and  legis- 
lation following  thereon,  in  public  streets  of  the  city  at  places  varying 
from  time  to  time.  In  that  year  a  piece  of  ground  was  set  apart  and 
enclosed  for  the  purpose.  In  1860  the  ground  occupied  by  the 
market  was  acquired  by  a  railway  company,  under  an  Act  providing 
that  they  should  be  bound  to  construct  and  make  over  to  the  Magis- 
trates another  market-place,  not  in  the  open  street,  but  enclosed,  and 
of  not  less  accommodation  than  that  then  existing ;  and  the  company 
in  1869  agreed  with  the  Magistrates  to  provide  such  a  market-place, 
and  constructed  and  gave  over  to  the  Magistrates,  in  implement  of 
the  obligation,  a  new  market-place.  In  1874  an  Act  was  passed,  of 
which  sec.  8  provided  that  "  the  corporation  may  cover  in,  in  a  suitable 
and  convenient  manner,  the  fruit  and  vegetable  market-place,  and 
improve  and  better  adapt  the  same  for  the  purposes  of  such  market, 
and  for  the  accommodation  of  parties  using  the  same,  and  of  the  public, 
and  may  make  such  internal  and  other  arrangements  and  divisions  in 
regard  to  stands,  stalls,  and  shops  as  to  them  may  seem  suitable  :  Pro- 
vided always,  that  the  ground  floor  only  of  such  market-place  shall  be 
used  for  such  fruit  and  vegetable  market,  and  that  all  vacant  portions 
of  such  market-place,  whether  on  the  ground  floor  or  above  the  same, 
and  all  vacant  and  unlet  stands,  stalls,  or  shops  in  or  on  such  market- 
])Iace,  may  be  let  or  used  by  the  corporation  for  such  purposes,  and 
for  such  rents  or  rates,  as  to  them  shall  seem  proper."  Increased 
dues  were  paid  by  the  gardeners  for  their  stances  in  respect  of 
these  improvements.  The  market-place,  under  the  bye-laws  of  the 
Magistrates,  comprehended  not  only  the  market-house,  but  the 
streets,  etc.,  within  100  yards,  measured  from  any  part  of  it.  The 
market  was  held  in  the  mornings  of  three  days  in  each  week.  The 
Magistrates  having  given,  for  a  public  exhibition,  the  use  of  the 
market-place,  for  a  period  of  three  weeks,  so  as  to  exclude  the  market- 
gardeners  and  their  customers  from  the  market-house,  and  caused 
the  market  to  be  held  on  the  public  street,  within  the  100  yards' 
radius,  an  action  was  raised  by  the  market-gardeners  to  try  the 
question  of  the  power  of  the  Magistrates  so  to  act.  Held  (off,  judg- 
ment of  First  Division),  (1)  that  the  market-house  was  the  "market- 
place," within  the  meaning  of  sec.  8  above  quoted,  and  was  held  by 
the  Magistrates  primarily  for  use  as  a  fruit  and  vegetable  market ; 
and  (2)  that  it  was  beyond  the  powers  of  the  Magistrates  to  exclude 
the  market-gardeners,  and  the  public  using  the  market-house,  from 
the  use  of  it  for  three  weeks  continuously,  assigning  them  only 
unenclosed  ground  on  the  neighbouring  streets.  Opinion  {diff,  from 
First  Division),  that  the  Magistrates  had  no  discretion  to  exclude  the 
public  from  the  use  of  the  market  during  market  hours,  whether 
such  exclusion  was  to  the  extent  of  causing  serious  and  material 
inconvenience  or  not.  Blackie  and  Others  v.  Magistrates  of  Edin- 
burgh, p.  501,  18th  Feb.  1886  (13  B.,  H.  L.,  p.  78). 
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In  November  1892,  the  Magistrates  and  Town  Council  of  a  royal 
burgh  took  the  opinion  of  the  Lord  Advocate  (Balfour)  on  the  subject 
of  markets.  The  circumstances  were  as  follows: — By  the  burgh 
charter,  granted  by  King  James  VI.  in  1599,  power  was  given  to 
hold  a  weekly  market  on  Saturday,  and  four  annual  fairs.  Com- 
plaints had  been  made  as  to  the  ol^truction  and  annoyance  caused 
by  the  sale  of  cattle  by  auction  on  market-days  at  the  market-cross, 
being  the  part  of  the  High  Street  where  markets  were  in  use  to  be 
held,  and  Counsel's  advice  was  asked  as  to  the  Magistrates'  power  to 
cause  the  sale  of  cattle  to  take  place  at  a  more  convenient  and 
appropriate  place.  The  possible  bearing  of  sec.  251  of  the  General 
Police  Act,  1862  (sec.  381  (1)  of  the  1892  Act)  was  referred  to.  It 
was  pointed  out  that  the  sale  of  cattle  by  auction  is  a  modem 
practice,  and  that  the  auction  sales  took  place  in  High  Street  at  some 
distance  from  the  market-cross,  beyond  the  area  occupied  by  the 
weekly  market,  but  within  the  limits  to  which  the  half-yearly  term 
fairs  extend, — half-yearly  fairs  having  come  in  place  of  the  four  fairs 
mentioned  in  the  burgh  charter.  In  reply  to  queries,  the  Lord 
Advocate  (J.  B.  Balfour)  replied : — 

"1.  I  do  not  think  that,  for  the  purposes  of  the  present  question, 
there  is  any  distinction  in  law  between  sale  of  cattle  or  other  animals 
by  burgesses  or  others  themselves  in  open  market,  and  the  sale  of 
such  animals  by  auction.  Both  are  lawful  methods  of  selling ;  and 
although  the  fact  that  sales  by  auction  may  lead  to  larger  bodies  of 
persons  congregating  than  private  sales,  might  form  a  ground  for  the 
memorialists  varying  the  site  of  the  market,  or  for  their  making  pro- 
visions for  reasonable  transit  being  secured  while  the  sales  are 
proceeding,  it  does  not  appear  to  me  that  the  memorialists  would  be 
entitled  to  prohibit  a  sale  merely  because  it  was  by  auction. 

"  2.  I  do  not  think  that  any  of  the  rights  of  public  market  granted 
by  the  burgh  charter  are  affected  or  restricted  by  the  provisions  in 
sec.  251  of  the  General  Police  Act  which  has  been  quoted,  or  by 
other  sections  of  the  Act  giving  the  Police  Commissioners  power  to 
regulate  street  traffic  and  prevent  obstructions.  Sec.  251  provides 
penalties  for  various  offences,  but  it  does  not  authorise  the  imposition 
of  any  penalty  for  selling  animals  in  a  market,  or  market-place,  or  fair 
lawfully  appointed  for  that  purpose ;  and  it  appears  to  me  that  where 
markets  and  fairs  have  from  time  immemorial  been  held  at  particular 
places  in  a  royal  burgh,  having  a  grant  of  market  rights,  these  places 
would  be  held  to  be  lawfully  appointed  in  the  sense  of  the  Act, 
unless  and  until  the  Magistrates  and  Town  Council  provided  some 
other  convenient  place,  and  declared  that  it  should  in  future  be  the 
place  for  holding  the  markets  and  fairs. 

"  3.  I  am  of  opinion  that  the  memorialists  would  not  at  common 
law,  as  Magistrates  and  Town  Council,  be  entitled  to  prohibit  cattle 
or  other  animals  from  being  sold  on  market  or  fair  days  respectively, 
whether  by  auction  or  otherwise,  on  the  High  Street,  within  the 
places  where  markets  and  fairs  have  been  in  use  to  be  held,  unless 
they  provided  another  convenient  place,  or  other  convenient  places, 
for  conducting  such  sales.     But  I  consider,  especially  having  regard, 
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Ms  ihe  opinion  delivered  in  the  House  of  Lords  in  the  case  of  the 
Magistrates  of  Edinburgh  v.  Blackie,  etc,  that  the  Magistrates  and 
Town  Council  would,  at  common  law,  be  entitled  to  change  the  site 
of  the  markets  or  places  for  selling  cattle  for  some  other  convenient 
place-  I  think,  however,  that  it  is  very  doubtful  whether  the 
Magistrates  could  %yi  such  a  place  beyond  the  limits  of  the  burgh, 
unless  they  could  show  that  there  was  no  convenient  place  within 
the  burgh,  and  that  the  place  fixed  outside  of  it  was  itself  convenient. 
By  prohibiting  the  sale  of  cattle  at  the  accustomed  places  in  the 
High  Street,  without  provfding  any  other  convenient  places,  the 
Magistrates  and  Council  would  in  effect  be  extinguishing  a  right  of 
market  held  under  royal  grant,  and  this  they  have  not,  in  my  judg- 
ment, power  to  do.  I  consider,  however,  that  the  Magistrates  and 
CouncU  have  power  to  prohibit  the  sale  of  cattle  at  parts  of  the  High 
Street,  or  other  places  in  the  burgh,  where  it  has  not  been  the 
practice  to  hold  such  sales,  provided  always  that  they  allow  such 
sales  to  continue  in  places  where  they  have  been  in  use  to  be  held. 

''4%  I  am  of  opinion  that  the  memorialists,  as  Commissioners  of 
Police,  are  not  entitled  to  prohibit  cattle  from  being  sold  by  auction 
or  otherwise,  on  the  High  Street^  at  the  place  where  they  have  been 
in  use  to  be  sold  at  weekly  markets,  or  to  prohibit  such  sales  at  the 
periodical  fairs,  at  places  where  they,  have  been  in  use  to  be  sold  at 
these  fairs;  but  I  consider  that  they  have  power  to  prevent  such 
sales  from  being  held  at  other  peaces  than  those  where  it  has  been 
the  practice  to  hold  them,  at  the  markets  and  fairs  respectively,  or  at 
new  sites  for  markets  which  may  have  been  substituted  by  the  Magis- 
trates and  Council  for  those  at  which  the  markets  and  furs  have 
previously  been  held." 

In  answer  to  the  question,  How  the  memorialists  could  best  remove 
the  obstruction  and  annoyance  caused  by  the  auction  sales  in  the 
High  Street,  the  Lord  Advocate  said : — 

"  5.  The  only  effective  mode  by  which  it  appears  to  me  that  the 
memorialists  could  accomplish  the  object  which  they  have  in  view^* 
would  be  by  providing  a  new  and  convenient  market-place  within 
the  burgh,  and  declaring  that  it  is  in  future  to  bo  the  place  for  the 
sale  of  cattle  and  other  animals,  in  lieu  of  those  previously  used  for 
that  purpose.  It  does  not  seem  to  me  that  any  material  difference 
will  be  made  by  the  variation  in  the  language  of  sec.  381  of  the 
General  Police  Act,  1892,  as  compared  with  sec.  251  of  the 
Police  Act  of  1862.  I  think  the  words  in  the  Act  of  1892,  *or 
other  place  lawfully  appointed  by  the  Commissioners  for  that  pur- 
pose,' have  reference  (primarily  at  least)  to  the  statutory  powers 
which  Commissioners  of  Police  have  of  establishing  new  markets. 
Vide  sec  364  of  the  Act  of  1862  and  sec  277  of  the  Act  of  1892. 
I  do  not  find  in  either  Act  any  power  conferred  upon  Commissioners, 
of  Police  to  suppress  markets  held  under  royal  grants  at  particular 
places  from  time  immemoriaL 

"  6.  As  I  have  already  stated,  I  consider  that  the  providing  of  a 
new  and  convenient  market  site  within  the  burgh  would  be  a  con-, 
dition  precedent  to  the  j)ower  of  the.  memorialists  to  prohibit  the 
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selling  of  cattle  at  the  ordiuary  place  of  market,  and  I  consider  that 
they  would  only  be  entitled  to  levy  such  dues  at  the  substituted 
place  as  they  have  been  in  use  to  levy  at  the  present  place.  The 
power  of  levying  tolls  conferred  by  sees.  364  of  the  Act  of  1862,  and 
277  of  the  Act  of  1892,  appears  to  m,e  to  relate  to  new  markets 
established  by  the  Commissioners  under  one  or  other  of  these  sec- 
tions; but  I  do  not  think  that  the  fact  of  the  Commissioners 
establishing  such  a  new  market  would  entitle  them,  either  in  their 
capacity  of  Magistrates  and  Council,  or  of  Commissioners,  to  suppressr 
an  existing  market  held  under  royiJ  grant." 

In  Murray  t;.  Magistrates  of  Forfar,  12th  Nov:  1892  (reported 
Scotsman,  14th  Nov.  1892),  Dr.  William  F.  Murray,  Forfar,  sought 
to  have  the  respondents  interdicted  from  letting  a  portion  of  the 
Market  Muir  for  ten  years  for  the  purpose  of  being  used  as  an 
auction  mart  by  the  tenants.  Lord  Kincairney  said  that  the  pro- 
posed transaction  involved — (1)  the  exclusion  of  the  public,  qua  such, 
from  the  portion  of  the  Muir  to  be  let ;  (2)  the  use  of  it  by  the 
tenants  as  an  agricultural  market ;  and  (3)  the  surrender  by  the 
Magistrates  of  their  power,  quoad  tdtray  to  regulate  the  use  of  it. 
That  was  the  transaction  which  the  complainer  sought  to  prevent  by 
this  interdict  He  maintained  that  the  Market  Muir  had  been 
dedicated  to  the  public  of  Forfar  for  the  purpose  of  recreation  ;  that 
it  was  held  by  the  Magistrates  in  trust  for  that  use ;  and  that^  there- 
fore, no  part  of  it  could  be  lawfully  withdrawn  from  the  public  use. 
The  Magistrates  maintained  that  the  proposed  lease  of  part  of  the 
Muir  as  an  auction  mart  was  within  their  powers.  The  question, 
therefore,  was  not  whether  the  Magistrates  had  power  to  alienate  or 
feu  the  whole  of  the  Muir,  or  any  part  of  it,  for  any  purpose  they 
pleased,  but  whether  they  could  lawfully  devote  a  part  of  it  to  this 
particular  use.  Neither,  on  the  other  hand,  was  the  question  whether 
they  could  permanently  occupy  the  stance  for  holding  markets  under 
their  own  control,  but  whether  they  could  let  a  part  of  the  Muir  to 
tenants  for  that  purpose.  The  Market  Muir  of  Forfar  was  an  open 
space,  slightly  exceeding  9  acres  in  extent,  situated  in  the  vicinity  of 
the  town,  on  the  north-east  side  of  it.  The  site  which  it  was  pro- 
posed to  enclose  and  use  as  an  auction  mart  was  on  the  south  side 
of  the  Muir.  The  proof  of  public  use  of  the  Muir  for  the  purpose  of 
recreation  was,  his  Lordship  thought,  much  as  was  usually  led  in 
such  cases.  There  were  no  records  which  carried  it  back  beyond 
living  memory,  and  it  had  been  proved  that  the  public  had  been  in 
use  to  play  various  games  on  the  Muir,  such  as  golf,  cricket,  shinty, 
and  other  games,  and  of  using  it  generally  as  a  public  green  without 
any  direct  permission  from  the  Magistrates,  or  any  direct  interference 
by  them,  and  that  a  part  of  the  Muir  had  been  so  used  from  time 
immemorial.  It  had  been  maintained  that  the  proof  as  to  playing 
games  was  but  scanty,  and  as  to  playing  golf  contemptible  and 
ridiculous,  and  it  was  true  that  the  Muir  was  never  a  very  ample 
space,  and  never  was  and  certainly  was  not  now  the  ideal  of  a  golfing 
links,  according  to  present  requirements.  Still  the  proof  of  the 
public  use  for  playing  games,  such  as  they  were,  was  as  much  as 
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could  be  reasonably  expected.  Perhaps  the  most  striking  proof  of 
the  use  of  the  Muir  for  public  recreation  was  to  be  found  in  the  con- 
ditions of  roup  of  the  gracing  of  the  Muir  from  1860  downwards,  in 
which  there  W6is  expressly  reserved  liberty  to  the  inhabitants  to  play 
at  golf  and  other  games.  The  title  of  the  Magistrates  was  a  Crown 
charter  of  confirmation  and  infeftment,  dated  in  May  1665,  and  the 
salient  features  of  the  case  were— (1)  the  charter  contained  no  grant 
of  common  ground ;  (2)  the  primary  use  of  the  Muir  must  be  held  to 
be  for  holding  markets ;  (3)  the  old  part  of  the  Muir  had  been  used 
for  purposes  of  recreation  from  time  immemorial,  and  the  other  part 
since  its  acquisition  not  quite  forty  years  ago ;  (4)  various  portions 
of  it  had  been  alienated  publicly  from  time  to  time ;  and  (5)  the 
present  alienation  was  for  the  purpose  of  a  market  His  Lordship 
had  formed  the  opinion  that  the  character  and  the  amount  of  the 
public  use  which  was  made  of  this  Muir  warranted  the  conclusion 
that  the  old  part  of  the  Muir  was  by  the  Crown  grant  dedicated  to 
public  uses.  He  thou;(ht,  however,  that  this  Muir  was  not  dedicated 
to  public  uses  solely,  but  to  be  used  as  a  public  market  also.  But 
these  two  uses  were  compatible,  and  it  appeared  to  him  that  the 
Muir  was  not  the  less  a  public  green  because  it  was  a  Market  Muir. 
He  also  held  that  the  previous  alienations  of  the  Market  Muir  did. 
not  of  themselves  afford  any  answer  to  the  com^ilainer's  case.  The 
conclusion  at  which  he  arrived  was  that  it  was  not  lawful  for  the 
Magistrates  to  grant  the  lease  which  they  proposed  of  any  part  of  the 
old  Muir,  but  that  it  was  competent  for  them  to  grant  a  lease  of  the 
excambed  part.  Findings  were  pronounced  accordingly,  to  the  effect 
that  the  Market  Muir  of  Forfar  consisted  of  two  portions — the  one  held 
under  an  original  Crown  charter,  dated  in  1665,  the  other  acquired 
by  the  Magistrates  by  excambion  with  the  proprietor  of  the  adjoining 
lands  of  Carsegray  in  1853 ;  that  the  old  portion  of  the  Muir  had 
from  time  immemorial,  and  the  new  portion  had  from  the  date  of  its 
acquisition,  or  shortly  thereafter,  been  used  as  a  place  for  holding 
markets,  and  also  for  purposes  of  public  recreation ;  that  the  Magis- 
trates held  the  old  portion  subject  to  the  public  right  of  recreation 
thereon,  and  were  not  entitled  to  alienate  any  portion  thereof,  or  to 
let  it  on  lease,  or  to  withdraw  it  from  public  use ;  and  that  the 
Magistrates  held  the  new  part  of  the  Muir  without  any  such 
limitation.  Interdict  was  accordingly  granted  in  regard  to  the 
ground  forming  part  of  the  original  Muir,  but  refused  in  so  far  as 
regards  the  part  acquired  in  1853,  and  the  complainer  was  found 
entitled  to  expenses,  subject  to  a  modification  of  one-third. 

In  England,  a  Local  Board,  acting  under  the  powers  of  the  Local 
(yovemment  Act  and  the  Market  and  Fairs  Clauses  Act,  made  bye- 
laws  directing  that  cattle  markets  and  an  annual  show  of  horses 
should  be  held  in  prescribed  places,  and  appointed  a  toll  for  cattle, 
horses,  etc.,  exposed  for  sale  in  such  markets.  An  auctioneer,  at 
the  time  when  these  markets  were  established,  possessed  a  building 
called  the  "  Agricultural  Hall,"  which  was  erected  before  the  bye- 
laws  were  made.  His  dwelling-house  was  separated  from  the  hall 
by  a  harness-room  and  stable,  and  he  sold  cattle,  etc.,  by  auction  in 
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the  hall  on  market  days.  The  Court  held  that,  having  regard  to  lh« 
nature  and  extent  of  the  auctioneer's  premises,  they  were  not  part  of 
his  dwelling-place  or  shop,  within  the  meaning  of  the  above  section, 
and  that  tlie  business  carried  on  by  him  was  not  a  "  right,  power,  or 
privilege,"  which  he  enjoyed  when  the  market  was  established, 
within  the  provisions  of  the  Local  Government  Act,  1858,  21  &  2l 
Vict.  c.  98,  sec  50,  which  was  similar  to  the  last  clause  of  sec.  166 
of  the  Public  Health  Act,  1875.  Fearon  v,  Mitchell  (L.  R.,  7  Q.  B., 
690;  41  L.  J.,  M.  C,  170;  27  L.  T.,  N.  S.,  33;  36  J.  P.,  804). 

A  vessel  moored  to  a  wharf  on  a  canal  within  the  limits  of  a  Local 
Market  Act  was  held  not  to  be  a  **  shop,"  within  the  exception,  "  any 
shop  attached  to  and  r being  part  of  any  dwelling-house,"  in  which 
goods  subject  to  tolls  might  be  sold  without  incurring  the  penalty, 
provided  by  the  Act.  But  to  bring  a  shop  within  the  exemption, 
it  need  not  be  attached  to  any  part  of  the  dwelling-house  of  the 
person  who  sells  the  goods.  It  was  also  held  in  the  same  case  that 
a  sale  by  auction  in  a  shop  attached  to  and  being  part  of  a  dwelling- 
house  is  privileged.  Wiltshire  v.  Baker,  Wiltshire  v.  Willett  (11 
C.  B.,  N.  S.,  240;  31  L.  J.,  M.  C,  8;  5  L.  T.,  N.  S.,  355;  10 
W.  R,  44,  89;  26  J.  P.,  312). 

In  the  following  case,  a  place  where  goods  were  sold  was  held  not 
to  be  a  shop  within  the  meaning  of  sec.  13.  The  appellant  exposed 
laces,  tapes,  buttons,  and  combs  for  sale  in  a  stmcture  within  a 
bui^h,  but  not  within  the  limits  of  the  market,  as  fixed  by  the  bye- 
laws.  The  main  supports  of  the  structure  consisted  of  poles  or 
])ieces  of  wood  (formerly  used  as  a  stall  in  the  market-place)  let  into 
the  ground  in  a  public-house  yard.  The  structure  consisted  of  the> 
upright  posts  fixed  in  the  ground,  of  cross  pieces  of  wood,  on  whicU 
the  counter-boards  were  supported,  and  a  wooden  roof  projecting  a 
considerable  distance  beyond  the  counter-boards  on  each  side,  so  asr 
to  shelter  the  sellers  on  one  side  and  the  buyers  on  the  other.  The 
sellers  were  protected  behind  a  wooden  framework.  The  stall 
Avas  fitted  with  a  door  which  might  be  locked,  and  a  window-frame, 
and  it  had  shelves.  The  structure  was  of  a  slight  chai-acter,  and 
not  weather-proof.  It  was  let  by  the  week,  and  was  not  rated  to  the 
local  taxes.  Pope  v.  Whalley  (11  L.  T.,  N.  S.,  769;  34  L.  J., 
M.  C,  76  ;  11  Jur.,  N.  S.,  444 ;  6  B.  and  S.,  303 ;  13  W.  K.,  402 ; 
29  J.  P.,  134). 

By  sec.  38  of  the  Swansea  Corporation  Act,  1863,  every  person 
exposing  for  sale  in  any  place  within  the  borough,  "  except  in  his 
own  dwelling-place  or  shop,"  any  articles  in  respect  of  which  tolls 
are  by  the  Act  authorised  to  be  taken  in  the  market,  is  liable  to  a 
penalty.  A  person  having  exposed  for  sale  two  hundred  sheep  in 
an  open  yard  separated  from  his  house  by  a  small  covered  space,  and 
extending  about  160  feet  from  the  street  doors,  was  held  to  have 
been  rightly  convicted  of  a  contravention  of  the  Act.  M*Hole  i?. 
Davies  (L  R,  1  Q.  B.  D.,  59;  45  L.  J.,  M.  C,  30;  33  L.  T., 
N.  S.,  502 ;  24  W.  R,  343 ;  40  J.  P.,  548). 

A  person  was  convicted  under  sub-sec.  (13)  for  having  exposed 
goods  for  sale  under  a  wooden  shed  affixed  to  his  house  or  shop,  and 
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supported  on  wooden  posts.  This  shed  had  been  erected  for  a  period 
of  eighteen  years,  and  previous  to  its  erection  there  had  been  stone 
flags  built  into  and  forming  part  of  the  house,  beyond  which  they 
projected  3  feet,  the  flags  still  remaining  beneath,  and  assisting  to 
support  the  wooden  shed.  Under  these  circumstances,  it  was  held 
that  the  wooden  shed  was  pnrt  of  the  appellant's  house  or  shop,  and 
so  came  within  the  exception  in  the  above  section  of  the  Act 
Ashworth  V,  Heywood  (L.  R,  4  Q.  B.,  316  ;  20  L.  T.,  N.  S.,  432  :  10 
B.  and  S.,  309 ;  38  L.  J.,  M.  C,  91 ;  17  W.  R.,  668 ;  33  J.  P.,  565). 
"  In  a  case  in  which  a  person  sold  articles  liable  to  toll  in  a  skittle 
ground,  enclosed,  roofed  in,  and  having  a  door  leading  into  the 
street,  and  let  to  him  for  two  days,  it  was  held  that  the  place  was 
not  his  shop  within  the  meaning  of  the  Act.  Hooper  t?.  Kenshole 
(L.  R.,  2  Q.  B.  D.,  127 ;  46  L.  J.,  M.  C,  160;  36  L.  T.,  N.  S., 
HI ;  25  W.  R,  368;  41  J.  P.,  182)."— Glen,  p.  722. 

Disturbance  0/ Market. — "As  an  ordinary  rule,  the  sale  of  a  man's 
own  goods  in  the  regular  and  ordinary  course  of  business  in  his  own 
shop,  away  from  the  market,  is  not  a  disturbance  of  a  market,  and 
something  more  must  be  shown  to  make  it  a  disturbance — as,  for 
instance,  that  under  pretence  of  carrying  on  his  business  he  takes  in 
the  goods  of  other  people,  and  enables  them  to  be  sold  at  the  shop, 
or  that  he  goes  into  the  market  to  solicit  people  to  come  out  to  him. 
Mayor,  etc.,  of  Manchester  v.  Lyons  (L.  R,  22  Ch.  D.,  287  ;  47 
L.  T.,  N.  S.,  677). 

"  The  right  of  the  owner  of  a  market  to  prevent  tradesmen  from 
selling  marketable  articles  in  their  shops  within  the  limits  of  his 
franchise,  without  paying  the  market  dues,  may  he  gained  by 
immemorial  custom  or  prescription,  when  such  a  right  cannot  be 
inferred  from  the  existence  of  a  mere  grant  of  a  market.  Mayor, 
etc.,  of  Penrhyn  v.  Best  (L.  R,  3  Exch.  D.,  292 ;  48  L.  J.,  Exch., 
103 ;  38  L.  T.,  N.  S.,  805  ;  27  W.  R,  126 ;  42  J.  P.,  629). 

"  A  new  market  held  in  the  same  town  with  an  old  market,  if  held 
upon  the  same  day,  is  a  disturbance  of  the  latter  by  intendment  of 
law ;  but  if  it  be  held  on  a  different  day  it  is  only  evidence  for  the 
jury  of  disturbance.  Dorchester,  Mayor  of,  v,  Ensor  (L.  R.,  4  Exch., 
335 ;  39  L.  J.,  Ex.,  11 ;  21  L.  T.,  N.  S.,  145;  34  J.  P.,  167). 

"An  interlocutory  injunction  to  restrain  holding  a  market  on 
Mondays  as  intended,  at  the  instance  of  owners  of  market  tolls  under 
a  grant  of  Henry  III.,  which  gave  them  the  right  to  hold  a  market 
on  Thursdays,  was  discharged  by  the  CJourt  of  Appeal,  on  the 
defendants  undertaking  to  keep  an  account,  because  their  proceed- 
ings, if  found  at  the  hearing  to  be  wrong,  would  not  inflict  irremedi- 
able damage  on  the  plaintiff ;  while,  if  the  defendants  were  successful, 
there  would  be  great  difficulty  in  estimating  the  amount  of  damage 
that  they  had  sustained.  Elwes  v.  Payne  (L.  R,  12  Ch.  D.,  468 ; 
48  L.  J.,  Ch.,  831 ;  41  L.  T.,  N.  S.,  118 ;  28  W.  R,  234)."-.Glen, 
p.  722. 

**  In  a  case  in  which  a  person  was  charged  under  a  Local  Act  with 
selling  goods  within  the  limita  of  a  market  without  a  licence  or 
Laving  paid  the  toll,  it  was  held  that  the  offence  was  not  to  be  con- 
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cloned  by  the  offender  paying  the  toll,  but  he  was  still  liable  to  the 
penalty.  Carter  w.  Parkhouse  (22  L.  T.,  N.  S.,  788 ;  34  J.  P.,  438)." 
—Glen,  p.  722. 

"  This  expression  has  reference  to  the  boundaries  of  the  district, 
and  not  of  the  market  Casswell  v.  Cook  (31  L.  J.,  M.  C,  185 ; 
11  C.  B.,  N.  S.,  637 ;  27  J.  P.,  183)."— Glen,  p.  721. 

"The  sale  of  an  article  liable  to  toll  is  not  a  sale  within  this 
section,  if  the  sale  be  without  the  limits  of  the  Act,  although  the 
delivery  be  within  such  limits.  Therefore,  a  defendant  who  con- 
tracted to  kill  and  deliver,  within  the  limits  of  the  Act,  a  certain 
number  of  pigs,  for  the  sale  of  which  within  the  limits  a  toll  was  pay- 
able under  the  Special  Act,  was  not  liable  to  a  conviction  under  this 
section.     Bourne  v.  Lowndes  (31  L.  T.,  0.  S.,  114  j  22  J.  P.,  354). 

"  So,  evidence  of  the  sale  of  an  article,  by  sample,  in  a  shop  near 
to  the  com  market,  on  a  market  day,  is  not  j9er  tse  evidence  of  an 
infringement  of  the  market.  Brecon,  Mayor,  etc.,  v.  Edwards  (8 
Jur.,  N.  S.,  461), 

"  In  a  case  in  the  Irish  Courts,  market  tolls  were  held  not  to  be 
leviable  on  a  sale  in  or  under  premises  in  a  city,  if  the  com  was 
outside  tbe  city,  or  (according  to  the  opinion  of  the  majority  of  the 
Court)  even  if  the  corn  were  within  the  city.  Webber  r.  Adams 
(5  Irish  C.  L.  Rep.,  146)."— Glen,  721. 

"  And  in  another  Irish  case  it  was  held  that  the  bidk  of  the  goods 
must  be  within  the  prescribed  limits  at  the  time  of  sale.  Newtonards 
Town  Commissioners  r.  Woods  (11  Irish  C.  L.  R,  506)." — Glen, 
p.  721. 

TolU. — "  A  toll  exacted  in  a  market  held  on  a  highway  is  not  a 
toll  for  passing  and  repassing ;  but  it  imparts  a  licence  to  rest  and 
stay  upon  the  land  for  the  purpose  of  selling  marketable  commodities, 
and  the  spot  in  which  the  articles  are  exposed  for  sale  in  efTcct 
becomes  part  of  the  market.  Lawrence  v.  Hitch  (L.  R.,  3  Q.  B., 
521 ;  9  B.  and  S.,  479 ;  37  L.  J.,  Q.  B.,  209 ;  18  L.  T.,  K  S.,  483 ; 
16  W.  R,  467). 

"  With  regard  to  fees  payable  by  custom,  it  was  held  that  it  was 
no  objection  to  an  alleged  custom  to  fish,  that  the  fee  alleged  to  have 
been  paid  for  the  licence  was  not  a  fixed  fee,  but  one  of  reasonable 
amount     Mills  v.  Mayor  of  Colchester  (L.  R,  3  C.  P.,  575). 

"  A  Local  Act  authorising  toll  to  be  taken  from  the  occupiers  of 
stalls  for  the  sale  of  certain  articles,  according  to  the  dimensions  of 
the  stalls,  was  held  not  to  authorise  toll  to  be  taken  in  respect  of  the 
articles  sold,  but  only  in  respect  of  the  space  occupied  by  the  stall ; 
and  that,  therefore,  the  articles  in  question  might  be  sold  elsewhere 
than  in  the  market  place  without  contravention  of  sec.  13.  Casswell 
V.  Cook  (31  L.  J.,  M.  C,  185 ;  11  C.  B.,  N.  S.,  637 ;  27  J.  P.,  183)." 
—Glen,  p.  721. 

Saving  for  Privileges, — "The  mere  fact  that  a  person  held  a 
market  previously  to  the  establishment  of  one  by  the  Local  Authority, 
does  not  give  him  a  right,  power,  or  privilege  within  sec.  166. 
Fearon  v,  Mitchell  (L.  R,  7  Q.  B.,  690;  41  L.  J.,  M.  C,  170;  27 
L,  T.,  N.  S.,  33 ;  36  J.  P.,  8ff4). 
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"A  market  may  be  held  by  custom  in  a  public  highway.  See 
Rex  V.  Smith  (4  Esp.,  110) ;  Elwood  v.  Bullock  (6  Q.  B.,  411 ;  13 
L.  J^  Q.  B.,  330 ;  8  Jur.,  1044).  And  statutory  provisions  giving 
the  Local  Authority  the  control  of  the  streets  do  not  abrogate  the  right 
to  hold  the  market.  Per  Lord  Selborne,  L.  C. :  Certain  things,  which 
in  the  absence  of  market  rights  might  be  nuisances  in  public  streets, 
were  treated  as  nuisances,  which  the  Local  Authorities  might  abate, 
in  those  Acts  of  Parliament  (the  Metropolitan  Paving  Acts,  12 
Geo.  IIL  c.  38;  28  Geo.  IIL  c  60;  57  Geo.  IIL  c.  29).  But 
not  a  word  was  said  about  the  market,  not  a  word  from  which  it 
could  be  inferred  that  it  was  meant  to  repeal  market  rights  or  to 
treat  as  nuisances  things  which  could  be  justified  as  market  rights. 
Great  Eastern  Railway  Company  w.  Goldsmid  (L  R.,  9  App.  Cas., 
927 ;  62  L  T.,  N.  S.,  270).  See  also  Attorney-General  v.  Horner 
(L  R,  11  App.  Cas.,  66 ;  55  L.  J.,  Ch.,  193 ;  54  L  T.,  N.  S.,  281 ; 
34  W.  R.,  641).  Homer  v.  Whitechapel  (51  L.  T.,  N.  S.,  414)."— 
Glen,  p.  314. 

Change  of  Site  of  Market, — "  Where  a  corporation  elect  to  pro- 
ceed under  the  Act,  instead  of  asserting  their  common-law  right  as 
a  corporation,  they  will  be  bound  to  proceed  according  to  the  pro- 
visions of  the  Act.  Thus,  although  there  may  be  a  clear  right  at 
law  in  the  corporation  of  a  borough  to  change  the  site  of  a  market, 
yet  if  the  corporation  proceed  under  the  Act  to  change  such  site, 
and  transfer  and  regulate  the  market,  they  must  not  exceed  the 
powers  conferred  upon  them  by  the  Act,  although  less  extensive 
than  their  rights  at  common  law.  Ellis  v.  Corporation  of  Bridgenorth 
(4  L.  T.,  N.  S.,  112 ;  2  J.  and  H.,  67). 

''From  time  immemorial  a  market  had  been  held  in  the  High 
Street  of  a  borough ;  the  plaintiff  in  an  action  was  the  owner  and 
occupier  of  a  house  in  the  High  Street,  and  he  and  others  had  from 
time  immemorial  erected  stalls  opposite  their  respective  houses,  and 
exposed  goods  for  sale,  free  of  stallage.  The  defendants  in  the 
action  were  the  lords  of  the  manor  and  owners  of  the  market,  and 
they  removed  the  market  to  another  place  under  the  Local  Govern- 
ment Act,  and  so  injured  the  plaintiff.  It  was  held  that  there  was 
sufficient  connection  between  the  enjoyment  of  the  house  of  the 
plaintiff  and  the  enjoyment  of  the  stall  to  satisfy  the  rule  of  law ; 
see  Ackroyd  ».  Smith  (10  C.  B.,  164);  Bailey  v.  Stephens  (12 
C.  B.,  N.  S.,  91 ;  31  L.  J.,  C.  P.,  226 ;  6  L  T.,  N.  S.,  356) ;  that 
no  right  can  be  annexed  to  a  house  or  land  which  is  unconnected 
with  the  enjoyment  or  occupation  thereof ;  and  that,  whatever  was 
the  origin  of  the  plaintiff's  right,  he  was  entitled  to  compensation 
for  the  injury  sustained  bv  the  removal  of  the  market.  Ellis  v, 
Bridgnorth  Mayor  (9  Jur.,"  N.  S.,  1078;  15  C.  B.,  N.  S.,  52;  32 
L.  J.,  C.  P.,  273;  8  L.  T.,  N.  S.,  668;  12  W.  R.,  56)."— Glen, 
p.  313. 

Purchase  of  Rights  in  Markets. — "A  corporation  purchased  an 
ancient  franchise,  which  was  for  holding  a  market  on  Saturdays  in 
one  of  the  townshijjs  of  their  borough.  A  Local  Act  subsequently 
empowered  them  to  hold  markets  on  any  day,  at  any  place  in  the 
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borough,  and  to  charge  tolls  which  were  higher  than  the  old 
accustomed  tolls,  and  certain  new  tolls.  It  was  held  by  the  Court 
of  Appeal,  that  as  under  the  Act  there  was  a  change  of  time,  place, 
and  charges,  an  imposition  of  new  charges,  and  an  extension  of  the 
market  from  the  township  to  the  borough,  the  eifect  of  the  Act  was 
to  substitute  the  new  market  rights  for  the  old,  and  to  extinguish 
the  ancient  franchise.  Mayor,  etc.,  of  Manchester  j?.  Lyons  (L.  R., 
22  Ch.  D.,  287)."— Glen,  p.  313. 

.  Sale  of  Unwholesome  Food. — "The  exposure  for  sale  in  a  public 
market  of  meat  unfit  for  food  is  an  offence  indictable  at  common 
law.  Reg.  r.  Stephenson  (2  F.  and  F.,  106).  And  by  the  Markets 
and  Fairs  Clauses  Act,  1847,  a  penalty  is  imposed  on  persons  selling 
or  exposing  for  sale  any  unwholesome  meat  or  provisions  in  the 
market  or  fair  (10  Vict.  c.  14,  sec.  15). 

"A  salesman  who  sells  in  a  public  market  meat  which  has  no 
defect  discoverable  by  an  ordinary  inspection,  but  which  is  after- 
wards  found  to  be  unfit  for  human  food,  to  a  purchaser  who  selects 
it  himself,  does  not  impliedly  warrant  that  the  meat  is  good,  and  is 
not  liable  to  refund  the  price  to  the  purchaser.  Smith  v.  Baker  (40 
L.  T.,  N.  S.,  261)."— Glen,  p.  193. 

Provision  of  Conveniences. — "  The  owners  of  a  market  for  the  sale 
of  cattle,  who  received  tolls  for  cattle  brought  into  the  market,  put 
up  some  railings  round  a  statue  in  the  street  where  the  market  was 
held.  In  an  action  to  recover  damages  for  the  loss  of  a  cow  that  had 
tried  to  jump  the  railings  and  had  been  killed,  the  jury  found  that 
the  railings  were  kept  negligently  in  not  being  of  a  sufficient  height, 
and  it  was  held  on  appeal  that  the  action  was  maintainable  because 
there  was  a  prima  facie  duty  on  the  owners  of  the  market  to  provide  a 
reasonably  safe  place  for  the  receipt  and  storage  of  cattle  which  were 
brought  into  the  market  at  their  invitation  and  for  their  profit,  and 
it  was  not  found  that  the  dangerous  condition  of  the  railings  was 
obvious  to  persons  using  the  market.  Lax  v,  Darlington  Mayor, 
etc.  (L.  R.,  5  Exch.  D.,  28 ;  49  L.  J.,  Q.  B.,  105 ;  41  L.  T.,  N.  S., 
489;  28  W.  K,  221 ;  44  J.  P.,  312)."— Glen,  p.  313. 


Slaughter-Houses. 

278.  Commissioners  may  License  Slaughter- 
houses.— The  Commissioners  may  provide,  establish,  im- 
prove, or  extend,  within  or  without  the  burgh,  fit  shambles  or 
slaughter-houses  for  the  purpose  of  slaughtering  cattle,  and 
for  that  purpose  may  borrow  such  sums  of  money  as  they 
shall  find  necessary,  on  the  security  of  the  burgh  general 
assessment,  and  of  the  rates  to  be  taken  and  levied  for  the 
use  of  such  shambles  and  slaugliter-houses,  and  of  the 
shambles  or  slaughter-houses  and  ground  on  which  the  same 
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^re  erected,  or  on  any  one  or  roore  thereof,  and  they  may  also 
license  such  slaughter-houses  as  they  may  from  time  to  tinie 
think  proper,  for  slaughtering  cattle  within  the  burgh. 

And  where  in  any  burgh  the  Commissioners,  or  their 
predecessors  in  office,  shall  have  provided  and  established 
such  shambles  or  slaughter-houses,  and  shall  have  paid  for 
that  purpose  moneys  out  of  the  police  or  other  funds  under 
their  charge,  the  Commissioners  may  repay  sucli  moneys  out 
of  the  burgh  general  assessment,  or  out  of  any  moneys 
borrowed  on  the  security  thereof,  in  so  far  as  the  moneys  so 
paid  exceed  in  amount  the  moneys  borrowed  for  the  purposes 
of  such  shambles  or  slaughter-houses,  under  the  powers  of 
any  Special  Act  or  Provisional  Order,  and  may  for  the  purpose 
of  such  repayment  borrow  money  on  the  security  of  the 
burgh  general  assessment;  and  they  may  also  apply  any 
funds  under  their  churge  towards  the  maintenance  and 
management  of  such  shambles  or  slaughter-houses,  and  the 
payment  of  any  feu  -  duties  or  other  annual  burdens 
affecting  the  same,  in  the  event  of  the  rates  levied  for 
the  use  thereof  not  being  sufficient  for  those  purposes.   . 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (5)  "cattle."  See  sec.  340  as  to  "burgh  general  assess- 
ment."    See  sees.  374  to  379  as  to  borrowing  money. 

The  following  is  the  definition  of  "slaughter-house"  given  in 
the  English  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55:— 
"Slaughter-house"  includes  the  buildings  and  places  commonly 
called  slaughter-houses  and  knackers'  yards,  and  any  building  or 
place  used  for  slaughtering  cattle,  horses,  or  animals  of  any  descrip- 
tion for  sale. 

In  Pentland  v.  Henderson,  2nd  March  1855  (17  D.,  542),  a 
petition  was  presented  to  the  Sheriff  of  Edinburgh,  for  interdict 
against  an  alleged  nuisance,  arising  from  the  use  of  certain  premises 
as  a  slaughter-house,  which  petition  the  Sheriff  dismissed  as 
incompetent^  on  the  ground  that  one  of  the  respondents  was  in 
possession  of  the  sanction  of  the  Magistrates,  under  the  Leith 
Municipal  Act,  which  also  contained  a  penalty,  to  use  the  premises 
for  slaughtering  purposes, — and  that  the  petitioners  had  taken  no 
previous  steps  to  obtain  from  the  Magistrates  the  recall  of  the 
sanction.  Held  (off,  judgment  of  Lord  Neaves,  Ordinary),  that  any 
sanction  given  by  the  Magistrates  did  not  amount  to  a  legal  warrant 
to  the  party  obtaining  it  to  commit  a  nuisance,  and  that  such 
sanction  was  not  final  to  the  effect  of  precluding  an  application  at 
common  law  for  the  abatement  of  that  nuisance  by  those  who  were 
ii\jured  by  it. 
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See  Caldwell  and  Others  v,  Stranraer  Police  Commissioners,  28th 
Jan.  1885  (1  Scot.  Law  Rev.,  90),  where  it  was  held  (1)  that  the 
sum  paid  for  the  site  of  a  slaughter-house  by  the  Police  Commis- 
sioners of  a  burgh,  to  themselves  as  Harbour  Trustees,  was  illegally 
charged  against  the  ratepayers,  in  respect  that  the  transaction  was 
contrary  to  the  provisions  of  the  Police  and  Harbour  Acts ;  (2)  that 
payments  made  to  Commissioners  of  Police,  so  far  as  representing 
profit  to  them,  were  illegal  and  fell  to  be  deducted  from  the  burgh 
account ;  (3)  that  relief  from  assessment  for  police  rates,  granted 
by  the  Police  Commissioners  to  themselves  as  Harbour  Trustees,  was 
illegal,  and  that  the  sum  due  for  that  assessment  fell  to  be  added  on 
the  credit  side  of  the  burgh  account 

The  words  **  within  or  without  the  burgh  "  are  new,  and  remove 
the  doubt  formerly  entertained  as  to  the  power  of  the  Commissioners 
to  provide  a  slaughter-house  beyond  their  jurisdiction.  But,  in 
going  outside,  a  certain  amount  of  inconvenience  may  arise  {e,g,  in 
enforcing  their  own  bye-laws,  and  possibly  in  being  subject  to  bye- 
laws  made  by  another  Local  Authority),  and  if  the  Commissioners 
find  it  necessary  to  go  beyond  the  burgh,  they  ought  to  consider 
whether  it  might  not  be  advisable  to  have  the  boundaries  extended 
so  as  to  include  the  proposed  site. 

From  the  words,  "and  they  may  also  license,"  etc.,  it  might  be 
inferred  that  licensed  slaughter-houses  belonging  to  private  persons 
might  co-exist  along  with  the  public  slaughter-house  belonging  to 
the  Commissioners;  but  it  will  be  seen  from  sec.  284  that  when 
a  public  slaughter-house  has  been  provided  no  other  place  within  the 
burgh  can  be  used  as  a  slaughter-house. 

The  Commissioners  have  a  discretionary  power  whether  they  will 
or  will  not  license  a  slaughter-house,  and  as  there  appears  to  be  no 
power  to  revoke  a  license  once  granted  (save  under  the  provisions  of 
sec  282),  it  will  be  their  duty,  before  licensing,  to  ascertain  that  the 
site  and  construction  of  the  premises  are  satisfactory.  In  England, 
similar  powers  as  to  licensing  are  given  to  Urban  Authorities  by  the 
Towns  Improvement  Clauses  Act,  1847,  10  &  11  Vict.  c.  34,  sees. 
125-127;  and  the  Local  Government  Board,  in  a  memorandum 
accompanying  model  bye-laws  for  slaughter-houses,  state  (Seventh 
Annual  Report  (1878),  Ap.  p.  120)  :— 

"  In  framing  a  model  series  of  bye-laws  under  that  enactment,  the 
Board  have  considered  that  the  statutory  terms  do  not  warrant  the 
extension  of  the  scope  of  the  bye-laws  to  regulations  directly  aflTect- 
ing  the  structure  of  the  premises. 

"  But  as  regards  premises  for  which,  under  sec.  126,  the  licence  of 
the  Sanitary  Authority  will  be  required,  the  Board  have  been  advised 
that,  in  the  exercise  of  the  discretionary  power  of  licensing  which 
has  been  conferred  upon  the  Sanitary  Authority,  the  following  rules 
as  to  site  and  structure  should  infiuence  their  decision  upon  each 
application  for  a  licence : — 

"  1.  The  premises  to  be  erected,  or  to  be  used  and  occupied  as  a 
slaughte^hou8e,  should  not  be  within  100  feet  of  any  dwelling-house  ; 
and  the  site  should  be  such  as  to  admit  of  free  ventilation  by  direct 
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communication  with  the  external  air,  on  two  sides  at  least  of  tbe 
slaughter-house. 

"  2.  Lairs  for  cattle  in  connection  with  the  slaughter-house  should 
not  he  within  100  feet  of  a  dwelling-house. 

"  3.  The  slaughter-house  should  not  in  any  part  he  helow  the  surface 
of  the  adjoining  ground. 

"4.  The  approach  to  the  slaughter-house  should  not  he  on  an 
incline  of  more  than  one  in  four,  and  should  not  he  through  any 
dwelling-house  or  shop. 

"5.  No  room  or  loft  should  ho  constnicted  over  the  slaughter- 
house. 

"  6.  The  slaughter-house  should  he  provided  with  an  adequate  tank 
or  other  proper  receptacle  for  water,  so  placed  that  the  bottom  shall 
not  he  less  than  six  feet  above  the  level  of  the  floor  of  the  slaughter- 
house. 

"  7.  The  slaughter-house  should  be  provided  with  means  of  thorough 
ventilation. 

"8.  The  slaughter-house  should  be  well  paved  with  asphalte 
or  concrete,  and  laid  with  proper  slope  and  channel  towards  a 
gully,  which  should  be  properly  trapped  and  covered  with  a  grating, 
the  bars  of  which  should  be  not  more  than  three-eighths  of  an 
inch  apart. 

"  Provision  for  the  effectual  drainage  of  the  slaughter-house  should 
also  be  made. 

"  9.  The  surface  of  the  walls  in  the  interior  of  the  slaughter-house 
should  be  covered  witli  hard,  smooth,  impervious  material,  to  a 
sufficient  height. 

"  10.  No  w.c,  privy,  or  cesspool,  should  be  constructed  within  the 
slaughter-house. 

"  There  should  be  no  direct  communication  between  the  slaughter- 
house and  any  stable,  w.c,  privy,  or  cesspool. 

"11.  Every  lair  for  cattle,  in  connection  with  the  slaughter-house, 
should  be  properly  paved,  drained,  and  ventilated. 

"  No  habitable  room  should  be  constructed  over  any  lair." — Model 
Bye-laws  for  Sanitary  Authorities. 

As  to  the  rates  for  the  use  of  the  public  slaughter-house,  see  sec. 
284.  There  was  some  doubt  whether,  under  the  Act  of  1862,  the 
Commissioners  could  charge  the  police  assessment  with  any  portion 
of  the  cost  of  the  slaughter-house  (see  interlocutor  of  Sheriff  Spittal 
under  section  284,  iiifra) ;  but  now  they  are  authorised  to  apply 
"any  funds  under  their  charge"  to  this  purpose. 

279.  No  Slaughter-houses  in  future  to  be  erected 

without  a  Licence* — No  place  shall  be  used  or  occupied 
as  a  slaughter-house  within  the  burgh  unless  and  until  a 
licence  for  the  erection  thereof,  or  for  the  use  or  occupation 
thereof  as  a  slaughter-house,  has  been  obtained  from  the 
Commissioners ;  and  every  person  who,  without  such  licence, 
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uses  as  a  slaughter-house  any  place  within  the  burgh,  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  £5,  and 
a  like  penalty  for  every  day  after  the  conviction  for  such 
offence  upon  which  such  oflTence  is  continued. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house/'  (4)  "burgh," 
(9)  "Commissioners;"  sec.  487  as  to  imprisonment  on  failure  to 
pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

In  Bowie  v,  Douglas,  High  Court,  25th  Jan.  1845  (2  Brown,  377), 
it  was  held  that,  under  the  Police  Act,  3  &  4  Will.  IV.  c.  46, 
sec.  112,  the  Magistrates  of  a  burgh  were  not  entitled  to  prevent  the 
erection  of  slaughter-houses  beyond  the  statutory  limits  of  the 
burgh,  and  suspension,  accordingly,  of  a  conviction  and  sentence 
against  a  party  charged  with  having  infringed  the  alleged  jurisdiction 
of  the  Magistrates  beyond  these  limits.  But  see  sec.  284  and 
observations  thereunder. 

See  Wotherspoon  v.  Lang,  23rd  April  1868  (1  Couper,  33).  In 
an  appeal  to  the  Circuit  against  the  sentence  and  conviction  of  a 
PoHce  Magistrate,  a  remit  was  made  to  the  Sheriff  to  take  a  proof 
as  to  where  an  allegeil  contravention  of  sec.  55  of  the  Glasgow 
Markets  and  Slaughterhouses  Act,  1865,  had  been  committed,  to 
enable  the  Court  to  determine  the  question  of  jurisdiction,  and  to 
report  to  the  next  Circuit  Court  of  Justiciary ;  and,  upon  the  proof 
led,  the  Court  held  that  unenclosed  premises  belonging  to  a  railway 
company,  which  were  at  all  times  acce^ssible  to  the  public,  and  were 
paved  and  lighted  like  the  public  streets,  fall  within  the  words  in 
paid  section,  "  a  public  place  within  the  limits  of  this  Act,"  and  the 
jurisdiction  sustained. 

The  licence  by  the  Commissioners  under  this  section  will  not 
affect  the  necessity  of  also  obtaining  their  consent,  qua  Local 
Authority,  under  the  Public  Health  Act,  30  &  31  Vict.  c.  101. 
Sec.  30  of  that  Act  provides  : — 

"The  business  of  a  blood-boiler,  bone-boiler,  tanner,  slaughterer 
of  cattle,  horses,  or  animals  of  any  description,  soap-boiler,  skinner, 
tallow-melter,  tripe-boiler,  or  other  business,  trade,  or  manufacture 
injurious  to  health,  shall  not,  after  the  passing  of  this  Act,  be  newly 
established  or  enlarged  in  any  building  or  place  within  any  burgh  or 
village,  or  within  500  yards  therefrom,  without  the  consent  in 
writing  of  the  Local  Authority  previously  had  and  obtained,  and 
published  in  one  or  more  newspapers  circulating  within  tlie  district ; 
and  if  any  question  arises  under  this  section  as  to  the  existence  or 
limits  of  a  burgh  or  village,  or  as  to  the  extent  included  within  the 
Siiid  500  yanls,  or  as  to  whether  a  business,  trade,  or  manufacture, 
other  than  those  above  specified,  is  injurious  to  health,  or  as  to 
whether  such  consent  ought  to  have  been  given,  any  such  question 
shall  be  finally  determined  by  the  Board  ;  and  the  party  dissatisfied 
may  bring  the  same  before  the  Board  within  twenty-one  days  after 
the  resolution  or  order  of  the  Local  Authority  has  been  published  aa 
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oforesaid;  and  any  person  contravening  this  enactment  shall,  in 
addition  to  the  discontinuance  of  such  business,  trade,  or  niai^u-* 
facttire,  be  liable  for  each  offence  to  a  penalty  not  exceeding 
£50,  and  a  further  penalty  not  exceeding  40s.  for  each  d^^ 
during  which  the  offence  is  continued  ;  and  the  Local  Authority 
may  from  time  to  time  make  such  bye-laws,  with  respect  to  any  such 
businesses  so  newly  established,  as  they  may  think  necessary, 
j^nd  in  order  to  prevent  or  diminish  the  noxious  or  injurious  effect 
thereof." 

The  foregoing  section  applies  to  all  slaughter-houses  within  the 
burgh,  and  it  is  held  by  the  Board  of  Supervision  that  if  the  Com- 
missioners provide  a  public  slaughter-house,  or  enlarge  one  already 
provided,  coi^ent  to  it  by  themselves,  qua  Local  Authority,  must  be 
given  and  published  in  terms  of  the  foregoing  enactment.  When 
they  provide  a  slaughter-house  outside  their  own  jurisdiction,  they 
must  obtain  the  consent  of  the  Local  Authority  of  the  district  in 
which  it  is  situated,  if  within  the  statutory  distance. 

Neither  the  consent  of  the  Local  Authority  nor  the  licence  of  the 
Commissioners  will  authorise  any  person  to  erect  or  use  a  slaughter^ 
house  so  as  to  cause  a  nuisance.  See  Pentland  v.  Henderson,  under 
sec  278,  supra.  Under  sub-head  (e)  of  sec.  16  of  the  Public  Health 
Act,  30  &  31  Vict.  c.  101,  "any  work,  manufactory,  trade,  or 
business  injurious  to  the  health  of  the  neighbourhood,  or  so  con- 
ducted as  to  be  offensive  or  injurious  to  health,''  is  a  nuisance. 

In  Local  Authority  of  Corstorphine  v.  Dixon  and  Snow,  26th 
October  1885  (2  Scot.  Law  Rev.,  16),  it  was  held  that  a  slaughter^ 
house  is  not  a  nuisance  under  the  Act  30  &  31  Vict.  c.  101,  sec.  16, 
unless  it  be  so  conducted  as  to  be  injurious  to  the  health  of  the 
neighbourhood.  The  decision  of  the  Sheriff  in  this  case  is  contrary 
to  an  opinion  of  Counsel  (Geo.  Young,  E.  S.  Gordon,  and  Geo. 
Monro)  obtained  by  the  Board  of  Supervision : — 

"  We  answer  the  first  branch  of  the  query  in  the  affirmative ;  and 
with  reference  to  the  second,  we  find  it  impossible  usefully  to  say 
more  (speaking  generally  and  without  reference  to  any  particular 
ca^)  than  that  the  offensiveness  must  be  such  as  seriously  to  inter- 
fere with  the  comfort  of  life  in  the  neighbourhood,  and  such  as  may 
be  detrimental  to  health,  although  it  should  be  impossible  to  prove 
that  it  had  been  or  necessarily  must  be  so." — Skelton,  p.  22. 

See  sec.  381,  sub-head  (5),  as  to  penalty  for  slaughtering  or  dressing 
animals  in  the  street. 

"  To  slaughter  cattle  on  the  private  premises  of  an  inhabitant  of  a- 
town  was  held  to  be  no  offence  under  a  Ix)cal  Act,  which  followed 
closely  the  language  of  the  Markets  and  Fairs  Clauses  Act,  unless 
the  cattle  were  slaughtered  for  sale  as  human  food.  Elias  v.  Night- 
ingale (8  E.  and  B.,  698 ;  27  L.  J.,  M.  C,  151 ;  4  Jur.,  N.  S.,  166). 
And  in  another  case  it  was  hold  that  a  conviction  for  *  using '  an 
unlicensed  slaughter-house,  under  sec.  126,  could  not  be  sustained 
against  a  person  who  merely  paid  the  owner  of  the  premises  for 
being  allowed  to  kill  animals  there.  Reg.  v.  Hey  worth  (14  L.  T., 
N.  S.,  600  5  30  J.  P.,  428)."— Glen,  p.  755. 
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New  Slaughter-hoitses, — "  One  who  rebuilds  a  ruinous  part  of  a 
licensed  slaughter-house,  and  adds  a  little  to  the  area  enclosed  within 
the  walls  of  the  premises  when  rebuilt,  does  not  require  a  fresh 
licence  for  the  enlarged  promises,  as  they  continue,  notwithstanding 
the  addition  and  partial  rebuilding,  the  same  place  which  has  been 
used  and  duly  licensed.  Hanman  t\  Adkins  (40  J.  P.,  744).  So  a 
stable  which  formed  an  original  portion  of  premises  licensed  as  a 
slaughter-house  for  pigs,  which  stable  was  afterwards  converted  into 
another  slaughtering-shed,  and  used  for  slaughtering  bullocks  and 
sheep  therein,  was  held  to  be  covered  by  the  original  licence,  and 
not  to  require  a  fresh  licence.  Brighton  Local  Board  v.  Stenning 
(15  L.  T.,  K  S.,  567)."— Glen,  p.  754. 

Licences,  —  **The  Manchester  Police  Act  empowers  the  Town 
Council  of  the  borough  to  grant  licences  for  the  erection  of  slaughter- 
houses. A  person  having  applied  for  a  licence,  the  Markets  Com- 
mittee inspected  the  site,  and  recommended  the  grant  of  a  licence. 
The  Committee  then  passed  a  resolution  to  grant  the  licence,  and 
communicated  the  same  to  the  applicant,  and  the  resolution  was 
confirmed  by  the  Town  Council  An  information  having  been  laid 
against  the  applicant  for  the  licence  for  using  a  slaughter-house 
without  a  licence,  contrary  to  the  Police  Act,  it  was  held  that, 
though  it  was  usual  afterwards  to  grant  a  formal  licence  in  a  certain 
printed  form,  still  the  grant  of  a  licence  was  complete  on  the  con- 
firmation of  the  resolution  and  communication  thereof  to  the 
applicant,  and  operated  as  a  licence.  Uowarth  t;.  Mayor  of  Man- 
chester (6  L.  T.,  N.  S.,  683). 

"  A  Local  Act  passed  subsequently  to  the  Local  Government  Act, 
1858,  provided  that  a  company  formed  thereby  for  the  purpose  of 
managing  the  property  of  the  corporation  of  Brecon  might,  with  the 
consent  of  the  corporation,  erect  slaughter-houses  in  the  borough. 
The  company  erected  slaughter-houses  with  the  consent  of  the 
corporation,  testified  in  vrriting ;  but  the  corporation  afterwards, 
when  acting  as  the  Local  Board,  refused  to  license  the  buildings  as 
slaughter-houses.  It  was  held  in  the  Exchequer  Chamber,  reversing 
the  decision  of  the  Court  of  Exchequer,  that  the  consent  given  by 
the  corporation  under  the  Local  Act  included  the  licence  required 
by  the  Towns  Improvement  Act.  Anthony  v,  Brecon  Markets 
Company  (L.  R.,  7  Exck,  399;  41  L.  J.,  Exch.,  201;  26  L.  T., 
K.  S.,  979 ;  21  W.  R.,  27)."— Glen,  p.  754. 

In  this  case  Willes,  J.,  said:  "A  licence  to  erect  a  slaughter- 
house means,  prima  facie^  to  erect  a  slaughter-house  tohich  shall  be 
used  as  a  slaughter-house^  and  not  that  there  should  be  two  separate 
licences,  one  for  the  erection,  and  another  for  the  use." 

Meaning  of  "Establishment"  of  a  Trade,  —  "What  is  the 
establishing  a  business  within  the  above  prohibition  is  illustrated 
by  the  following  case : — A  company,  established  under  a  Local  Act, 
erected  a  market  in  the  district  before  the  Public  Health  Act,  1848, 
was  adopted.  No  part  of  the  market  had  been  previously  used  as 
a  slaughter-house;  but  in  November  1865  the  company  erected 
slaughter-houses,  and  the  slaughtering  of  cattle  was  commenced  in 
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them  in  March  1866  ;  the  course  of  husiness  being  that  the  company 
}>ermitted  owners  of  cattle,  by  their  own  servants,  to  slaughter  their 
beasts  on  the  company's  premises,  the  owners  using  the  tackle  in  the 
building,  and  paying  2s.  for  each  beast  slaughtered.  The  company 
having  been  convicted,  it  was  held  that  they  had  offended  against 
the  enactment,  11  &  12  Vict.  c.  63,  sec.  64,  as  they  and  they  only 
had  newly  established  the  business  of  a  slaughterer  of  cattle,  and  no 
one  else  under  the  circumstances  could  have  been  convicted  of  the 
offence.  Liverpool  New  Cattle  Market  Company  t?.  Hodgson  (36 
L.  J.,  M.  C,  30 ;  L.  K.,  2  Q.  B.,  131 ;  8  B.  and  S.,  184 ;  15  L  T., 
N.  S.,  534;  18  W.  R.,  563;  31  J.  P.,  245)."— Glen,  p,  181. 

280.  OfBcer  of  Health  to  report  on  Sanitary 
Condition  6f  Slaughter-houses. — The  Medical  Officer  of 

Health  of  the  burgh  shall  report  to  the  Commissioners  on  the 
sanitary  condition  of  all  slaughter-houses  belonging  to.  or 
licensed  by  the  Commissioners  at  least  twice  every  year,  and 
he,  as  well  as  the  Sanitary  Inspector,  and  any  other  person 
who  may  be  specially  appointed  by  the  Commissioners  for 
the  purpose,  shall  have  right  of  access  to  such  slaughter- 
houses at  all  reasonable  times  for  the  purpose  of  inspecting 
the  same. 

See  sub-head  (9),  see.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (13)  "house." 

See  sec.  325  as  to  power  of  entry,  and  sec.  326  as  to  penalty  for 
obstruction.  See  also  the  powers  given  by  sec.  17  of  the  Public 
Health  Act,  30  &  31  Vict.  c.  101. 

281.  Commissioners  may  make  Bye-laws  for  Re- 
gulation of  Slaughter-houses,  etc* — The  Commissioners 
shall  from  time  to  time  make  bye-laws,  to  be  confirnjed  in  the 
manner  herein  provided,  for  the  licensing,  registering,  regu- 
lation, and  inspection  of  slaughter-houses,  and  preventing 
cruelty  in  slaughter-houses,  and  for  keeping  the  same  in  a 
cleanly  and  proper  state,  and  for  removing  tilth  at  least  once 
in  every  twenty-four  hours,  and  for  having  them  properly 
floored,  drained,  and  provided  with  a  sufficient  supply  of 
water,  and  they  may  impose  pecuniary  penalties  on  persons 
breaking  such  bye-laws :  Provided  that  no  such  penalty  exceed 
for  any  one  offence  the  sum  of  £5,  and  in  the  case  of  a 
continuous  violation  of  such  bye-laws,  the  sum  of  10s.  for 
every  day  during  which  such  nuisance  shall  be  continued 
after  the  conviction  for  the  first  offence. 

See  sub-head  (9),  sec.  4,  for  definition  of  ''Commissioners,"  (13) 
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"  house ; "  sec.  487  as  to  irapriRonment  on  failure  to  pay  penalty,  secp. 
50Oand  601  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  for  punishment  of  abettors.  The  bye-laws  must 
be  in  conformity  with  law,  see  sees.  316  to  324  as  to  bye-laws  and 
observations  thereunder. 

In  framing  bye-laws  as  to  the  removal  of  filth  from  slaughter- 
houses, it  must  be  kept  in  view  that  by  sec.  107,  su-pn-a^  "slaughter- 
house manure,  whether  such  slaughter-house  is  or  is  not  the  property 
of  the  Commissioners,"  is  vested  in  the  Commissioners  in  the  same 
manner  as  other  filth  and  manure  within  the  burgh. 

Model  bye-laws  for  slaughter-houses  have  been  issued  by  the  Local 
Government  Board,  London,  and  will  be  found  in  their  Report  (1878), 
Ap.,  p.  120. 

Under  sec.  30  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
the  Commissioners  as  Local  Authority  are  empowered  to  make,  with 
respect  to  the  slaughter-houses  coming  under  that  section,  such  bye- 
laws  "as  they  may  think  necessary,  and  in  order  to  prevent  or 
diminish  the  noxious  or  injurious  efiFect  thereof." 

282.  Lioence  of  Slaughter-houses  may  be  Sus- 
pended, in   addition   to    Penalty   imposed.  —  The 

Magistrate  before  whom  any  person  is  convicted  of  killing 
or  dressing  any  cattle  contrary  to  the  provisions  of  this  Act, 
or  of  the  said  bye-laws,  in  addition  to  the  penalty  imposed, 
may  suspend,  for  any  period  not  exceeding  two  months,  the 
licence  granted  to  such  person ;  and  such  Magistrate,  upon 
the  conviction  of  any  person  for  a  second  or  other  subsequent 
like  offence,  may,  in  addition  to  the  penalty  imposed,  declare 
the  licence  granted  to  be  revoked ;  and  v^'henever  the  licence 
of  any  such  person  is  revoked  as  aforesaid,  the  Commissioner* 
may  refuse  to  grant  any  licence  whatever  to  him. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate,"  (6) 
V cattle,"  (9)  "Commissioners;"  see  sec  487  as  to  imprisonment 
on  failure  to  pay  penalty,  sees.  500  and  501  as  to  penalty  for  repeti- 
tion of  offences  and  power  to  mitigate,  and  sec.  458  as  to  punishment 
of  abettors. 

There  is  no  provision  for  the  renewal  of  the  licence  annually  or  at 
any  other  interval,  and  presumably  it  remains  in  force  until  sus- 
pended or  revoked  in  terms  of  this  section. 

If  a  slaughter-house  is  a  nuisance  under  sub-head  (e)  of  sec.  16  of 
the  Public  Health  Act,  30  &  31  Vict.  c.  101,  the  author  of  the 
imisance  may  (sec.  19)  be  required  to  discontinue  the  business  or 
prevent  the  injurious  effects  thereof. 

283.  Penalty  for  Slaughtering  Cattle  during  Sus- 
pension of  Licenoe,  etO. — Every  person  who,  during  the 
period  for  which  any  aucb  licence  is  suspended^  or  after  the 
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same  is  revoked  as  aforesaid,  slaughters  cattle  in  the  slaughter- 
house to  which  such  liceuce  relates,  or  otherwise  uses  such 
slaughter-house,  or  allows  the  same  to  be  used  as  a  slaughter- 
house, shall  be  liable  to  a  penalty  not  exceeding  £5  for  such 
oflFence,  and  a  further  penalty  of  j£5  for  every  day  on  which 
any  such  offence  is  committed  after  the  conviction  for  the 
first  offence. 

See  sub-heod  (13),  «ec.  4,  for  definition  of  "bouse,"  (5)  "cattle," 
p.  5  "  person ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

284*  If  Commissioners  proTide  Slaughter-houses, 

no  other  places  to  be  USecL — If  the  Commissioners  have 
provided  under  any  former  Act  or  resolve  to  provide  and 
establish,  and  do  provide  and  establish,  shambles  or  slaughter- 
houses, as  herein  provided,  no  person  shall  thereafter  slaughter 
any  cattle  or  beasts,  or  scald  or  dress  the  carcases  of  any 
slaughtered  cattle,  or  cause  the  same  to  be  done,  within  the 
boundaries  of  the  burgh,  elsewhere  than  within  the  said 
slaughter-houses,  under  a  penalty  of  £3  for  each  offence; 
provided  always  that  this  enactment  shall  not  apply  to  any 
owner  or  occupier  within  the  burgh  who  may  keep  any  cattle 
or  beasts  within  the  burgh,  and  who  may  kill  the  same  for 
his  own  or  family  consumption ;  and  it  shall  be  lawful  for 
the  Commissioners  to  charge,  for  the  use  of  the  said  slaughter- 
houses, such  reasonable  rate  or  sum  as  may  be  agreed  011 
between  them  and  the  persons  using  the  same ;  and  in  case 
of  difference  as  to  the  rate  to  be  taken  for  the  use  of  such 
slaughter-houses,  the  same  shall,  upon  the  application  of 
either  party,  and  after  seven  days'  previous  notice  to  the  other 
party  of  such  intended  application,  be  fixed  by  the  Sheriff  in 
a  summary  manner,  and  the  decision  of  the  Sheriff  shall  be 
final. 

And  to  prevent  evasion  of  the  use  of  such  slaughter- 
houses, all  persons  who  shall,  after  such  slaughter-houses  are 
provided,  bring  within  the  boundaries  of  the  burgh,  for  sale 
or  consumption  therein,  the  carcase  or  part  of  a  carcase  of 
any  cattle  or  beast  slaughtered  within  the  distance  of  two 
miles  beyond  such  boundaries  elsewhere  than  in  slaughter- 
houses provided  or  duly  licensed  in  pursuance  of  any  Act  of 

2g 


Digitized  by  V3OOQ IC 


466  BURGH  POLICE  (SCOTLAND)  ACT,  i8qi. 

Parliament  shall,  on  bringing  such  carcase  or  part  of  a  carcase 
within  the  said  boundaries,  be  liable  in  payment  to  the  Com- 
missioners of  the  amount  of  the  rates  or  sums  then  being 
levied  for  cattle  or  beasts  slaughtered  in  such  slaughter-houses 
provided  by  them :  Provided  that  where,  before  the  passing  of 
this  Act  or  within  one  year  thereafter,  any  burgh  shall  have 
erected  slaughter-houses,  no  other  slaughter-house  shall  be 
erected  within  the  distance  of  two  miles  from  the  existing 
boundaries  of  such  burgh,  unless  either  it  is  erected  with  the 
consent  of  the  Commissioners  of  such  burgh  or  is  situated 
within  the  area  of  another  burgh. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house,"  (4)  "burgh,"  (5)  "cattle,"  (22)  "owner,"  (21)  "occupier," 
(36)  "  Sheriff,"  p.  5  "  person  ; "  sec  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  458  as  to  punishment  of  abettors. 

In  Derrick  t?.  Black,  10th  December  1889  (17  R.  (Just.)  9),  the 
General  Police  and  Improvement  (Scotland)  Act,  1862,  b7  sec.  363, 
provides  that  where  the  Police  Commissioners  of  a  burgh  have  pro- 
vided and  established  shambles  or  slaughter-houses  within  the  bur-jh, 
"no  person  shall  thereafter  slaughter  any  cattle  or  beasts  .  .  . 
within  the  boundaries  of  the  burgh  in  which  such  slaughter-houses 
are  provided,  or  within  a  distance  of  two  miles  beyond  such 
boundaries,  elsewhere  than  within  the  said  slaughter-houses." 

A  butcher  who  carried  on  business  in  the  burgh  of  Kirkcaldy, 
where  a  slaughter-house  had  been  provided  in  terras  of  the  above 
enactment,  slaughtered  certain  animals  in  the  legalised  slaughter- 
house of  the  burgh  of  Dysart  which  was  within  two  miles  of 
Kirkcaldy,  and  was  convicted  of  a  contravention  of  the  Act. 

In  an  appeal  the  accused  contended  that  there  was  an  im- 
plied exception  of  the  legalised  slaughter-houses  of  an  adjoining 
burgh. 

Held^  that  no  such  exception  was  implied,  but  that  the  words 
" no  person "  fell  to  be  construed  as  "no  person  carrying  on  the 
business  of  a  butcher  within  the  burgh,"  and  that  in  that  view  the 
butcher  had  contravened  the  enactment,  and  was  liable  in  the 
penalties  provided. 

In  Magistrates  of  Edinburgh  v.  Watson,  20th  June  1879  (6  R., 
1097),  the  Edinburgh  Slaughter-house  Acts  gave  power  to  the 
Magistrates  to  levy  from  all  persons  who  should  bring  within  the 
bounds  of  police  for  sale  the  carcase  or  any  part  of  the  carcase  of 
any  cattle  slaughtered  beyond  two  miles'  distance  of  said  bounds, 
except  "cured  or  preserved  butchers*  meat,"  the  same  dues  as 
those  leviable  from  a  flesher  renting  a  booth  in  the  slaughter- 
house. Held,  that  meat  from  America,  preserved  in  a  fresh  state 
by  ice,  did  not  fall  within  the  exception  of  "  cured  or  preserved 
butchers'  meat." 
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A  question  was  raised  as  to  slaughter-houses  and  the  dues  to  be 
charged  therefor  in  a  case  brought  before  Sheriff  Spittal,  who  pro- 
nounced the  following  interlocutor,  which  fully  explains  itself : — 
"In  the  years  1878-80  the  Police  Commissioners  of  S.  erected 
slaughter-houses  for  the  burgh,  under  the  provisions  of  the  General 
Police  and  Improvement  Act,  1862,  at  a  cost  of  £850,  borrowing 
the  money  for  this  purpose  in  terms  of  sec.  358  of  the  Act.  ...  It 
appears  that,  in  the  management  of  slaughtei^houses,  one  of  three 
courses  is  in  use  to  be  adopted :  (1)  A  certain  number  of  booths 
having  been  erected,  a  fixed  rent  is  charged  for  a  single  or  a  joint 
booth,  one  booth  being  reserved  as  a  common  booth,  for  use  by  those 
who  may  not  require  a  sole  or  joint  one  and  who  merely  pay  a 
certain  fixed  rate  per  head  for  the  animals  slaughtered.  (2)  The 
booths  are  not  lot  to  individuals  severally  or  jointly  but  are  all 
common,  a  certain  rate  per  head  being  charged  for  the  animals 
slaughtered.  (3)  The  booths  other  than  the  common  one  are  let, 
a  rate  per  head  being  charged  in  addition,  the  rate  being  heavier 
to  those  who  use  merely  the  common  booth  than  to  those  who, 
or  in  conjunction  with  another  flesher,  rent  a  separate  booth. 
The  S.  Commissioners  adopted  the  first  of  these  courses,  and  in 
October  1879  fixed  the  rate  of  their  four  private  booths  at  £13 
each,  expecting  to  draw  in  addition  some  revenue  from  the  common 
booth,  and  so  make  in  all  sufficient  revenue  to  meet  the  ordinary 
expenditure." 

In  1882  the  Commissioners  raised  the  rent  of  the  booths  to  £16, 
and  in  1885  they  raised  it  still  further,  and  charged  for  a  single 
booth  £14,  IDs.  and  for  a  double  booth  £18.  In  1887  they  found 
that  the  annual  expenses  of  the  slaughter-house  amounted  to  £61,  5s., 
and  that  there  was  a  deficit  of  £24,  2s.  7d.  on  the  slaughter-house 
account  They  therefore  proposed  to  raise  the  rates  still  further, 
and  to  charge  £17  for  a  single  booth  and  £10,  10s.  for  the  half 
share  of  a  joint  one.  The  fieshers  objected,  and  offered  £8  for  a 
single  booth  and  £4  for  a  half  share  of  a  joint  one.  The  inter- 
locutor proceeds : — 

"  The  Commissioners  hold  that  they  are  not  entitled  under  the 
Police  Act  to  take  from  the  general  assessment  any  sum  to  make 
up  the  deficiency  between  the  income  and  expenditure  on  the 
slaughter-houses  account,  that  the  slaughter-houses  must  be  self- 
supporting,  and  that  it  is  necessary  to  provide  from  the  slaughter- 
house revenue  not  only  for  their  annual  expenditure,  amounting  at 
present  to  £61,  5s.,  but  also  for  gradual  extinction  of  the  deficiency 
of  £24,  2s.  7d. 

"  The  fieshers,  on  the  other  hand,  argue  that  the  Police  Act  does 
not  enjoin  that  the  slaughter-houses  are  to  be  self-supporting,  and 
indeed  that  this  idea  is  excluded  by  the  terms  of  sec.  363,  which 
provides,  not  for  the  imposition  of  such  rates  as  shall  make  the 
premises  self-supporting,  but  merely  for  the  imposition  of  *  reason- 
able rate  or  sum  for  the  use  of  the  slaughter-houses  \ '  and  they  con- 
tend further,  that  under  sec.  84,  which  empowers  the  Commissioners 
to  assess  all  occupiers  of  lands  or  premises  within  the  burgh  in  the 
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sums  necessary  to  be  levied  for  the  police  purposes  of  this  Act,  it 
is  lawful  to  charge  part  of  the  expense  of  the  slaughter-houses 
against  the  general  assessment. 

"  This  raises  a  nice  question  which,  so  far  as  I  am  aware,  has  not 
yet  been  decided  in  any  of  our  courts,  and  I  am  not  inclined  to 
decide  it  at  present.  [This  is  no  longer  a  question.  The  Commis- 
sioners may  now  apply  any  funds  under  their  charge  to  the  main- 
tenance and  management  of  the  public  slaughter-house.     Sec.  278.] 

^*  The  parties  have  come  to  the  Court  to  have  a  reasonable  rate 
fixed,  and  I  think  that  can  be  safely  and  satisfactorily  done  without 
deciding  the  abstract  question  of  law. 

''  It  seems  to  me  that,  on  the  one  hand,  it  might  be  unreasonable 
if  the  Commissioners  sought  to  make  a  profit  out  of  the  slaughter- 
houses, and  by  the  imposition  of  heavy  rents  or  rates  to  create  an 
annual  surplus  which  they  devoted  to  purposes  unconnected  with 
the  slaughter-houses. 

"  On  the  other  ihand,  it  might  fairly  be  held  to  be  unreasonable, 
in  the  interests  of  ^e  general  community,  if  the  Commissioners 
provided  the  fleshess  vwith  slaughter-house  accommodation  at  such 
easy  rates  as  to  incur  an -annual  deficit  and  necessitate  an  increase  of 
the  general  taxation. 

"  I  think  the  ^reasonable  view  in  the  circumstances  of  the  case  is 
that  taken  by  ^the  'Commissioners,  viz.,  that  the  slaughter-houses 
should  bo  self-supporting.  The  annual  sum  requiring  to  be  pro- 
vided is,  as  we  have  seen,  £61,  5s.,  which  includes  the  annual 
instalment  for  paying  off  the  debt.  That  debt  is,  of  course,  becom- 
ing less  year  by  year.  The  deficit  of  £24,  2s.  7d.  has  not  to  be 
taken  into  calculation,  because  that  can  easily  be  wiped  out  in  a  few 
years  by  the  annual  income  amounting  to  about  £6  derived  from  the 
common  booth.  At  present  two  single  booths  and  three  half  booths 
are  let,  one  half  booth  being  vacant.  Assessing  the  let  booths  and 
half  booths,  as  the  Commissioners  have  proposed,  at  £17  for  a  single 
booth  and  £10,  10s.  for  half  booth,  would  bring  an  income  of 
£65,  10s.,  being  £4,  5s.  more  than  is  necessary.  Assessing  each  let 
single  booth  at  £16  and  each  let  half  booth  at  £9,  15s.  would  bring 
in  an  income  of  £61,  5s.,  the  exact  sum  needed.  The  rents  offered 
by  the  fleshers  seem  to  me  to  be  very  much  too  low.  It  must  be 
kept  in  mind  that  the  fleshers  in  the  burgh  pay  no  rates  in  addition 
to  their  rents,  as  is  the  custom  in  some  burghs.  If  they  did,  then 
the  rents  charged  all  along  would  probably  have  been  unreasonably 
high.  It  is  impossible,  in  the  absence  of  precise  information  as  to 
the  number  of  animals  slaughtered  annually,  to  pronounce  a  decided 
opinion  on  the  matter,  but  it  occurs  to  me  that  if  the  fleshers  were 
to  get  their  choice  of  paying  the  low  rents  they  propose,  together 
tptth  rates,  or  of  paying  the  rents  now  proposed  by  the  Com- 
missioners without  rates,  they  would,  after  a  short  trial  of  the 
combined  rent  and  rates  system,  petition  for  adoption  of  the  Com- 
missioners' proposal. 

"  Of  course,  it  will  be  open  to  the  Commissioners  to  reduce  the 
rents  gradually,  if  the  slaughter-house  account  permits. 
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"  I  therefore  find  and  determine  that  the  rents  to  be  paid  for  the 
booths  in  the  slaughter-houses  in  the  burgh  of  S.  be  as  follows : — 
For  one  booth,  £16  per  annum  ;  for  one  half  booth,  ^9, 15s.  These 
rates  to  remain  in  force  until  altered  by  mutual  agreement  between 
the  Police  Commissioners  and  the  persons  using  the  said  slaughter- 
houses, or  until  application  shall  be  made  to  the  Court  de  novo  by 
either  party  for  the  fixing  and  determining  of  a  rate  for  the  use  of 
said  slaughter-houses  in  terms  of  sec.  363  of  the  General  Police  and 
Improvement  (Scotland)  Act,  1862." 

The  Commissioners  of  a  burgh  erected  a  public  slaughter-house 
outside  the  burgh,  and  about  a  mile  distant  from  the  boundaries. 
For  some  time  it  was  used  by  the  local  butchers,  but  latterly,  owing 
to  the  distance,  it  fell  into  disuse,  and  most  of  the  butchers  erected 
private  slaughter-houses  just  outside  the  burgh.  The  Commissioners 
wished  to  improve  their  slaughter-house,  and  to  bring  under  their 
own  supervision  all  the  animals  slaughtered  for  sale  within  the 
burgh,  but  before  spending  money  on  improvements  they  were 
anxious  to  be  assured  that  they  had  powers  to  enforce  the  use  of 
the  public  slaughter-houses  by  all  the  butchers.  They  asked  the 
opinion  of  the  Board  of  Supervision,  and  were  informed  in  reply  : — 

"Under  the  Burgh  Police  Act,  1892— (!■)  The  Commissioners 
may  improve  their  slaughter-house,  and  for  that  purpose  borrow  the 
sums  necessary  (sec.  278).  (2)  No  place  withiil  the  burgh  can  be 
iised  as  a  slaughter-house  without  the  licence  of  the  Commissioners 
(sec.  279).  (3)  If  the  Commissioners  have  provided  a  slaughter- 
house, no  other  place  within  the  burgh  can  be  used  (sec.  284). 
(4)  If  the  Commissioners  have  erected,  or  within  a  year  do  erect,  a 
slaughter-house,  no  new  slaughter-house  shall  be  erected  within  two 
miles  without  their  consent  (sec.  284).  (5)  But  it  appears  to  the 
Board  that  the  Act  of  1892  gives  no  direct  power  to  Efuppress  the 
existing  private  slaughter-houses  outside  the  burgh.  It  provides, 
however,  an  indirect  means  of  dealing  with  them.  The  Com- 
missioners may  charge  on  meat  slaughtered  within  two  miles  and 
not  within  their  slaughter-house,  and  brought  into  the  burgh  for 
sale  or  consumption  therein,  the  same  dues  as  they  charge  at  their 
slaughter-house  (sec.  284).  The  only  exception  is  in  the  case  of 
meat  killed  in  *  slaughter-houses  provided  or  duly  licensed  in  pur- 
suance of  any  Act  of  Parliament.'  The  slaughter-houses  outside  the 
burgh  were  apparently  erected  without  the  consent  required  by 
sec.  30  of  the  Public  Health  Act,  and  accordingly  do  not  come 
within  the  exception.  Looking  to  these  provisions  the  Board  are  of 
opinion  that  the  Commissioners'  course  is  clear.  Any  active  pro- 
ceedings against  the  private  slaughter-houses  outside  the  burgh 
must,  in  the  view  of  the  Board,  be  at  the  instance  not  of  the  Com- 
missioners but  of  the  Landward  Local  Authority." 

285.  Places  for  Slaughtering  Horses  to  be  Licensed. 

— It  shall  not  be  lawful  to  use  any  place  within  the  bur<(h 
for  the  slaughtering  of  horses,  or  as  a  place  of  deposit  for  the 
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carcases  of  the  animals,  unless  and  until  every  such  place  is 
licensed  by  the  Commissioners,  who  are  hereby  authorised  to 
give  and  recall  such  licences  at  pleasure ;  and  it  shall  not  be 
lawful  to  carry  or  convey  within  the  burgh  any  dead  horse 
unless  in  a  covered  cart  or  waggon,  or  unless  the  dead 
carcase  be  suflBciently  covered ;  and  any  person  who  shall 
oflFend  against  this  enactment  shall  be  liable  to  a  penalty 
not  exceeding  £10,  and  a  further  penalty  not  exceeding 
£2  for  every  day  on  which  such  offence  shall  continue. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (9)  "Com- 
missioners ; "  sec  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  600  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

Slaughtering  Horses. --- Sec.  9  of  12  &  13  Vict  c.  92,  which 
imposes  a  penalty  on  any  person  who,  having  the  management  of 
any  place  for  the  purpose  of  slaughtering  horses  or  other  cattle  not 
intended  for  butchers'  meat,  shall  use  or  permit  to  be  used  any 
horse  or  other  cattle  brought  to  such  place  for  the  purpose  of  being 
slaughtered,  applies  to  private  as  well  as  to  licensed  slaughter- 
Louses.  H.  had  the  management  of  the  kennels  of  a  hunt,  where 
there  was  a  place  used  solely  for  the  purpose  of  slaughtering  horses 
sent  as  food  for  the  hounds.  H.  received  a  horse  for  that  pur- 
pose, and  permitted  him  to  be  worked.  Heldy  that  H.  was  guilty 
of  an  offence  under  the  above  section.  Colam  v.  Hall  (6  Q.  B., 
206). 

See  sec.  316  5,  which  gives  power  to  make  bye-laws — "  (1)  For 
inspecting  all  places  where  horses  are  killed  and  carrion  is  kept  or 
sold,  and  keeping  such  places  in  a  cleanly  and  proper  state,  and 
removing  the  filth  therefrom,  and  requiring  that  all  such  places  shall 
l»e  provided  by  the  occupiers  with  proper  paving,  drainage,  and  a 
sufficient  supply  of  water ; "  and  (6)  "  For  reducing  or  removing  the 
noxious  or  injurious  effects  attending  the  business  of  a  blood-boiler, 
bone-boiler,  tanner,  slaughterer  of  horses  or  animals  of  any  description, 
soap-boiler,  tallow-melter,  tripe-boiler,  or  other  noxious  or  offensive 
business,  trade,  or  manufacture." 

Sec.  30  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101,  applies 
to  the  business  of  a  slaughterer  of  horses.  See  under  sec.  279,  where 
the  section  is  quoted. 

See  also  sec.  381  (19),  iw/ro,  which  imposes  a  penalty  on  any 
person  who  "  conveys  in  any  open  cart  or  carriage,  or  otherwise, 
through  any  public  thoroughfare,  the  carcases,  or  any  parts  thereof, 
of  animals  slaughtered  for  sale,  without  the  same  being  properly 
covered  up  from  public  view,  or  exposes  such  slaughtered  carcases, 
or  any  parts  thereof,  or  their  skins  or  offals,  outside  of  any  shop  in 
any  street,  or  uses  machines  to  mince  or  hash  animal  food  to  the 
annoyance  of  the  residents." 
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286.  Saving  for  Acts,  etc.,  relating  to  Dairies, 

Slaugllter-llOllses,  etc. — Nothing  in  or  done  under  this 
Act  shall  interfere  with  the  operation  or  effect  of  the  Con- 
tagious Diseases  (Animals)  Acts,  1878  to  1890,  or  of  any 
order,  licence,  or  act  of  the  Board  of  Agriculture  made, 
granted,  or  done,  or  to  be  made,  granted,  or  done  there- 
under, or  of  any  order,  regulation,  licence,  or  act  of  a 
local  Authority  made,  granted,  or  done,  or  to  be  made, 
granted,  or  done,  under  any  such  order  of  the-  Board  of 
Agriculture,  or  prohibit  or  interfere  with  the  slaughter  of 
any  animals  in  accordance  with  the  provisions  of  the  said 
Act  or  of  any  such  order,  licence,  or  regulation. 

This  Act  is  not  to  affect  the  powers  of  slaughtering  cattle  for  the 
purposes  of  the  Contagious  Diseases  (Animals)  Acts,  nor  the  powers 
of  I.K)cal  Authorities  under  these  Acts  to  provide  places  for  the 
slaughter  of  foreign  animals,  etc. 

The  rubric  says,  "Saving  for  Acts,  etc.,  relating  to  dairies, 
slaughter-houses,  etc,"  but  in  the  provisions  of  the  Contagious 
Diseases  (Animals)  Acts  as  to  dairies,  there  is  no  reference  to 
slaughtering,  and  nothing  with  which  the  provisions  of  this  Act 
are  likely  to  interfere. 

287.  0£Fences  under  29  ft  30  Yict.  c.  16.— The 

provisions  of  the  Cattle  Sheds  in  Burghs  (Scotland)  Act, 
1866,  or  any  Acts  amending  the  same,  may  be  carried  into 
effect  and  enforced  in  the  burgh  by  the  Magistrates,  and 
offences  against  the  same  may  be  tried  by  the  Magistrate 
as  police  offences,  and  the  penalties  may  be  recovered  and 
applied  in  the  same  way  as  penalties  for  police  offences  under 
this  Act. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh ; "  sees.  500  and 
501  as  to  recovery  of  penalties,  and  458  as  to  punishment  of  abettors. 

Public  Clocks. 

288.  Power  to  Commissioners  to  provide  Public 
Clocks. — The  Commissioners  may  from  time  to  time  pro- 
vide and  maintain  such  clocks  as  they  consider  necessary, 
and  cause  them  to  be  fixed  upon  or  against  any  public 
building,  or,  with  the  consent  of  the  owner  or  occupier, 
upon  or  against  any  private  building,  the  situation  of  which 
may  be  convenient  for  that  purpose,  and  from  time  to  time 
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alter  and  remove  any  8uch  clocks  to  such  other  like  situation 
as  they  shall  consider  expedient,  and  the  Commissioners  may 
from  time  to  time  light  all  clocks  belonging  to  or  hired  by 
or  lent  to  them,  or  which  may  be  dedicated  for  public  pur- 
poses :  Provided  that,  in  the  case  of  any  post-oflBce  or  other 
Government  building,  the  consent  of  the  post-office  or  other 
Government  authority  in  charge  of  such  building  shall  be 
first  obtained  to  the  fixing,  alteration,  and  removal  of  any 
such  clock. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (3) 
"building,"  (22)  "owner,"  (21)  "occupier." 

Fire  and  Fire  Establishment. 

289.  Penalty  for  wilfully  setting  Chimneys  on 

Fire* — Every  person  who  wilfully  sets  or  causes  to  be  set 
on  fire  any  chimney  shall  be  liable  to  a  penalty  not  exceed- 
ing £5 :  Provided  always,  that  nothing  herein  contained  shall 
exempt  the  person  so  setting  or  causing  to  be  set  on  fire  any 
chimney  from  liability  to  be  indicted  or  prosecuted  therefor 
before  any  criminal  Court 

See  sec  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  as  to  pimishmeut  of  abettors. 

290.  Penalty  for  allowing  Chimneys  to  catch 

Fire* — If  any  chimney  catch  or  be  on  fire,  the  person 
occupying  or  using  the  premises  in  which  such  chimney  is 
situated  shall  be  liable  to  a  penalty  not  exceeding  10s.,  un« 
less  he  shall  prove,  to  the  satisfaction  of  the  Magistrate,  that 
such  fire  was  in  nowise  owing  to  omission,  neglect,  or  care- 
lessness of  himself  or  servant,  and  such  person  shall  pay  the 
expenses  incurred  in  extinguishing  the  fii*e,  as  the  same  shall 
be  fixed  by  the  Magistrate. 

See  sub-head  (16),  sec  4,  for  definition  of  "premises,"  (19) 
'*  Magistrate ; "  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  sees.  500  and  501  for  penalty  on  repetition  of  ofifences  and 
power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

291.  Fire -Engines  may  be  Provided. — The  Com- 
missioners may  purchase  or  provide  such  engines  for  ex- 
tinguishing fire,  and   such  water-buckets,  pipes,  and  other 
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appurtenances  for  such  engines,  and  such  fire-escapes  and 
other  implements  for  safety  or  xise  in  case  of  fire,  and  may 
purchase,  keep,  or  hire  such  horses  for  drawing  such  engines, 
as  they  think  fit,  and  may  build,  provide,  or  hire  places  for 
keeping  such  engines  with  their  appurtenances,  and  may 
employ  a  proper  number  of  persons  to  act  as  firemen,  and  to 
be  named  the  fire-brigade,  and  may  appoint  a  Firemaster,  who 
may  be  the  Chief  Constable,  and  who  shall  be  the  superin- 
tendent of  the  fire-brigade,  and  may  provide  suitable  dwell- 
ings for  siich  Firemaster  and  firemen,  and  make  such  rules 
for  their  regulation  as  they  think  proper,  and  give  such  Fire- 
master and  firemen  such  salaries  and  such  rewards  for  their 
exertions  in  cases  of  fire  as  they  think  fit 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners."  The 
rules  and  regulations  must  be  in  conformity  with  law,  see  sec.  55, 
sub-heads  (4)  and  (6).  As  these  regulations  affect  only  the  servants 
and  officers  of  the  Commissioners,  they  do  not  come  under  the 
requirements  of  publication  and  confirmation  applicable  to  other 
bye-laws.     See  sees.  316  and  318. 

292.  Index-plates  showing  Position  of  Fire-plugs. 

— The  Commissioners  may  cause  to  be  put  up,  at  or  upon 
the  railings  or  in  or  upon  the  walls  of  buildings  or  elsewhere 
in  the  streets,  public  or  private  fire-alarms,  battery-boxes,  and 
index  plates,  or  make  markings  showing  the  position  of  the 
fire-plugs  in  such  streets  or  places,  and  may  put  down  fire- 
plugs in  any  footpath  or  street  whether  public  or  private,  and 
may  attach  telephone  or  telegraph  wires  necessary  for  the 
working  of  the  fire  establishment  to  any  land  or  heritage, 
without  being  liable  to  any  claim  for  compensation  for  so 
doing ;  and  any  person  who  shall  cause  any  obstruction  to 
the  putting  up  of  such  plates  or  markings,  or  who  shall  pull 
down,  injure,  deface,  or  destroy  the  same,  or  shall  wantonly 
ring  any  such  fire-alarm,  shall  be  liable  to  a  penalty  not 
exceeding  £5  for  each  offence ;  and  any  person  feeling  him- 
self aggrieved  as  to  the  mode  in  which  the  Commissioners 
may  carry  out  any  of  the  powers  herein  contained  may 
appeal  to  the  Sheriff,  whose  decision  shall  be  final :  Provided 
that  no  such  telephone  or  telegraph  wires  shall  be  used,  nor 
shall  the  powers  herein  contained  be  in  any  way  exercised, 
in  contravention   of   the   exclusive   privileges  conferred  on 
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Her  Majesty's  Postmaster-General  by  the  Telegraph  Act, 
1869. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (3) 
"building,"  (31)  "street,"  (28)  "private  street,"  (16)  "lands,"  (30) 
*  Sheriff ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  sec.  458  as  to  punishment  of  abettors,  and  sec.  339  as  to 
"  appeal"  As  to  the  power  of  the  Commissioners  to  place  fire-cocks 
on  the  pipes  of  water  companies,  see  sec.  260.  Under  sec  380,  sub- 
bead  (6),  any  person  who  destroys,  pulls  down,  injures,  or  defaces 
any  notice  of  the  position  of  a  fire-plug  or  hydrant,  is  liable  in  a 
penalty. 

293.  Power  to  enter  and  break  open  Premises 

in  Case  of  Fire. — The  fire-brigade  may  enter,  and,  if 
necessary,  break  into  any  building  in  the  burgh  being  on 
fire,  or  any  buildings  or  lands  adjoining  or  near  thereto, 
without  the  consent  of  any  owner  or  occupier  thereof  re- 
spectively, and  may  do  all  such  acts  and  things  as  they  may 
deem  necessary  for  extinguishing  fir^  in  any  such  building, 
or  for  protecting  the  same  or  rescuing  any  person  or  property 
therein  from  fire ;  and  any  damage  done  in  the  exercise  of 
such  powers  shall  be  deemed  to  be  damage  done  by  fire. 

See  sub-head  (3),  sec.  4,  for  definition  of  "  building,"  (4)  "  burgh," 
(16)  "lands,"  (22)  "owner,"  (21)  "occupier;"  see  sec.  325  as  to 
general  powers  of  entry,  and  sec.  326  as  to  penalty  on  persons  ob- 
structing. 

294.  Senior  OfBcer  of  Fire-Brigade  to  have  Con- 
trol of  Operations. — ^The  senior  officer  of  the  fire-brigade 
present  at  any  fire  shall  have  the  sole  charge  and  control  of 
all  operations  for  the  extinction  of  such  fire,  whether  by  the 
Commissioners*  engines  or  appliances  or  any  other  or  others, 
including  the  fixing  of  the  positions  of  fire-engines  and 
apparatus,  the  attaching  of  hose  to  any  water  pipes  or  water 
supply,  the  shutting  ofif  the  water  from  other  parts  of  the 
building  on  fire  or  of  adjoining  buildings  against  which  the 
water  is  to  be  directed. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (3) 
"building." 

295.  Power  to  shut  up  Streets  temporarily.— 

The  senior  officer  of  the  fire-brigade  or  of  police  present  on 
the  occasion  of  any  fire  shall  be  entitled,  where  he  considers 
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the  same  necessary  to  enable  the  fire-brigade  better  to  dis- 
charge their  duties,  or  for  the  protection  of  the  hose  or  other 
appurtenances,  or  for  the  safety  of  the  public,  to  shut  up 
temporarily  by  means  of  a  guard  of  constables  or  other 
persons,  or  a  rope,  chain,  tressels,  or  barricade,  any  street, 
court,  or  passage  in  or  near  the  place  where  such  fire  exists ; 
and  every  person  wilfully  using  such  street,  court,  or  passage, 
while  it  is  temporarily  shut  up,  without  the  consent  of  the 
fire-brigade  or  police,  shall  be  liable  to  a  penalty  not  exceed- 
ing £5. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (10)  "court ; " 
sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and 
501  for  penalty  on  repetition  of  otlcnces  and  power  to  mitigate,  and 
sec.  458  as  to  punishment  of  abettors. 

296.  Burgh  Proseoutor,  etc.,  shall  examine  Wit- 
nesses as  to  Cause  of  Fire. — The  burgh  prosecutor  or 
depute  burgh  prosecutor  shall  examine  and  take  the  evidence 
of  all  or  any  parties  reasonably  supposed  by  him  to  be  able 
to  give  information  as  to  how  the  fire  originated,  and  any 
parties  refusing  to  be  examined  shall  be  liable  to  a  penalty 
not  exceeding  £10;  but  parties  suspected  of  wilful  fire- 
raising  shall  not  be  bound  to  give  evidence  or  be  examined 
by  the  burgh  prosecutor  or  depute  burgh  prosecutor  relative 
to  such  fire. 

See  sec.  461  as  to  burgh  prosecutor  and  depute  burgh  pro- 
secutor, sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  ofiences  aud  power  to  miti- 
gate, and  sec  458  for  punishment  of  abettors. 

297.  Police  may  retain  Possession  of  Premises 
till  Case  reported  to  Burgh  Prosecutor. — The  Chief 

Constable  or  chief  officer  of  police  shall,  if  he  consider  it 
necessary  for  the  ends  of  justice,  be  entitled  to  retain  posses- 
sion of  the  premises  in  which  the  fire  has  occurred  until 
twenty-four  hours  after  the  circumstances  of  the  fire  have 
been  reported  to  the  burgh  prosecutor. 

See  sub-head  (16),  sec.  4,  for  definition  of  "premises,**  (4)  "burgh;" 
see  sees.  78-95  as  to  Chief  Constable,  etc 

298.  Fire  Police  permitted  to  go  beyond  the 
Limits  of  the  Burgh  in  certain  Cases.— The  Com- 
missioners or  the  Firemaster  may  use  such  engines,  with  their 
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appurtenances,  and  the  said  firemen,  beyond  the  boundaries 
of  the  burgh,  for  extinguishing  fire  in  the  neighbourhood  of 
the  burgh ;  and  the  owner  or,  if  the  Commissioners  think  fit, 
the  occupier  of  the  premises  where  such  fire  shall  have 
happened  shall  in  such  case  defray  the  actual  expense  which 
may  be  thereby  incurred,  and  shall  also  pay  to  the  Com- 
missioners a  reasonable  charge  for  the  use  of  such  engines, 
with  their  appurtenances,  and  for  the  attendance  of  such 
firemen  ;  and  in  case  of  any  difference  between  the  Com- 
missioners and  the  owner  or  occupier  of  such  premises,  the 
amount  of  the  said  expenses  and  charge  shall  be  determined 
by  the  Sheriff,  whose  decision  shall  be  final,  and  the  amount 
of  the  said  expenses  and  charge  shall  be  recoverable  by  the 
Commissioners  as  any  debt  may  be  recovered. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (22)  "owner,"  (21)  "occupier,"  (16)  "premises,"  (30) 
" Sheriff;"  sec.  511  as  to  recovery  of  expenses. 

See  Police  Commissioners  of  Perth  v,  Christie,  9th  June  1885 
(1  Scot  Law  Rev.,  340),  in  which  it  was  held  that  the  owner  of  a 
property  beyond  burgh  where  a  fire  had  occurred,  and  to  which  the 
fire-engines  had  been  sent,  was  liable  only  for  one-half  the  exp)ense. 

On  24th  October  1884  a  fire  occurred  at  Pottie  Mill,  Glenfarg, 
belonging  to  Mr.  Christie  of  Cowden,  and  the  Perth  engine  having 
been  sent  for,  expenses  for  the  use  of  the  engine,  hires,  and  firemen's 
wages  were  incurred,  to  the  amount  of  £23,  ITs.  Mr.  Christie 
disputed  liability  to  relieve  the  Commissioners  of  these  expenses  on 
various  grounds.  He  pleaded  that  the  engine  not  being  sent  for  by 
any  one  on  his  behalf,  but  by  his  tenant,  he  (the  tenant)  was  the 
only  person  liable.  Mr.  Christie  also  pleaded  that  there  was  no  pro- 
priety in  the  Commissioners  sending  the  engine  so  far  as  Pottie  Mill, 
seeing  he  had  not  sent  for  it,  and  that  in  any  event,  under  the  Police 
Act,  he  was  only  liable  for  one-half  of  the  Commissioners'  charges ; 
he  also  complained  of  these  charges  as  excessive.  By  sec.  347  of  the 
Police  Act,  Commissioners  are  entitled  to  send  their  engines  beyond 
their  boundaries  to  extinguish  fires,  and  the  owner  and  occupier  of  the 
premises  where  the  fire  occurs  are  liable  jointly  to  defray  the  ex- 
penses incurred  ;  in  the  event  of  dispute  as  to  the  amount  of  these 
expenses,  or  the  propriety  of  the  Commissioners  sending  their 
engine  (where  the  propriety  is  disputed),  the  Act  declares  the 
decision  of  the  Sheriff  thereon  to  bo  final.  The  Sheriff-Substitute 
(Graham)  issued  the  following  interlocutor : — 

''Perihy  9th  June  1885.— The  Sheriff-Substitute  having  heard 
parties'  procurators,  finds  that  on  24th  October  1884  the  fire-engine 
and  hose  belonging  to  the  pursuers,  the  Police  Commissioners  of 
Perth,  were  sent  to  the  premises  belonging  to  the  defender  at  Pottie 
Mill,  to  assist  in  extinguishing  the  fire  which  had  broken  out  there ; 
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that  tho  sending  of  the  engine  and  firemen  for  the  extinguishing  of 
said  fire  was  a  proper  act  on  the  part  of  said  Commissioners,  and 
that  the  account  now  sued  for  in  name  of  expenses,  and  as  charge  for 
the  use  of  the  li re-engine  and  appurtenances  thereby  incurred,  is 
reasonably  charged ;  that  while  under  sec.  347  of  the  Police  and  Im- 
provement (Scotland)  Act,  1862,  it  is  provided  that  when  the  engines 
and  liremen  have  been  sent  beyond  the  boundaries  of  the  burgh, 
as  in  the  present  case,  the  owner  and  the  occupier  of  the  premises 
where  the  tire  shall  have  happened  shall  in  such  cases  jointly  defray 
the  actual  expenses  which  may  bo  thereby  incurred,  in  the  present 
instance  the  owner  of  the  premises  is  alone  sued,  and  that  no  proof 
is  offered  of  the  amounts  of  the  respective  interests  of  the  o^vner  and 
occupier  of  the  premises  in  the  subject  as  affected  by  the  fire :  Finds 
in  point  of  law  that,  in  the  circumstances,  the  said  interests  of  the 
owner  and  occupier  are  to  be  presumeil  to  l)e  equal,  and  that  the 
liability  of  each  for  the  expenses  incurred  is  to  be  held  as  equally 
incurred  between  them :  Therefore,  finds  the  defender  liable  to  the 
pursuers  in  the  sum  of  £11,  18s.  6d.,  being  one-half  of  the  amount 
sued  for,  and  decerns  therefor;  finds  neither  party  entitled  to 
expenses,  and  decerns. 

"  Note, — I  cannot  hold  that  the  provision  in  the  Statute,  to  the 
effect  that  the  owner  and  occupier  shall  jointly  defray  the  expenses 
attending  the  sending  of  the  fire-engines  in  such  cases  as  the  present, 
is  to  be  taken  as  imposing  a  joint  and  several  liability  upon  the 
owner  and  occupier  of  the  premises  affected  by  the  fire,  apart  from  the 
interest  which  they  respectively  have  in  the  premises ;  and  it  appears 
to  me  that  the  proper  course  of  the  Commissioners,  in  suing  for 
payment  of  the  expense  so  incurred,  is  to  cite  both  of  those  parties 
for  their  respective  interests ;  and  these  interests  being  determined 
by  admissions  or  proof,  to  have  the  joint  liability  of  the  parties  fixed 
accordingly.  When  this  is  not  done,  and  where  no  evidence  is 
adduced  as  to  the  particular  interest  in  the  premises  affected  by  the 
fire,  of  the  party  who  alone  is  sued,  there  does  not  seem  to  be  any 
other  course  open  than  to  hold  that  the  joint  liability  of  the  owner 
and  occupier  is  equal,  and  to  find  accordingly." 

This  judgment  was  acquiesced  in. 

In  Walker  v.  Magistrates  of  Glasgow,  16th  Jan.  1884  (11  R.,  420), 
sec.  166  of  the  Glasgow  Police  Act  provides  that  "the  proprietor 
and  occupier  of  every  land  or  heritage  within  the  city  in  which  a  fire 
breaks  out  shall  be  jointly  and  severally  liable  to  pay  the  treasurer, 
as  a  contribution  towards  the  expenses  of  the  fire-brigade  in  ex- 
tinguishing the  fire,  *the  sum  of  £15  sterling,'  or  whatever  less  sum 
is  equal  to  one-half  of  the  said  expenses."  Held,  that  on  a  sound 
construction  of  this  section,  a  proprietor  within  the  city,  who  had 
paid  the  sum  of  £15  for  the  services  of  the  fire-brigade  in  extinguish- 
ing a  fire  which  broke  out  in  his  premises,  was  further  liable  to  pay 
a  sum  equal  to  one-half  of  the  expenses  of  extinguishing  the  fire  in 
a  neighbouring  house  which  belonged  to  him,  and  to  which  it  had 
spread. 

In  England  "  a  haystack  caught  fire  and  was  burnt.     During  the 
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burning  a  fire-engine  was  sent  from  the  neighbouring  town,  and 
played  upon  the  fii-e  until  the  water  supply  was  exhausted.  It  was 
held  that  the  owner  of  the  haystack  was  liable  for  the  expense  of 
the  engine's  attendance,  as  *  the  owner  of  the  lands  and  buildings 
where  such  fire  shall  have  happened,'  under  sec.  33,  if  he  was  the 
occupier  of  thfe  land  on  which  the  haystack  stood,  but  not  if  he  was 
merely  permitted  to  keep  the  haystack  on  the  ground  where  he  had 
lately  purchased  it  Lewis  v,  Ai^nold  (L.  R.,  10  Q.  B.,  245 ;  44 
L.  J.,  M.  C,  68;  32  L.  T.,  N.  S.,  553;  23  W.  R.,  729;  39  J.  P., 
519)."— Glen,  p.  767. 

299.  Statement  of  Expenses  attending  Fires  to 
be  made  up  by  Firemaster.— The  Firemaster  shall  make 
up  and  deliver  to  the  Commissioners  a  statement  of  the 
whole  expense  attending  each  fire,  which  shall  include  tlie 
wages  payable  to  the  firemen  and  other  persons  employed  at 
it,  the  rewards  or  premiums  which  he  recommends  to  be  given 
to  them,  the  outlay  incurred  in  taking  them  and  the  engines 
to  the  spot  where  such  fire  occurred,  and  in  obtaining  a 
supply  of  water,  and  other  the  like  expenses ;  and  such  state- 
ment, in  so  far  as  approved  of  or  as  altered  by  the  Com- 
missioners, shall  be  prima  facie  evidence  of  the  amount  of 
expenses  attending  the  said  fire. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 


Public  Bathing,  etc. 

300.  Bathing-machines  and  Bathing.— Where  any 

part  of  the  seashore  or  strand  of  any  river  used  as  a  public 
bathing-place  is  within  the  burgh,  the  Magistrates  may  make 
bye-la^s  for  the  following  purposes — that  is  to  say : 

For  fixing  the  stands  of  bathing-machines  on  the  seashore 
or  strand,  and  the  limits  within  which  persons  of  each  sex 
shall  be  set  down  for  bathing,  and  within  which  persons 
sha-U  bathe ;  for  regulating  the  occupation  of  such  stands  of 
bathing-machines,  and  apportioning  the  same  temporarily 
among  the  owners  of  such  machines  for  the  time ;  for  pre- 
venting any  indecent  exposure  of  the  persons  of  the  bathers ; 
for  regulating  the  manner  in  which  and  the  times  at  which 
the  bathing-machines  shall  be  used,  and  the  charges  to  be 
made  for  the  same ;  for  insuring  that  the  bathing-machines 
shall  be  kept  in  a  proper  state  of  repair ;  for  regulating  the 
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distance  at  which  boats  and  vessels  let  for  hire  for  the  pur- 
pose of  sailing  or  rowing  for  pleasure  shall  be  kept  from 
persons  bathing  within  such  prescribed  limits ;  when  bathing- 
machines  are  not  used,  the  Magistrates  shall  have  power  to 
regulate  the  places  and  hours  for  both  sexes  bathing. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (22)  "owner," 
(20)  "  Magistrates."  The  bye-laws  must  be  in  conformity  with  law. 
See  sees.  316  to  324  as  to  bye-laws  and  observations  thereunder. 
See  sec  303  as  to  jurisdiction  of  Commissioners  over  the  seashore. 

In  M*Kenzie  v.  Whyte,  14th  Nov.  1864  (4  Irvi.,  570),  a  com- 
plaint setting  forth  that  certain  parties  had  been  guilty  of  "  the 
crime  of  indecent  exposure  of  the  person,"  in  so  far  as,  "  at  or  near 
a  part  of  the  river  South  Esk  situated  opposite  or  near  to  Brechin 
Castle  they  did  wickedly  and  feloniously  expose  their  persons  in  an 
indecent  and  unbecoming  manner,  and  did  take  off  their  clothes  and 
expose  themselves  on  the  banks  of  the  said  river  in  a  state  of  nudity, 
to  the  annoyance  of  the  lieges"  held  irrelevant,  and  a  conviction 
proceeding  thereon  suspended. 

In  England,  with  regard  to  the  right  of  placing  bathing-machines 
on  parts  of  the  sea-beach  which  are  private  property,  the  following 
is  to  be  noted: — Before  bathing-machines  came  into  use,  certain 
parts  of  the  seashore  at  Hastings  had  been  used  from  time 
immemorial  for  the  purpose  of  bathing.  In  1855  bye-laws  were 
made  under  the  Public  Health  Act,  1848,  prohibiting  persons  from 
bathing  from  the  shore,  except  from  bathing-machines,  the  owners 
of  which  were  obliged  to  obtain  a  licence  from  the  Local  Board  of 
the  district  to  let  such  machines  for  hire,  but  the  Court  held  that 
such  licence  did  not  confer  a  right  on  the  proprietors  of  bathing- 
machines  to  place  them  on  the  shore,  without  the  permission  of  thQ 
owner  of  the  shore.  Mace  v,  Philcox  (9  L  T.,  K  S.,  766;  15 
C.  B.,  N.  S.,  600;  33  L.  J.,  C.  P.,  124;  10  Jur.,  K  S.,  680;  12 
W.  R.,  670). 

"  It  is  unlawful  for  men  to  bathe  without  any  screen  or  covering 
so  near  a  public  footway  frequented  by  women,  that  exposure  of 
the  persons  of  the  men  must  necessarily  occur ;  and  men  who  so 
bathe  are  liable  to  an  indictment  for  indecency.  It  will  be  no 
defence  that  there  has  been,  as  long  as  living  memory  extends,  an 
usage  so  to  bathe  at  the  particular  place,  and  that  there  has  been  no 
exposure  beyond  what  was  necessarily  incident  to  such  bathing. 
Reg.  V,  Reed  (12  Cox,  C.  C,  1).  It  is  also  indictable  for  a  man  to 
undress  himself  on  the  beach  and  to  bathe  in  the  sea  near  inhabited 
houses  from  which  he  may  be  distinctly  seen ;  although  such  houses 
may  have  been  recently  erected,  and  till  then  it  may  have  been 
usual  for  men  to  bathe  in  great  numbers  at  the  place  in  question. 
Rex.  V.  Crundcn  (2  Camp.,  89)."— Glen,  p.  777. 

301.  Power  to  provide  Drags,  Life-buoys,  etc. — 

The    Commissioners    may  from    time   to  time  provide   and 
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maintain  drags,  life-buoys,  and  other  implements  for  the 
prevention  of  drowning,  and  employ  such  persons  as  superin- 
tendents and  servants  for  that  purpose,  on  such  terms,  and 
allow  them  such  wages  and  rewards  for  exertion,  and  make 
such  bye-laws  for  their  government  as  the  Commissioners 
think  fit. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners."  The 
bye-laws  must  be  in  conformity  with  law.  See  sees.  316  to  324  as 
to  bye-laws  and  observations  thereunder;  but  as  these  bye-laws 
would  afiect  only  officers  or  servants  of  the  Commissioners,  they 
would  not  require  to  be  confirmed  and  published  like  other  bye-laws. 
See  also  sec.  55,  sub-heads  (4)  and  (6),  as  to  power  to  make  regu- 
lations and  bye-laws. 

302.  Preoaations  in  Skating  and  Bathing. — ^Every 

person  who  persists  in  going  upon  the  ic«  on  any  skating- 
pond,  loch,  pool,  or  place  partly  or  wholly  within  the  burgh 
belonging  to  or  under  the  charge  of  the  Commissioners,  or 
open  to  the  public,  at  any  time  when  placards  are  exhibited 
or  other  signals  intimating  that  it  is  in  a  dangerous  state,  and 
every  person  who  wilfully  breaks  the  ice  on  any  such  pond 
or  place,  and  every  person  who  goes  beyond  the  ropes  or 
danger  signals  at  any  open  bathing-place  under  the  charge  of 
the  Commissioners,  shall  be  guilty  of  an  offence,  and,  on  con- 
viction, liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (9)  "Com- 
missioners ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power 
to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

303.  Seashore  adjoining  Burgh.  —  Subject  to  the 
rights  of  the  Crown,  with  consent  of  the  Board  of  Trade,  and 
without  prejudice  to  any  existing  right  of  property,  the  Com- 
missioners shall  have  jurisdiction  over  the  seashore  down  to 
low-water  mark,  and  the  strand  adjoining  the  same,  within  or 
ex  adverso  of  the  burgh,  for  the  purpose  of  preventing  nuisance, 
and  preserving  and  improving  the  amenity  of  the  burgh,  with 
power  to  the  Commissioners  to  make  bye-laws  for  regulating 
the  use  of  such  seashore  and  strand  by  the  public  for  bathing, 
recreation,  and  general  purposes;  and,  without  prejudice  to 
any  existing  right  of  property,  from  and  after  this  Act  coming 
into  operation,  no  sewage  or  other  offensive  matter  shall  be 
allowed  to  run  over  such  seashore  or  strand. 
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See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh."  The  Act  comes  into  operation  on  15th  May  1893.  The 
bye-laws  must  be  in  conformity  with  law,  see  sec.  55,  sub-head  (6). 
See  sees.  316  to  324  as  to  bye-laws  and  observations  thereunder. 
See  sec.  300  as  to  bye- laws  for  regulation  of  bathing.  See  also  sec. 
381,  which  deals  with  offences  committed  in  the  streets,  and,  for  the 
purposes  of  that  section,  "  street "  shall  include  any  harbour  and  the 
strand  aud  sea-beach  down  to  low-water  mark.  See  especially  sub- 
head 36. 

In  Macpherson  v,  Mackenzie,  21st  May  1881  (8  R.,  706),  it  was 
held  that  a  charter  of  royal  burgh  is  a  habile  title  on  which  to  pre- 
scribe a  right  to  exact  harbour  and  shore  dues,  and  that  the  usage  of 
exaction  for  more  than  the  prescriptive  period  will  fix  the  limits  of 
the  right. 

The  proprietor  of  lands  within  a  burgh  brought  a  declarator  of 
property  of  the  foreshore  ex  adverso  of  these  lands  against  the 
Magistrates  of  the  burgh  (and  also  against  the  Crown,  who  did  not 
defend),  and  produced  as  his  title  a  disposition  to  the  foreshore 
dated  in  1884.  This  disposition  was  deduced  fi*om  a  barony  title 
which  did  not  include  the  foreshore  pe:i*  exprestsum^  and  on  which 
possession  of  the  foreshore  had  not  followed.  Held,  (1)  that  as  the 
inhabitants  of  the  burgh  had  been  in  use  from  time  immemorial  to 
resort  to  the  foreshore  in  question  for  the  purposes  of  recreation,  the 
Magistrates  had  a  title  to  challenge  the  pursuer's  alleged  right  of 
property  ;  and  (2)  that  on  the  titles  produced  he  had  failed  to 
instruct  such  a  right.  Defenders  therefore  assoilzied.  Keiller  r. 
Magistrates  of  Dundee.  Scott  v.  Magistrates  of  Dundee,  7th 
December  1886  (14  R.,  191 ;  24  S.  L.  R.,  120). 

A  proprietor  of  land  within  the  extended  area  of  a  royal  burgh, 
who  held  a  conveyance  from  the  Crown,  dated  in  1853,  "  of  all  right, 
title,  and  interest  of  Her  Majesty,  her  heirs  and  successors,  in  a 
portion  of  the  foreshore  ex  adverso  of  the  property  lying  between 
high-water  mark  and  a  line  of  railway  formed  alonp:  the  foreshore" — 
Heldf  in  a  declarator  at  his  instance  against  the  Magistrates,  (1)  to 
have  a  right  of  property  in  tliis  piece  of  foreshore,  but  (2)  to  have 
no  title  to  exclude  the  inhabitants  of  the  burgh  from  resorting 
thither  for  purposes  of  recreation,  they  having  so  used  it  from  time 
immemorial.  Keiller  v.  Magistrates  of  Dundee.  Scott  v.  Magis- 
trates of  Dundee  (24  S.  L.  R.,  120).  It  was  further  held  that  the 
Statute  1  &  2  Will.  IV.  c  96,  an  Act  to  extend  Royalty  of  Dundee, 
did  not  transfer  the  property  of  the  foreshore  of  the  extended 
royalty  of  Dundee  from  the  Crown  to  the  community,  but  that  it 
gave  the  Magistrates  a  title  to  administer  it  and  use  it  for  public 
purposes,  subject  to  the  limitations  attaching  to  the  right  of  the 
Crown  itself. 

In  Jameson  v.  Police  Commissioners  of  Dundee,  10th  December 
1884  (12  R.,  300).  where  two  properties  within  burgh  were  separated 
by  a  stream,  which  for  the  prescriptive  period  had  been  used  as  a 
public  sewer — Held,  that  it  was  necessary  for  the  proprietors,  in  order 
to  establish  a  right  to  the  alveua  of  the  stream,  in  a  question  with 
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the  hurgh,  to  show  an  express  grant  to  the  alveus,  or  some  possession 
of  the  stream  from  which  a  grant  was  to  be  inferred,  and  that  posses- 
sion of  the  adjoining  lands  merely  upon  mediate  titles,  which  included 
the  cUveu8,  was  not  sufficient. 

Circumstances  in  which  Jield,  that  the  riparian  proprietors  had 
acqmred  no  right  which  entitled  them  to  interdict  the  Police  Com- 
missioners, as  coming  in  place  of  the  Magistrates  of  the  burgh, 
making  use  of  the  alveua  between  their  properties. 

304.  Special  Enactments  where  Seashore  and 
Strand  are  within  Bargh« — Where,  and  in  so  far  as  the 

seashore  and  strand  of  the  sea  or  of  any  tidal  river,  so  far  as 
the  tide  flows,  are  within  the  boundaries  of  the  burgh,  subject 
to  the  rights  of  the  Crown,  with  consent  of  the  Board  of 
Trade,  and  to  any  existing  rights  of  property,  the  following 
enactments  shall  be  applicable  to  the  burgh : — 

(1.)  No  boat  or  vessel  shall  be  let  for  hire  by  any  person 
for  the  purpose  of  sailing  or  rowing  for  pleasure  from  the  sea- 
beach  or  any  pier  or  jetty  within  the  boundaries  of  the  bui'gh, 
except  under  licence  from  the  Magistmtes,  who  shall  have 
power  to  require  that  every  boat  or  vessel  let  for  hire  as 
aforesaid  shall  be  made  good  and  seaworthy  to  their  satisfac- 
tion, and  to  impose  such  other  conditions  in  granting  a  licence 
as  they  may  think  necessary  for  the  safety  of  the  lieges,  and 
such  licence,  when  granted,  shall  continue  in  force  until  the 
term  of  Whitsunday  in  each  year,  and  no  longer,  unless  sooner 
revoked  or  suspended,  which  the  Magistrates  are  hereby- 
authorised  to  do  on  legal  conviction  of  any  violation  of  any 
conditions  of  such  licence;  and  if  any  person  shall  within 
the  burgh  let  for  hire  any  boat  or  vessel  for  the  purpose 
aforesaid  without  having  first  obtained  a  licence,  or  after  the 
revocation  or  suspension  thereof,  or  shall  contravene  the  terms 
of  such  licence,  such  person  shall  for  each  offence  be  liable  to 
a  penalty  not  exceeding  £5. 

(2.)  The  Magistrates  shall  have  jurisdiction  over  the  sea- 
beach  or  strand  down  to  low-water  mark  within  the  boundaries 
of  the  burgh,  for  the  purpose  of  preventing  the  nding  or 
driving  of  any  horse  or  carriage,  except  for  such  times  and 
hours  as  tlie  Magistrates  shall  see  fit,  and  of  regulating  the 
hiring  of  ponies  and  donkeys  for  pleasure  riding  thereon,  and 
shall  have  power  to  make  bye-laws  for  said  purposes,  and  to 
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impose  a  penalty  for  breach  thereof,  not  exceeding  the  sum 
of  40s.  for  any  one  offence. 

(3.)  No  person  shall  erect  any  booth,  stall,  or  stand  for  the 
sale  of  goods,  wares,  or  merchandise  of  any  kind,  on  the  sea- 
shore or  strand  within  the  burgh,  except  under  authority  from 
the  Magistrates,  and  only  at  such  places  thereon  as  they  may 
appoint ;  and  any  person  who  shall  contravene  this  enactment 
shall  be  liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (20)  "  Magis- 
trates," (5)  "  carriage,"  p.  5  "  person ; "  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  601  for  penalty  on  repetition  of 
oflfences  and  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors.  See  sees.  316-324  as  to  bye-laws.  See  also  sec.  381  as 
to  offences  in  the  streets,  the  word  "  street "  for  the  purposes  of  that 
section  including  the  strand  and  sea-beach  down  to  low-water  mark. 

In  Eeney  v.  Magistrates  of  Kirkcudbright  (30  S.  L.  R,  8),  a 
vessel  on  entering  a  harbour  grounded,  and  the  owner  sued  the 
Harbour  Trustees  for  the  injuries  she  received.  The  master  of  the 
ship  was  in  command,  and  had  the  helm,  being  assisted  by  two  local 
fishermen.  The  accident  occurred  within  the  jurisdiction  of  the 
harbour-master,  who  gave  directions  from  the  shore  in  answer  to 
inquiries  from  those  on  board.  The  harbour-master  was  ignorant 
that  the  tide  had  begun  to  ebb,  and  a  wrong  course  was  steered. 
Held  (reversing  judgment  of  First  Division),  that  the  defenders  were 
liable  in  damages,  as  the  harbour-master  was  in  fault  in  the  directions 
he  gave. 

In  England  it  has  been  held  that  "the  latter  clause  of  sec.  172 
of  38  &  39  Vict.  c.  55,  extends  to  steam-boats  which  make  pleasure 
trips  and  take  passengers  for  hire  or  reward,  and  which  by  so  doing 
pome  within  the  term  *  pleasure  boats.'  Pringle  v.  Fenwick,  in  re 
River  Dee,  Chester  (Q.  B.  D.,  10th  June  1875,  M.S.)."— Glen,  p.  321. 

305.  Saving  Rights  of  the  Crown  in  the  Foreshore. 

— Nothing  contained  in  this  Act  shall  authorise  the  Commis- 
sioners or  Magistrates  to  take,  use,  or  in  any  manner  interfere 
with  any  portion  of  the  shore  or  bed  of  the  sea,  or  of  any  river 
channel,  creek,  bay,  or  estuary,  or  any  right  in  respect  thereof, 
belonging  to  the  Queen's  most  Excellent  Majesty  in  right  of 
Her  Crown,  and  under  the  management  of  the  Board  of  Trade, 
or  of  Her  Majesty's  Commissioners  of  the  Woods  and  Forests, 
without  the  previous  consent  in  writing  of  the  Board  of  Trade, 
or  of  the  Commissioners  of  the  Woods  and  Forests  respec- 
tively, on  behalf  of  Her  Majesty ;  neither  shall  anything  in 
this  Act  contained  extend  to  take  away,  prejudice,  diminish. 
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or  alter  any  of  the  estates,  rights,  privileges,  powers,  or 
authorities  vested  in  or  enjoyed  or  exercisable  by  the 
Queen's  Majesty,  her  heirs  or  successors. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (20) 
"  Magistrates." 

In  Agnew  v.  I/)rd  Advocate,  2l8t  January  1873  (11  M.,  309),  in 
a  question  between  the  Crown  and  a  vassal — Held^  (1)  that  when  an 
estate  on  the  seashore,  whether  barony  or  not,  is  held  under  a  Crown 
charter  which  does  not  by  express  grant  or  specific  boundary  extend 
the  right  of  the  vassal  beyond  the  high-water  mark,  there  is  no  pre- 
sumption that  the  foreshore  is  a  pertinent  of  the  land  ;  but  (2)  that 
in  such  a  case  the  charter  may  be  shown  to  include  the  foreshore  by 
such  long-continued  possession  thereof  as  can  only  be  ascribed  to  a 
right  of  property. 

Circumstances  in  which  hdd^  that  Crown  grants  of  lands  on  the 
seashore,  with  parts  and  pertinents,  had  been  explained  by  possession 
of  the  foreshore  as  including  a  grant  thereof. 

Observed,  that  the  taking  of  sea-ware  for  the  purpose  of  making 
kelp  was  to  be  regarded  as  the  exercise  of  a  right  of  property,  and 
not  of  servitude. 

The  Crown  has  a  right  of  property  in  the  foreshore,  not  as  being 
one  of  the  regalia  minoray  but  as  a  portion  of  the  solum  of  the 
country,  and  may  alienate  the  same,  subject  to  the  burden  of  certain 
public  uses  wliich  attaches  to  it,  whether  held  in  property  by  the 
Crown  or  by  a  subject. 

The  right  of  the  public  to  use  the  foreshore  for  purposes  of  naviga- 
tion is  vested  in  the  Crown  as  one  of  the  regalia  majora. 


Specul  Orders. 
306.  Special  Orders,  Procedure  and  Restrictions 

in  Cases  of. — Where  by  this  Act  the  Commissioners  are 
empowered  to  do  anything  by  Special  Order  only,  it  shall  not 
be  lawful  for  them  to  do  such  thing  unless  the  resolution  so 
to  do  shall  have  been  agreed  to  by  two-thirds  of  tlie  Commis- 
sioners present  at  a  meeting  whereof  special  notice  has  been 
given,  and  has  been  confirmed  by  two-thirds  of  the  Commis- 
sioners present  at  a  subsequent  meeting,  held  not  sooner  than 
four  weeks  after  the  preceding  meeting,  and  which  subsequent 
meeting  has  been  advertised  once  at  least  in  each  of  the  weeks 
intervening  between  the  two  meetings  in  some  newspaper 
circulating  within  the  burgh,  if  any  be,  or  otherwise  in  some 
newspaper  circulating  in  the  county  in  which  the  burgh  is 
situated,  and  of  which  special  notice  in  writing  has  been  given 
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to  each  of  the  Commissioners:  Provided  always,  that  after 
any  resolution  has  been  confirmed  at  a  subsequent  meeting  as 
aforesaid,  the  Commissioners  shall  not  proceed  to  carry  the 
same  into  effect  until  after  the  expiration  of  one  month  from 
the  date  of  such  second  meeting,  and  during  such  month  such 
resolution  shall  be  advertised  once  at  least  in  each  week  in 
such  newspaper  as  aforesaid,  and  public  notice  thereof  shall 
also  be  given  by  means  of  placards  posted  in  public  places 
within  the  burgh,  and  reference  shall,  in  such  advertisement 
and  notice,  be  made  to  some  place  provided  by  the  Commis- 
sioners where  the  plan  or  particulars  of  the  work  or  matter  to 
which  such  resolution  relates  may  be  gratuitously  seen  by  the 
ratepayers;  and  if,  before  the  expiration  of  such  month,  a 
representation  in  writing  by  seven  or  more  householders 
against  canying  into  effect  such  resolution  or  any  part  thereof 
be  lodged  with  the  Commissioners,  such  resolution,  or  such 
part  thereof  as  such  representation  applies  to,  shall  not  be 
carried  into  effect  unless  confirmed  by  a  majority  of  the  house- 
holders qualified  and  voting  at  the  poll  to  be  taken  thereanent ; 
and  upon  such  representation  being  lodged  as  aforesaid,  the 
Commissioners,  or  the  Chief  Magistrate  of  such  burgh,  shall 
be  bound  to  direct  a  poll  to  be  taken  in  the  manner  herein 
prescribed  in  regard  to  polls  for  the  adoption  of  this  Act,  and 
the  whole  enactments  and  procedure  provided  in  regard  to 
such  polls  shall,  so  far  as  applicable,  extend  and  apply  to  the 
poll  hereby  authorised  and  directed  to  be  taken :  Provided 
always,  that  where  any  such  representation  applies  to  part 
only  of  such  resolution,  the  Commissioners  may  either  carry 
into  effect  the  remainder  of  such  resolution  or  rescind  the 
same,  as  they  think  fit ;  but  provided  also,  that  if  the  said 
resolution  shall  not  be  so  confirmed,  it  shall  be  lawful  for  the 
Commissioners,  as  often  as  they  shall  think  proper  thereafter, 
but  not  sooner  than  one  year  from  the  date  of  any  preceding 
resolution,  by  such  and  the  like  procedure,  again  to  adopt  the 
same,  but  such  resolution  shall  always  be  subject  to  be  con- 
firmed by  the  electors  in  the  event  of  a  representation  being 
made  thereagainst,  all  in  manner  above  provided. 

In  Stirlmg,  etc.,  v.  Hutcheon,  etc.,  25th  May  1874  (1  R.,  935), 
by  the  General  Police  Act,  1862,  Commissioners  of  Police  of  burghs 
(not  being  royal  or  parliamentary  burghs)  may  adopt  the  Act  by  a 
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Special  Order,  as  defined  in  the  Act  Sec.  365  enacts  that  it  shall 
not  be  lawful  for  the  Commissioners  to  do  anything  by  Special  Order 
unless  the  resolution  to  do  the  same  shall  have  been  agreed  to  by  the 
Commissioners  at  a  special  meeting,  and  confirmed  at  a  second 
meeting  held  not  sooner  than  four  weeks  after  the  former  meeting, 
which  subsequent  meeting  has  been  advertised  once  in  each  of  the 
intervening  weeks  in  a  local  newspaper.  Sec.  20  enacts  that  the 
resolution,  on  being  confirmed  at  the  second  meeting,  shall  be 
reported  to  the  Sheriff,  who  shall,  within  forty-eight  hours,  pronounce 
a  deliverance  finding  that  the  Act  has  or  has  not  been  adopted.  It  is 
further  enacted  that  the  Sherifi's  deliverance  shall  be  final,  and  "  shall 
not  be  subject  to  be  set  aside,  or  reviewed,  or  affected  by  any  Court 
of  judicature,  upon  any  ground  or  in  any  manner  of  way  whatever." 

In  an  action  of  reduction  brought  in  the  Court  of  Session  to  set 
aside  the  resolution  of  the  l^olice  Commissioners  of  a  burgh  to  adopt 
the  Act,  and  the  deliverance  of  the  Sheriff  finding  that  the  Act  had 
been  adopted,  on  the  ground  that  the  statutory  advertisement  in  the 
local  newspaper  had  been  omitted,  the  defenders  pleaded  that  the 
action  was  excluded  by  the  finality  clauses  of  the  Act — Held 
(rev,  judgment  of  Lord  Mackenzie),  that,  in  consequence  of  the 
failure  to  give  notice  by  advertisement,  the  subsequent  proceedings 
were  outwith  the  Statute,  and,  along  with  the  Sheriff's  deliverance 
following  thereon,  fell  to  be  reduced. 

Question^  whether  it  was  competent  for  the  Sheriff,  acting  under 
sec.  20,  to  inquire  judicially  whether  the  previous  procedure  has  been 
regular. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (9)  "  Commis- 
sioners," (14)  "householder."  See  sees.  336  to  338,  inclusive,  as  to 
"  notice."  See  sec.  50  as  to  notices  of  meetings  to  be  sent  to  Commis- 
sioners, and  observations  thereunder.  The  section  (sec.  306)  prescribes 
that,  "  upon  such  representation  being  lodged  as  aforesaid,  the  Com- 
missioners, or  the  Chief  Magistrate  of  such  burgh,  shall  be  bound  to 
direct  a  poll  to  be  taken  in  the  manner  herein  prescribed  in  regard 
to  polls  for  the  adoption  of  this  Act ;  and  the  whole  enactments  and 
procedure  provided  in  regard  to  such  polls  shall,  so  far  as  applicable, 
extend  and  apply  to  the  poll  hereby  authorised  and  directed  to  be 
taken."  There  is,  however,  no  poll  prescribed  to  be  taken  as  to  the 
adoption  of  the  Act,  and  no  enactments  or  procedure  in  the  Statute 
with  reference  thereto. 

307.  Lands  and  Grounds  for  Public  Recreation. — 

The  Commissioners  may  after  resolution,  by  Special  Order,  as 
herein  defined,  purchase,  rent,  or  otherwise  provide  lands, 
grounds,  or  other  places,  either  within  the  burgh,  or  at  a 
reasonable  distance  therefrom,  not  exceeding  two  miles  from 
the  boundary  of  the  burgh,  to  be  used  as  a  pleasure  ground 
or  place  of  public  resort  or  recreation ;  and  the  Commissioners 
may  from  time  to  time  level,  enclose,  drain,  plant,  light,  and 
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otherwise  lay  out  and  improve  any  such  public  lands  or 
grounds  for  the  more  convenient  use  and  enjoyment  thereof, 
and  make  and  maintain  roads  to  and  within,  and  seats  on  the 
same,  and  make  bye-laws  for  the  regulation  thereof;  but 
nothing  in  this  section  shall  afifect  the  powers  of  the  Commis- 
sioners under  the  Public  Health  Acts  or  the  Public  Parks 
(Scotland)  Act,  1878. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (16) 
"lands,"  (4)  "burgh." 

Sec  58  of  the  Public  Health  (Scotland)  Act,  30  &  31  Vict.  c. 
101,  provides : — "The  Local  Authority  may  provide,  maintain,  lay 
out,  and  improve  grounds  for  public  recreation,  and  support  or  con- 
tribute towards  any  premises  provided  for  such  purposes  by  any 
person  whomsoever."  But  the  Public  Health  Act  gives  no  power  to 
borrow  for  such  purposes,  or  to  make  bye-laws. 

The  Public  Parks  (Scotland)  Act,  1878,  41  &  42  Vict.  c.  8,  gives 
power  to  Local  Authorities  of  burghs  to  provide  and  maintain  public 
parks  and  pleasure  grounds,  whether  within  or  without  their  district. 
They  may  acquire  lands  for  this  purpose  othervdse  than  by  agree- 
ment, under  the  powers  of  the  Lands  Clauses  Acts,  but  this  can  only 
be  done  by  means  of  a  Provisional  Order.  The  expenses  are  to  be 
met  out  of  the  "  local  rate,"  which  is  defined  to  be  "  any  one  of  the 
assessments  mentioned  in  sec.  95  of  the  Public  Health  (Scotland)  Act, 
1867."  The  assessments  mentioned  in  that  section  are — the  prison 
assessment,  the  police  assessment,  and  the  assessment  for  relief  of  the 
poor.  Power  is  also  given  to  borrow  on  the  credit  of  the  local  rate. 
Bye-laws  may  be  made  for  the  regulation  of  the  parks,  etc.,  and  these 
may  provide  "  for  the  removal  from  such  parks,  public  walks,  or 
pleasure  grounds  of  any  person  infringing  any  such  bye-law,  by  any 
officer  of  the  Local  Authority  or  constable."  The  bye-laws  must  be 
confirmed  by  the  Secretary  for  Scotland. 

Under  sec.  316  (a),  sub-heads  (3)  and  (8),  bye-laws  may  be  made 
for  pleasure  grounds.  Sec.  381  deals  with  police  offences  in  the 
streets,  and  the  word  "  street "  is  declared  to  include  "  public  parks, 
links,  common,  or  open  area,  or  space."  There  is  a  proviso  in  sub- 
head (26)  of  sec.  381,  that  "  games  may  be  played  on  any  rinks,  links, 
common,  or  public  park,  subject  to  the  power  of  regulation  by  bye- 
laws  as  herein  provided." 

In  England,  "  a  municipal  corporation  had  purchased  land  to  be 
added  to  a  public  garden  or  park,  and  some  years  afterwards 
determined  to  use  a  small  portion  of  the  added  land  as  a  site  for 
town  buildings  and  offices,  as  well  as  for  a  museum,  public  library, 
school  of  art,  and  conservatory.  On  an  information  praying  that  the 
corporation  might  be  restrained  from  appropriating  any  portion  of  the 
park  as  a  site  for  town  buildings,  or  for  any  erection  or  building  not 
needed  for  or  incidental  to  the  maintenance  of  the  parks  as  public 
walks  or  pleasure  grounds,  Bacon,  V.-C,  held  that  no  portion  of  the 
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land  could  be  appropriated  for  any  of  the  above  mentioned  object*, 
except  the  museum  and  conservatory.  On  appeal,  however,  it  was 
held  that  a  free  library  was  also  allowable,  as  being  conducive  to  the 
better  enjoyment  of  the  public  walks  and  grounds  as  such ;  and  the 
injunction  did  not  extend  to  *a  free  public  library,  museum,  or 
conservatory,  open  for  the  use,  convenience,  and  recreation  of  the 
persons  frequenting  such  walks  and  pleasure  grounds.'  Attorney- 
General  V.  Corporation  of  Sunderland  (L.  R,  2  Ch.  D.,  634 ;  34  L 
T.,  K  S.,  921 ;  45  L.  J.,  Ch.,  839 ;  24  W.  K.,  991 ;  40  J.  P.,  564). 
In  a  previous  case  it  had  been  held  that  recreation  grounds,  when 
provided,  could  not  be  diverted  to  any  other  purposes  than  those  con- 
templated by  the  Statute ;  and  where,  by  an  Act  of  Parliament,  a 
corporation  were  directed  to  cause  a  piece  of  land  to  be  drained  and 
levelled,  and  kept  in  proper  condition  for  the  purposes  of  public 
recreation,  the  Court  of  Chancery  restrained  the  corporation  from 
permitting  a  cattle  fair  to  be  held  on  it  Attorney-General  v. 
Southampton  Corporation  (1  Giff.,  363;  6  Jur.,  N.  S.,  36;  29  L.  J., 
Ch.,  282 ;  1  L.  T.,  N.  S.,  155). 

"  An  action  was  brought  to  restrain  the  corporation  of  L.  from 
closing  against  the  public,  in  favour  of  persons  ]mying  for  admission, 
a  park  provided  by  the  corporation,  under  a  Local  Act  authorising 
them  to  purchase  lands  for  the  purpose  of  providing  additional  places 
for  public  amusement  or  recreation.  Jessel,  M.  R,  considered  that 
this  park  was  appropriated  for  public  use  and  recreation,  and  that 
this  meant  for  free  and  gratuitous  use,  and  if  the  corporation 
imposed  payments  on  any  person  for  the  right  of  entering  the  park, 
the  public  were  excluded  from  such  use.  He  held,  however,  that 
certiiin  other  provisions  of  the  Local  Act  gave  them  the  necessary 
authority  to  close  the  park  and  also  to  make  a  profit  by  its  use,  and 
refused  the  injunction.  Attorney-General  v.  Mayor,  etc.,  of  Leeds 
(24  S.  J.,  539). 

"  An  injunction  was  granted  by  Hall,  V.-C,  restraining  a  Local 
Board  from  letting  a  recreation  ground  belonging  to  them  to  an 
athletic  and  football  club,  or  to  any  persons  on  their  behalf,  on  a 
certain  day  on  which  they  had  intended  to  let  the  club  have  the 
exclusive  use  of  the  ground.  The  Vice-Chancellor  said  that  it  appeared 
to  him  that  the  ground  in  question,  though  it  might  have  been  some- 
times used  for  special  objects — as,  for  example,  an  annual  fair — had 
been  acquired  by  the  Local  Board  as  a  recreation  ground  for  the 
people  of  their  district,  and  that  being  so  it  was  not  competent  to 
them  to  exclude  the  general  public  therefrom,  even  for  a  single  day. 
Attorney-General  v.  Loughborough  Local  Board  (Times  newspaper, 
31st  May  1881). 

"  A  bye-law  imposing  a  penalty  on  owners  of  any  fowls,  ducks, 
geese,  etc.,  which  should  enter  the  pleasure  grounds,  wjis  held  to  be 
vJtra  vires,  Torquay  Local  Board  v.  Bridle  (L.  T.,  2nd  Dec.  1882  ; 
47  J.  P.,  183). 

"  Under  the  Metropolitan  Commons  Act,  1866,  a  bye-law  prohibit- 
ing the  delivery  of  any  sermon,  without  the  written  consent  of  the 
Metropolitan  Board  of  Works,  was  held  valid.     De  Morgan  r.  Metro- 
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politan  Board  of  Works  (L.  R.,  6  Q.  R  D.,  155 ;  49  L.  J.,  M.  C, 
61;  28  W.  R,  489;  42  L.  T.,  N.  S.,  238;  44  J.  P.,  296)."— 
Glen,  p.  307. 

"  A  bye-law  relating  to  a  common  provided  that  no  person  shall 
shoot  or  chase  game  or  other  birds  or  animals  on  the  common.  The 
respondent  carried  a  tame  pigeon  and  a  falcon,  and,  when  on  the 
common,  let  them  both  go,  and  ran  after  them  for  half  a  mile,  watch- 
ing the  chase.  Hdd^  that  this  was  an  offence  within  the  meaning 
of  the  bye-law.  Harper  v.  Mitchell  (44  J.  R,  183.)"— Lumley's 
Public  Health,  p.  218. 

308.  Commissioners  may  manage  Open  Spaces, 

etc.— The  Commissioners  may  accept  the  management  and 
control  of  any  park  or  open  space  devoted  to  the  public  use 
in  or  near  the  burgh;  and  it  shall  be  lawful  for  the 
Commissioners  to  apply  money  levied  under  the  burgh 
general  assessment,  or  under  the  Public  Health  Acts  or  under 
the  Public  Parks  (Scotland)  Act,  1878,  for  the  purpose  of 
maintaining  commonjs,  parks,  or  open  spaces,  and  for  defending 
public  rights  therein. 

See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners,"  (4) 
"  burgh ; "  see  sec.  340,  burgh  general  assessment.  See  the  follow- 
ing cases:  Graham  v.  PoUce  Commissioners  of  Kirkcaldy,  19th 
June  1879  (6  R,  1066);  Paterson,  etc.,  v.  Magistrates  of  St. 
Andrews,  10th  Mar.  1880  (7  R,  712);  and  Magistrates  of  Dundee, 
etc,  V.  Keiller,  etc.,  7th  Dec.  1886  (14  R,  191). 

In  a  declarator  at  the  instance  of  the  Magistrates  of  a  burgh  of 
barony  for  determining  the  property  of  an  open  space  of  ground 
adjoining  the  harbour  of  the  burgh,  and  situated  between  it  and  the 
town,  a  grant  to  the  bailies,  council,  feuars,  and  inhabitants  of  the 
haven  and  harbour,  with  customs,  etc.,  and  the  common  lonea,  gaits, 
wynds,  vennels,  and  common  passages,  to  and  from  the  town  and 
haven,  held  to  be  a  sufficient  title  to  the  open  space.  Magistrates  of 
St.  Monance  v,  Mackie,  5th  March  1845  (7  D.,  582 ;  17  Jur.,  286). 

In  England,  "  in  the  following  case  the  Consistory  Court  of  London 
authorised  the  construction  of  footpaths  in  a  portion  of  a  church- 
yard which  had  been  closed  for  burials  under  an  Order  in  Council, 
and  also  the  erection  of  gates,  the  removal  of  high  walls  which 
obstructed  the  free  circulation  of  air,  and  the  planting  of  trees  and 
flowers ;  but  held  that  it  was  not  competent  to  the  Court  to  grant 
a  faculty  authorising  a  churchyard  to  be  appropriated  as  a  public 
garden.  In  re  St.  Georges-in-the-East  Rector  and  Churchwardens 
(L  R,  1  P.  D.,  311).  Following  Reg.  v.  Twiss  (L.  R,  4  Q.  B., 
407  ;  38  L.  J.,  Q.  B.,  228 ;  20  L.  T.,  N.  S.,  522 ;  17  W.  R,  765). 

"  In  the  metropolis  disused  burial-grounds  may  be  transferred  to 
the  Metropolitan  Board  of  Works,  or  to  a  District  Board  or  Vestry, 
to  be  preserved  as  open  spaces  accessible  to  the  public.  44  &  45 
Vict.  c.  34,  sees,  4  and  6."— Glen,  p.  308. 
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309.  Public    Baths    and    Drying  -  Grounds.— The 

Commissioners  may  after  resolution,  by  Special  Order,  as 
herein  defined,  but  not  otherwise,  purchase,  rent,  or  otherwise 
provide,  either  within  the  burgh,  or  at  a  reasonable  distance 
therefrom,  suitable  and  convenient  premises  to  be  used  for 
public  baths  and  wash-houses,  and  public  covered  or  open 
bathing-places,  and  public  drying-grounds,  for  the  use  and 
accommodation  of  the  inhabitants  within  the  burgh  in  wash- 
ing and  drying  clothes  and  other  articles,  and  may  fit  up  the 
same  respectively  with  all  requisite  and  proper  conveniences, 
and  froiti  time  to  time  enlarge,  renew,  and  repair  the  same 
respectively,  and  afford  the  use  thereof  respectively  to  such 
inhabitants  at  such  reasonable  charges,  and  under  and 
subject  to  such  bye-laws  as  the  Commissioners  may  deem 
expedient;  and  every  person  who  offends  against  any  such 
bye-laws  shall  be  liable  to  a  penalty  not  exceeding  403. 
for  every  offence. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (4) 
"burgh,"  (16)  "premises,"  (17)  " house."  The  bye-laws  must  be  in 
conformity  with  law.  See  sees.  316  to  324  as  to  bye-laws  and 
observations  thereunder,  sec.  487  as  to  imprisonment  on  failure  to 
pay  penalty,  sees.  600  and  501  for  penalty  on  repetition  of  offence 
and  power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

Sec.  316,  sub-head  (a)  (3),  gives  power  to  make  bye-laws  "for 
preserving  and  regulating  public  bleaching-greens,  drying-greens  and 
grounds,  public  wash-houses,  baths,"  etc.  etc. 

In  an  Irish  case,  "  it  was  held  by  the  Lord  Chancellor  of  Ireland, 
confirming  the  decision  of  the  M.  R,  that  where  a  Town  Council 
contracted  to  purchase  baths  and  wash-houses  commenced  by  a 
private  society  on  lands  held  under  a  sub-lease,  being  portion  of  lands 
comprised  in  a  demise  from  the  owner  in  fee,  so  that  they  were 
subject  to  a  rent  above  that  in  the  sub -lease,  as  well  as  to  the 
covenants  and  conditions  in  the  original-lease,  tliey  were  not 
compellable  to  complete  their  contract,  as  it  would  have  been  a 
breach  of  trust  on  their  part  to  purchase  lands,  the  interest  in  which 
might  be  lost  by  the  default  of  others.  Mulholland  v,  Belfast  Cor- 
poration (9  Ir.  Ch.  R,  204,  292)."-- Lumley^s  Public  Health,  p.  653. 

LiahUity  for  Negligence, — In  England,  "the  corporation  of  a  town 
caused  a  wash-house  to  be  erected,  with  a  wringing-machine,  under 
the  Baths  and  Wash-houses  Acts,  which  vests  such  houses  in  the 
corporation,  the  actual  management  being  in  the  Council,  the 
members  of  which  are  not  to  be  personally  liable.  The  machine 
was  originally  intended  to  be  worked  by  hand,  and  being  worked  by 
steam  a  projecting  rod  was  needlessly  retained,  which  went  round 
with  great  rapidity,  and  had  no  protection.     The  persons  who  used 
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the  washhoufle  paid  for  the  use  of  it,  and  a  woman  using  the 
machine,  without  negligence  on  her  part,  was  caught  by  the  rod 
when  revolving,  and  thereby  received  an  injury.  Under  these 
circumstances  it  was  held  that  the  corporation  were  liable  to  an 
action  for  the  injury  so  received.  Cowley  v.  Sunderland,  Mayor,  etc., 
of  (6  H.  &  C,  665 ;  4  L.  T.,  N.  S.,  120 ;  30  L.  J.,  Exch.,  127 ;  9 
\V.  R,  668;  25  J.  P.,  434)."— Glen,  p.  717. 

310.  Proportion  of  Baths  for  Working  Classes.— 

The  number  of  baths  for  the  use  of  the  working  classes 
provided  by  the  Commissioners  shall  not  be  less  than  twice 
the  number  of  the  other  baths  of  higher  class. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners."  The 
Baths  and  Wash-houses  Act,  1847,  10  <&  11  Vict.  c.  61,  sec.  5, 
which  is  not  applicable  to  Scotland,  makes  a  similar  enactment  in 
regard  to  the  numbers  of  washing-tubs  or  troughs  in  public  wash- 
houses. 

311.  Charges  for  Use  of  Baths.— The  Commis- 
sioners may  make  such  reasonable  charges  for  the  use  of 
baths,  bathing-places,  wash-houses,  and  drying-grounds  as 
they  think  fit 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house."  This  section  merely  repeats  part  of  the  enactment  in  sec. 
309.  The  Baths  and  Wash-houses  Act,  1847,  10  &  11  Vict.  c.  61, 
fixes  a  maximum  charge  for  baths  and  wash-houses  for  the  labouring 
classes.     See  the  Schedule  to  that  Act. 

312.  ReooYery  of  Charges  for  Use  of  Baths,  etc. 

— For  the  recovery  of  the  charges  at  such  wash-houses  and 
drying-grounds,  the.  officers,  servants,  and  others  having  the 
management  thereof  may,  at  the  period  of  using  the  same,  or 
at  any  subsequent  time,  detain  the  clothes  or  other  goods  and 
effects,  in  or  upon  any  such  wash-house  or  drying-ground,  of 
any  person  refusing  to  pay  the  charge  to  which  such  person 
may  be  liable,  or  any  part  thereof,  till  full  payment  thereof 
be  made ;  and  in  case  such  payment  be  not  made  within 
seven  days,  the  Commissioners  may  sell  such  clothes,  goods, 
and  effects,  or  any  of  them,  returning  the  surplus  proceeds  of 
such  sale,  after  deducting  the  unpaid  charge  and  the  expenses 
of  such  detention  and  sale,  and  the  unsold  articles,  if  any,  on 
demand  to  such  person. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house;"  see  sec.  369  as  to  recovery  of  expenses.     Neither  the 
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Commissioners  nor  their  tenants  will  be  in  safety  to  sell  under  this 
section  without  a  further  warrant  of  a  competent  Court. 

The  rubric  says,  "Recovery  of  charges  for  use  of  baths,  etc.," 
but  the  section  refers  only  to  wash-houses  and  drying-grounds. 

313.  Publication  of  Bye-laws  in  regard  to  Baths, 

etc. — A  printed  copy  or  sufficient  abstract  of  the  bye-laws 
made  by  the  Commissioners  relating  to  the  use  of  such 
baths,  bathing  -  places,  and  wash-houses,  so  far  as  regards 
every  such  bath,  bathing  -  place,  or  wash  -  house,  shall 
be  put  up  in  such  bath-room,  bathing-place,  and  wash- 
house. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,'*  (13) 
**  house."    The  word  "  such  "  is  evidently  a  misprint  for  "  each." 

314.  Sale  of  Baths,  etc.,  on  disoontinuing  them, 

— Whenever  any  of  such  public  baths,  bathing-places,  wash- 
houses,  or  drying-grounds  are  deemed  by  the  Commissioners 
to  be  unnecessary,  or  too  expensive  to  be  kept  up,  the  Com- 
missioners may  after  resolution,  by  Special  Order,  as  herein 
defined,  but  not  otherwise,  discontinue  the  same,  and  sell 
the  lands,  buildings,  and  materials  for  the  best  price  that  they 
can  reasonably  be  obtained,  and  convey  the  same  accordingly ; 
and  the  purchase-money  shall  be  paid  to  the  treasurer  of  the 
Commissioners,  and  be  disposed  of  for  behoof  of  the  burgh  as 
the  Commissioners  direct. 

See  sub -head  (13),  sec.  4,  for  definition  of  "house,"  (9) 
"Commissioners,"  (IG)  "lands,"  (3)  "building,"  (4)  "burgh,"  (8) 
"  treasurer." 

315.  Commissioners  may  erect  a  Public  Hall,  etc. 

— The  Commissioners  may  after  resolution,  by  Special  Order, 
as  herein  defined,  but  not  otherwise,  acquire  ground  for  the 
erection  of,  and  may  thereafter  erect  thereon,  a  public  hall  and 
offices,  and  a  court  hall  and  police  offices,  with  all  public 
conveniences  thereto,  and  also  such  number  of  houses  for  the 
accommodation  of  constables  as  they  may  consider  necessary, 
or  may  acquire  any  building  or  block  of  buildings  already 
erected,  and  which  may  be  suitable  for  such  halls  and  offices, 
and  may  repair  the  same  from  time  to  time,  and  they  may 
also  contribute  towards  the  expenses  of  enlarging  any  existing 
town-hall,  or  municipal  buildings,  the  property  of  the  burgh, 
and  furnish  and  fit  up  the  same,  and  employ  proper  persons 
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to  take  care  thereof ;  and  for  that  purpose  it  shall  be  lawful 
for  them  to  apply,  for  a  period  not  exceeding  twenty  years, 
the  general  improvement  assessment  hereby  authorised  to  be 
levied,  or  such  portion  thereof  as  they  may  think  proper, 
towards  the  expense  of  such  acquisition,  erection,  furnishing, 
and  fitting  up ;  and  they  shall  be  and  are  hereby  authorised, 
upon  the  security  of  the  said  general  improvement  assess- 
ment, to  borrow,  as  hereinafter  provided  with  regard  to 
the  borrowing  of  money,  such  sum  as  they  may  require  for 
that  purpose. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (13) 
"house,"  (3)  "building,"  (4)  "burgh,"  (359)  "general  improvement 
assessment."     See  sees.  374  to  379  as  to  borrowing  money. 

As  to  power  of  two  or  more  contiguous  or  adjacent  burghs 
to  combine  in  providing  a  common  hall  and  offices,  see  sec.  57. 

Bye-laws  to  be  made  by  virtue  of  this  Act. 

316.  Bye-laws. — The  Commissioners  may  from  time  to 
time  make  bye-laws  as  they  think  fit  for  the  purposes  after 
mentioned,  videlicet : — 

A. — For  General  Purposes. 

(1.)  For  preventing  nuisances  and  annoyances  in  any  street, 
or  any  other  place  v^ithin  the  burgh. 

See  Eastbum  v.  Wood,  tw/ra,  p.  499. 

Under  sec.  380,  sub-head  (10),  any  person  who  "commits  a 
nuisance"  is  subject  to  a  penalty;  and  by  sec.  381  a  penalty  is 
imposed  on  persons  causing  various  nuisances  and  annoyances  in  the 
streets. 

The  word  "  nuisance "  has  a  double  signification.  It  may  mean 
"statutory  nuisance,"  such  as  the  nuisances  defined  in  the  Public 
Health  Act>  30  &  31  Vict.  c.  101,  sec.  16.  Or  it  may  mean  a 
"nuisance  at  common  law." 

"  Nuisance  as  a  branch  of  the  customary  law  of  Scotland  includes 
within  its  scope  the  following  subjects: — (1)  Pollution  of  water; 
(2)  Pollution  of  air ;  (3)  Unusual  noise  or  vibration ;  (4)  Unnatural 
heat ;  (5)  Dangerous  nuisances,  i.e.  proceedings  calculated  to  make 
life  uncomfortable,  by  apprehension  of  danger;  and  (6)  Nuisances 
contra  bonos  mores,  i.e.  exhibitions  and  proceedings  calculated  to 
excite  disgust,  or  injure  the  moral  susceptibilities  of  an  ordinary 
man.  Whenever  any  of  the  above,  caused  or  done  by  one  person, 
interferes  with  the  legitimate  enjoyment  of  another,  by  creating 
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danger  to  life  or  health,  material  discomfort  and  annoyance,  or  real 
substantial  injury  to  property,  a  nuisance  is  occasioned,  which  the 
person  injured,  unless  barred  by  some  valid  defence,  is  entitled  to 
put  down  by  an  action  at  common  law." — Broun's  Law  of  Nuisance, 
p.l. 

(2.)  For  controlling  persons  oflfering  to  purchase  or  sell  old 
clothes. 

See  definition  of  "  broker "  in  sec  4,  sub-head  (2),  also  the  pro- 
visions of  sees.  433  to  453,  infra, 

(3.)  For  preserving  and  regulating  public  bleaching-greens, 
drying-greens  and  grounds,  public  wash-houses,  baths,  gym- 
nasiums, pleasure-grounds,  and  places  of  public  resort  or 
recreation,  and  open  spaces,  and  preventing  ofiFences,  nuis- 
ances, and  annoyances  therein. 

See  also  sub-head  (8)  of  tliis  section,  which  makes  a  somewhat 
similar  provision.  As  to  public  wash-houses,  baths,  pleasure-grounds, 
etc.,  see  sees.  307  to  314. 

(4.)  For  fixing  the  times  of  lighting  and  extinguishing  the 
lights  in  common  stairs,  passages,  or  private  courts,  and  the 
order  or  rotation  in  which  the  occupiers  of  houses  or  flats  in 
common  stairs,  passages,  or  private  courts  shall  be  responsible 
for  the  lighting  and  extinguishing  of  such  lights. 

See  sees.  104  and  105» 

(5.)  For  regulating  the  beating  or  shaking  of  carpets,  rugs, 
or  mats,  in  streets  or  courts,  and  open  spaces  and  squares  held 
in  common,  and  the  hours  within  which  carpets,  rugs,  or  mats 
may  be  beaten  or  shaken. 

See  sec.  381,  sub-head  (29),  which  imposes  a  penalty  on  any 
person  who  in  any  "  street " — as  defined  in  that  section — "  beats  or 
shakes  any  carpet,  rug,  or  mat,  contrary  to  the  bye-laws  of  the 
Commissioners." 

(6.)  For  regulating  the  fencing,  pulling  down,  clearing  out, 
or  securing  of  ruinous  or  unclaimed  lands  and  heritages. 
See  sees.  191  to  200. 

(7.)  For  regulating  the  driving  of  cattle  through  the  streets, 
and  prescribing  through  what  streets  and  at  what  hours 
cattle  may  be  driven. 

See  definition  of  "  cattle "  in  sub-head  (6)  of  sec.  4.  Sec.  380, 
sub-head  (7),  imposes  a  penalty  for  ill-treating  or  over-driving  any 
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animal;  and  sec.  381,  sub-head  (13),  imposes  a  penalty  on  any 
person  who  "leads,  drives,  or  rides  any  horse  or  other  animal,  or 
draws  or  drives  any  cart  or  carriage  upon  any  footway,  or  fastens 
or  places  any  horse  or  other  animal  so  that  it  stands  across  or  upon 
any  footway." 

(8.)  For  the  better  preservation  of  any  common,  links, 
bleaching-green,  recreation-ground,  open  area  or  space,  or 
other  places  of  public  resort  or  recreation  existing  within 
the  burgh,  and  for  regulating  the  use  of  the  same,  and  for 
ensuring  good  order  in  the  use  thereof:  Provided  that,  if  any 
adjoining  burgh  has  any  right  or  interest  in  such  common, 
links,  open  area  or  space,  or  other  place  of  public  resort  or 
recreation,  all  such  bye-laws  shall  also  be  subject  to  the 
consent  and  approval  of  the  Magistrates  and  Council  or  the 
Commissioners  of  such  burgh ;  and  in  case  of  any  difference 
or  dispute  th6  Sheriff  shall  hear  the  parties,  and  decide  all 
questions  in  reference  to  such  bye-laws,  and  his  decision 
shall  be  final 

See  sub-head  (3)  of  this  section,  which  makes  a  similar  provision. 

(9.)  For  providing  that  drift  logs  of  wood  are  secured  by 
the  owners. 

See  definition  of  "  owner  "  in  sec  4,  sub-head  (22). 

(10.)  For  carrying  out  or  enforcing  any  other  provisions  of 
this  Act  not  herein  specially  mentioned. 

See  under  sec.  317  for  note  as  to  the  general  power  of  Magistrates 
to  make  bye-laws. 


B. — For  Sanitary  Purposes. 

(1.)  For  inspecting  all  places  where  horses  are  killed,  and 
carrion  is  kept  or  sohl,  and  keeping  such  places  in  a  cleanly 
and  proper  state,  and  removing  the  filth  therefrom,  and 
requiring  that  all  such  places  shall  be  provided  by  the 
occupiers  with  proper  paving,  drainage,  and  a  sufficient 
supply  of  water. 

See  infra^  sub-heads  (5)  and  (6),  which  refer,  inter  alia^  to 
carrion  and  to  slaughtering  of  horses.  Sec.  285  provides  for  the 
licensing  of  places  for  slaughtering  horses. 

(2.)  For  removing  the  contents  of  ash-pits,  darig-steads, 
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drains,  cesspools,  water-closets,  lavatories,  baths,  and  privies 
within  reasonable  periods ;  for  preventing  foul  water  soaking 
from  any  house  or  building,  and  for  preventing  any  ash-pit, 
dungstead,  privy,  drain,  ditch,  cesspool,  dunghill,  or  manure 
heap  from  being  a  nuisance  or  annoyance. 

See  sec.  107  as  to  the  duty  of  the  Commissionera  to  cause  all  the 
dust,  night-soil,  etc.,  found  "  in  privies,  sewers,  cesspools,  houses,  or 
other  premises,  to  be  collected  and  removed  at  such  convenient  hours 
and  times  as  they  shall  consider  proper."  See  also  sec.  109  as  to 
removal  of  refuse,  sec.  123  as  to  emptying  and  cleansing  of  public 
necessaries,  duugsteads,  etc. ;  also  sees.  252-255  as  to  cesspools, 
ash-pits,  privies,  and  middens.  To  constitute  a  nuisance  under  the 
Public  Health  Act,  30  &  31  Vict.  c.  101,  sec.  16,  sub-head  (/>),  an 
ash-pit,  etc.,  must  be  "so  foul  as  to  be  injurious  to  health." 

(3.)  For  inspecting  and  periodical  cleaning  of  cisterns  erected 

in  buildings  for  the  use  of  two  or  more  families. 

Sec.  263  provides  that  **  wherever  it  is  practicable  all  supplies  of 
water  for  domestic  use  shall  be  taken  direct  from  the  main  or  service 
pipes  and  not  from  cisterns." 

(4.)  For  regulating  the  time  and  mode  of  the  removal  of 
any  offensive  matter  or  thing. 
This  matter  is  dealt  with  in  sec.  125. 

(5.)  For  regulating  the  keeping  of  depots  of  bones,  carrion, 
rags,  or  any  other  oflPensive  matter  or  thing. 

As  to  carrion  see  sub-head  (1),  supra,  "Any  collection  of  bones 
or  rags  injurious  to  health "  is  a  "  nuisance "  under  the  Public 
Health  Act,  sec.  16,  sub-head  (e),  of  30  &  31  Vict.  c.  101. 

(6.)  For  reducing  or  removing  the  noxious  or  injurious 
effects  attending  the  business  of  a  blood-boiler,  bone-boiler, 
tanner,  slaughterer  of  horses  or  animals  of  any  description, 
soap-boiler,  tallow-melter,  tripe-boiler,  or  other  noxious  or 
offensive  business,  trade,  or  manufacture. 

Bye-laws  may  be  made  for  the  same  purpose  under  sec.  30  of  the 
Public  Health  Act,  30  &  31  Vict.  c.  101,  but  they  apply  only  to 
businesses  established  after  the  passing  of  that  Act. 

As  to  slaughter-houses,  see  sees.  278-287,  particularly  sec.  281  as 
to  bye-laws,  and  sec.  285  as  to  places  for  slaughtering  horses. 

(7.)  For  providing  that  cattle,  dogs,  and  poultry  shall  not 
be  kept  in  such  places  or  in  such  manner  as  to  be  a  nuisance 
or  annoyance  to  the  inhabitants;  for  prescribing  the  situa- 
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tions  or  places  in  which  swine  may  be  kept,  and  for  pro- 
hibiting, on  cause  shown,  the  keeping  of  swina 

"  Any  stable,  byre,  pig-sty,  or  other  building  in  which  any  animal 
or  animals  are  kept  in  such  a  manner  as  to  be  injurious  to  health  "  is 
a  nuisance  under  sub-head  (c)  of  sec.  16  of  the  Public  Health  Act, 
30  &  31  Vict.  c.  101. 

See  sees.  386  and  387  as  to  stray  cattle ;  sec.  389  as  to  keeping  of 
dopfs,  fowls,  or  other  animals  ;  sec.  390  as  to  stray  dogs.  Sub-head 
(37)  of  sec.  381  imposes  a  penalty  on  anyone  who  "  keeps  any  sAvine 
near  any  dwelling-house  so  as  to  be  a  nuisance  or  an  annoyance  to 
the  residents  or  passengers."  See  M*Creadie  v,  M*Broom,  infra, 
p.  498. 

"  A  bye-law  prohibiting  the  keeping  of  pigs  within  50  feet  of  a 
dwelling-house,  situated  in  a  rural  sanitary  district,  was  held  to  be 
unreasonable,  and  therefore  void  and  unenforceable.  Heap  v, 
Burnley  Union  (L.  R.,  12  Q.  B.  D.,  617;  53  L.  J.,  M.  C,  76;  32 
W.  R.,  738 ;  48  J.  P.,  359). 

"  And  a  bye-law  made  by  a  Town  Council  under  the  Municipal 
Corporations  Act,  1835,  5  &  6  Will.  IV.  c.  76,  sec.  90,  imposing  a 
fine  upon  every  person  *  who  shall  keep,  or  suffer  to  be  kept,  any 
swine  within  the  said  burgh,  from  the  1st  day  of  May  to  the  31st 
day  of  October,  inclusive,  of  any  year,'  was  bad,  for  it  was  directed 
generally  against  the  keeping  of  swine,  and  not  merely  against  the 
keeping  of  them  so  as  to  be  a  nuisance.  Everett  v.  Grapes  (3  L.  T., 
N.  S.,  669). 

"But  a  bye -law  forbidding  the  keeping  of  pigs  within  100 
feet  of  a  dwelling-house,  and  another  ordering  certain  drainage  to  be 
provided  wherever  pigs  were  kept,  were  held  not  to  be  unreasonable 
bye-laws,  and  in  order  to  a  conviction  it  was  not  necessary  to  prove 
that  the  infraction  of  either  bye-law  caused  a  nuisance." — Glen, 
p.  89. 

(8.)  For  requiring  owners  or  occupiers  of  houses  and  build- 
ings to  keep  clean  closes,  areas,  courts,  passages,  stairs,  roofs 
of  out-houses,  and  common  water-closets,  and  thoroughfares 
owned  or  occupied  by  them;  and  also  for  paving  private 
courts,  common  passages,  and  common  areas  other  than 
bleaching-greens. 

See  sec.  120,  supra;  also  sub-heads  (36)  and  (42)  of  sec.  381. 
See  also  Schedide  IV.,  Rule  (17),  which  provides : — 

"All  private  courts,  common  passages,  and  common  areas  (other 
than  bleaching-greens),  shall  be  paved  with  natural  or  artificial  stone, 
or  such  other  material  as  the  Commissioners  shall  approve,  and  be 
provided  with  proper  and  sufficient  means  for  taking  ofF  the  surface 
water." 

2l 
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(9.)  For  regulating  the  sweeping  and  cleansing  of  common 
stairs  in  accordance  with  the  sections  of  this  Act  relating 
to  cleansing,  and  fencing  and  keeping  the  same  clear  of 
obstruction. 

The  sections  of  this  Act  relating  to  cleansing  are  107-127 ;  sees. 
115  and  117  relate  to  cleansing  of  common  stairs;  sec.  174  to  the 
fencing  and  repair  of  common  stairs. 

(10.)  For  carrying  out  the  provisions  of  sees.  238  to  256, 
both  inclusive. 

These  sections  refer  to  the  drainage  of  houses,  soil  pipes,  w.-c's, 
etc 

The  Commissioners  may  from  time  to  time  repeal,  alter,  or 
amend  any  such  bye-laws,  provided  the  bye-laws  after  such 
repeal,  alterations,  or  amendment,  be  not  repugnant  to  the 
law  of  Scotland  or  the  provisions  of  this  Act,  and  be  reduced 
into  writing,  and  have  aflBxed  thereto  the  signatures  of  three 
of  the  Commissioners,  and  also  of  the  Clerk,  and  if  they 
afifect  other  persons  than  the  oflScers  or  servants  of  the  Com- 
missioners, be  confirmed  and  published  as  herein  provided. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh,*' 
(13)  "house,"  (10)  "court,"  (16)  "lands,"  (9)  "Commissioners," 
(30)  "Sheriff,"  (22)  "owner,"  (21)  "occupier,"  (3)  "building,"  (27) 
"private  court,"  (8)  "Clerk,"  (5)  "cattle;"  see  p.  5  "person." 
See  sees.  336  to  338  as  to  notice;  see  sec.  55,  sub-head  (6),  and 
observations  thereunder. 

In  Kerr  v.  Auld,  19th  Dec.  1890  (18  R.,  12),  the  Greenock  Port 
and  Harbours  Act,  1866,  by  sec.  93,  authorises  the  Harbour  Trustees 
to  make  bye-laws,  inter  aXia^  "for  regulating  the  conduct  of  the 
owners,  masters,  and  crews  of  vessels  propelled  by  steam,  with  regard 
to  the  rate  of  speed  at  which  they  may  proceed  within  the  port  and 
harbours." 

The  Harbour,  Docks,  and  Piers  Clauses  Act,  1847,  sec.  83,  pro- 
vides that  Harbour  Trustees  may  make  bye-laws  for  the  purpose  of 
"preventing  damage  or  injury  to  any  vessel  or  goods  within  the 
harbour  or  dock,  or  at  or  near  the  pier." 

Greenock  Harbour  Trustees  made  a  bye-law  purporting  to  regulate 
the  speed  of  vessels  in  the  fairway  of  ttie  navigable  channel  of  the 
river  Clyde,  ex  adverso  of  the  harbour  works. 

Heldj  that  as  the  fairway  of  the  navigable  channel  of  the  river 
Clyde,  ex  adverso  of  the  harbour  works,  was  not  within  the  harbour, 
the  bye-law  was  tUtra  vires  of  the  Trustees. 

In  M*Creadie  v.  M'Broom,  19th  Jan.  1860  (22  D.,  405),  it  was  held 
that,  imder  sec.  7  of  the  Nuisances  Removal  Act,  the  Local  Authority 
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for  the  execution  of  the  Act  has  not  power  to  declare  what  is  to  be 
considered  a  nuisance ;  and  a  warrant  for  removal  of  a  pig-stye,  fol- 
lowing on  a  complaint  that  it  was  within  the  distance  of  10  yards 
from  a  dwelling-house,  and  in  contravention  of  a  bye-law  enacted  by 
the  Parochial  Board,  declaring  that  no  pig  should  be  kept  within 
10  yards  of  a  dwelling-house,  reduced,  in  respect  the  Statute  only 
authorises  the  removal  as  nuisances  of  animals  kept  so  as  to  be  in- 
jiu^ious  to  health,  and  the  interlocutor  of  the  Justices  did  not  find 
that  the  pig  was  so  kept 

In  Eastbum  v.  Wood,  14th  July  1892  (29  S.  L.  E.,  844),  sec.  57 
of  the  Local  Government  (Scotland)  Act,  1889,  enacts  that  the 
County  Council  may  make  **  such  *bye-laTics  as  to  them  seem  meet 
...  for  prevention  and  suppression  of  nuisances  not  already  punish- 
able in  a  summary  manner  by  virtue  of  any  Act  in  force  throughout 
the  county." 

A  bye-law  providing  that  "  every  person  who  writes  upon,  soils, 
defaces,  or  marks  any  wall,  fence,  hcmrding,  or  building  with  chalk 
or  paint,  or  in  any  other  way,  or  who,  without  authority,  affixes  or 
causes  to  be  affixed  to  any  church,  chapel,  or  school-house,  or,  without 
the  consent  of  the  owner  and  occupier,  to  any  other  building,  or  to 
any  wall,  fence,  hoarding,  door,  gate,  pillar,  post,  tree,  or  notice-board, 
lawfully  exhibited,  any  bill  or  other  notice,"  should  be  liable  in  a 
penalty — Held  to  be  ultra  viiDes  of  the  County  Council  under  the  said 
section. 

In  this  case.  Lord  Young  said :  "  The  question  which  is  before 
us  in  this  case  is,  whether  the  County  Council  of  Midlothian  had 
power  to  make  the  bye-law  Ko.  1,  against  which  the  appellants  have 
been  held  to  have  offended.  It  is  an  interesting  case,  because  it  is 
the  first  instance  of  the  making  of  local  legislation  which  has  come 
before  us.  Under  sec.  57  of  the  Local  Government  Act  the  County 
Council  is  entitled  to  make  bye-laws,  in  fact  to  legislate  in  regard  to 
certain  matters  within  the  county  of  Midlothian,  viz.,  the  prevention 
of  vagrancy,  and  the  prevention  and  suppression  of  nuisances  within 
the  county.  They  have  made  this  piece  of  legislation  upon  which 
these  two  appellants  were  convicted,  and  we  are  asked  to  say  whether 
it  is  in  the  power  of  the  Council  to  pass  such  a  bye-law.  The  first 
question  is,  whether  we  have  power  to  determine  that  question  ?  I 
am  of  opinion  that  we  have  the  power.  The  question  has  been 
frequently  raised  and  decided  in  the  English  Courts,  and  always  in 
the  view  that  the  Courts  have  the  power  to  consider  whether  the 
right  to  make  any  particular  bye-law  is  within  the  jurisdiction  of  the 
County  Council. 

"  We  are  therefore  asked  if  it  was  in  the  power  of  the  County 
Council  to  make  this  bye-law.  Their  power  depends  upon  the  words 
of  sec.  57  of  the  Local  Government  Act.  That  section  provides  that 
the  County  Council  may  make  *  such  bye-laws  as  to  them  seem  meet 
for  the  administration  of  the  affairs  of  the  county  for  the  prevention 
of  vagrancy,  and  for  prevention  and  suppression  of  nuisances  not 
already  punishable  in  a  summary  manner  by  virtue  of  any  Act  in 
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force  throughout  the  county.'  This  is  a  limited  power  of  general 
legislation  granted  to  the  County  Council  for  the  suppression  of 
vagrancy,  and  nuisances  which  are  not  otherwise  punishahle  summarily 
hy  Statute.  Now,  the  County  Council,  in  the  first  of  the  bye-laws 
framed  by  them  to  this  end,  enacted  that  *  every  person  who  writes 
upon,  soils,  defaces,  or  marks  any  wall,  fence,  hoarding,  or  building 
with  chalk  or  paint,  or  in  any  other  way,  or  who,  without  authority, 
affixes  or  causes  to  be  affixed  to  any  church,  chapel,  or  school-house, 
or,  without  the  consent  of  the  owner  and  occupier,  to  any  other 
building,  or  to  any  wall,  fence,  hoarding,  door,  gate,  pillai',  post, 
tree,  or  notice-board  lawfully  exhibited,  any  bill  or  other  notice,' 
should  be  liable  in  a  penalty.  Now,  there  are  three  enactments 
contained  in  this  clause.  The  first  has  nothing  to  do  with  the 
question  whether  authority  is  given  or  not,  or  whether  the  consent 
of  the  owner  and  occupier  is  given,  which  elements  are  only  appli- 
cable to  the  second  and  third  enactments  in  the  clause.  Under  the 
first,  if  any  one  is  so  wicked  as  to  write  upon  or  mark  walls  with 
chalk,  he  is  to  be  punished  at  once.  Now,  one  would  not  say  that 
that  was  a  very  happy  specimen  of  legislation,  and  really  penal 
legislation  requires  more  consideration  and  more  skill  than  has  here 
been  resorted  to  to  express  it. 

"  But  the  particular  enactment  in  clause  1,  with  which  we  are  now 
concerned,  is  the  third,  *or,  without  the  consent  of  the  owner  or 
occupier,  affixes  or  causes  to  be  affixed  to  any  other  building,  or  to  any 
wall,  fence,  hoarding,  door,  gate,  pillar,  post,  tree,  or  notice-board 
lawfully  established,  any  bill  or  other  notice.*  So  that  any  person 
putting  up  any  notice  on  a  tree  or  dyke  within  the  county  of  Mid- 
lothian, without  the  consent  of  the  owner  or  occupier,  is  to  be  subject 
to  a  penalty  of  40s.  , 

"  Is  it  within  the  power  of  the  County  Council  to  make  such  an 
enactment  ?  There  is  nothing  said  here  about  nuisance.  I  quite 
appreciate  the  desirability  of  putting  a  stop  to  what  is  popularly 
called  the  bill-sticking  nuisance,  and  I  do  not  think  it  would  require 
any  very  great  skill  to  frame  an  enactment  to  suppress  it ;  but  to  say 
that  anybody  who  puts  up  a  bill  upon  any  fence  at  the  side  of  the 
road  within  the  county  of  Midlothian  is  to  be  liable  to  a  penalty  of 
40s.,  and  in  default  to  imprisonment,  is  extravagant  as  a  piece  of 
serious  le;?islation.  Nuisance  may  be  brought  into  any  case  of  bill- 
sticking by  the  character  or  size  of  the  bill,  the  place  selected  for 
putting  it  up,  or  other  reasons,  but  to  say  that  every  bill  stuck  upon 
a  fence  by  the  roadside  is  a  nuisance  is  to  say  what  cannot  be  main- 
tained as  a  legal  proposition.  A  notice  put  up  on  a  fence  by  the 
roadside  that  a  charity  sermon  is  to  be  preached  in  the  parish  church 
for  behoof  of  the  destitute  sick,  would  be  a  bill  put  up  in  the  county 
of  Midlothian,  and  probably  the  owner  and  occupier  of  the  lands 
enclosed  within  the  fence  might  not  have  been  convened  to  give 
their  consent  to  the  putting  up  of  the  notice,  so  that  that  would  be 
an  offence  under  this  section.  I  may  notice  that  the  announcement 
of  such  a  sermon  would  of  itself  be  an  offence  under  another  of  these 
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bye-laws,  viz.,  the  5th.  That  section  provides  that  'every  person 
found  begging '  (it  is  not  said  where,  except  within  the  county  of 
Midlothian),  *or  placing  themselves,  or  otherwise  acting  so  as  to 
induce  or  for  the  purpose  of  inducing  the  giving  of  alms,'  is  to  be 
liable  to  summary  conviction  and  a  penalty  of  40s.  The  purpose  of 
a  charity  sermon  is  to  induce  the  giving  of  alms,  and  the  notice 
mi^ht  make  the  person  who  put  it  up  liable  for  the  penalty.  Now, 
I  tbink  the  provisions  of  section  5  are  just  as  clearly  beyond  the 
powers  of  the  County  Council  as  those  of  the  first,  although  it  is  not 
necessary  for  the  Court  to  decide  that  point.  The  practical  con- 
clusion I  arrive  at  is,  that  if  the  County  Council  are  going  to  penally 
legislate  upon  bill-sticking,  which  may  be  a  nuisance,  they  must 
really  resort  to  some  one  with  intelligence  enough  to  frame  the  enact- 
ment. Bill-sticking  may  subject  those  transgressing  to  a  penalty  and 
imprisonment,  and  may  be  put  down  by  a  bye-law  applicable  to  the 
case.  This  bye-law,  however,  is  not  limited  to  any  case,  it  refers  to 
the  county  of  Midlothian ;  and  if  the  Convener  of  the  county  were 
to  ask  in  his  library  for  charity  in  support  of  any  object,  he  would 
be  liable  in  a  penalty,  upon  the  law  as  so  expressed. 

"  There  is  another  enactment — the  second — to  which  I  should  like 
to  call  attention  (although  it  is  not  within  the  case),  which  has  re- 
gard to  what  may  be  called  the  paper  nuisance — a  very  serious  one. 
It  is  a  very  serious  one,  especially  in  the  streets  of  Edinburgh,  where 
whole  newspapers  seem  to  be  thrown  down  and  allowed  to  blow 
about,  and  its  suppression  is  worthy  of  attention.  The  second  enact- 
ment runs  thus :  '  Every  person  who  causes  any  hand-bill,  waste  or 
soiled  paper,  rags  or  other  similar  material  to  be  strewn,  laid  down, 
or  to  fall  upon  any  street,  road,  or  other  thoroughfare,  or  adjoining 
fences,'  is  to  be  liable  in  a  penalty. 

"  One  of  the  first  cases  which  occurs  to  one  is  that  of  a  paper- 
chase.  Any  boy  laying  down  paper  as  scent  at  the  part  of  a  fence 
leading  into  a  field  and  adjoining  a  thoroughfare  could,  under  the 
enactment,  be  punished  by  fine  or  imprisonment,  although  there  was 
no  nuisance  whatever.  That  is  altogether  unreasonable,  and  the 
enactment  might  be  quite  easily  expressed  so  as  to  repress  the  paper 
nuisance  without  using  language  which  would  comprehend  such  a 
case  as  that. 

"  Therefore,  upon  the  case  before  us,  my  opinion  is  that  this  local 
bye-law  was  beyond  the  powers  given  by  the  Act  of  1889  to  the 
County  Council  to  suppress  nuisances  by  means  of  a  bye-law.  That 
is  sufficient  to  dispose  of  the  case,  and  to  set  aside  the  conviction." 

The  Local  Government  Board,  London,  in  issuing  sets  of  model 
bye-laws  for  various  purposes,  gave,  in  an  accompanjring  circular, 
dated  25th  July  1877,  their  views  on  the  general  provisions  of  the 
law  as  to  bye-laws : — 

"The  Board  now  desire  to  advert  to  those  provisions  of  the 
Public  Health  Act,  1875,  to  which,  as  affecting  bye-laws  generally, 
the  attention  of  Sanitary  Authorities  should  be  directed. 

"It  is  provided  by  sec.  182  that  *no  bye-law  made  under  this 
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Act  by  a  Local  Authority  shall  be  of  any  effect  if  repugnant  to  the 
laws  of  England  or  to  the  provisions  of  this  Act*  From  this  enact- 
ment several  important  rules  may  be  deduced.  A  bye-law  to  be  in 
harmony  with  the  laws  of  England  must  be  certain  and  determinate, 
and  likewise  reasonable,  and  hence  arises  the  necessity  for  the  use  of 
certain  and  definite  language  in  prescribing  rules  which  are  destined 
to  have,  locally,  the  binding  efifect  of  a  Statute. 

*'  The  Board  have,  from  time  to  time,  had  occasion  to  point  out  to 
Sanitary  Authorities  that  the  assumption  in  their  bye-laws  of  the 
power  of  suspending  the  operation  of  particular  provisions  in  indi- 
vidual cases,  is  open  to  much  objection.  Frequently,  the  conditions 
under  which  this  power  may  be  exercised,  have  been  left  undeter- 
mined in  the  bye-laws;  and  the  result  is  to  impart  a  general 
uncertainty  to  provisions  of  which  the  precise  scope  should  be  clearly 
defined.  Again,  the  Board  have  been  called  upon  to  criticise  bye- 
laws  which,  while  purporting  to  lay  down  niles  enforceable  by 
penalties,  ignore  the  necessary  details  and  substitute  vague  conditions 
which  render  compliance  with  the  bye-laws  dependent  upon  the 
approval,  by  the  Sanitary  Authority  or  their  officers,  of  the  mode  of 
proceeding  in  each  case.  Such  bye-laws^  also,  are  open  to  objection 
on  the  ground  of  uncertainty,  and  they  do  not  fulfil  the  purposes  for 
which  the  power  of  making  bye-laws  was  conferred  upon  Sanitary 
Authorities.  The  Board  think  tiiat  every  person  who,  by  neglect  of 
the  rules  which  a  bye-law  is  intended  to  prescribe,  may  be  rendered 
liable  to  a  penalty,  is  entitled  to  demand  from  those  who  impose 
such  rules  a  clear  statement  of  the  course  of  action  which  must  be 
followed  or  avoided. 

"Further,  a  bye-law  must  be  reasonable.  The  exercise  of  the 
power  which  the  Legislature  has  confided  to  Sanitary  Authorities 
must  frequently  bring  them  into  contact  with  important  interests. 
Within  certain  limits,  they  may  regulate  the  conduct  of  persons 
employed  in  certain  specified  callings.  They  may  impose  restrictions 
upon  the  enjoyment  of  individual  rights  and  privileges.  Trade  and 
property  may,  under  certain  conditions,  be  affected  by  their  action. 
These  considerations  point  to  the  necessity  for  prudence  and  delibera- 
tion in  the  choice  of  bye-laws,  so  that  the  duties  and  restraints  which 
they  create  may  not  interfere  oppressively  with  individual  freedom 
of  action. 

"  A  bye-law  under  the  Public  Health  Act,  1875,  will  also  be  invalid 
if  it  be  repugnant  to  the  provisions  of  that  Act.  Parliament  has 
specified  a  variety  of  purposes  for  which  bye -laws  may  be  made. 
For  those  purposes  alone  are  bye-laws  authorised ;  and,  as  the  Court 
of  Queen's  Bench  decided  in  the  case  of  Reg.  v.  Wood  (5  E.  and 
B.,  49;  3  C.  L.  R.,  1134),  Reg.  t;.  Rose,  24  L  J.,  N.  S,  M.  C, 
1 30 ;  1  Jur.,  N.  S.,  802),  Sanitary  Authorities  cannot  legally  assume 
the  power  of  making  bye-laws  for  carrying  out  the  general  objects  of 
the  Act.  It  follows,  therefore,  that  every  bye-law  must  be  strictly 
limited  with  reference  to  the  terms  of  the  specific  enactment  from 
which  its  force  is  derived.     Any  attempt,  by  the  strained  construe- 
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tion  of  any  such  enactment,  to  extend  the  range  of  a  bye-law,  should 
especially  be  avoided.  But,  while  it  is  of  primary  importance  in 
framing  a  bye-law  to  consider  closely  the  language  of  the  statutory 
provision  which  declares  its  purpose,  the  exact  meaning  of  that 
language  can  never  be  safely  determined  without  careful  comparison 
of  other  enactments  relating  to  the  same  or  to  kindred  topics. 

"It  must  always  be  remembered  that  bye-laws  are  designed  to 
supplement,  and  not  to  vary  or  supersede,  the  express  provisions  of 
the  Statute  law.  In  the  Public  Health  Act,  1875,  and  in  the 
incorporated  clauses,  the  subject  of  bye-laws  may  sometimes  appear 
identical  with  those  of  specific  enactments.  But  in  all  such  cases 
a  closer  examination  will  show  that  the  subjects  are  not  reaUy 
identical. 

"  And,  however  difficult  it  may  be  to  detect  the  points  of  differ- 
ence in  a  few  exceptional  instances,  a  safe  rule  may  be  deduced  from 
the  obvious  considerations  that  a  bye-law  that  merely  repeats  a 
statutory  enactment  is,  to  that  extent,  surplusage,  and  that  a  bye-law 
which  aims  at  altering  or  amending  such  an  enactment  is  rendered 
invalid  by  the  proviso  in  sec  182  of  the  Public  Health  Act,  1875." 
— Local  Government  Board'^s  Report,  1877-78,  pp.  63,  64. 

The  following  provisions  of  the  Interpretation  Act,  1889,  52  &  53 
Vict,  c,  63,  are  applicable  to  bye-laws  made  under  this  section. 

By  sec.  31  it  is  provided  : — 

"  Where  any  Act,  whether  passed  before  or  after  the  commence- 
ment of  this  Act,  confers  power  to  make,  grant,  or  issue  any 
instrument,  that  is  to  say,  any  Order  in  CJouncil,  Order,  warrant, 
scheme,  letters-patent,  rules,  regulations,  or  bye-laws,  expressions 
used  in  the  instrument,  if  it  is  made  after  the  commencement  of  this 
Act,  shall,  unless  the  contrary  intention  appears,  have  the  same 
respective  meanings  as  in  the  Act  conferring  the  power." 

And  by  sec.  32,  sub-head  (3),  it  is  provided : — 

"Where  an  Act  passed  after  the  commencement  of  this  Act 
confers  a  power  to  make  any  rules,  regulations,  or  bye-laws,  the 
power  shall,  unless  the  contrary  intention  appears,  be  construed  as 
including  a  power,  exerciseable  in  the  like  manner  and  subject  to  the 
like  consent  and  conditions,  if  any,  to  rescind,  revoke,  amend,  or 
vary  the  rules,  regulations,  or  bye-laws. 

And  by  sec.  36,  sub-head  (2),  it  is  provided : — 

"  Where  an  Act  passed  after  the  commencement  of  this  Act,  or 
any  Order  in  CouncU,  Order,  warrant,  scheme,  letters-patent,  rules, 
regulations,  or  bye-laws  made,  granted,  or  issued,  under  a  power 
conferred  by  any  such  Act,  is  expressed  to  come  into  operation  on  a 
particular  day,  the  same  shall  be  construed  as  coming  into  operation 
immediately  on  the  expiration  of  the  previous  day."  See  also  sec. 
17,  which  is  quoted  under  sec.  15  of  this  Act,  «wpra,  p.  33. 

"  A  bye-law  is  a  law  made  with  due  legal  obligation,  by  some  author- 
ity less  than  the  Sovereign  and  Parliament,  in  respect  of  a  matter 
specially  or  impliedly  referred  to  that  authority,  and  not  provided 
for  by  the  general  law  of  the  land." — Lumley  on  Bye-laws,  p.  2. 
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Of  the  Authority  for  maMng  the  Bye-Law8. — "Now  the  authority 
is  established  (1)  by  necessary  implication,  (2)  by  charter,  (3)  by 
express  statute,  (4)  by  custom. 

"1.  As  to  the  implication.  It  is  laid  down  in  many  cases  and  de- 
cisions that  where  a  corporation  is  created  by  charter  which  contains 
no  provision  on  the  subject,  the  corporate  body  has,  as  a  necessary 
incident,  power  to  make  rules,  ordinances,  and  statutes  for  the  rule, 
government,  and  well-ordering  of  the  subjects  of  the  incorporation, 
and  in  relation  to  the  purpose  for  which  the  same  is  instituted. 
See  the  case  of  Sutton's  Hospital  (10  Co.,  31  A.;  Jenk.  Cen., 
273) ;  Norris  v.  Staps  (Hob.  211,  1  Koll.  Abr.,  513) ;  Davcnant  t\ 
Hurdes  (Moo,  684);  City  of  London  v.  Wood  (12  Mod.,  686); 
The  K.  V,  Westwood  (7  Bing.  1);  and  the  judgment  of  Tindal, 
C.  J.,  in  Veley  v.  Burder  (12  Ad.  and  E.,  303)."— Lumley  on  Bye- 
Laws,  p.  7. 

"  The  same  authority  which  makes  a  bye-law  may  subsequently 
repeal  it  absolutely,  or  substitute  another  for  it.  Newling  v.  Francis 
(3  T.  R,  198) ;  The  K.  v.  Ashwell  (12  East.  22) ;  K  v.  Westwood 
(4  B.  and  C,  806)."— Lumley  on  Bye-Laws,  p.  60. 

"  But  although  a  bye-law  may  be  repealed  by  the  authority  which 
made  it,  it  cannot  be  set  aside  by  usage.  Hence  in  Sills  v.  Brown 
(9  CaiT.  and  P.,  604),  where  a  bye-law  relative  to  the  navigation  of 
the  Thames  had  been  given  in  evidence,  Coleridge,  J.,  refused  to 
allow  evidence  to  be  given  to  show  that  in  practice  the  bye-law  had 
been  contravened. 

"  Perhaps  where  an  ancient  bye-law  is  relied  on,  it  might  be  com- 
petent to  show  that,  by  long  subsequent  adverse  or  inconsistent 
usage,  a  presumption  of  a  rescinding  or  repealing  of  the  bye-law 
arose. 

"  In  Shaw  v.  Furze  (1  L.  J.  R.,  N.  S.,  Q.  B.,  216),  it  was  sought 
to  show  that  a  general  bye-law  made  by  the  corporation  of  London 
did  not  extend  to  an  isolated  part  of  the  city  by  reason  of  non-user 
therein,  but  the  attempt  did  not  succeed." — Lumley  on  Bye-Laws, 
p.  63. 

"  But,  where  bye-laws  are  passed  for  the  general  government  or 
regulation  of  any  particular  place,  they  operate  upon  all  persons  for 
the  time  being  within  the  range  of  the  jurisdiction  of  the  body 
framing  them.  They  thus  take  eflfect  upon  persons  who  may  be 
temporarily  or  casually  living  in  the  place,  and  are  not  domiciled  or 
settled  inhabitants.  Such  persons  are  sometimes  termed  strangers, 
in  reference  to  this  subject" — Lumley  on  Bye-Laws,  p.  67. 

"A  bye-law  has  the  same  force  within  its  limits,  and  with 
respect  to  the  persons  upon  whom  it  lawfully  operates,  as  an  Act  of 
Parliament  has  upon  the  subjects  at  large.  Hopkins  v.  Mayor,  etc., 
of  Swansea  (4  M.  and  W.,  640),  per  Lord  Abinger,  C.  B.  (aff.  8 
M.  and  W.,  901).  The  Sanitary  Authority  cannot  dispense  with 
the  law  as  laid  down  in  their  bye-laws,  for  it  is  not  for  their  benefit, 
but  for  the  benefit  of  the  public.  Baxter  v.  Mayor,  etc.,  of  Bedford 
(Times  newspaper,  23rd  July  1885). 
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"  Local  Authorities  have  no  general  power  to  make  bye-laws  for 
carrying  out  the  purposes  of  the  Act,  but  only  such  as  carry  out  the 
special  powers  of  the  Act.  Per  Lord  Campbell,  C.  J. :  *  We  can- 
not, by  any  strained  construction,  apply  the  words  of  the  Statute 
to  cases  which  they  do  not  include."  Reg.  v.  Wood  (5  E.  and  B., 
49;  S.  C,  Norn.);  Reg.  v.  Rose  (24  L.  J.,  M.  C,  130;  1  Jur., 
N.  S.,  802 ;  19  J.  P.,  676).  And  if  a  Local  Authority  in  making  a 
bye-law  exceed  their  jurisdiction,  the  subsequent  allowance  of  the 
bye-laws  by  the  Local  Government  Board  will  not  preclude  inquiry 
into  the  validity  of  the  bye-law.  Where,  therefore,  on  an  infor- 
mation for  an  infringement  of  a  bye-law,  it  was  objected  that  the 
making  of  such  bye-law  was  not  authorised  by  the  Act,  but  the 
Justice  held  that,  inasmuch  as  it  had  been  allowed  by  the  Secretary 
of  State,  he  could  not  entertain  the  objection,  and  convicted  the 
defendant,  the  Court  quashed  the  conviction  on  certiorari^  though 
the  Statute  enacted  that  no  proceeding  touching  the  conviction  of 
any  offender  against  the  Act  shall  be  removable  by  certiorari^  hold- 
ing that  the  Justice  had  acted  without  jurisdiction.  Reg.  v.  Wood 
(5  K  and  B.,  49 ;  S.  C,  Norn.) ;  Reg.  v.  Rose  (24  L.  J.,  M.  C,  130 ; 
1  Jur.,  N.  S.,  802;  19  J.  P.,  676). 

"The  bye-law  must  not  only  be  in  terms  authorised  by  the 
Statute,  but  it  must  itself  be  reasonable ;  otherwise  it  will  be  bad 
and  unenforceable.  Where  the  bye-law  of  a  burgh  provided  that  no 
person  should  erect  any  booth,  or  place  any  caravan  for  the  purpose 
of  any  show  or  public  entertainment,  in  any  public  place  within  the 
burgh,  without  the  licence  of  the  Mayor,  and  that  any  such  licence 
given  at  any  other  than  fair  times  should  be  revoked  by  the  Mayor, 
if  three  inhabitants,  householders,  residing  within  100  yards  of 
the  place  from  which  it  was  granted,  should  memorialise  the  Mayor 
to  revoke  it,  such  bye-law  was  held  to  be  unreasonable,  and  therefore 
bad.     Ellwood  v.  Bullock  (13  L.  J.,  M.  C,  330). 

"  Per  Pollock,  C.  B.,  with  regard  to  bye-laws  ultra  vires,  *  Persons 
empowered  to  make  bye-laws  have  no  right  to  invest  themselves 
with  powers  which  the  law  will  not  sanction.'  And,  per  Bramwell, 
B.,  'It  is  about  the  same  as  a  policeman  who  thinks  he  is  not 
entitled  to  a  staff  unless  he  breaks  somebody's  head  with  it.*  Brown 
V,  Holyhead  Local  Board  (1  H.  and  C,  601 ;  32  L.  J.,  Exch.,  25 ; 
7  L.  T.,  K  S.,  332;  11  W.  R.,  71;  27  J.  P.,  184)."— Glen, 
p.  356. 

"  A  bye-law  may  be  good  in  part  and  bad  in  part,  and  so  may  be 
enforceable  as  regards  the  good  part.  Reg.  v.  Lundie  (31  L.  J., 
M.  C,  157 ;  5  L.  T.,  N.  S.,  830 ;  10  W.  R.,  267).  But  this  is  only 
where  the  two  parts  are  entire  and  distinct  from  each  other.  Reg. 
V.  Faversham  (8  T.  R.,  356). 

"  A  bye-law,  whether  by  charter  or  Statute,  cannot  be  made  in 
forfeiture  of  a  right  unless  expressly  authorised.  Kirk  v,  Kevil 
(1  T.  R.,  118). 

"Powers  given  to  make  bye-laws,  though  in  general  terms,  are 
limited  to  objects  contemplated  by  the  Statute,  and  a  general  power 
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to  make  bye-laws  for  the  good  management  of  a  navigation  was  held 
not  to  authorise  a  bye-law  that  the  navigation  should  not  be  used  on 
a  Sunday.  Calder  Navigation  Company  r.  Pilling  (14  M.  and  "W., 
76;  14  L.  J.,  Exch.,  223;  9  Jur.,  377)."— Glen,  p.  358. 

"  A  person  having  been  previously  convicted  under  a  bye-law  for 
having  built  a  party-wall  not  of  the  thickness  prescribed  by  the  bye- 
law,  was  some  time  afterwards  again  summoned  and  convicted  in 
respect  of  the  same  wall,  and  adjudged  to  pay  a  penalty  of  5s.  a  day 
for  seven  days  as  for  a  continuing  oflfence.  But  the  Court  held  that 
the  conviction  could  not  be  supported.  The  words  'continuing 
offence'  in  11  &  12  Vict,  c,  63,  sec.  115,  the  Court  said,  must  be 
read  to  mean  an  offence  which  was  from  its  nature  susceptible  of 
continuance — such  as  improper  drainage,  etc. — and  could  not  apply 
to  the  case  of  a  party-wall  when  once  finished.  The  fact  that  the 
Local  Board  were  empowered,  by  21  &  22  Vict.  c.  98,  sec.  34,  to  pull 
do^vn  walls  improperly  built,  was  a  sufficient  answer  to  any  argument 
that,  unless  a  continuing  penalty  were  enforced,  the  intention  of  the 
Acts  could  be  defeated.  If  the  offence  complained  of  were  within  the 
bye-law,  it  would  be  more  proper  to  hold  the  bye-law  unreasonable 
than  to  allow  a  penalty  to  be  enforced,  which  might  continue  for  the 
length  of  a  man's  life.  Marshall  v.  Smith  (L.  E.,  8  C.  P.,  416 ;  28 
L.  T.,  N.  S.,  538;  42  L.  J.,  M.  C,  108;  37  J.  P.,  471)."— Glen, 
p.  359. 

Bye-lawe,  sees.  316  to  324, — "  1.  A  bye-law  must  be  consistent  with 
and  not  repugnant  to  the  general  law  (6  Co.,  63).  But  *a  bye-law 
cannot  be  said  to  be  inconsistent  with  the  laws  of  this  kingdom 
merely  because  it  forbids  the  doing  of  something  which  might  law- 
fully have  been  done  before,  or  requires  something  to  be  done  which 
there  was  no  previous  obligation  to  do.'  Edmonds  v,  "Waterman's 
Company  (24  L.  J.,  M.  C,  124;  1  Jur.,  N.  S^  727,  jper  Lord 
Campbell,  C.  J.). 

"2.  The  bye-law  must  provide  something  in  addition  to  the 
general  law,  and  therefore  must  not  re-enact  it.  R,  v.  Saddlers' 
Company  (3  E.  and  E.,  80).  Harrison  v,  Evans  (6  Bro.,  P.  C,  181). 
But  this  rule  does  not  render  a  bye-law  void  where,  though  the 
matter  is  already  prohibited  by  law,  the  bye-law  superadds  a  penalty 
to  meet  the  injury  caused  to  the  particular  body  affected  by  the 
offence  or  default.  City  of  London  v.  Vanacre  (1  Salk.,  142;  1 
Ld.  Raym.,  500 ;  Carth.,  483). 

"  3.  The  bye-law  must  not  make  a  provision  in  respect  of  a  matter 
already  provided  for  by  law  other  than  the  general  law  has  pre- 
scribed. Thus,  in  Calder  and  Hebble  Navigation  Company  v. 
Pilling  (14  M.  and  W»,  76),  a  company  having  power  to  make  bye- 
laws  for  the  good  and  orderly  use  of  the  navigation  and  the  well- 
go  veming  of  the  bargemen,  etc.,  made  a  bye-law  to  close  the 
navigation  on  Sunday,  and  imposing  a  penalty  of  £5  :  this  was  held 
an  illegal  bye-law. 

"4.  The  bye-law  must  be  certain,  definite,  and  free  from 
ambiguity,  and  the  penalty  must  be  certain. 
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"  5.  The  bye-law  must  be  general  and  obligatory  on  all  persons 
equally  and  indiscriminately. 

"  6.  The  bye-law  must  be  reasonable. 

"  7.  The  bye-law  must  be  positive. 

"  8.  It  must  not  be  ultra  vires. 

"  Bye-laws  are  divisible,  and  a  bye-law  may  be  good  in  part  and 
bad  in  part,  provided  that  the  two  parts  be  entire  and  distinct." — 
See  Bazalgette,  p.  147. 

Rawlinson  on  the  Municipal  Corporations  Act  says,  in  a  note 
(pp.  106-7),  "Every  bye-law  must  be  reasonable,  and  not  inconsistent 
with  any  Statute,  or  with  the  general  principles  of  the  law  of  the 
land,  or  contrary  to  the  provisions  of  the  particular  charter  under 
which  the  persons  making  it  act." — See  p.  127  of  Irons'  Manual. 

"  6  H.  L.  C,  419.  All  persons  dealing  with  the  officers  or  agents 
of  corporations  are  bound  to  know  that  they  act  either  under  its 
charter  or  bye-laws,  or  the  usages  which  may  be  shown  to  exist 
defining  the  extent  of  their  authority.  They  must,  in  doubtful 
cases,  acquaint  themselves  with  the  extent  of  that  authority,  or 
otherwise  submit  to  the  consequences  resulting  from  their  omission 
to  do  that.  Eisley  v.  Indiana,  etc..  Railroad  Company  (1  Hun., 
202,  205).  And  see  M*Cullough  v.  Moss  (5  Den.,  667).  Adriance 
V.  Roome  (52  Barb.,  399),  Dabney  v.  Stevens  (40  How.,  Pr.  Rep., 
341)."— Brice  on  Ultra  Vires,  p.  591. 

"As  to  5,  Bye-laws. — Corporations  aggregate,  being,  as  it  were, 
semi-political,  though  inferior  communities,  require  the  establishment 
of  fixed  and  known  rules,  in  accordance  with  which  their  internal 
government  shall  be  carried  on.  The  law  has  deemed  it  the  more 
advisable  course  to  leave  these  rules  for  the  most  part  to  the  dis- 
cretion of  the  corporations,  and  those  composing  them,  who  may 
reasonably  be  supposed  to  know  what  is  most  conducive  to  their  own 
interests  and  welfare.  Consequently  corporations  have  inherent  in 
them  the  power  to  make  all  such  bye-laws  as  are  requisite  for  the 
due  management  of  their  affairs,  and  for  determining  the  conditions 
of  membership.  These  bye-laws  must  not  be  opposed  to,  or  incon- 
sistent with,  the  statute  or  common  law  of  the  realm,  nor  con- 
tradictory to  the  charter  of  incorporation.  See  Dunstan  v.  Imperial 
Gas  Company  (3  B.  and  Ad.,  125).  Elwood  v,  Bullock  (6  Q.  B., 
383).  Everett  v.  Grapes  (3  L.  T.,  N.  S.,  669).  Shillito  v.  Thomson 
(1  Q.  B.  D.,  12)."— Brice  on  Ultra  Vires,  p.  7. 

"It  should  also  be  noticed  here  that  no  additional  or  fresh 
liability  can  be  placed  on  individual  corporators — that  a  corporation 
cannot,  by  resolution  or  bye-laws,  impose  personal  and  individual 
liability  upon  its  members,  unless  the  power  is  specifically  granted  in 
the  constating  instruments.  In  Trustees  of  Free  Schools  in  Andover 
V,  Flint  (54  Mass.,  13  Mete.,  540),  approved  and  followed  in  Reid 
V,  Eatonton  Manufacturing  Company  (2  Amer.,  563 ;  40  Ga.,  98), 
the  defendant  was  the  treasurer  and  a  member  of  a  corporation. 
The  corporation  being  in  want  of  money,  met  and  passed  a  bye-law 
that  'the  members  of  this  association  pledge  themselves  in  their 
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individual  as  well  as  their  collective  capacity  to  be  responsible  for 
all  moneys  loaned  to  this  association,  and  for  payment  of  which  the 
treasurer  may  have  given  his  obligation,  agreeably  to  the  direction  of 
the  directors,'  Flint,  as  treasurer  and  on  behalf  of  the  corporation, 
afterwards  executed  a  note  which  was  sued  upon,  and  the  corpora- 
tion having  no  effects  it  was  sought  to  render  him  personally  liable 
in  virtue  of  the  above  resolution.  The  Supreme  Court  of  Massa- 
chusetts decided  that  the  corporation  had  no  power  to  impose  such 
liability."— Brice  on  Ultra  Vires,  p.  813. 

In  Slattery  v,  Naylor,  29th  Feb.  1888  (13  L.  E.,  App.  Cas.,  446), 
it  was  held  that  a  bye-law,  made  in  pursuance  of  sec.  153  of  the 
Municipalities  Act,  1867,  empowering  Municipal  Councils  to  make 
bye-laws  for  regulating  the  interment  of  the  dead,  is  not  ultra  vires, 
by  reason  of  its  prohibiting  interment  altogether  in  a  particular 
cemetery,  and  thereby  destroying  the  private  property  of  the  owners 
of  burial-places  therein. 

Quare,  whether  and  under  what  circumstances  bye-laws  can  be 
set  aside  as  unreasonable.  .  .  .  The  jurisdiction  of  testing  bye-laws 
by  their  reasonableness  was  originally  applied  in  such  cases  as 
those  of  manorial  bodies,  towns,  or  corporations  having  inherent 
powers  or  general  powers  conferred  by  charter  of  making  such  laws. 
As  new  corporations  or  local  administrative  bodies  have  arisen,  the 
same  jurisdiction  has  been  exercised  over  them.  But  in  determining 
whether  or  no  a  bye-law  is  reasonable,  it  is  material  to  consider  the 
relation  of  its  f ramers  to  the  locality  aflfected  by  it,  and  the  authority 
by  which  it  is  sanctioned. 

We  are  dealing  with  the  proceedings  of  a  Local  Authority  in  a 
colony  where  the  extent  of  area  is  largo,  and  population  grows  fast. 
The  Act  of  1867  provides  methods  for  the  more  effectual  establish- 
ment of  local  institutions.  It  creates  a  Eepresentative  Council, 
elected  annually  by  the  constituency,  and  gives  to  it  jurisdiction 
over  the  largo  range  of  affairs  enumerated  in  sec.  153,  and  some  other 
sections.  By  sec.  158  it  is  enacted  that  all  bye-laws  "consistent 
with  the  provisions  of  this  Act,  and  not  repugnant  to  any  other  Act 
or  law  in  force  in  the  colony  of  New  South  Wales,  shall  have  the 
force  of  law  when  confirmed  by  the  governor,  and  published  in  the 
Government  Gazette,  but  not  sooner  or  otherwise."  The  provision 
is  made  for  laying  copies  of  such  bye-laws  before  both  Houses  of 
Parliament. 

It  is  certainly  not  clear  that  Courts  of  law  are  not  precluded  by 
sec.  158  from  inquiry  whether  or  no  a  bye-law  is  reasonable.  Sir 
Horace  Davey  argued  on  this  point  that  it  is  a  necessary  condition 
of  every  bye-law  that  it  shall  be  reasonable,  that  a  power  to  make 
bye-laws  means  a  power  to  make  reasonable  bye-laws,  and  that  no 
bye-law  can  acquire  the  force  of  law  under  sec.  158,  except  such  as 
are  consistent  with  the  implied  as  well  as  the  express  provisions  of 
the  Act  According  to  this  argument,  the  question  whether  a  bye- 
law  is  reasonable  is  only  one  branch  of  the  question  whether  it  is 
ultra  vires. 
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317.  Bye-laws  may  be  Enforced  by  Imposition 
of  Penalties. — The  Magistrates  and  the  Commissioners,  by 
the  bye-laws  authorised  by  this  Act  so  to  be  made  by  them 
respectively,  may  impose  such  reasonable  penalties  as  they 
think  fit,  not  exceeding  40s.  for  each  breach  of  such  bye-law, 
and  in  case  of  continuous  violation  of  such  bye-laws  the  sum 
of  10s.  for  every  day  during  which  such  violation  shall  be 
continued ;  and  may  regulate  the  fees  to  be  paid  to  them  or 
to  their  officers,  or  others  employed  by  them  in  connection 
with  the  inspection  of  plans,  records,  or  other  documents  in 
their  possession,  and  with  applications  for  their  sanction  or 
authority  to  the  execution  of  works  to  which  by  this  Act 
such  sanction  or  authority  is  requisite :  Provided  always,  that 
such  bye-laws  be  so  framed  as  to  allow  the  Magistrate  before 
whom  any  penalty  imposed  thereby  is  sought  to  be  recovered 
to  order  the  whole  or  part  only  of  such  penalty  to  be  paid,  or 
to  remit  the  whole  penalty. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (20) 
"Magistrates,"  (19)  "Magistrate;"  see  p.  5  "person,"  sec.  487  as  to 
imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty 
on  repetition  of  ofi'ences  and  power  to  mitigate,  and  sec.  458  as  to 
punishment  of  abettors. 

At  common  law.  Magistrates  seem  to  have  authority  to  make 
necessary  bye-laws  in  conformity  with  the  law  of  the  land.  Erskine, 
Bk.  i.  tit.  iv.  sec.  22,  says,  "  Though  the  jurisdiction  of  royal  burghs 
may  be  exercised  by  the  Provost  as  Chief  Magistrate,  it  is  generally 
a  bailie  who  sits  as  judge.  But  in  matters  of  police,  or  of  common 
concernment  to  the  community,  the  Magistrates  and  Town  Council 
must  concur,  as  the  full  representatives  of  the  community.  In  this 
capacity  they  make  bye-laws  not  repugnant  to  the  laws  of  the  realm 
or  set  of  the  burgh." 

With  reference  to  this  power,  the  Lord  Advocate,  Mr.  (now  Lord) 
Robertson,  in  answer  to  the  question,  "Have  the  memorialists 
(Magistrates  and  Council)  power  apart  from  the  Act  (the  General 
Police  Act)  to  regulate  the  traffic  in  the  important  thoroughfares  ? " 
said :  "  This  is  an  important  question,  upon  which  there  is  little 
authority.  It  seems  to  me,  however,  to  be  consistent  with  principle 
and  custom,  and  not  inconsistent  with  personal  liberty,  that  the 
Magistrates  of  a  burgh  should  have  such  power  of  regulation.  The 
text  in  Erskine  seems  to  me  to  apply.  It  is  manifest  that  such  a 
power  must  be  exercised  with  great  moderation  and  reserve.  The 
present  proposal  does  not  appear  to  me  to  exceed  those  limits.  I 
answer  the  query  in  the  affirmative." 

"  On  a  conviction  for  neglecting  to  give  notice  and  deposit  plans 
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of  a  new  building,  a  penalty  of  40s.  was  imposed,  and  a  further 
penalty  of  208.  for  each  day  that  the  work  should  continue  or  remain, 
contrary  to  the  provisions  of  the  bye-laws.  Objection  was  taken 
that  there  were  two  distinct  penalties,  while  only  one  o£fence  was 
charged,  but  the  Court  overruled  the  objection.  James  v.  Wyrill 
(51  L.  T.,  N.  S.,  237 ;  48  J.  P.,  725)."— Glen,  p.  369. 

318.  Bye-laws  to  be  Confirmed. — ^No  bye-laws  made 

under  the  authority  of  this  Act,  except  such  as  relate  solely  to 
the  Commissioners  or  their  officers  or  servants,  shall  come  into 
operation  until  the  same  be  confirmed  by  the  Sheriff,  or  in  the 
case  of  bye-laws  relating  to  sanitary  matters,  by  the  Board  of 
Supervision,  and  authenticated  by  the  signature  of  the  Sheriff, 
or  the  Chairman  of  the  Board  respectively ;  and  it  shall  be 
incumbent  on  the  Sheriff,  on  the  request  of  the  Commissioners, 
to  inquire  into  any  bye-laws  tendered  to  him  for  that  purpose, 
and  to  allow  or  disallow  the  same  as  he  may  think  fit. 
Before  coming  into  operation  the  said  bye-laws  shall  also  be 
confirmed  by  the  Secretary  for  Scotland. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (30) 
"Sheriff,"  (1)  "Board  of  Supervision." 

319.  Notice  of  Confirmation  to  be  given. — No  such 

bye-laws  shall  be  confirmed  unless  notice  of  the  intention  to 
apply  for  a  confirmation  of  the  same  has  been  given  in  one  or 
more  newspapers  circulating  within  the  burgh,  if  any  be,  or 
otherwise  in  some  newspaper  circulating  in  the  county  in 
which  the  burgh  is  situated,  one  month  at  least  before  the 
hearing  of  such  application ;  and  any  person  desiring  to  object 
to  any  such  bye-law,  on  giving  to  the  Magistrates  and  the 
Commissioners  respectively  notice  of  the  nature  of  his  objec- 
tion ten  days  before  the  hearing  of  the  application  for  the 
allowance  thereof,  may,  by  himself,  or  his  counsel  or  agent,  be 
heard  thereon,  but  not  so  as  to  allow  more  than  one  objecting 
party  to  be  heard  on  the  same  matter  of  objection  without 
leave  of  the  Sheriff. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (9)  "Commis- 
sioners." 

320.  A  Copy  of  Proposed  Bye-laws  to  be  open 

to  Inspection. — For  one  mouth  at  least  previous  to  any 
such  application  for  confirmation  of  any  bye-law,  a  copy  of 
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the  proposed  bye-law  shall  be  kept  at  the  office  of  the  Clerk  of 
the  CommissioQers,  and  all  persons  may  at  all  reasonable 
times  inspect  such  copy  without  fee  or  reward;  and  the 
Magistrates  and  the  Commissioners  respectively  shall  furnish 
every  person  who  applies  for  the  same  with  a  copy  thereof,  or 
of  any  part  thereof,  on  payment  of  6d.  for  every  hundred 
words  so  to  be  copied. 

See  sub-head  (8),  sec.  4,  for  definition  of  "  Clerk,"  (9)  "  Commis- 
sioners," (20)  "  Magistrates ; "  see  p.  5  "  person," 

321.  Publication  of  Bye-laws. — Bye-laws,  when  con- 
firmed, shall  be  printed ;  and  the  Clerk  to  the  Commissioners 
shall  deliver  a  printed  copy  thereof  to  every  person  applying 
for  the  same,  at  a  charge  not  exceeding  Id. ;  and  a  copy  thereof 
shall  be  painted  or  printed  or  placed  on  boards,  which  shall 
be  hung  up  on  the  front  or  in  some  conspicuous  part  of  the 
principal  office  of  the  Commissioners,  and  also  on  some  con- 
spicuous part  of  the  works  or  locality  to  which  the  same  relate, 
for  a  period  of  not  less  than  three  months  after  the  date  of 
such  confirmation ;  and  any  such  Clerk  who  does  not  allow  the 
same  to  be  inspected  at  all  reasonable  times  shall  for  every 
such  ofience  be  liable  to  a  penalty  not  exceeding  £5. 

See  sub-head  (8),  sec.  4,  for  definition  of  "  Clerk,"  (9)  "  Commis- 
sioners," p.  5  "person;'*  sec.  487  as  to  imprisonment  on  failure  to 
pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

See  sub-head  (13)  of  sec.  380,  which  imposes  a  penalty  on  any 
person  who  "destroys,  pulls  down,  injures,  or  defaces  .  .  .  any 
board  on  which  any  bye-law  or  part  of  a  bye-law  of  any  lawful 
authority  is  painted  or  placed." 

322.  Bye-laws  to  be  Binding  on  all  Parties.— 

Bye-laws,  when  so  confirmed  and  published,  shall  be  binding 
upon  and  be  observed  by  all  parties,  and  shall  be  sufficient 
to  justify  all  parties  acting  under  the  same. 

As  to  the  effect  of  bye-laws  and  the  extent  of  their  operation, 
see  under  sec.  316. 

323.  Evidenoe  of  Bye-laws.— The  production  of  a 
written  or  printed  copy  of  any  bye-laws,  authenticated  by  the 
signature  of  the  Clerk,  shall  be  evidence  of  the  existence  and 
of  the  due  making  of  such  bye- laws,  and  of  the  proper  publi- 
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cation  thereof,  in  all  prosecutions  under  the  same,  unless  proof 
to  the  contrary  be  adduced  by  the  party  complained  against. 
See  sub-head  (8),  sec.  4,  for  definition  of  **  Clerk." 

32i.  Burgh    Bye -laws   not   Annulled.  —  Nothing 

herein  contained  shall  be  held  to  annul  the  bye-laws,  rules, 
orders,  or  regulations  in  force  in  any  burgh,  except  in  so  far 
as  they  are  inconsistent  with  the  provisions  of  this  Act 
See  sub-head  (4),  sec.  4,  for  definition  of  "burgh." 

Execution  of  Works. 
By  CommissioTiers. 

325.  Commissioners  Empowered  to  enter  upon 

Premises  for  Purposes  of  this  Act. — The  Commis- 
sioners shall  for  the  purposes  of  this  Act  have  power,  by 
themselves  or  their  officers,  to  enter  at  all  reasonable  hours 
in  the  daytime  into  and  upon  any  premises  within  the  burgh, 
as  well  for  the  purpose  of  inspection  as  for  the  purpose  of 
executing  any  work  authorised  to  be  executed  by  them  under 
this  Act,  without  being  liable  to  any  legal  proceedings  on 
account  thereof:  Provided  always  that,  except  when  herein 
otherwise  provided,  the  Commissioners  or  their  officers  shall 
not  make  any  such  entry,  unless  with  the  consent  of  the 
occupier,  until  after  the  expiration  of  forty-eight  hours'  notice 
for  that  purpose  given  to  the  occupier. 

See  sub-head  (9),  sec  4,  for  definition  of  "Commissioners,"  (16) 
"premises,"  (4)  "burgh,"  (21)  "occupier;"  see  sees.  336  to  338  as 
to  notice.  Sec.  17  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
gives  the  Local  Authority  and  their  officers  a  power  of  entry  to  pre- 
mises where  a  nuisance  is  believed  to  exist,  "  to  inspect  the  same  at 
any  time  between  nine  in  the  morning  and  six  in  the  evening,  or  at 
any  hour  when  the  operations  suspected  to  cause  the  nuisance  are  in 
progress  or  are  usually  carried  on."  The  same  Act,  by  sec.  75,  gives 
special  powers  of  entry  in  connection  with  sewers  and  drains. 

What  may  be  reasonable  hours  in  the  day-time  is  not  defined. 
In  England,  under  the  Public  Health  Act,  1875,  a  similar  right  of 
entry  may  bo  exercised  between  nine  o'clock  forenoon  and  six  o'clock 
afternoon. 

In  Gunn  r.  Cadenhead,  25th  May  1888  (15  R.  (Just.),  57),  the 
Public  Health  (Scotland)  Act,  1867,  provides,  sec.  68,  that  "the 
keeper  of  a  common  lodging-house  shall  at  all  times  when  required 
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by  any  officer  of  Local  Authority,  give  him  free  access  to  such  house, 
and  every  part  thereof."  The  keeper  of  a  common  lodging-house,  on 
access  to  his  house  being  demanded  by  two  officers  of  the  Local 
Authority,  refused  access  —  (1)  To  a  room  which  opened  off  a 
licensed  room,  and  could  only  be  entered  through  it  (this  room 
had  not  been  observed  when  the  premises  were  inspected  with  a 
view  to  licence  being  granted,  and  was  not  itself  licensed) ;  (2)  To 
two  rooms  which  were  licensed,  but  which  he  had  shut  off  entirely 
from  the  rest  of  the  house,  which  had  a  separate  access  to  the  street, 
and  which,  after  giving  notice  to  the  Local  Authority  that  he  had 
ceased  to  use  them  as  part  of  the  lodging-house,  he  had  let  to  a 
monthly  tenant.  Hdd,  that  in  refusing  access  to  the  first-mentioned 
room  he  had  contravened  the  Statute. 

OpinionSy  That  in  refusing  access  to  the  other  two  rooms  he  had 
not  contravened  the  Statute,  but  that  his  conduct  in  doing  so  would 
have  justified  the  Magistrates  in  cancelling  the  licence. 

326.  Penalty  on  Persons  Obstructing  Commis- 
sioners or  Workmen  employed  by  them.  — Every 

person  who  shall  at  any  time  obstruct  the  Commissioners, 
or  shall  resist,  obstruct,  or  molest  any  workman  or  other 
person  employed  in  the  execution  of  any  duty  or  the  per- 
formance of  any  work,  by  virtue  of  this  Act,  or  of  any 
warrant  of  the  Magistrates,  or  any  of  them,  or  of  any  bye- 
law,  regulation,  or  order  of  the  Commissioners,  or  shall  aid  or 
incite  any  persons  so  to  do,  shall  for  every  such  ofiTence  be 
liable  to  a  penalty  not  exceeding  £5 ;  without  prejudice  to 
any  such  workman  or  other  person,  on  whom  any  assault  or 
offence  may  liave  been  committed,  to  sue  in  any  competent 
Court  for  compensation,  damages,  or  expenses  for  any  injury 
or  loss  he  may  thereby  have  sustained. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (20) 
"Magistrate;"  see  p.  5,  "person;"  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  rei)etition  of 
offences  and  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors. 


Bj/  Owners  or  Occupiers. 

327.  Commissioners,  in  default  of  Owner  or  Occu- 
pier, may  Execute  Works,  and  Recover  Expenses. 

— Whenever,  under  the  provisions  of  this  Act,  any  work  of 
any  kind  is  required  to  be  executed  by  the  owner  or  occupier 
of  any  premises,  and  default  is  made  in  the  execution  of  such 

2k 
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work,  the  Commissioners  (whether  there  be  a  penalty  im- 
posed for  the  default  or  not),  may  cause  such  work  to  be 
executed,  and  the  expense  incurred  by  the  Commissioners 
in  respect  thereof  shall  be  repaid  to  them  by  such  owner  or 
occupier. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (21)  "occu- 
pier," (16)  "premises,"  (9)  "Commissioners;"  sec.  369  as  to  re- 
covery of  expenses,  and  sec.  365  as  to  private  improvement  ex- 
penses. 

In  England,  "  where  a  Sanitary  Authority  constructed  a  drain  by 
arrangement  with  the  owner,  but  did  the  work  negligently,  they 
were  liable  to  the  owner  for  damage  thereby  occasioned  to  his 
building."  Hall  v.  Mayor,  etc.,  of  Batley,  37  L.  T.  (N.  S.),  710.— 
Glen,  p.  64. 

328.  Occupier,  in  default  of  Owner,  may  Execute 
Works,  and  Deduct  Expenses  from  his  Rent. — When- 
ever default  is  made  by  the  owner  of  any  premises  in  the 
execution  of  any  work  which  by  the  provisions  of  this  Act 
falls  to  be  executed  by  him,  the  occupier  of  such  premises 
may,  with  the  approval  of  the  Commissioners,  cause  such 
work  to  be  executed,  and  the  expense  thereof  shall  be 
repaid  to  such  occupier  by  the  owner  of  such  premises, 
and  such  occupier  may  deduct  the  amount  of  such  ex- 
pense out  of  the  rent  from  time  to  time  becoming  due  to 
such  owner. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (21)  "occu- 
pier," (16)  "premises,"  (9)  "Commissioners." 

329.  How  Expenses  are  to  be  Recovered  from 

Owner. — If  the  owner  of  any  premises  made  liable  by  the 
provisions  of  this  Act  for  the  special  sewer  rate,  general 
sewer  rate,  or  reasonable  sum  for  use  of  sewers,  private 
improvement  expenses,  or  any  charge  for  the  repayment  to 
the  Commissioners  of  any  expenses  incurred  by  them,  do  not, 
as  soon  as  the  same  become  due  and  payable  from  him,  pay 
such  rate  or  charge,  or  repay  all  such  expenses  to  the  Com- 
missioners, the  Commissioners  may,  without  prejudice  to  the 
preferable  right  and  summary  mode  of  recovery  and  the 
power  herein  contained,  recover  such  rate,  charge,  or  ex- 
penses, with  the  legal  interest  thereof  from  the  time  when 
the  same  was  due  and  payable,  from  such  owner,  in  the  same 
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maimer  as  any  debt  may  be  recovered  by  the  law  and  practice 
of  Scotland. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (16)  "pre- 
mises," (9)  "  Commissioners ; "  see  sec.  362  as  to  special  sewer  rate, 
sec  361  general  sewer  rate,  sec.  364  reasonable  sum  for  use  of  sewers, 
sec.  ^65  private  improvement  expenses,  and  sec.  369  as  to  recovery 
of  expenses. 

330.  Power  to  Levy  Charges  on  Oocupier,  who 
may  Deduct  the  same  from  his  Rent — The  Commis- 
sioners may,  by  way  of  additional  remedy,  require  the  pay- 
ment of  all  or  any  part  of  such  rate,  charge,  or. expenses,  and 
interest,  payable  by  the  owner  for  the  time  being  from  the 
person  who  then  or  at  any  time  thereafter  occupies  any  such 
premises  under  such  owner ;  and  in  default  of  payment  there- 
of by  such  occupier,  on  demand,  the  same  may  be  levied  by 
seizure  and  sale  of  the  goods  and  effects  of  such  occupier,  in 
the  same  manner  as  the  burgh  general  assessment  may  be 
recovered  from  him  under  this  Act ;  and  every  such  occupier 
shall  be  entitled  to  deduct  from  the  rent  payable  by  him  to 
his  landlord  so  much  as  is  so  paid  by  or  recovered  from  hiui 
in  respect  of  any  such  charge  or  expenses  and  interest. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "premises,"  (21)  "occupier;"  p.  5,  "person;"  sec. 
340  as  to  burgh  general  assessment,  sees.  352  to  358  as  to  recovery 
of  expenses. 

See  sec.  100  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
which  contains  a  similar  provision. 

In  Greenock  Board  of  Police  v.  Liquidator  of  the  Greenock  Pro- 
perty Investment  Society,  13th  Mar.  1885  (12  R,  832),  the  Greenock 
Police  Act,  1877,  sec.  408,  provided  that  "all  expenses  of  streets 
and  sewers  and  other  expenses  .  .  .  made  payable  by  or  recoverable 
from  the  feuar  or  proprietor  of  any  lands  or  heritages,  with  such 
interest  thereon  as  by  this  Act  or  any  such  bye-law  is  provided  for, 
shall  be  a  real  burden  and  charge  on  such  lands  or  heritages,  in 
priority  to  any  incumbrance  or  charge  on  or  affecting  the  same,  and 
created  subsequently  to  the  date  when  the  petition  for  authority  to 
execute  the  work  on  account  whereof  the  expenses  ore  payable  was 
presented,"  etc.  Under  the  interpretation  clause  of  the  Act,  sec.  3, 
"proprietor"  included  "heritable  creditors,  or  other  persons  .  .  . 
in  the  actual  enjoyment  of,  or  who  shall  take  the  rents  and  profits 
or  produce  of  such  lands  and  heritages." 

Sec.  441  provided  that  "  where  the  proprietor  of  any  lands  or 
heritages  "  was  liable  for  any  sum  due  in  pursuance  of  the  provisions 
of  the  Act,  the  Board  might  recover  it  "  from  the  occupier  of  such 
lands  or  heritages,  to  the  extent  of  the  rent  due  by  such  occupier  at 
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the  date  when  notice  of  the  said  claim  shall  be  given ;  .  .  .  and  the 
occupier  shall,  after  such  notice,  be  bound  to  retain  and  account  to 
the  Board  or  to  such  officer  for  any  rent  due  by  him,  and  shall  be 
entitled  to  an  abatement  from  his  landlord  corresponding  to  the 
sums  so  retained  and  accounted  for." 

A  heritable  creditor  came  into  possession  of  certain  properties 
upon  which  an  assessment  was  leviable  in  terms  of  the  Act,  his 
bond  being  prior  in  date  to  the  application  for  authority  to  execute 
the  works  in  question.  Held,  that  the  assessment  was  a  preferable 
claim  on  the  rents  to  that  of  the  heritable  creditor  for  interest  on  his 
bond. 

Payment  of  Expenses  by  Occupier, — "  The  Metropolis  Management 
Act,  1862,  25  &  26  Vict.  c.  102,  sec.  96,  contains  a  similar  provision 
for  the  recovery  of  expenses  from  the  occupier,  and  the  deduction  of 
them  from  the  rent  payable  by  him  to  his  landlord.  Under  that 
provision  the  tenant  of  a  house  received  notice  from  the  vestry  of 
the  parish  to  pay  his  rent  to  them  on  account  of  the  expenses  of 
paiving  a  road,  and  the  landlord,  being  aware  of  such  notice,  after 
the  rent  became  due,  but  before  the  tenant  had  paid  any  part  of  it 
to  the  vestry,  put  in  a  distress.  In  an  action  for  wrongful  distress 
it  was  held  that,  as  the  landlord's  right  of  disti-ess  was  not  taken 
away  by  the  Act,  the  tenant  was  not  protected  till  he  had  actually 
paid  his  rent  to  the  vestry.  Ryan  v,  Thomson,  L.  R.,  3  C.  P.,  144 ; 
37  L.  J.,  C.  P.,  134;  17  L.  T.  (N.  S.),  506;  32  J.  P.,  135."— Glen, 
p.  173. 

331.  Occupier  not  to  be  liable  for  more  than 

Amount  of  Rent  due. — No  occupier  of  any  premises  shall 
be  liable  to  pay  more  money  in  respect  of  any  sums  charged 
by  this  Act  on  the  owner  thereof  than  the  amount  of  rent 
due  from  him  for  the  premises  in  respect  of  which  such  rate, 
charge,  or  expenses  and  interest  are  payable  at  the  time  of 
the  demand,  or  which  at  any  time  after  such  demand  shall 
have  accrued  and  become  payable  by  him,  unless  he  neglect 
or  refuse,  upon  application  made  to  him  for  that  purpose  by 
the  Commissioners,  truly  to  disclose  the  amount  of  his  rent, 
and  the  name  and  address  of  the  person  to  whom  such  rent 
is  payable ;  but  the  burden  of  proof  that  the  sum  demanded 
of  any  such  occupier  is  greater  than  the  rent  which  is  due 
by  him  at  the  time  of  such  demand,  or  which  has  since 
accrued,  shall  lie  upon  such  occupier:  Provided  further, 
that  nothing  herein  contained  shall  be  taken  to  affect, 
abridge,  or  alter  any  claim  of  relief  or  otherwise  com- 
petent to  such  owner  or  occupier  respectively  against  each 
other  under  any  special   contract  made  between   them  re- 
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sp^cting  the  payment  of  the  expenses  of  any  such  works  as 
aforesaid 

See  sub-head  (21),  sec.  4,  for  definition  of  "occupier,"  (16)  "pre- 
mises," (22)  "owner,"  (9)  "Commissioners." 

See  sec.  100  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101, 
which  contains  a  similar  provision. 

In  England,  "  by  an  agreement  for  a  lease,  the  landlord  agreed  to 
repair  the  demised  premises,  and  also  to  pay  and  discharge  all  rates, 
taxes,  tithes,  and  other  charges  payable  in  respect  of  the  premises. 
Part  of  these  premises  consisted  of  a  piece  of  ornamental  water ;  a 
deposijb  of  mud  formed  in  this  water,  consisting  partly  of  decayed 
vegetable  matter  and  house  drainage,  which  became  a  nuisance.  The 
Local  Authority  took  proceedings  against  the  tenant,  as  the  person 
by  whose  default  the  nuisance  arose,  and  ultimately  made  an  order 
upon  him  for  the  removal  of  the  nuisance.  The  tenant  had  pre- 
viously to  the  making  of  the  order,  but  after  the  commencement  of 
the  proceedings  against  him,  entered  into  tm  agreement  with  a  person 
for  the  removal  of  the  deposit  and  the  cleansing  of  the  ornamental 
water,  to  the  satisfaction  of  the  inspector  of  nuisances,  for  the  sum 
of  £100,  which  he  paid  upon  the  completion  of  the  work,  and  for 
the  recovery  of  which  he  afterwards  sued  his  landlord ;  but  it  was 
held  that  the  latter  was  not  bound,  under  the  covenant  to  repair,  to 
cleanse  the  ornamental  water ;  and  with  respect  to  so  much  of  the 
sum  paid  as  was  paid  for  the  removal  of  the  nuisance,  the  plaintiff 
was  not  entitled  to  recover  it  under  the  agreement,  as  a  charge  pay- 
able in  respect  of  the  premises  or  as  money  paid  for  the  defendant 
at  his  request.  Bird  v,  Elwes,  L  R.,  3  Exch.,  225 ;  18  L.  T. 
(N.  S.),  727;  37  L.  J.,  Exch.,  91 ;  16  W.  R.,  1120;  32  J.  P.,  694. 

"  A  lessee  covenanted  *  to  pay  and  discharge  all  manner  of  taxes, 
rates,  charges,  assessments,  and  impositions,  then  or  at  any  time 
to  be  charged,  assessed,  or  imposed  upon  the  premises,  'or  in 
respect  thereof  by  authority  of  Parliament,  or  otherwise  howsoever ; ' 
and  during  the  term  a  notice  of  the  existence  upon  the  premises  of 
a  nuisance  injurious  to  health,  arising  from  the  bad  condition  of  the 
drains,  was  served  on  the  lessee  by  the  Sanitary  Authority  under 
sec.  94,  requiring  the  lessee  to  construct  proper  and  sufficiently 
covered  drains  emptying  into  the  main  sewer.  The  lessor,  upon  the 
lessee's  refusal,  executed  the  required  works,  and  sued  him  for  the 
expenses  upon  the  covenant  in  the  lease ;  but  the  Court  held  that,  by 
the  Act,  the  duty  of  performing  the  work  was  cast  upon  the  lessor, 
and  that,  therefore,  the  lessee  was  not  bound  to  pay  the  expenses 
under  the  covenant.  Rawlins  v,  Briggs  (L.  R.,  3  C.  P.  D.,  368 ;  47 
L.  J.,  C.  P.,  487;  27  W.  R.,  138;  24  J.  P.,  791);  followed  in 
Hill  V.  Edward  (W.  N.,  1885,  p.  32),  with  reference  to  paving 
expenses  in  the  metropolis. 

"  Private  improvement  expenses  under  a  Local  Act  were  held  not 
to  be  recoverable  by  the  landlord  under  his  tenant's  covenant  to  pay 
*all  taxes,  rates,  assessments,  and  impositions  in  respect  of  the 
premises.'    Tidswell  v,  Whitworth  (L.  R.,  2  C.  P.,  326). 
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"  Similar  expenses  under  the  Metropolis  Local  Management  Acts 
were  so  recoverable  on  the  tenant's  covenant  to  pay  'all  taxes, 
rates,  duties,  and  assessments  taxed,  assessed,  or  imposed  on  the 
tenant  or  landlord  in  respect  of  the  premises.*  Thomson  v,  Lapworth 
(L.  R,  3  C.  P.,  149) ;  and  see  Payne  r.  Burridge  (12  M.  and  W.,  727). 

"Such  expenses  were  not  recoverable  from  the  landlord  by  a 
tenant  who  had  covenanted  to  pay  *  all  taxes,  rates,  assessments,  and 
outgoings,  taxed,  rated,  charged,  assessed,  or  imposed  upon  the 
premises,  or  upon  the  landlord  or  tenant  in  respect  thereof.*  Crosse  v. 
Raw  (L.  R,  9  Exch.,  209 ;  43  L.  J.,  Exch.,  144 ;  23  W.  R,  6).  This 
decision  was  followed  with  reference  to  a  similar  covenant,  in  which 
the  word  *  outgoings '  occurred,  although  that  word  was  omitted  from 
the  reddendum,  which  only  provided  that  the  rent  should  be  paid 
clear  of  rates,  taxes,  and  reductions*  Gardner  t?.  Furness  Railway 
Company  (47  J.  P.,  232). 

"  By  a  contract  for  the  sale  of  three  houses,  the  vendor  agreed  to 
discharge  *all  rates,  taxes,  and  outgoings'  up  to  the  time  of  com- 
pletion, and  such  rates  and  outgoings  were  to  be  apportioned  if 
necessary.  The  purchasers,  having  paid  the  expenses  of  improving 
the  adjoining  street,  brought  an  action  to  recover  the  amount  from 
the  vendor,  in  which  it  was  held  that  the  charge  for  improving  the 
street  was  an  *  outgoing'  which  the  vendor  had  bound  himself  to 
discharge,  and  which  the  purchasers  were  therefore  entitled  to 
recover  from  him,  and  that  the  expenses  in  question  being  for 
improving  a  street  were  not  capable  of  being  apportioned.  Midgley 
V,  Coppock  (L.  R,  4  Exch.  D.,  309 ;  48  L.  J.,  Exch.,  674 ;  40  L.  T., 
N.  S.,  870;  43  J.  P.,  683).  And  in  another  case  a  covenant  in  a 
lease  to  pay  *all  rates,  taxes,  charges,  and  assessments  whatever, 
which  were,  are,  or  may  be  charged  or  assessed  upon  the  said 
premises  or  any  part  thereof,  or  upon  any  i)crson  or  persons  in 
lespect  thereof,"  was  held  binding  in  respect  of  expenses  incurred 
by  a  Local  Board  under  the  Public  Health  Act  in  making  up  a  new 
street,  such  expenses  being,  under  that  Act,  *  charges  on  the  premises.' 
Hartley  v.  Hudson  (L  R,  4  C.  P.  D.,  367  ;  48  L.  J.,  C.  P.,  701 ; 
43  J.  P.,  784). 

"  The  tenant  of  certain  premises  was  bound  by  his  lease  to  '  bear, 
pay,  and  discharge '  certain  specified  rates,  and  *  all  the  taxes,  rates, 
duties,  and  assessments  whatsoever,  whether  parliamentary,  parochial, 
or  otherwise.'  The  drainage  of  the  premises  having  been  defective, 
the  Sanitary  Authority  caused  a  notice  to  be  served  upon  the  owners 
of  the  premises,  requiring  them  to  abate  the  nuisance,  and  the  notice 
not  having  been  complied  with,  the  Authority  obtained  an  order  from 
a  Justice  to  the  like  effect.  The  owners  then  executed  the  works 
necessary  to  enable  them  to  obey  the  order,  and  sought  to  recover 
the  costs  of  them  from  the  defendant  under  the  covenant.  The 
Court  of  Appeal  (Brett.,  L.-J.,  diss,)  held  that  an  action  for  the 
recovery  of  the  costs  was  maintainable.  Budd  t?.  Marshall  (L.  R., 
6  C.  P.  D.,  481 ;  50  L.  J.,  C.  P.,  24 ;  42  L.  T.,  N.  S.,  793 ;  29 
W.  R,  148;  44  J.  P.,  584). 

"  The  same  Court,  however,  held  that  a  covenant  to  pay  certain 
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specified  rates,  and  *tbo  Board  of  Health,  Metropolitan,  and  other 
district  rates  and  assessments,  taxed,  rated,  charged,  assessed,  or 
imposed  upon  the  demised  premises,  or  upon  or  payable  by  the 
occupier  or  tenant  in  respect  thereof,*  did  not  make  the  occupier 
liable,  under  the  Metropolis  Management  Act,  1862,  25  &  26  Yict. 
c  102,  sec.  96,  for  the  proportion  of  the  expenses  of  paving  a  new 
street;  for  such  exi^enses  were  not  by  that  Act  charged  on  the 
premises,  nor  on  the  occupier,  though  they  might  be  recovered  from 
him  in  the  first  instance,  but  on  the  owner  in  respect  of  the  premises. 
Allum  r.  Dickinson  (L.  R.,  9  Q.  B.  D.,  632 ;  52  L.  J.,  Q.  B.,  190 ; 
47  L.  T.,  N.  S.,  493 ;  30  W.  R,  930 ;  47  J.  P.,  102). 

"  This  was  followed  in  a  case  in  which  a  sum  assessed  under  the 
Metropolis  Management  Acts  upon  the  owners  of  premises,  as  their 
proportion  of  the  expense  of  paving  a  new  street,  was  held  not  to 
come  within  a  covenant  in  a  lease  to  pay  *  all  rates,  taxes,  and  assess- 
ments payable  in  respect  of  the  premises  during  the  tenancy,'  but  to 
be  a  charge  imposed  upon  the  owner  for  the  permanent  improvement 
of  his  property,  and  therefore  not  recoverable  from  the  tenant. 
Wilkinson  t?.  Collier  (L.  R.,  13  Q.  B.  D.,  I ;  53  L.  J.,  Q.  B.,  278 ; 
51  L.  T.,  N.  S.,  299;  32  W.  R.,  614).  But  in  a  later  case  such 
charges  for  paving  were  considered  to  be  *  outgoings  payable  either 
by  the  landlord  or  tenant  in  respect  of  the  premises.'  Aldridge  v. 
Feme  (L.  R,  17  Q.  B.  D.,  212;  55  L.  J.,  Q.  B.,  587;  34  W.  R, 
578). 

"  In  a  case  in  which  there  was  no  such  special  covenant,  a  tenant 
recovered  from  his  landlord  the  expense  which  ho  had  incurred  in 
complying  with  a  notice  under  the  Nuisances  Removal  Act,  1855, 
18  <fe  19  Vict.  c.  121,  sees.  12-14,  ffom  a  Metropolitan  District 
Board,  to  make  good  the  drainage  of  his  premises,  although  the  Act 
only  provided  that  in  the  event  of  the  occupier  not  complying  with 
a  Justice's  order  to  do  the  work  he  should  be  liable  to  a  penalty,  and 
the  Board  might  do  the  work  themselves,  and  then  recover  the 
expenses  from  the  owner.  Castleberg  v.  Kenyon  (Times  newspaper, 
16th  June  1879). 

"  With  reference  to  this  class  of  covenant,  it  may  be  mentioned 
that  a  *  parliamentary  tax '  is  one  imposed  directly  by  Act  of  Parlia- 
ment, and  does  not  include  a  sewers  rate  made  by  Commissioners  of 
Sewers.     Palmer  v.  Earith  (14  M.  and  W.,  428)."— Glen,  p.  489. 

332.  Commissioners  may  allow  Time  for  Repay- 
ment by  Owners.  —  Where  any  such  rate,  charge,  or 
expenses  payable  to  the  Commissioners  by  any  owner  of  any 
such  premises  shall  amount  to  more  than  half  of  the  net 
annual  value  of  such  building  or  lands,  the  Commissioners 
may,  at  the  request  of  any  such  owner,  allow  time  for  the 
repayment  thereof,  and  receive  the  same  by  such  instalments 
as  they,  under  the  circumstances  of  the  case,  consider  reason- 
able,   but  so   that  the  same  be    Prepaid    by  annual   instal- 
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ments  of  not  less  than  one-seventh  part  of  the  whole  sum 
originally  due,  with  interest  for  the  principal  money  from 
time  to  time  remaining  unpaid  after  the  yearly  rate  of  five 
pounds  in  one  hundred  pounds  during  the  period  of  for- 
bearance; and  all  such  instalments  when  due  shall  be 
recoverable  in  like  manner,  as  the  original  sum. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "lands  and  premises,"  (3)  "building;"  sec.  369  as  to 
recovery  of  expenses.  See  also  sec.  366  as  to  such  rates  and 
expenses  continuing  burdens  on  lands  for  seven  years. 

333.  Proceeding  in  case  of  Occupiers  opposing 
Execution  of  Act. — If  the  occupier  of  any  premises  pre- 
vent the  owner  thereof  from  carrying  into  effect  in  respect  of 
such  premises  any  of  the  provisions  of  this  Act,  after  notice 
of  his  intention  so  to  do  has  been  given  by  the  owner  to 
such  occupier,  the  Magistrate  may  make  an  order  in  writing 
requiring  such  occupier  to  permit  the  owner  to  execute  all 
such  works  as  may  be  necessary  for  carrying  into  effect  such 
provisions ;  and  if,  after  the  expiration  of  ten  days  from  the 
date  of  such  order,  such  occupier  continue  to  refuse  to  permit 
such  owner  to  execute  such  works,  such  occupier  shall,  for 
every  day  during  which  he  so  continues  to  refuse,  be  liable  to 
a  penalty  not  exceeding  £5 ;  and  every  such  owner,  during 
the  continuance  of  such  refusal,  shall  be  discharged  from  any 
penalties  to  which  he  might  otherwise  have  become  liable  by 
reason  of  his  default  in  executing  such  work. 

See  sub-head  (21),  sec.  4,  for  definition  of  "occupier,"  (16) 
"premises,"  (22)  "owner,"  (19)  "Magistrate;"  sec.  487  as  to  im- 
prisonment on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty 
on  repetition  of  offences,  and  power  to  mitigate,  and  sec.  458  as  to 
punishment  of  abettors. 

Sec.  113  of  the  Public  Health  Act,  30  &  31  Vict,  c  101,  provides 
a  similar  penalty  in  the  case  of  an  occupier  obstructing  the  owner. 

Claim  of  Rigfit — "  A  person  charged  under  the  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  63,  sec.  148,  with  obstructing  the  works  of  a 
local  Board  of  Health  was  not  necessarily  entitled  to  have  the  case 
dismissed  by  the  Justices  because  the  obstruction  took  place  in  the 
assertion  of  a  private  right;  nor  were  the  Justices  warranted  in 
refusing  as  frivolous  an  application  to  state  a  special  case.  Reg.  v. 
Pollard  (14  L.  T.,  N.  S.,  599)."— Glen,  p.  562. 

334.  Respecting  Existing  Contract  for  Building. 

— Nothing  in  tliis  Act  contained  shall  extend  to  or  make 
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void  any  agreement  in  writing  entered  into  before  this  part 
of  this  Act  comes  into  operation  in  the  burgh  for  erecting  or 
altering  any  building,  but  the  same  shall  be  performed,  with 
such  alterations  as  may  be  rendered  necessary  by  this  Act, 
and  as  if  such  alterations  had  been  stipulated  for  in  such 
agreement ;  and  the  diCTerence  between  the  cost  of  the  work 
according  to  the  agreement,  and  the  cost  of  such  work  as 
executed  according  to  the  provisions  of  this  Act,  shall  be 
ascertained  by  the  parties  to  the  respective  agreements,  and 
paid  for,  or  deducted,  as  the  case  may  require ;  and  if  the  said 
parties  do  not  agree  upon  the  amount  of  such  difference,  the 
same  shall,  on  a  request  of  either  party  (notice  being  given  to 
the  other),  be  decided  by  the  Surveyor  to  the  Commissioners, 
and  for  his  trouble  in  making  such  decision  each  of  the  said 
parties  shall  pay  to  the  said  Surveyor  such  sum,  not  exceed- 
ing £1,  to  be  disposed  of  for  such  purposes  of  this  Act  as 
the  Commissioners  shall  direct. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (3)  "  building," 
(9)  "Commissioners." 

See  also  sec.  19,  mgrtk^  as  to  saving  of  contracts. 

335.  Respecting  Contracts  for  Leases. — Nothing  in 

this  Act  contained  shall  affect  any  lease,  or  agreement  for  a 
lease,  whereby  any  person  may  be  bound  to  erect  buildings 
upon  any  building  ground  within  the  burgh,  but  the  buildings 
mentioned  in  such  lease  or  agreement  shall  be  erected,  accord- 
ing to  the  conditions  which  may  be  rendered  necessary  by 
this  Act,  in  the  same  manner  as  if  this  Act  had  been  in 
operation  at  the  time  of  making  such  lease  or  agreement,  and 
the  same  had  been  made  subject  thereto,  and  that  without 
either  party  being  entitled  to  any  compensation. 

See  sub-head  (3),  sec.  4,  for  definition  of  "building,"  (4)  "burgh  ;" 
see  p.  5,  "  person." 

FoKM  AND  Service  of  Notices. 

336.  Form  and  Service  of  Notices. — Unless  other- 
wise herein  expressly  provided,  the  following  provisions  shall 
apply  to  the  making,  giving,  delivering,  or  service  of  any 
notice,  order,  resolution,  requisition,  demand,  or  other  instru- 
ment under  this  Act,  or  any  bye-laws  in  force : — 
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(1.)  It  may  be  in  print  or  writing,  or  partly  print  and 
partly  writing,  and  may  be  authenticated  by  the  name  of  the 
Clerk  or  other  proper  officer  being  affixed  thereto  in  print  or 
writing. 

See  sub-head  (8),  sec.  4,  as  to  definition  of  "  Clerk,"  (22)  "  owner," 
(21)  "occupier,"  (16)  "premises,"  (3)  "building,"  (20)  "Magis- 
trates;"  see  p.  5,  "person."  See  sec.  20,  Interpretation  Act,  1889, 
as  to  meaning  of  \vriting. 

It  will  be  observed  that  this  section  applies  to  the  making,  giving, 
delivering,  or  service  of  any  notice,  order,  resolution,  requisition, 
demand,  or  other  instrument  under  this  Act,  or  any  bye-laws  in  force, 
unless  otherwise  herein  expressly  promded.  Where,  therefore,  there 
is  an  express  method  of  notice  provided  by  any  section  of  the  Act,  it 
must  bo  followed,  and  care  ought  to  be  taken  that  the  mode  pre- 
scribed is  followed.  See  Campbell  v.  Leith  Police  Commissioners, 
28th  Feb.  1876  (8  M.,  H.  L.,  35).  But  where  there  is  no  express 
provision  for  a  specific  mode  of  notice,  then  the  procedure  in  this 
section  must  be  followed. 

The  first  thing  to  be  observed  is  that  the  notice  or  order  must  in 
itself  be  clear,  precise,  and  such  as  will  reasonably  convey  to  the 
party  upon  whom  it  is  served  what  it  is  the  Commissioners  require. 
In  Youden  v.  Jackson,  16th  July  1887  (U  R,  1001),  a  notice  that 
Commissioners  "  intend  to  fix  the  level  of  the  road  leading  from 
Scoonie  Place  westwai-ds  by  Blackwood  Place  to  the  waggon  road, 
to  make  the  roadway  thereof,  and  a  footway  on  both  sides  with  kerb 
and  gutter;  plan  of  the  said  intended  works  may  be  seen  by  all 
persons  interested  therein,  at  the  office  of  the  Commissioners,  Bank 
Street,  Leven,"  and  fixing  a  day  for  hearing  parties,  was  held  by  the 
Second  Division  to  be  sufficient.  But  in  the  more  recent  case  of 
Campbell  v.  Magistrates  of  Edinburgh,  24th  Nov.  1891  (19  R,  159), 
the  First  Division  held  that  notices  to  pave  or  causeway  a  street, 
under  the  provisions  of  the  Edinburgh  Municipal  and  Police  Acts, 
which  merely  called  upon  the  proprietors  "to  free  the  foot-pavements 
or  foot-paths  of  said  street  (Rossio  Place)  from  obstructions,  and  to 
properly  level,  make  «ip,  construct,  pave,  and  complete  the  same  to 
the  reasonable  satisfaction  of  the  Magistrates  and  Council,  within  one 
month  from  and  after  the  22nd  October  1891,"  were  insufficient,  in 
respect  that  they  did  not  sufficiently  specify  the  nature  of  the  work 
required  to  be  done.  In  that  case  the  Lord  President  (Lord  Robert- 
son) said :  "  The  Magistrates  have  acted  upon  the  theory  that  all 
that  they  have  to  do  is  to  serve  notices  which  amount  to  nothing 
more  than  a  reminder  to  the  proprietor  of  the  terms  of  a  section  of 
the  Act  of  Parliament  The  notice  tells  him  that  the  street  must 
be  properly  levelled,  made  up,  constructed,  paved,  and  completed, 
but  as  to  the  way  or  manner  in  which  the  proprietor  is  to  set  to 
work,  the  notice  is  absolutely  silent.  We  have  to  consider,  having 
regard  to  the  alternative  provisions  contained  in  the  Act  for  paying 
or  causewaying  the  streets,  whether  that  was  an  adequate  requisition 
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or  notice.  It  is  to  be  observed  that  the  Statute  contemplates  that 
the  proprietor  shall  be  apprised  of  what  the  Magistrates  call  upon 
him  to  do  at  his  own  hands,  and  that,  failing  his  doing  this  himself, 
the  Magistrates  may  do  it  themselves.  I  take  it  that,  according  to 
the  statutory  provision,  a  proprietor  is  entitled  first  of  all  to  know 
specifically  what  he  is  required  to  do,  in  order  that  he  may  consider 
whether  he  can  conveniently  undertake  the  work  at  his  own  hand, 
or  whether  ho  will  allow  the  second  alternative  of  the  section  to 
come  into  play,  under  which  the  Magistrates  do  it  at  his  expense. 
There  might  be  circumstances  imder  which  the  proprietor  would 
prefer  to  execute  the  work  himself,  and  a  great  deal  must  necessarily 
depend  upon  the  nature  and  quality  of  the  work  he  was  called  upon 
to  perform.  Accordingly,  I  think  the  Magistrates  are  bound  to  give, 
not  minute  details  of  the  work  to  be  done,  but  an  indication  of  it 
sufficiently  specific  to  enable  the  proprietor  to  take  advantage  of  the 
provisions  of  the  Statute,  and  to  judge  between  the  alternatives 

which  are  offered  to  him I  think  the  simple  plan  is  for  the 

Magistrates  to  make  up  their  minds  in  the  first  instance,  before  they 
send  out  their  notice,  what  it  is  reasonable  to  ask,  and  to  state  what 
they  require.  I  do  not  think  that  we  are  making  an  undue  demand 
upon  the  Magistrates  in  laying  down  that  their  notice,  which  is  the 
statutory  communication  of  their  requirements,  and  from  the  date  of 
which  the  time  for  appealing  runs,  must  contain  further  information, 
and  must  state  specifically  what  the  proprietor  is  called  upon  to  do. 
This  does  not  imply  that  the  notice  requires  to  enter  into  minute 
specification,  for  this  is  not  necessary  to  apprise  the  proprietor  of 
what  he  is  interested  to  know,  where  the  matter  in  hand  is  the  con- 
struction of  a  carriage-way  or  the  making-up  of  a  footpath.  I  am 
clearly  of  opinion  that  this  notice  is  bad,  and  that  the  Court  should 
sustain  the  appeal.'' 

An  appeal  against  a  conviction  by  the  Magistrates  of  a  burgh  for 
a  contravention  of  sec.  130  of  the  General  Police  and  Improvement 
(Scotland)  Act,  1862,  was  sustained,  on  the  ground  that  certain 
letters  from  the  Superintendent  of  Police  to  the  proprietor  of 
subjects  within  the  burgh  did  not  amount  to  the  requisition  and 
order  by  the  Commissioners  required  to  be  served  under  said 
section  before  jurisdiction  arose  to  the  Magistrates.  See  Thomas 
Kirkpatrick  v.  Police  Commissioners  of  Dumbarton,  29th  May  1870 
(1  Couper,  434). 

It  is  of  the  utmost  importance  that  the  notice  given  should  be 
under  and  in  terms  of  the  proper  section  of  the  Act  founded  on,  as 
well  as  of  this  section,  otherwise  the  Commissioners  will  not  be  en- 
titled to  recover  any  expenses  incurred  by  them.  See  Magistrates 
of  Edinburgh  v.  Paterson,  3rd  Dec.  1880  (8  R.,  197),  referred  to 
under  sec.  133,  p.  208. 

And  where  a  notice  has  been  given  under  a  certain  section  or 
sections,  to  do  a  work  in  a  specified  manner,  it  will  not  be  safe  for 
the  Commissioners  to  do  the  work  in  a  different  way  from  that 
specified  in  the  notice,  otherwise  they  will  not  be  entitled  to  assess 
for  the  expenses  incurred.     See  Hillhead  Police.  Commissioners  v. 
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Martin  and  Bruce,  27th  Nov.  1889  (17  R,  125),  referred  to  under 
sec.  133,  p.  209. 

Where  Commissioners  may  have  given  a  notice  under  a  wrong 
section  of  the  Act,  it  is  competent  for  them,  at  least  before  the  work 
is  executed,  to  give  a  new  notice  whenever  the  mistake  is  discovered. 
In  Campbell  v.  Leith  Police  Commissioners,  26th  Feb.  1870  (8  M., 
H.  L.,  31),  the  Lord  Chancellor  (Hatherley)  said:  "This  whole 
question  of  whether  or  not  the  notice  was  a  due  notice  was  one 
which  might  easily  have  been  avoided  and  cured,  on  the  part  of  the 
respondents,  if  there  had  been  only  a  reasonable  compliance  with  the 
suggestion  which  was  made  as  to  the  propriety  of  giving  another 
notice,  which  could  in  no  way  have  damaged  or  interfered  with  the 
powers  which  they  might  have  been  called  upon  to  exercise."  And 
the  same  nde  applies  even  with  regard  to  notices  of  assessment  See 
Macintosh  v,  Leith  Police  Commissioners,  18th  May  1875  (12  S. 
L.  R.,  455),  where  Sheriff  Hamilton  held,  that  when  Commissioners 
had  proceeded  to  deal  with  a  private  improvement  assessment  under 
clause  152  of  the  1862  Act,  where  it  was  found  that  it  should 
have  been  allocated  in  terms  of  clause  151,  and  when,  therefore, 
the  assessment  following  thereon  was  illegal,  the  Commissioners 
were  entitled  to  rectify,  begin  de  novOy  and  give  new  notices  to  levy 
the  assessment  under  the  proper  clause  of  the  Act,  and  this  judgment 
was  confirmed  on  appeal. 

The  notice  "  may  be  authenticated  by  the  name  of  the  Clerk  or 
other  proper  officer  being  affixed  thereto  in  print  or  writing."  It 
will  be  a  safe  proceeding  to  assume  here  that,  according  to  the  recog- 
nised canon  of  construction  of  such  words  occurring  in  Statutes,  as 
laid  down  by  judicial  authority,  that  the  word  "  may  "  ought  to  be 
read  as  "shall,"  so  that  all  notices  be  duly  authenticated  in  the 
manner  prescril)ed. 

In  England,  "under  the  Public  Health  Act,  1848,  11  &  12  Vict, 
c.  63,  see.  150,  a  notice  could  only  be  served  by  post  on  an  owner 
whose  place  of  abode  was  not  within  the  district,  and  it  was 
required  in  such  case  to  be  directed  to  him  by  name.  Per  Pollock, 
C.  B. :  The  service  of  notice  under  that  Act  was  only  required 
where  the  section  had  been  resorted  to  to  cure  a  defect  in  the 
wording  of  the  notice;  and  if  the  notice  were  such  as  would  be 
good  at  common  law,  compliance  with  sec.  150  would  not  bo 
required.  Per  Pigott,  B. :  *  I  think  that  if  the  Magistrates  found 
that  notice  was  given  to  the  servant  of  the  person  who  was  called 
on  to  do  these  works,  and  then  that  that  servant  handed  the  notice 
to  his  master,  they  would  be  bound  to  find  that  the  master  had 
been  served.'  Waterloo  with  Seaforth  Local  Board  of  Health  v. 
Bibby  (10  Jur.,  N.  S.,  519 ;  S.  C,  Nom.  Mason  v.  Bibby,  2  H.  and 
C,  881 ;  33  L.  J.,  M.  C,  105 ;  9  L.  T.,  N.  S.,  692 ;  12  W.  R,  382). 

"Per  Barons  Martin  and  Pigott:  A  merchant*s  place  of  business 
was  his  'place  of  abode*  within  the  corresponding  section  of  the 
Public  Health  Act,  1848,  which  used  that  expression  instead  of 
*  residence.* 

"  Service  of  a  notice  under  sec.  69  of  the  Public  Health  Act,  1848, 
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on  a  person  de  facto  receiving  the  rent,  was  held  to  be  a  service  on 
the  *  owner '  within  the  meaning  of  the  second  section  of  that  Act. 
Peek  V,  Waterloo  with  Seaforth  Local  Board  of  Health,  2  H.  and  C, 
700;  33  L.  J.,  M.  C,  11 ;  9  L.  T.  (N.  S.),  338;  9  Jur.  (N.  S.), 
1344;  12  W.  R,  252. 

"  Where  there  was  a  corporate  meeting  held  under  the  provisions 
of  an  Act  of  Parliament,  with  a  chairman  duly  authorised  to  preside 
over  it,  a  demand  made  by  a  collector  for  payment  of  poor-rates  at 
that  meeting  was  sufficient.  Curtis  v,  Kent  Water- Works  Company 
(7  B.  and  C,  314)."— Glen,  p.  508. 

(2.)  It  shall  be  sufficiently  given  to  any  owner  or  occupier 
of  any  property,  if  addressed  simply  to  the  "  owner "  or 
^  occupier  "  of  the  premises  (naming  thera)  to  which  it  relates. 

The  notice  will  be  sufficiently  given  to  any  owner  or  occupier  if 
addressed  simply  to  the  "owner"  or  "occupier"  of  the  premises 
(naming  them)  to  which  it  relates.  The  definition  of  "owner" 
given  in  sub-head  (22),  sec.  4,  and  "  occupier,"  sub-head  (21),  ought 
specially  to  be  kept  in  view  here. 

(3.)  It  may  be  served  upon  the  person  to  whom  it  relates 
either  personally  or  through  the  post-office,  addressed  to  him 
at  his  usual  or  last  known  place  of  abode  or  business,  or  by 
delivering  the  same  to  some  inmate  there,  or  in  case  of  an 
occupier  to  an  inmate  of  the  building  to  which  the  document 
relates,  or  if  the  building  is  unoccupied  and  the  place  of  abode 
of  the  person  after  due  inquiry  cannot  be  found,  by  affixing 
the  same  or  a  copy  thereof  upon  some  conspicuous  part  of  such 
building,  or  in  case  of  a  person  employed  on  any  ship  or 
vessel  by  leaving  it  in  the  hands  of  a  person  on  board  thereof 
and  connected  therewith ;  and  where  any  owner  resides  be- 
yond the  jurisdiction  of  the  Magistrates  of  the  burgh,  such 
owner  may  be  cited  by  delivering  the  citation  to  his  known 
factor  or  agent,  or  person  drawing  the  rents ;  or  if  there  be 
no  factor,  agent,  or  person  drawing  the  rents,  the  occupier  of 
the  premises,  or  any  of  them,  may  be  cited,  and  shall  take 
burden  for  the  owners,  and  have  right  of  relief  against  them. 

As  to  serving  by  post,  it  was  held,  in  Leith  Police  Commissioners 
V.  Kirk,  referred  to  in  Appendix,  that  a  notice  addressed  "  George 
Kirk's  Trustees,  per  Mrs.  Kirk,  Leith  Walk,  Leith,"  and  posted  to 
that  address,  was  sufficient  service.  See  also  sec.  26,  Interpretation 
Act,  1889,  52  &  53  Vict  c.  63. 

As  to  what  is  a  "conspicuous"  part  or  place,  see  Campbell  v. 
Leith  Police  Commissioners,  28th  Feb.  1870  (8  M.,  H.  L.,  31 ;  Lord 
Chancellor's  observations,  p.  32),  and  Youden  «.  Jackson,  mj)}^. 
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Where  the  question  of  time  enters  into  the  service  of  the  notice,  it 
will  be  well  to  keep  in  view  Wilson,  1st  Dec.  1891  (19  R,  219), 
where  it  was  held  that,  in  order  to  comply  with  the  provisions 
of  sec.  67  of  the  Bankruptcy  (Scotland)  Act,  1856,  there  must 
be  an  interval  of  six  days  after  the  close  of  the  day  of  the 
Gazette  notice  of  the  award  of  a  sequestration,  and  the  date 
to  be  fixed  for  the  election  of  a  tiiistee.  And  also  Lang's 
Trustee  i\  Steele,  23id  Feb.  1892  (19  R,  488).  The  Bank- 
ruptcy Act,  1856,  sec.  98,  enacts  that  "any  commissioner,  with 
notice  to  the  trustee,  may  at  any  time  call  a  meeting  of  tho 
creditors."  On  26th  October,  one  of  the  commissioners  in  a 
sequestration  sent  a  notice  to  the  Gazette  calling  a  meeting  of  the 
creditors.  The  Gazette  containing  the  notice  was  published  on  27th 
October,  between  six  and  seven  p.m.  On  the  afternoon  of  the  27thL 
October  the  commissioner  sent  a  notice  of  the  meeting  to  the  trustee, 
but  this  notice  was  not  delivered  to  the  trustee  till  ten  A.tf.  on  the 
28th,  in  consequence  of  its  being  contained  in  a  registered  letter, 
which  could  not  be  delivered  after  business  hours  on  the  27th,  the 
trustee's  office  being  then  shut.  In  an  appeal  by  the  trustee  against 
a  resolution  passed  at  the  meeting — hdd,  that  due  notice  had  not 
been  given  to  the  trustee,  and  therefore  that  the  meeting  had  not 
been  duly  called. 

With  regard  to  the  occupier  of  the  premises  taking  burden  for  the 
owners,  and  having  right  of  relief  against  them,  see  sees.  330  to  332 
inclusive. 

337.  Power  to  Cancel  or  Vary  Notice. — It  shall  be 

lawful  for  the  person  sending  such  notice  to  cancel  it,  or  to 
give  a  new  notice  to  the  same  or  to  any  other  person  in 
respect  of  the  matter,  or  for  the  enforcement  of  the  obligation 
referred  to  in  it :  But  nothing  herein  contained  shall  authorise 
the  withdrawing  or  cancelling  of  notices  given  under  the 
Lands  Clauses  Acts,  unless  and  except  in  so  far  as  allowed  by 
such  Acts. 

See  p.  5  as  to  "  person ; "  see  sec.  336  as  to  "  notice."  See 
Campbell  v.  Leith  Police  Commissioners,  and  Macintosh  v.  Leith 
Police  Commissioners,  referred  to  supra, 

338.  Service  of  Notice  on  Commissioners. — Any 

notice  to,  or  demand  on,  the  Commissioners  under  this  Act 
may  be  served  on  the  Commissioners  by  being  delivered  to 
the  Clerk,  or  by  being  sent  through  the  post  in  a  registered 
letter,  directed  to  the  Clerk  of  the  burgh  according  to  its 
corporate  name,  in  which  latter  case  service  shall  be  deemed 
to  be  effected  on  the  burgh  on  the  day  on  which  such  letter 
would  be  delivered  in  the  ordinary  course  of  post. 
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See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (8) 
"Clerk,"  (4)  "burgh;"  sec.  336  as  to  "notice."  See  also  sec.  56, 
supray  as  to  service  of  actions  on  the  Commissioners. 

In  Steele  and  others  v.  Strathie,  23rd  Feb.  1892  (29  S.  L.  R., 
382),  the  Bankruptcy  (Scotland)  Act,  1856,  by  sec.  98,  provides  that 
"  any  commissioner,  with  notice  to  the  trustee,  may  at  any  time  call 
a  meeting  of  the  creditors."  A  commissioner  called  a  meeting  by  a 
notice  in  the  Gazette,  which  is  published  in  the  evening.  Upon  the 
afternoon  of  the  day  of  publication  he  sent  notice  to  the  trustee,  by  a 
registered  letter,  which  was  not  delivered  until  the  following  morning. 
Heldy  that  the  requirement  of  the  Statute  had  not  been  complied 
with,  as  the  notice  to  the  trustee  had  not  been  timeously  given. 


Appeal. 

339*  Appeal. — Any  person  liable  to  pay  or  to  contribute 
towards  the  expense  of  any  work  ordered  or  required  by  the 
Commissioners  under  this  Act,  and  any  person  whose  pro- 
perty may  be  aflected,  or  who  thinks  himself  aggrieved,  by 
any  order,  or  resolution,  or  deliverance,  or  act  of  the  Com- 
missioners made  or  done  under  any  of  the  provisions  herein 
contained,  may,  unless  otherwise  in  this  Act  specially  pro- 
vided, appeal  either  to  the  Sheriff  or  to  the  Court  of  Session, 
by  lodging  a  note  of  appeal  within  fourteen  days  after  in- 
timation of  the  order  or  deliverance  of  the  Commissioners 
complained  of,  or  within  fourteen  days  after  the  commission 
of  the  act  complained  of,  with  the  Sheriff-Clerk  of  the  county 
in  which  the  burgh  is  situated,  if  the  appeal  is  made  to  the 
Sheriff,  or  with  any  Principal  Clerk  of  Session  at  Edinburgh, 
if  the  appeal  is  made  to  the  Court  of  Session,  which  note  of 
appeal  shall  state  the  grounds  of  such  appeal,  and  be  sijjned 
by  the  appellant  or  his  counsel  or  agent ;  and  the  Sheriff  or 
Court  shall  order  a  copy  of  the  appeal  to  be  served  on  the 
Clerk  to  the  Commissioners,  and  appoint  him  within  six  days 
after  such  service  to  lodge  answers  thereto,  and  shall  there- 
after hear  parties  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  thereon,  either  confirming,  quash- 
ing, varying,  or  redressing  the  order,  resolution,  deliverance, 
or  act  appealed  against,  and  shall  award  such  costs  to  either 
of  the  parties  as  the  Sheriff  or  Court  shall  think  fit :  Pro- 
vided always,  that  the  judgment  of  the  Sheriff- Substitute 
shall  be  subject  to  review  by  the  Sheriff,  and,  subject  to 
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this  appeal  to  the  Sheriff,  the  judgment  of  the  Sheriff- 
Substitute  shall  be  final,  and  not  subject  to  review  by  any 
other  Court. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (30) 
«  Sheriff,"  (8)  "Clerk  ;"  p.  5,  "person." 

The  appeal  clause  is  a  most  important  section,  and  requires  to  be 
carefully  considered.  An  appeal  is  given  to  (1)  any  person  liable 
to  pay  or  to  contribute  towards  the  expense  of  any  work  ordered  or 
required  by  the  Commissioners  under  the  Act,  (2)  to  any  person 
whose  property  may  be  affected,  or  who  thinks  himself  agpjrieved, 
by  any  order,  or  resolution,  or  deliverance,  or  act  of  the  Commis- 
sioners, made  or  done  under  any  of  the  provisions  herein  contained, 
"unless  otherwise  in  this  Act  specially  provided."  So  far  as  we 
have  observed,  there  is  no  clause  prohibiting  an  appeal  against  any 
of  the  matters  against  which  an  appeal  is  given  by  this  clause,  so 
that  practically  an  appeal  may  be  taken  against  any  order,  etc.,  witiiin 
the  scope  of  these  two  clauses. 

The  appeal  may  be  made  either  (1)  to  the  Sheriff,  by  lodging  a 
note  of  appeal  with  the  Sheriff-Clerk  of  the  county  in  which  the 
burgh  is  situated,  or  (2)  to  the  Court  of  Session,  by  lodging  a  note 
of  appeal  with  any  Principal  Clerk  of  Session  at  Edinburgh, 

The  note  of  appeal  in  either  case  must  state  the  grounds  of  ap- 
peal, and  be  signed  by  the  appellant  or  his  counsel  or  agent. 

The  note  of  appeal  must  be  lodged  within  fourteen  days  after 
intimation  of  the  order  or  deliverance  of  the  Commissioners  com- 
plained of,  or  within  fourteen  days  after  the  commission  of  the  act 
complained  of.  It  will  be  found  much  more  convenient  to  make 
the  appeal  within  the  fourteen  days  after  the  order  of  the  Com- 
missioners in  respect  of  which  the  person  feels  himself  aggrieved, 
than  to  wait  for  the  commission  of  the  act  complained  of.  In  the 
latter  case  the  appellant  may  find  himself  rather  late  in  obtaining 
the  redress  he  desires.  See  Lord  Young's  remarks  in  Phillips  v. 
Dunoon,  infra. 

The  Sheriff  or  Court  of  Session,  on  receiving  the  note,  shall  order 
a  copy  of  the  appeal  to  be  served  on  the  Clerk  to  the  Commis- 
sioners, and  appoint  him  within  six  days  after  such  service  to  lodge 
answers  thereto.  The  copy  note  of  appeal  to  be  served  on  the 
Clerk  should  contain  the  grounds  of  appeal.  See  sec.  338  as  to 
service  of  the  note  of  appeal. 

The  Sheriff  or  Court  of  Session  thereafter  must  hear  parties  and 
determine  the  matter  of  the  appeal.  In  doing  so,  though  the  Act 
does  not  so  provide,  there  is,  of  course,  power  inherent  in  the  Court 
to  allow  proof,  or  make  a  remit,  or  take  such  other  procedure  as 
may  be  necessary  to  satisfy  the  demands  of  justice.  After  doing 
this,  the  Court  or  Sheriff  is  to  make  such  order  on  the  appeal,  either 
confirming,  quashing,  varying,  or  redressing  the  order,  resolution, 
deliverance,  or  act  appealed  against,  and  award  such  costs  to  either 
of  the  parties  as  the  Sheriff  or  Court  shall  think  fit.  The  judgment 
of  the  Sheriff-Substitute  shall  bo  subject  to  review  by  the  Sheriff, 
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and,  subject  to  the  appeal  to  the  Sheriff,  the  judgmont  of  the  Sheriff- 
Substitute  shall  be  final,  and  not  subject  to  review  by  any  other 
Court. 

The  finality  of  the  Sheriff's  judgment  only,  however,  applies 
where  he  does  not  exceed  his  powers,  nor  deviate  from  the  Statute  ; 
or,  to  put  it  otherwise,  whenever  the  Sheriff  acts  vXtra  vires,  or  goes 
outwith  the  Act  of  Parliament,  the  finality  clause  will  not  protect 
his  judgment. 

In  Anderson,  etc.,  v.  Widnell,  etc.,  6th  Nov.  1868  (7  M.,  81),  at 
a  meeting  of  householders  of  a  burgh  it  was  resolved  to  adopt  the 
General  Police  Act,  but  the  meeting  failed  to  fix  the  number  of 
Commissioners  to  carry  the  Act  into  operation,  as  is  directed  by 
sec.  36.  Held,  in  a  reduction,  (1)  that  the  Act  had  been  validly 
adopted ;  but  (2)  that  a  subsequent  meeting  had  no  power  to  elect 
Commissioners,  and  the  election  and  all  subsequent  proceedings  set 
aside  as  incompetent 

"  Now,  all  that  had  been  done  was  done  under  the  Sheriff's  order, 
and  the  proceedings  had  been  transmitted  to  him,  upon  which  he 
had  pronounced  a  deliverance  declaring  that  the  Act  had  been 
adopted,  and  that  it  applied  to  the  burgh,  and  caused  the  deliver- 
ance to  be  recorded  in  the  Sheriff-Court  books  of  the  county ;  and 
by  the  37th  clause  of  the  Act  it  is  provided  that  *  such  deliverance 
of  the  Sheriff  shall  be  final.'  Yet  the  Court  held  that  this  finality 
only  covered  what  had  been  regularly  done  in  the  execution  of  the 
Act,  but  was  of  no  avail  in  preserving  from  challenge  anything  done 
outwith  the  Act." — Irons'  Manual,  p.  152. 

In  Lord  Advocate  v.  Police  Commissioners  of  Perth,  7th  Dec. 
1869  (8  M.,  244),  a  suspension  and  interdict  against  proposed 
operations  of  a  body  of  Police  Commissioners,  alleged  to  be  in 
violation  of  the  Statute  under  which  they  were  acting,  held  com- 
petent, notwithstanding  that  the  Statute  provided  for  an  appeal  to 
the  Sheriff  See  the  remarks  of  the  Lord  Justice-Clerk  (Moncreiff), 
in  this  case,  infra. 

In  Stirling  v.  Hutcheon,  25th  May  1874  (1  R.,  935),  by  the 
General  Police  Act,  1862,  Commissioners  of  Police  of  burghs  (not 
being  royal  or  parliamentary  burghs),  may  adopt  the  Act  b}-  a 
Special  Order,  as  defined  in  the  Act.  Sec.  365  enacts  that  it  shall 
not  be  lawful  for  the  Commissioners  to  do  anything  by  Special 
Order,  unless  the  resolution  to  do  the  same  shall  have  been  agreed 
to  by  the  Commissioners  at  a  special  meeting,  and  confirmed  at  a 
second  meeting,  held  not  sooner  than  four  weeks  after  the  former 
meeting,  which  subsequent  meeting  has  been  advertised  once  in 
each  of  the  intervening  weeks  in  a  local  newspaper.  Sec.  20  enacts 
that  the  resolution,  on  being  conQrmed  at  the  second  meeting,  shall 
be  reported  to  the  Sheriff,  who  shall,  within  forty -eight  hours, 
pronounce  a  deliverance  finding  that  the  Act  has  or  has  not  been 
adopted.  It  is  farther  enacted  that  the  Sheriff's  deliverance  shall 
be  final,  and  "  shall  not  be  subject  to  be  set  aside,  or  reviewed,  or 
affected  by  any  Court  or  judicature,  upon  any  ground  or  in  any 
manner  of  way  whatever." 

2l 
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In  an  action  of  reduction  hronglit  in  the  Court  of  Session  to  set 
aside  the  resolution  of  the  Police  Commissioners  of  a  burgh  to  adopt 
the  Act,  and  the  deliverance  of  the  Sheriflf  finding  that  the  Act 
had  been  adopted,  on  the  ground  that  the  statutory  advertisement 
in  the  local  new8pai)er  had  been  omitted,  the  defenders  pleaded 
that  the  action  was  excluded  by  the  finality  clauses  of  the  Act. 
Hdd  {rev,  judgment  of  Lord  Mackenzie),  that,  in  consequence  of 
the  failure  to  give  notice  by  advertisement,  the  subsequent  proceed- 
ings were  outwith  the  Statute,  and,  along  with  the  Sheriff's  deliver- 
ance following?  thereon,  fell  to  be  reduced. 

Question,  Whether  it  is  competent  for  the  Sheriff,  acting  under 
sec.  20,  to  inquire  judicially  whether  the  previous  procedure  has 
been  regular.  In  this  case  the  Lord  President  (Inglis)  said :  "  It  is 
abundantly  clear  that  no  such  resolutions  can  be  confirmed  with 
effect  by  the  Sheriff  unless  they  are  resolutions  made  and  passed 
in  terms  of  this  Statute.  In  the  case  of  a  Special  Order,  which  is 
the  one  we  are  dealing  with,  it  is  not  a  Special  Order  unless  the 
provisions  of  sec.  365  have  been  complied  with.  Suppose  it  was  a 
resolution  of  a  single  meeting  instead  of  a  resolution  of  two  meetings, 
it  would  not  be  a  good  Special  Order,  and  could  never  be  made  final 
by  anything  that  followed  upon  it.  In  short,  it  appears  to  me  that 
the  finality  intended  to  be  provided  by  sec.  20  of  the  Statute  is  a 
finality  in  regard  to  that  which  the  Sheriff  has  to  do  and  to  judge 
of,  but  nothing  more.  The  Sheriff  has  no  evidence  before  him — 
I  do  not  see  how  he  can  have — as  to  whether  the  advertisements 
have  been  properly  made  in  the  case  of  a  Special  Order,  or  whether 
all  the  provisions  of  sec.  365  have  been  complied  with.  What  he 
has  got  to  look  to  is  the  terms  of  the  resolution  where  there  is  but 
one,  or  of  the  resolutions  where  there  are  two,  in  the  case  of  a 
Special  Order ;  and  if  he  finds  upon  the  face  of  these  resolutions, 
that  they  bear  that  this  Act  has  been  adopted  in  whole  or  in  part, 
then  he  is  bound  to  find  and  declare  accordingly.  The  finality 
intended,  I  appiehend,  is,  that  it  shall  not  be  in  the  power  of  any 
one  hereafter  to  say  that  the  resolution  is  not  explicit  to  the  effect 
of  adopting  the  Act  in  whole  or  in  part,  or  of  refusing  to  adopt  it, 
jis  the  case  may  be.  But  when  the  resolution  or  the  Special  Order, 
which  is  laid  before  the  Sheriff,  is  liable  to  fatal  objections,  founded 
on  violations  of  the  Act  of  Parliament,  there  can  be  no  finality  in 
these  resolutions ;  and  the  mere  fact  that  the  Sheriff  has  pronounced 
a  deliverance  echoing  the  resolutions,  and  has  recorded  his  deliver- 
ance in  the  Sheriff-Court  books  or  the  burgh  books,  can  never  make 
them  good.  It  is  impossible,  I  think,  to  hold  that  this  is  tho 
finality  contemplated  by  this  Act  of  Parliament.  The  resolution  is 
bad  :  the  Special  Order  is  bad.  It  is  not  a  Special  Order  under  the 
Statute,  because  it  has  not  complied  with  the  conditions  of  the 
Statute,  and  therefore  it  must  be  reducible.  There  is  no  finality 
declared  as  regards  the  Special  Order.  The  deliverance  of  the 
Sheriff  is  merely  something  that  has  followed  upon  it,  to  give  it 
publicity  and  effect,  if  it  be  a  good  Special  Order.  And  therefore  it 
appears    to   me    that   the  resolutions  themselves  being  bad  and 
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reducible,  the  deliverance  of  the  Sherifif  upon  them  falls  as  a  matter 
of  course,  and  is  not  protected  by  that  clause  of  finality  which  for 
other  purposes  is  undoubtedly  availing." 

In  Simpson  v.  Board  of  Trade,  29th  Mar.  1892  (19  R,  66),  it  was 
held,  that  sec  542  of  the  Act  17  &  18  Vict.  c.  104,  declaring  that 
all  orders,  decrees,  and  sentences  pronounced  under  the  authority  of 
the  Act  should  be  final,  and  not  subject  to  suspension,  except  on  the 
ground  of  corruption  or  malice,  did  not  exclude  a  suspension  on  the 
ground  that  the  prosecutor  had  no  authority  under  the  Statute  lo 
prosecute,  and  that  the  complaint  and  conviction  were  not  in  terms 
authorised  by  the  Statute. 

The  Merchant  Shipping  Act,  1854,  sec.  520,  provides  that,  "  for 
tlie  purpose  of  giving  jurisdiction  under  this  Act,  every  oflfence  shall 
be  deemed  to  have  been  committed,  and  every  cause  of  complaint 
to  have  arisen,  either  in  the  place  in  which  the  same  actually  was 
committed  or  arose,  or  in  any  place  in  which  the  offender  or  person 
complained  against  may  be." 

A  seaman  was  charged  in  the  Sheriff-Court  of  Renfrewshire  with 
a  contravention  of  sec,  255  of  the^  Merchant  Shipping  Act,  1854,  in 
so  far  as  he  had  at  Brisbane  and  Melbourne  respectively  wilfully 
and  fraudulently  made  a  false  statement  of  his  own  name  to  the 
masters  of  two  ships,  the  one  belonging  to  the  port  of  Melbourne 
and  the  other  to  the  port  of  Glasgow. 

OpinionSy  That,  under  the  provisions  of  the  ^lerchant  Shipping 
Act,  1854,  the  Sheriff  had  jurisdiction  to  entertain  the  charge. 

The  Merchant  Shipping  Act^  1854,  sec  531,  enacts  that  in 
Scotland  summary  prosecutions  under  that  Act  may  be  brought  "  at 
the  instance  of  the  Procurator-Fiscal  of  Court,  or  at  the  instance  of  any 
party  aggrieved,  with  concurrence  of  the  Procurator-Fiscal  of  Court.' 

By  sec.  6  of  that  Act,  the  Board  of  Trade  were  empowered  "  to 
carry  into  execution  the  provisions  of  the  Act." 

Held,  that  a  complaint  against  a  seaman  for  contravention  of  sec. 
255  of  that  Act  was  not  competently  brought,  at  the  instance  of  the 
Board  of  Trade  with  consent  and  concurrence  of  the  Procurator- 
Fiscal. 

The  Summary  Pliocedure  Act,  1864,  sec.  18,  sub-sec.  (6),  enacts, 
that  in  cases  where,  under  the  authority  of  any  Act  of  Parliament, 
a  penalty  is  or  shall  be  declared  to  be  recoverable  by  arrestment, 
poinding,  or  distress  and  sale,  or  imprisonment,  or  by  any  combina- 
tion of  these  forms  of  diligence  other  than  before  provided  for,  the 
judgment  may  be  expressed  in  Form  No.  6  of  Schedule  K.,  so  far  as 
applicable,  "and  no  warrant  of  imprisonment  shall  be  issued  upon 
a  judgment  in  such  form  until  after  the  period  allowed  for  execution 
by  arrestment  or  poinding,  except  in  the  event  mentioned  in  the 
said  Form  No.  6." 

The  Form  No.  6  in  Schedule  K.,  after  giving  a  form  of  judgment, 
with  warrant  for  poinding  and  sale,  and  a  form  of  warrant  of 
imprisonment  to  be  issued  after  the  officer's  report,  continues  :  "  If, 
at  the  hearing,  it  shall  appear  that  the  issuing  of  a  warrant  of 
arrestment,  poinding,  and  sale  would  be  inexpedient,  then,  in  place 
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of  the  warrant  annexed  to  the  judgment  in  the  preceding  form, 
say,  and  in  respect  it  is  inexpedient  to  issue  a  warrant  of  poinding 
and  sale  (or  of  arrestment,  poinding,  and  sale),  ordain  instant  execu- 
tion by  imprisonment,  and  grant  warrant  to  oflficers  of  Court  to 
apprehend,"  etc. 

Opinions,  That  a  conviction  (under  sub-sec.  (6))  ordaining  instant 
execution  by  imprisonment,  and  not  setting  forth  that  it  was  inex- 
pedient to  issue  a  warrant  of  poinding  and  sale,  was  invalid. 

Opinions,  That  cerUiin  circumstances  attending  a  conviction  of  a 
seaman  for  an  oflFence  against  the  provisions  of  the  Merchant 
Shipping  Act,  1854,  did  not  amount  to  oppression  on  the  part  of 
the  Board  of  Trade. 

The  four  objections  stated  by  the  complainer  were — (1)  oppression ; 
(2)  no  jurisdiction ;  (3)  bad  instance,  in  respect  complaint  at  instance 
of  Board  of  Trade,  while  it  should  have  been  at  instance  of  Pro- 
curator-Fiscal ;  and  (4)  that  sentence  ordered  instant  imprisonment, 
whereas  imprisonment  was  only  to  follow  after  arrestment  and 
poinding. 

With  regard  to  the  third,  the  Lord  Justice-General  (Robertson) 
said :  "  1  am  bound  to  say  that  I  think  this  complaint  is  bad,  and 
that  this  is  a  defect  entering  completely  into  the  essence  of  the 
proceedings,  and  fatally  vitiating  them.  An  objection  of  this  kind 
is  not  excluded  by  the  wide  terms  of  sec.  642,  because,  if  the  view 
I  have  stated  be  well  founded,  this  was  not  a  proceeding  under  the 
Act  founded  upon. 

"  That  is  enough  for  the  decision  of  the  case,  because  the  convic- 
tion must  be  quashed.  But  another  point  has  been  argued  to  us, 
and  I  think  the  parties  are  entitled  to  our  judgment  upon  it.  It  is 
pointed  out  that  this  conviction  adjudges  the  person  complained 
against  to  forfeit  and  pay  a  sum  of  £10  of  penalty,  with  £1.  lOs. 
expenses ;  and,  in  default  of  immediate  payment  thereof,  adjudges 
him  to  be  imprisoned  for  the  space  of  thirty  days.  Now,  I  think  that 
that  is  an  error,  and  I  think  again  that  it  is  a  fatal  error.  .  .  .  There- 
fore, in  my  opinion,  that  is  a  fatal  objection  to  the  sentence  ;  and  I 
think  it  a  matter  of  high  importance,  that  Magistrates  should  not 
abridge  the  number  of  steps  by  which  imprisonment  is  reached  as  a 
punishment  of  a  statutory  offence.  In  this  case,  for  aught  that 
appears,  this  £10  might  have  been  recovered  by  an  arrestment  and 
poinding,  and  no  necessity  have  arisen  for  imprisonment.  1  mention 
that,  however,  merely  as  illustrating  the  expedience  and  importance 
of  the  statutory  provisions.  Upon  this,  therefore,  as  well  as  upon 
the  bad  instance,  I  think  the  conviction  must  be  quashed." 

But,  on  the  other  hand,  unless  there  be  excess  of  power,  deviation 
from  the  Statute,  or  irregular  proceedings  on  the  part  of  the  Com- 
missioners, relevantly  averred,  the  Court  will  not  interfere  with  the 
discretion  vested  in  the  Commissioners  by  the  Statute. 

Thus,  in  Guthrie  and  others  v.  Miller,  25th  May  1827  (5  S.^  711), 
it  was  laid  down  that  the  Court  will  not  interfere  with  the  exercise 
of  the  discretionary  powers  vested  in  Commissioners  of  Police  under 
a  Local  Police  Ac^  except  in  cases  of  excess  of  power,  or  deviation 
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from  the  Statute.  See  the  remarks  of  the  Lord  Justice-Clerk  (Boyle) 
and  Lord  Alloway  in  this  case,  infra. 

In  Nicol  V,  Magistrates  of  Aberdeen,  20th  Dec.  1870  (9  M.,  306), 
tlie  Lord  President  said :  "  But  then  it  is  said,  in*  the  next  place, 
that  this  is  an  improper  transaction  altogether  for  a  Municipal  Cor- 
poration to  enter  into,  and  that,  if  it  was  not  absolutely  beyond  their 
powers,  it  is  at  all  events  a  matter  in  which  they  ought  to  be  con- 
trolled by  the  interposition  of  this  Court,  and  prevented  from  coming 
to  a  decision,  upon  the  ground  that  the  transaction  is  plainly  an 
inexpedient  and  improper  one  for  the  benefit  of  the  community,  and 
such  as  no  Municipal  Council  should  embark  in.  Undoubtedly 
that  raises  a  question  of  very  great  importance.  It  is  in  the  juris- 
diction of  this  Court  to  interfere  and  control  the  proceedings  of  a 
^lunicipal  Council  upon  sufficient  ground — upon  the  ground  either 
that  there  is  plain  excess  of  power  on  the  part  of  the  Council,  or 
upon  the  ground  that  what  they  are  proceeding  to  do  is  plainly 
against  the  interests  of  the  community  which  they  represent ;  but 
where  there  is  no  excess  of  legal  power,  it  certainly  requires  a  very 
strong  case  to  induce  the  Court  to  interfere  with  the  discretion 
which  the  law  vests  in  the  Municipal  Council  in  the  first  instance." 
And  Lord  Kinloch  said:  "The  only  other  ground  of  suspension 
which  I  have  felt  myself  called  on  to  consider  is,  that  the  proposed 
purchase  is  so  grossly  inexpedient  and  improper  as  to  call  on  the 
Court  to  interdict  it.  I  have  no  doubt  of  the  competency  of  the 
Court,  not  merely  to  control  such  acts  of  a  Town  Council  as  are 
uUra  vires  in  respect  of  intrinsic  illegality,  but  also  such  as  are  so 
manifestly  inexpedient  and  improper  as  to  go  beyond  the  bounds  of 
fair  administration.  The  case,  however,  must  be  a  very  clear  and 
strong  one  to  warrant  the  interposition  of  the  Court.  With  the 
discretion  of  the  Town  Council,  when  acting  within  the  bounds  of 
administration,  the  Court  is  not  entitled  to  interfere." 

In  Steel  et  al.  v.  Commissioners  of  Police  of  Gourock,  11th  July 
1872  (10  M.,  954),  a  Local  Authority  under  the  Public  Health  Act 
having  resolved  to  carry  out  a  scheme  of  drainage,  certain  feuars 
petitioned  the  Sheriff  for  interdict,  on  the  ground  that  the  proposed 
plan  of  drainage  would  cause  a  nuisance,  and  injuriously  affect  their 
property.  Held,  that  as  the  application  was  really  an  attempt  to 
bring  the  resolution  of  the  Local  Authority  under  the  review  of  the 
Sheriff,  it  had  been  rightly  dismissed. 

Observed,  That  if  a  nuisance  is  actually  created  by  the  operations 
of  a  Local  Authority,  those  affected  by  it  have  an  interest  and  a 
right  to  complain. 

Question,  Whether  the  Court  would  interfere  if  it  were  relevantly 
alleged  that  the  operations  of  the  Local  Authority  would  necessarily 
cause  a  nuisance. 

Robert  Small  &  Companv  v.  The  Commissioners  of  Police  for 
Dundee,  14th  Nov.  1884  (12  R.,  123).  The  Dundee  Police  and 
Improvement  Act,  1882,  45  &  46  Vict.  c.  185,  sec.  329,  provides  an 
appeal  by  any  person  **  aggrieved  by  any  order  or  resolution  "  of  the 
Commissioners,  to  the  Sheriff,  or  to  either  division  of  the  Court  of 
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Session,  and  directs  the  Court  to  hear  parties  and  determine  the 
matter  of  the  appeal,  and  to  make  such  order  thereon,  "confirming, 
quashing,  or  varying  "  the  order  or  resolution  of  the  Commissioners, 
as  they  shall  tliihk  fit. 

A  person  proposing  to  build  brick-kilns,  etc.,  within  the  burgh, 
being  dissatisfied  with  the  deliverance  of  the  Commissioners,  under 
sees.  121  to  124,  upon  the  plans  of  his  proposed  erections,  in  respect 
that  they  required  the  chimney  to  be  built  150  feet  high  instead  of 
80  feet,  as  proposed  by  him,  appealed  to  the  Court  of  Session. 

Hdd^  on  a  consideration  of  the  reasons  of  appeal,  that  there  was 
no  sufficient  statement  to  warrant  the  Court  interfering  with  the 
judgment  of  the  Commissioners. 

In  Phillips  r.  Dunoon  Police  Commissioners,  21sfc  Nov.  1884 
(12  R.,  159),  sec.  146  of  the  General  Police  Act,  1862,  empowers 
the  Police  Commissioners  to  cause  any  stueets  within  their  jurisdic- 
tion "to  be  raised,  lowered,  altered,  and  formed,"  as  they  think  fit, 
and  gives  any  person  considering  himself  aggrieved  right  of  appeal 
to  the  Sheriff,  as  after  provided.  Sec.  394  provides  that  twenty- 
eight  days  "  before  fixing  the  level  of  any  street,  which  has  not  been 
theretofore  levelled,"  the  Commissioners  shall  give  notice  of  their 
intention,  specifying  time  and  place  where  all  persons  interested 
may  be  heard  thereon.  By  sec.  395,  after  hearing  parties,  the 
Commissioners  are  to  pronounce  an  order,  abandoning,  altering,  or 
for  the  execution  of  the  work  in  their  discretion.  And,  by  sec.  396, 
appeal  to  the  Sherifi*,  in  manner  provided,  is  given  to  any  person 
aggrieved  by  the  order  of  the  Commissioners,  With  regawi  to  other 
appeals  to  the  Sheriff  allowed  by  the  Act,  sec.  397  provides  merely 
that  they  shall  be  disposed  of  summarily.  In  both  classes  of 
appeal  the  Sherifl^s  judgment  is  final.  The  Podioe  Commissioners 
of  a  burgh,  in  rebuilding  a  bridge  within  burgh,  proceeded, 
without  any  notice,  slightly  to  alter  the  levels  of  the  stiscet  which 
formed  the  access  to  it  on  either  side.  A  proprietor  of  premises 
fronting  the  street  near  the  bridge  applied  for  interdict  against  them 
interfering,  without  the  statutory  notice,  with  the  levels  of  the  street, 
and  craved  an  onlor  on  them  to  restore  matters  to  their  former  condi- 
tion. He  averred  that  the  street  had  not  previously  been  levelled. 
This  was  denied  by  the  Commissioners,  though  they  did  not  state 
when  it  had  been  levelled.  Heldy  (1)  that  unless  it  were  proved  that 
the  street  in  question  had  not  previously  been  levelled,  the  case  fell 
under  sec.  146,  which  permitted  the  Commissioners  to  proceed  with- 
out notice,  though  it  gave  an  appeal  to  the  Sheriff ;  (2)  that,  as  the 
complainer's  resort  to  his  common-law  remedy  of  interdict  depended 
on  the  applicability  of  sec.  394,  and  as  the  applicability  of  that 
section  depended  upon  the  street  not  having  previously  been 
levelled,  the  onus  lay  on  the  complainer  of  proving  that  fact  {diss. 
Lord  Rutherfurd-Clark,  who  was  of  opinion  that  sec.  394  applied 
whenever  the  alteration  on  a  street  amounted  to  re-levelling). 

In  this  case  (12  R,  159)  Lord  Young  said :  "The  General  Police 
and  Improvement  Act,  1862,  makes  provision  for  levelling  streets. 
It  also  makes  provision  for  repairing,  improving,  and  maintaining 
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them.  It  provides  an  appeal  to  the  Sheriff  by  any  individual  pro- 
prietor, or  even  any  member  of  the  public  who  considers  himself 
aggrieved  by  the  action  of  the  Police  CJommissionera — not  always  or 
even  generally  an  appeal  in  the  sense  with  which  we  are  familiar, 
but  in  a  more  popular  sense,  in  which  appeal  is  equivalent  to 
addressing  one's  self  with  a  complaint.  In  the  majority  of  sections 
in  which  appeal  is  mentioned,  it  is  not  appeal  in  a  regular  judicial 
process  that  is  intended,  but  merely  a  direction  or  permission  to  the 
person  who  conceives  himself  aggrieved,  to  address  himself  to  the 
Sheriff  and  to  state  his  grievance,  who  will  give  redress  if  in  his 
opinion  the  circumstances  warrant  it. 

"  Under  sees.  394,  395,  and  396  of  the  Act,  an  appeal  of  a  mopo 
formal  kind  is  provided. 

"  The  ordinary  and  less  formal  appeal  is  given  under  sec.  146,  as 
well  as  under  a  great  many  other  sections. 

"  The  latter  words  of  sec.  397  make  provision  for  the  summary 
disposal  of  all  appeals  to  the  Sheriff  not  otherwise  specially  provided 
for.  And,  though  no  form  of  appeal  is  suggested,  it  is  plain  that 
there  must  be  a  written  note  to  the  Sheriff  stating  the  alleged 
grievance,  asking  him  to  satisfy  himself  whether  such  grievance 
exists,  and  if  so,  to  give  such  relief  as  he  thinks  right. 

"  But  sec.  394  makes  provision  for  a  more  formal  appeal,  in  certain 
matters  where  the  Police  Commissioners  require  to  precede  their 
action  by  public  notice,  appointing  a  time  when  any  persons  who 
object  to  the  Commissioners*  proceeding  shall  be  heard  before  the 
Commissioners  themselves.  What  the  Commissioners  may  order 
after  such  hearing  is  subject  to  appeal  to  the  Sheriff,  under  sec.  396, 
and  that  appeal  is  not  only  against  an  order  or  deliverance  entered 
in  the  Commissioners'  books,  but  is  to  be  taken  by  notice  to  the 
Commissioners,  accompanied  by  a  statement  in  writing  of  the 
grounds  of  appeal. 

"  The  present  case  is  presented  to  the  Sheriff  on  the  footing  that 
the  operations  complained  of  were  only  lawful  under  sec.  394 — that 
is,  on  previous  public  notice,  etc.  —  and  therefore  the  application 
proceeds  on  the  assumption  that  the  Local  Authority,  having  done 
what  they  ilid  without  notice,  have  put  themselves  without  the 
Statute ;  and  the  complaincr  maintains  that  the  operations  actually 
performed  must  be  undone,  leaving  the  Commissioners  to  proceed 
under  the  Statute,  if  they  still  want  to  carry  them  out 

"  If  the  operations  were  of  the  character  provided  for  under  sec. 
394,  I  do  not  think  it  follows — though  on  this  point  I  pass  no 
decided  opinion — that  what  has  been  actually  done,  I  assume  irre- 
gularly, must  be  undone.  The  Statute  does  not  provide  that,  and  it 
would  be  a  very  unfortunate  thing  indeed,  to  my  mind,  if  such 
provision  had  been  made,  so  that  the  undoing  was  inevitable.  The 
result  might  be  to  ordain  very  proper  operations,  and  operations 
which  would  just  have  to  be  done  over  again,  to  be  undone.  Now, 
it  does  not  always  follow  in  law,  that  what  has  been  done  irregularly 
shall  be  undone.  Many  cases  may  be  figured  in  w^hich  that  would  be 
quite  extravagant,  and  in  which  things  done  irregularly,  if  found  after 
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inquiry  to  be  such  that  if  done  regularly  they  ought  to  have  been 
done,  must  be  allowed  to  stand.  Even  if  the  operations  fell  under 
the  provisions  of  sec.  394,  we  might  still  give  the  complainer 
opportunity  to  state  his  complaint,  and  to  convince  the  Sheriff 
that  there  was  something  about  the  operations  performed  in  respect 
of  which  they  ought  not  originally  to  have  been  commenced  or 
performed,  and  the  Sheriff  could  then  give  redress,  if  he  thought 
proper. 

"  Though  the  foregoing  remarks  are  not  necessary  to  the  decision 
of  the  present  case,  they  are  not  by  any  means  foreign,  I  think,  to 
the  matter  before  us,  and  may  guide  the  parties  in  their  future 
conduct  If  they  take  the  line  which  I  venture  to  indicate  to  them, 
they  will  still  appeal  to  the  Sheriff  in  the  popular  sense  of  the  term, 
and  ask  him  if,  in  his  opinion,  there  is  any  grievance,  anything 
which  ought  not  to  have  been  done,  to  see  it  redressed,  and  parties 
restored  against  it." 

In  Brand  v.  Police  Commissioners  of  Arbroath,  23rd  May  1890 
(17  R,  793),  the  Lord  President  said  :  "  By  the  Statute,  the  Sheriff's 
interlocut<:)r  in  every  case  of  this  kind,  where  an  appeal  is  made  to 
liim  against  something  which  has  been  done  or  left  undone  by  the 
Commissioners,  is  declared  to  be  *  final  and  conclusive,  and  not 
subject  to  review  by  suspension,  reduction,  or  advocation,  or  in  any 
manner  of  way.'  Ko  doubt,  if  the  Commissioners  or  the  Sheriff 
dealt  with  something  which  was  not  within  their  jurisdiction,  the 
case  would  fall  under  the  principle  applied  in  the  cases  which  have 
been  cited  to  us.  But  the  matter  which  was  dealt  with  here  was  as 
to  the  necessity  of  constructing  a  drain  upon  the  pursuer's  premises, 
a  matter  specially  given  to  the  Commissioners  by  the  Statute — that 
is,  a  matter  on  which  they  may  make  oixiers,  and  these  orders  may 
be  appealed  to  the  Sheriff.  The  matter  is  thus  undoubtedly  within 
the  jurisdiction  both  of  the  Commissioners  and  of  the  Sheriff. 
Mere  irregularities  of  procedure  certainly  do  not  open  the  way  to 
appeal ;  that  is  the  very  thing  which  is  intended  to  be  shut  out  by 
the  Statute.  If  the  Commissioners  and  the  Sheriff  deal  with  a 
matter  within  their  jurisdiction,  and  do  not  overstep  the  limits  of 
the  Statute,  I  do  not  see  how  the  Court  can  interfere.  These  are 
the  principles  on  which  the  cases  cited  to  us  under  the  Debts 
Recovery  Acts  and  the  other  Statutes  were  decided." 

In  M*Callum  v.  Barrie,  2Gth  February  1878  (5  R,  686),  Lord 
Young  said  :  "  The  Commissioners  have  probably  a  large  discretion  in 
fixing  the  amount,  with  their  exercise  of  which  the  Court  will  not 
interfere  on  other  than  clear  and  urgent  grounds,  but  I  am  not,  as  at 
present  advised,  prepared  to  hold  that  they  have  absolute  power,  or 
that  their  exaction  is  not  examinable  by  the  Court  to  which  they 
resort  to  enforce  it." 

In  England  the  same  principle  applies.  Cockbum,  C.  J.,  said. 
In  re  Broughton  Local  Board  of  Health,  12  L.  T.  (N.  S.),  310) : 
"  Sec.  137  of  the  Public  Health  Act,  1848,  11  <fe  12  Vict.  c.  63,  sec. 
137,  does  not  apply  if  the  Local  Board  have  acted  without 
jurbdiction.      If  they  have   done   anything  irregularly,  which   is 
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nevertheless  within  their  juristliction,  the  section  would  apply,  but 
here  it  is  said  they  have  made  a  rate  wlien  they  had  no  right 
to  make  it."— Glen,  p.  497. 

Remedy  for  Persona  aggrieved  other  than  Statutory, — Persons 
aggrieved  against  any  act  or  order  of  the  Commissioners,  where 
such  is  ultra  vires  or  outwith  the  Statute,  are  not  limited  to  the 
remedy  provided  by  the  Act.  Both  the  Supreme  and  Sheriff  Courts 
will  give  redress  against  any  proceeding  of  the  Commissioners  which 
is  in  excess  of  their  powers,  or  where  they  have  deviated  from 
the  statutory  provisions.  In  Campbell  v,  Leith,  29th  June  1865 
(3  M.,  1035),  and  21st  June  1866  (4  M.,  853),  the  Court,  in  a 
suspension  and  interdict  by  Mr.  Campbell,  to  prevent  the  Com- 
missioners carrying  out  a  resolution  to  pave  and  causeway  a  private 
street,  on  averments  that  the  proceedings  of  the  Commissioners  were 
ultra  vires,  that  the  statutory  notice  had  not  been  given,  and  that 
the  street  in  question  was  not  a  private  street,  disregarding  a  pica  by 
the  respondents  that  the  complainants  had  failed  to  appeal  to  the 
Sheriff,  in  terms  of  the  Statute,  against  the  order  of  the  Commissioners 
for  the  execution  of  the  said  work,  that  the  said  order  was  therefore 
final,  held  that  they  had  jurisdiction  to  inquire  into  the  matter,  and, 
before  answers,  allowed  pursuers  a  proof  of  their  averments;  and 
the  House  of  Lords  sustained  the  suspension  and  interdict,  holding 
that  the  Commissioners  had  given  notice  under  the  wrong  section  of 
the  Act.  So,  likewise,  in  the  Lord  Advocate  v,  Perth,  7th  December 
1869  (8  M.,  244).  In  that  case  the  Lord  Justice-Clerk  (Moncreiff) 
said :  "  In  the  ordinary  case,  it  would  now,  I  think,  be  held  that 
where  statutory  powers  are  given,  and  a  statutory  jurisdiction  is  set 
up,  all  other  jurisdictions  are  excluded,  and  it  appears  to  me  that  of 
late  the  views  entertained  on  this  point  have  been  less  strong  than 
those  expressed  in  the  case  of  Bremner  (Fac,  4th  December  1817). 
Accordingly,  if  in  the  present  case  it  turns  out  on  inquiry  that  the 
proposed  operations  are  quite  within  the  Statute,  I  should  be  for 
refusing  the  note,  as  I  consider  that,  in  regard  to  questions  arising  in 
the  administration  of  the  Statute  and  within  its  admitted  scope,  the 
Sheriff  is  the  sole  judge,  and  he  is  final.  If,  however,  the 
complainer's  allegations  bo  true,  the  proposed  operations  are  ad- 
mittedly outwith  the  Statute,  and  tdtra  vires ;  and  I  know  of  no 
case  in  which  the  common-law  jurisdiction  of  the  Supreme  Court 
has  been  held  to  be  excluded  where  the  act  proposed  to  be  done  is 
prohibited  by  Statute."  So,  likewise,  in  Millar's  Trustees  v.  Leith, 
19th  July  1873  (11  M.,  932),  the  principle  laid  down  by  the  Lord 
Justice-Clerk  was  recognised  and  followed.  This  was  an  action  of 
declarator  at  the  instance  of  two  joint-proprietors  against  the  Leith 
Police  Commissioners,  to  have  it  found  that  a  piece  of  ground  in  the 
burgh,  which  the  Commissioners  had  treated  as  a  private  street,  was 
not  a  private  street,  but  the  private  property  of  the  pursuers.  The 
pleas  stated  in  the  defence  were,  inter  alia,  that  the  pursuers  having 
failed  to  object  to  the  execution  of  the  said  work  in  manner 
provided  by  the  Act,  the  whole  proceedings  of  the  Commissioners 
were  now  final  and  not  subject  to  review,  and  the  pursuers  were 
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barred  from  complaining  of  or  objecting  thereto.  The  Lord 
Ordinary  (Jerviswoode)  sustained  their  plea,  and  dismissed  the 
action.  The  Second  Division,  however,  on  reclaiming  note,  con- 
sidered that  the  question  of  jurisdiction,  and  the  finality  of  the 
proceedings  by  the  defenders,  depended  upon  the  result  of  an  inquiry 
into  the  fact  of  the  ground,  when  interfered  with  by  the  Com- 
missioners, being  strictly  private  street,  or  private  property  belonging 
exclusively  to  the  pursuers.  For,  on  the  one  hand,  if  the  ground 
was  possessed  by  the  pursuers  as  their  private  exclusive  property, 
and  not  a  street  at  all  in  any  proper  sense,  it  was  manifest  that  the 
Commissioners,  having  interfered  with  it,  might  justly  be  held  to 
have  exceeded  their  statutory  powers,  and  in  that  case  to  have  no 
defence  to  this  action,  on  the  principle  of  construction  recognised  by 
this  division  of  the  Court,  in  the  case  of  the  Perth  Commissioners 
V.  Lord  Advocate,  7th  December  1869  (8  M.,  244).  And,  on  the 
other  hand,  it  was  considered  that  if  the  ground,  having  regard  to 
the  condition  in  which  it  was  at  the  date  of  the  operations,  came 
within  the  description  of  private  street,  the  defence,  in  that  view  of 
it,  must  be  sustained.  Accordingly,  a  proof  before  answer  was 
allowed,  on  advising  which  the  Lord  Ordinary's  interlocutor  was 
adhered  to.  See  also  Adam  &  Spowart  y.  James  Moir,  junior. 
Clerk  to  Alloa  Police  Commissioners,  24th  November  1874  (2  R., 
143),  where  an  application  was  made  at  the  instance  of  the  owner 
and  tenant  of  two  shops  and  a  dwelling-house  in  Alloa,  complaining 
of  the  erection  of  a  urinal,  and  craving  its  removal ;  the  com- 
plainants averred  that  no  notice  was  given  of  the  Commissioners' 
intention  to  erect  a  urinal,  tbat  it  was  erected  illegally,  and  was  a 
nuisance.  In  the  Sheritf- Court  a  proof  was  allowed,  but  the 
respondents  appealed  to  the  Court  of  Session-  The  Court  adhered 
to  the  interlocutor  appealed  against,  holding  that  a  petition  at  the 
instance  of  a  proprietor  of  a  house  in  a  burgh,  praying  for  the 
removal,  as  a  nuisance,  of  a  urinal  erected  by  the  Police  Commis- 
sioners, was  competent  at  common  law.  Lord  Neaves  said :  "  That 
if  the  petitioners  establish  their  averments  of  nuisance,  they  place 
the  Commissioners  outwith  the  Statute  altogether ;  for  the  Statute 
does  not  give  them  power  to  erect  a  nuisance."  See  also  Shand  r. 
Henderson,  28th  July  1814  (2  Dow's  Appeals,  519).  In  this  case 
the  Lord  Chancellor  (Eldon)  said :  "  The  authority  of  the  Commis- 
sioners, then,  extended  only  to  such  matters  and  differences  as  might 
arise  from  what  should  be  done  in  pursuance  or  in  execution  of  the 
powers  thereby  granted.  But  the  Act  having  required  that  a 
particular  line  should  be  followed,  if  that  line  had  not  been  followed, 
and  the  company  had  cut  through  an  individual's  grounds  without 
his  consent,  he  apprehended  that  it  was  impossible  to  say  that  they 
were  proceeding  in  pursuance  and  in  execution  of  the  powers  thereby 
granted.  They  were  only  doing  so  when  they  proceeded  according 
to  the  exact  terms  and  provisions  of  the  Act.  .  .  .  One  was 
anxious,  therefore,  to  point  out  that  their  principle  in  England  was 
this — that  the  company  should  not  be  interfered  with  if  they  acted 
within  their  powers ;  but  that  for  the  very  reason  that  such  large 
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powers  were  given,  the  Court  would  keep  them  strictly  within  the 
limits  of  those  powers.  ...  If  the  acts  done  were  within' the 
powers  given,  the  probability  was  that  the  Legislature  intended  to 
give  a  local  summary  jurisdiction,  and  not  to  leave  the  company  in 
every  question  that  might  arise  to  bo  dragged  before  the  Court  of 
Session.  But  if  the  acts  done  were  not  within  the  powers,  then 
redress  was  to  be  sought  for  the  wrong  in  the  same  manner  as  for 
other  wrongs.  It  appeared  to  him,  looking  at  all  the  circum- 
stances, .  .  .  that  if  these  acts  were  not  such  as  the  Act  of 
Parliament  authorised,  their  Lordships  had  no  right  to  send  the 
appellant  to  the  Commissioners,  and,  of  coui'sq,  the  Court  of  Session 
had  no  right  to  do  so." 

On  the  other  hand,  it  luis  been  authoritatively  settled  by  the 
Court,  in  a  number  of  decisions,  that  where  the  Commissioners  are 
acting  within  their  powers,  and  in  terms  of  the  Statute,  the  Court 
will  not  interfere  with  the  exercise  of  the  discnetionary  powers 
vested  in  the  Commissioners  of  Police  under  Police  Acts.  Guthrie 
and  another  r.  Millar,  25th  May  1827  (5  S.,  N.  E.,  663).  Lonl 
Justice-Clerk  Boyle  said,  in  this  case,  that  "if  the  Court  saw  a  case 
of  wilful  denial  of  rights  under  the  Statute,  or  a  clear  excess  of 
power,  we  would  interfeie."  And  Lord  Alio  way  said :  "  The 
doctrine  laid  down  from  the  chair  as  to  jurisdiction  cannot  be 
disputed.  The  great  distinction  is,  that  when  this  Court  has  no 
previous  jurisdiction,  it  requires  express  tenns  to  exclude;  but 
when  there  is  no  previous  and  radical  jurisdiction,  and  the  jurisdic- 
tion is  created  by  the  Statute,  the  question  comes  to  be  determined 
on  this  ground.  Have  the  parties  entrusted  with  powers  exceeded 
themi  For  where  they  keep  within  the  bounds  of  the  Statute 
which  commits  to  them  a  discretionary  power,  unless  excess  of  that 
l)ower  is  pointed  out,  this  Court  cannot  well  interfere.  There  must  be 
a  local  power  for  exercising  this  discretion,  and  it  could  not  be  more 
fairly  vested  than  it  is  here ;  and,  in  so  far  as  they  merely  exercise 
that  discretion,  I  would  not  interfere."  What  may  be  considered 
excess  of  power  or  deviation  from  the  Statute  is  always  a  question 
of  circumstances.  In  Guthrie  i\  Millar,  before  referjred  to,  Lord 
Justice-CJerk  B()yle  said :  "  It  w^auld  be  absurd  for  this  Court  to  sit 
here  and  decide  all  the  questions  which  fall  under  the  ordinary  duty 
of  Commissioners  of  Police.  .  .  .  We  cannot  be  called  on  to  fix 
whether  there  is  to  be  a  lamp  at  this  point  and  a  watchman  at 
that ; "  and  the  Court  accordingly  declined  to  interfere  with  the 
exercise  of  the  Commissioners'  discretionary  power.  So,  likewise, 
in  Smeaton  v.  Police  Commissioners  of  St  Andrews,  17th  May 
1865  (3  M.,  81 6X  where  it  was  held  that  the  Court  of  Session 
has  no  jurisdiction  to  judge  of  the  necessity  of  drainage  works 
under  the  Act,  there  being  a  statutory  remedy  provided  for  those 
aggrieved  in  such  matters.  In  that  case  the  Lord  Ordinary  (Mure) 
said :  "  The  Lord  Ordinary  cannot  adopt  the  constniction  that 
whenever  the  necessity  of  a  proposed  work  is  disputed,  and  the 
non-necessity  is  oifered  to  be  proved,  there  is  an  excess  of  power  on 
the  part  of  the  Commissioners  which  will  let  in  the  jurisdiction  of 
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the  Supreme  Court.  It,  on  the  contrary,  appears  to  him  tliat  the 
question,  Whether  any  particular  work  is  necessary  for  the  drainaj^e 
of  the  burgh  1  is  one  which  is,  by  the  Statute,  left  to  the  Sherilf, 
and  which  is  proper  as  well  as  competent  for  him  to  determine.  .  .  . 
If  the  averment,  that  works  of  which  notice  has  been  given  are 
unnecessary,  is  sufficient  to  oust  the  jurisdiction  of  the  statutory 
judge  and  let  in  that  of  the  Court  of  Session,  it  appears  to  the 
Lord  Ordinary  that  there  will  be  few  cases  in  which  this  Court 
might  not  be  called  on  to  interfere;  and  that  the  benefit  of  the 
local  jurisdiction,  which  the  Statute  contemplates,  would  thus  be 
done  away  with." 

In  Leith  Police  Commissioners  v,  Campbell,  21st  December  1866 
(5  M.,  247),  it  was  held  that,  under  the  General  Police  and 
Improvement  (Scotland)  Act,  1862,  the  jurisdiction  of  the  Sheriif, 
as  to  whether  a  street  is  a  public  or  a  private  street  within  the 
meaning  of  that  Act,  is  final  and  privative.  In  this  case  the  Lord 
Justice-Clerk  (Inglis)  said  :  "  A  reduction,  therefore,  of  the  Sheriffs 
decree,  on  the  giound  that  he  had  gone  wrong  in  deciding  that  a 
certain  street  was  a  public  street  or  a  private  street,  as  the  case 
might  be,  is  clearly  incompetent  The  only  remaining  question  is, 
supposing  the  Sheriff  to  have  gone  wrong  in  his  interpretation  of 
the  Statute,  to  have  misunderstood  what  the  Statute  gave  him 
power  or  directed  him  to  do,  whether  it  is  competent  to  the 
Commissioners  to  come  here  with  the  view  of  quashing  the 
proceedings,  and  commencing  new  proceedings  before  the  Sheriff? 
In  dealing  with  this  point,  I  think  it  important  to  consider  whether 
this  Court  had  jurisdiction  in  the  subject  of  the  action  antecedent  to 
the  Statute  or  not ;  for  if  this  Court  had  jurisdiction,  it  is  difficult 
to  oust  its  jurisdiction  ;  but  if  it  had  not,  it  is  more  easily  to  be  in- 
ferred that  the  Statute  was  intended  to  give  the  Sheriff"  a  privative 
jurisdiction.  Now,  the  subject  of  this  action  is  entirely  a  matter 
of  burgh  police,  with  which  this  Court  never  had  anything  to  do ; 
and  this  Statute  has,  I  think,  for  its  object  to  introduce  a  procedure 
very  summary  and  final.  I  think  the  fair  construction  of  tlie 
Statute  is,  that  the  question  whether  a  street  be  a  public  or  a 
private  street,  for  the  purposes  of  the  Act,  shall  be  decided  by  the 
Sheriff,  and  that  there  is  no  other  form  in  which  the  proceedings  of 
the  Commissioners  can  be  reviewed;  in  short,  that  the  Sheriffs 
jurisdiction  is  privative.  But  where  a  clear  case  is  alleged  of  the 
Sheriff  having  exceeded  his  powers  under  or  deviated  from  the 
Statute,  the  Court  will  give  redress."  In  The  Lord  Advocate  v.  The 
Perth  Police  Commissioners,  before  referred  to,  the  Ix)rd  Justice- 
Clerk  (MoncreifF)  said  :  "I  know  of  no  case  in  which  the  common- 
law  jurisdiction  of  the  Supreme  Court  has  been  held  to  be  excluded 
where  the  act  proposed  to  be  done  is  prohibited  by  Statute.  It  is 
quite  true  that  the  complainer  might  have  got  redress  in  a  more 
summary  form  by  going  to  the  Sheriff  But  what  if  his  appeal  had 
been  dismissed  ?  In  that  case,  assuming  the  complainer's  allegations 
to  be  true,  the  Sheriff"  would  have  sanctioned  an  illegal  act,  and  the 
complainer  would  have  been  entitled  to  invoke  the  jurisdiction  of  the 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  541 

Supreme  Court  to  j?ive  him  a  remedy.  A  clause  of  finality  cannot 
protect  the  Sheriffs  judgment,  when,  taking  an  erroneous  view  of 
the  Statute,  he  either  refuses  to  sanction  a  lawful  act,  or  sanctions 
an  unlawful  one.  It  applies  only  to  those  matters  of  detail  which 
concern  the  due  and  proper  administration  of  the  Statute,  and 
which  are  best  disposed  of  by  the  sound  discretion  of  a  local  judge." 
See  also  Erskine  v.  Kerr,  15th  December  1857  (20  D.  277  ; 
30  Jur.,  140). 


PART  v.— RATING  AND  BORROWING  POWERS. 

Assessment  for  General  Pcjrposes. 

340.  Commissioners  to  levy  Burgh  General  Assess- 
ment*— Once  in  each  year  the  Commissioners  (being  surii- 
iiioned  in  manner  hereinbefore  directed  by  notices,  which 
shall  state  that  the  meeting  is  for  the  purpose  of  laying  on 
an  assessment)  shall  assess  all  occupiers  of  lands  or  premises 
within  the  burgh,  according  to  the  valuation  roll  made  up, 
or  according  to  an  estimate  of  the  valuation  roll  about  to 
be  made  up,  in  terms  of  the  Acts  in  force  for  the  valuation  of 
lands  and  heritages  in  Scotland  for  the  time,  subject  to  the 
exceptions  hereinafter  provided,  in  the  sums  necessary  to  be 
levied  for  the  general  purposes  of  this  Act,  and  shall  fix  a 
day  on  or  before  which  the  same  shall  be  payable,  and 
another  day  upon  which  appeals  by  any  person  complaining 
that  they  have  been  improperly  assessed  shall  be  lodged  with 
the  Clerk  or  Collector,  and  another  day  or  days  on  which  such 
appeals  shall  be  heard  by  the  Commissioners ;  and  the  rate 
of  assessment  and  day  fixed  by  the  Commissioners  for  pay- 
ment shall  be  published  by  handbills  posted  in  the  burgh,  or 
by  advertisement  in  one  newspaper  published  or  circulating 
therein  :  Provided  always,  that  such  assessment  shall  be  im- 
posed as  from  the  term  of  Whitsunday  in  any  one  year  to  the 
term  of  Whitsunday  in  the  following  year,  and  shall  not  in 
any  year  exceed  a  rate  equal  to  4s.  in  the  £  of  the  gross 
yearly  rent  or  value  of  such  lands  or  premises  where  the 
Commissioners  have  supplied  or  resolved  to  supply  the  bui-gh 
with  water  in  terms  of  this  Act,  or  otherwise  at  a  rate  equal 
to  2s.  in  the  £  of  the  gross  yearly  rent  or  value  of  such  lands 
or  premises ;  and  such  assessment  shall,  for  the  purposes  of 
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this  Act,  be  called  the  Burgh  General  Assessment :  Provided 
further,  that  when  in  any  burgh  under  the  provisions  of  any 
Act  of  Parliament,  a  higher  rate  of  assessment  is  now  and  has 
been  in  use  to  be  levied  upon  lands  or  premises  above  a 
certain  fixed  rent  than  upon  lower  rental  lands  or  premises, 
it  shall  be  in  the  power  of  the  Commissioners,  in  laying  on 
the  assessment  under  this  Act,  to  continue  the  same  relative 
rates  of  assessment  if  they  think  proper. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (21) 
"occupier,"  (16)  "lands  and  premises,"  (4)  "burgh,"  (8)  "Clerk,*' 
"  Collector." 

Once  in  each  year,  generally  at  the  meeting  in  the  month  of 
October,  the  Commissioners  are  to  assess  all  occupiers  of  lands  or 
premises  within  the  burgh  in  the  sums  necessary  to  be  levied  for 
the  purposes  of  the  Act.  See  sec.  50  as  to  mode  of  summoning 
meetings. 

By  sub-head  (3),  sec.  55,  it  is  provided  that  the  Commissioners  shall 
estimate,  assess,  levy,  and  apply  the  sums  of  money  hereby  authorised 
to  be  raised  for  the  purposes  of  this  Act  An  estimate  ought  there- 
fore to  be  prepared  of  the  sum  necessary  to  be  raised  in  view  of  the 
different  purjxjses  of  the  Act  to  which  the  burgh  general  assessment 
may*  be  applied ;  upon  this  basis  the  assessment  will  be  laid  on, 
according  to  the  valuation  roll  made  up,  or  according  to  an  estimate 
of  the  valuation  roll  to  be  made  up  in  terms  of  the  Valuation  Act^. 
In  M*Lachlan  v.  Tennant,  4th  May  1871  (4  Jur.,  390),  it  waa  held 
incompetent  to  adduce  evidence  to  contradict  the  valuation.  See 
infra,  under  sec.  349. 

In  M*Ghie,  etc.  v.  The  Police  Commissioners  of  Glasgow,  4th 
March  1891  (7  Scot.  Law  Rev.,  140),  it  was  held  that  an  assessment 
based  on  the  valuation  roll  and  not  on  the  actual  rent  was  correct, 
and  appeal  dismissed. 

As  to  laying  on  of  assessment  in  accordance  with  valuation  roll, 
see  also  Burgh  of  Partick  v.  Marshall,  16th  Feb.  1881  (8  R.,  480), 
referred  to  under  sec.  345,  infra. 

In  Lanarkshire  County  Council  r.  "Wishart,  14th  July  1891 
(Sheriff  Court  Reports,  295),  the  "yearly  value"  to  be  entered  in 
the  valuation  roll  is  the  rent  at  which  "in  their  actual  state" 
subjects  might  be  reasonably  expected  to  let  from  year  to  year ;  and 
when  the  Assessor  had  entered  certain  houses,  part  of  other  subjects, 
as  "  unfinished,  £50,"  this  entry  was  held  •  as  a  mere  memorandum, 
and  as  showing  that  they  were  not  assessable. 

Opinion,  That  the  Assessor  can  deal  with  subjects  only  as  in  their 
actual  state  when  the  roll  is  made  up.  See  Paterson,  1878  (9  R,  1237). 

The  words  "  subject  to  the  exceptions  hereinafter  provided  "  seem 
to  refer  (1)  to  the  owners  who  may  be  assessed  in  virtue  of  sees.  344, 
345,  and  346,  instead  of  the  occupiers,  and  (2)  to  the  lands  or 
premises,  the  annual  value  of  which  for  the  assessments  under  the 
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Act  is,  by  sec.  347,  only  to  be  taken  at  one-fourth  of  the  annual 
vuhie  as  entered  in  the  valuation  roll 

The  Commissioners  are  to  fix  a  day  on  or  before  which  the  assess- 
ment is  to  be  payable.  This  is  usually,  in  practice,  about  the  11th 
November.  They  must  fix  another  day  upon  which  appeals  by  any 
person,  complaining  that  he  has  been  improperly  rated  or  assessed, 
may  be  lodged  with  the  Clerk  or  Collector.  This  is  generally  fixed 
about  the  Ist  and  3rd  day  of  November.  They  must  also  fix 
another  day  or  days  on  which  appeals  shall  be  heard.  This  is 
usually  fixed  about  the  6th,  7th,  or  8th  day  of  November.  The 
rate  of  assessment  and  day  fixed  for  payment  must  be  published 
by  handbills  posted  in  the  burgh,  or  by  advertisement  in  one  news- 
paper published  or  circulating  in  the  burgh.  The  posting  of  hand- 
bills is  the  mode  adopted  in  most  burghs  as  being  the  better  method 
of  advertising.  See  handbills  in  Appendix.  The  assessment  must 
ha  imposed  as  from  Whitsunday  in  one  year  to  Whitsunday  of  the 
following  year.  See  sec.  346  as  to  assessing  persons  occupying  for 
periods  less  than  a  year. 

The  assessment  must  not  in  any  year  exceed  a  rate  equal  to  4s.  in 
the  £  of  the  gross  yearly  rent  or  value  of  such  lands  or  premises, 
where  the  Commissioners  have  supplied  or  resolved  to  supply  the 
burgh  with  water  in  terms  of  this  Act,  or  otherwise  at  a  rate  equal 
to  28.  in  the  £  of  the  gross  yearly  rent  or  value  of  such  lands  or 
premises. 

A  doubt  having  arisen  as  to  the  powers  of  Police  Commissioners  in 
assessing  for  water,  the  opinion  of  Counsel  was  taken  as  to  whether  they 
were  entitled,  in  assessing  for  police  purposes,  to  assess  for  water  at  a 
rate  exceeding  Is.  per  £,  but  keeping  the  whole  annual  assessment  under 
the  maximum  rate  of  2s.  6d.  per  £,  or  are  they  limited  to  a  rate  of  Is. 
per  £  for  water,  however  low  their  rates  may  be  for  other  police  pur- 
poses! The  following  is  the  opinion  given  by  Mr.  (now  Lord)  Shand : — 

"  I  am  of  opinion  that  the  memorialists  are  entitled,  in  assessing 
for  police  purposes,  to  assess  for  water  at  a  rate  exceeding  Is.  per 
£,  provided  the  whole  annual  assessment  do  not  exceed  the  maxi- 
mum rate  of  28.  6d.  per  £.  The  84th  clause  of  the  Statute  is  ex- 
j)res3ed  in  such  terms  as  to  admit,  in  one  view,  of  the  inference 
being  drawn  that  Is.  per  £  was  deemed  by  the  Legislature  a  sufficient 
allowance  to  make  for  a  water  rate — for  while  Is.  6d.  is  stated  as 
the  maximum  assessment  for  proper  police  purposes,  2s.  6d.  is  the 
maximum  where,  in  addition  to  these  purposes,  the  enactments  of  the 
Act  with  respect  to  water  have  been  adopted.  I  do  not  think,  how- 
ever, that  this  inference  can  be  carried  so  far  as  to  give  to  the 
language  of  the  Statute  the  restricted  effect  of  an  enactment  that  the 
maximum  assessment  for  water  rates  under  it  is  fixed  at  Is.  The  Statute 
is  not  framed  on  the  principle  of  defining  the  maximum  rate  of 
assessment  for  each  particular  purpose  for  which  the  Act  may  be 
a<lopted  in  different  places.  It  deals  with  the  gross  maximum  rate 
only,  and  protects  the  ratepayers  against  these  gross  rates  being 
exceeded.  Thus,  if  the  portion  of  the  Act  relating  to  lighting  and 
cleansing  the  burghs  alone  were  adopted,  this  would  obviously  be  an 
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adoption  of  a  very  limited  part  of  the  police  purposes  of  the  Act,  so 
far  as  regards  the  expense  which  might  be  incurred,  yet  under  sec.  84  a 
rate  of  Is.  6d.  might  be  competently  levied.  I  do  not  think  it  can 
be  truly  said  that  the  rate  for  water  is  treated  differently  from  the 
rates  for  other  purposes,  or  that,  according  to  a  sound  construction  of 
the  Statute,  there  is  a  specification  of  the  maximum  rate  for  water, 
but  for  none  of  the  other  purposes  for  which  rates  are  levied. 
It  appears  to  me  that  the  Legislature  roughly  fixed  the  rate  of  2s.  6d. 
where  the  enactments  of  the  Act  in  regard  to  water  were  adopted, 
and  Is.  6d  as  the  rate  where  these  clauses  were  not  adopted,  but 
leaving  the  administratus  for  the  general  good  of  the  burgh  a  full 
discretion  in  fixing  the  particular  rates  applicable  to  particular 
purposes,  so  long  as  they  kept  within  the  maximum  rates  on  the 
whole.  It  is  not  stated  in  the  memorial  whether  all  the  police 
purposes  of  the  Act  have  been  applied  or  enforced  so  as  to  create 
expense,  but  my  opinion  would  be  the  same  whether  the  whole  or  a 
part  only  of  the  purposes  of  the  Act  have  been  actually  enforced 
aud  have  caused  expense." 

Although  it  is  not  expressly  provided  here  that  the  portion  of  the 
burgh  general  assessment  applicable  to  water  is  to  be  kept  distinct 
from  the  remainder,  it  will  be  necessary  to  fix  the  water  assess- 
ment separately,  seeing  that  certain  subjects  are  to  be  assessed 
for  water  on  one-fourth  of  the  annual  value.  (See  sees.  267  and 
347.) 

The  assessment  leviable  under  this  section  is  for  "the  general 
purposes  of  the  Act."  No  definition  of  "general  purposes  "  is  given, 
but  it  may  be  assumed  that  the  expression  includes  all  the  purposes 
for  which  provision  is  made  in  the  Act,  save  those  for  which 
special  assessments  ai*e  leviable.  It  is  expressly  provided  by 
sec.  360,  that  the  cost  of  maintenance  of  the  foot  pavements  (after 
the  Commissioners  have  resolved  to  maintain  them)  shall  be  met 
out  of  the  burgh  general  assessment,  but  that  assessment  will  not 
bo  applicable  to  any  of  the  purposes  for  which  the  general  improve- 
ment assessment,  the  sewer  assessment,  and  the  private  improve- 
ment assessment  are  leviable,  save  in  the  circumstances  provided 
for  by  sec.  372.  By  sec.  59  it  is  provided  that  the  assessments 
leviable  under  this  Act  are  "  vested  in  the  Commissioners  and  their 
successors,  for  the  uses  and  purposes  mentioned  in  this  Act,  and  for 
no  other  purposes  whatever."  See  the  observations  under  sec.  59, 
and  sub-head  (3)  of  sec.  55,  as  to  purposes  to  which  the  assessments 
may  not  be  applied. 

In  Wakefield  v.  Commissioners  of  Supply  of  Renfrew,  29th  Nov. 
1878  (6  R.,  259),  the  Commissioners  of  Supply  of  a  county  are,  by 
the  County  General  Assessment  Act,  1868,  31  &  32  Vict.  c.  82, 
empowered  to  levy,  for  the  purposes  of  that  Act,  an  assessment  in 
lieu  of  the  "rogue  money,"  to  be  called  the  *'  County  General  Assess- 
ment." Out  of  this  assessment  (sec.  3),  "the  following  salaries,  fees, 
outlays,  and  expenses,"  "may  be  defrayed,"  viz.  "the  salaries  or 
fees  of  clerks,  treasurers,  collectors,  auditors,  and  other  officials 
necessarily  employed  in  conducting  the  affairs  of  each  county,  to- 
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gether  with  the  neceseary  outlays  of  such  officials,  in  so  far  as  not 
covered  by  their  salaries  or  fees." 

In  a  suspension  and  interdict  against  the  Commissioners  of 
Supply  of  a  county  defraying  out  of  the  "county  general  assess- 
ment" the  expenses  of  an  opposition  to  the  General  Boads  and 
Bridges  (Scotland)  Bills,  1876  and  1877,  by  which  the  interests 
of  their  county  were  specially  affected — 'kdd  {diss.  Lord  Mure), 
that  the  business  in  connection  with  which  the  account  was 
incurred  not  being  connected  with  the  conduct  of  the  affairs  of 
the  county,  as  committed  by  Statute  to  the  care  of  the  Com- 
missioners of  Supply,  it  was  uUra  vires  of  them  to  apply,  toward 
payment  of  these  expenses,  any  part  of  the  county  general  assess- 
ment. 

In  England,  it  is  held  that  "  rates  levied  under  the  Public  Health 
Act,  1875,  constitute  a  statutable  fund,  which  can  only  be  legally 
applied  to  the  purposes  contemplated  by  the  Statute,  and  not  to  any 
other.  On  this  point  the  following  passage  from  ihe  judgment  of 
the  Court  of  Queen's  Bench,  which,  though  referring  to  the  poor- 
rate,  appears  to  be  equally  applicable  to  sanitary  rates,  may  be 
quoted:  "In  the  present  case  we  are  thrown  necessarily  on  the 
Statute  of  Elizabeth;  the  overseer  is  a  statutable  officer,  dealing 
with  a  statutable  fund,  and  accountable  for  its  application  to  statut- 
able purposes.  The  language  of  that  Statute  leaves  no  doubt.  The 
relief  and  the  employment  of  the  chargeable  poor  are  its  objects ;  the 
fund  is  created  for  them,  and  cannot  be  diverted  from  them,  unless 
to  objects  specifically  engrafted  on  them  by  subsequent  Statutes,  of 
which  this  is  not  one.  No  usage,  however  proper  in  itself,  or  how- 
ever uninterrupted,  can  prevail  against  that  which  the  plain  con- 
struction of  a  Statute  forbids."  Reg.  v,  Stewart  (12  A.  and  R, 
777). 

Powers  given  to  a  corporation  are  always  to  be  exercised  in  sub- 
jection to  the  special  purposes  of  the  corporation.  This  is  not  a 
mere  canon  in  the  English  municipal  law,  but  a  great  and  broad 
principle,  which  must  be  taken,  in  the  absence  of  proof  to  the  con- 
trary, as  part  of  any  given  system  of  jurisprudence.  Pickering  v. 
Stephenson  (L.  R.,  U  Eq.,  322;  41  L.  J.,  Ch.,  493;  26  L.  T.,  N. 
S.,  608 ;  20  W.  R.,  654). 

A  rate  made  for  (amongst  other  purposes)  defraying  the  expenses 
of  an  accountant  and  his  assistant  in  examining  the  accounts  of  the 
Board,  was  quashed  by  the  Sessions  on  appeal.  The  Court  of 
Queen's  Bench,  whilst  confirming  the  judgment  of  the  Sessions, 
said,  "  There  may  be,  no  doubt,  circumstances  under  which  it  would 
be  perfectly  legal  to  employ  an  accountant ;  but  of  these  circum- 
stances the  Sessions  are  to  judge.  Here  it  appears  that  the  Sessions 
inquired  into  all  these  circumstances,  and  heard  evidence  on  both 
sides.  The  result  of  their  inquiry  is,  that  in  their  judgment  the 
charge  could  not  be  justifiably  imposed  upon  the  ratepayers.  If  it 
were  for  us  we  should  concur  in  their  judgment"  Reg.  v.  Worksop 
(21  J.  P.,  451). 

The  purchase  of  a  gold  chain  for  the  mayor  of  a  burgh,  out  of  the 
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burgh  funds  was  held  to  be  illegal     Attorney-General  v,  Batley, 
Mayor,  etc.  (26  L.  T.,  N.  S.,  392). 

A  vestry  incorporated  under  the  Metropolis  Management  Acts 
was  held  to  have  no  power  to  apply  the  rates  in  paying  the  expenses 
of  a  dinner,  or  a  ball,  or  other  ceremonies  in  connection  with  the 
opening  of  a  new  vestry  hall.  Attorney-General  v,  Bermondsey 
(L.  R,  23  Ch.  D.,  60;  52  L.  J.,  Ch.,  567 ;  48  L.  T.,  N.  S.,  445; 
31  W.  R,  463). 

With  regard  to  the  legality  of  the  purchase  by  Local  Authorities, 
at  the  cost  of  the  funds  under  their  control,  of  periodical  publica- 
tions, which  contain  reports  of  decisions  of  the  Courts  of  law,  or 
other  information  connected  with  matters  subject  to  their  jurisdic- 
tion, see  the  memorandum  of  the  Local  Government  Board  of  the 
16th  June  1884,  in  Part  III.  of  this  work  (infra^  p.  548). 

Go«t8  of  Legal  and  Parliamentary  Proceedings. — By  the  Muni- 
cipal Corporations  (Burgh  Funds)  Act,  1872,  when,  in  the  judgment 
of  a  "  governing  body  "  in  any  district  acting  under  any  General  or 
Local  Act  of  Parliament  for  the  management,  improvement,  cleans- 
ing, paving,  lighting,  and  otherwise  governing  places  or  districts,  it 
is  expedient  for  such  governing  body  to  promote  or  oppose  any  Local 
or  Personal  Bill  or  Bills  in  Parliament,  or  to  prosecute  or  defend 
any  legal  proceedings  necessary  for  the  promotion  or  protection  of 
the  interests  of  the  inhabitants  of  the  district,  it  shall  be  lawful  for 
such  governing  body  to  apply  the  burgh  fund,  burgh  rate,  or  other 
the  public  funds  or  rates  under  the  control  of  such  governing  body, 
to  the  payment  of  the  costs  and  expenses  attending  the  same — 35  & 
36  Vict.  c.  91,  sec.  2.  But  in  certain  cases  the  sanction  of  the  Local 
Government  Board  or  Secretary  of  State,  and  of  the  ratepayers,  must 
be  previously  obtained — 35  &  36  Vict.  c.  91,  sec.  4. 

That  Act  does  not,  however,  take  away  or  diminish  any  rights  or 
powers  possessed  by  a  governing  body,  or  inhabitants  of  a  district,  in- 
dependently of  the  Act — 35  &  36  Vict,  c  91,  sec.  8;  and  Jessel,  M. 
R,  therefore  held  that  a  municipal  corporation  were  entitled  to  incur 
expense  in  opposing  a  Bill  in  Parliament,  without  having  previously 
complied  with  the  requirements  of  the  Act.  He  held  that  such  cor- 
porations, who  had  been  reduced  by  the  Municipal  Corporations  Acts, 
1835,  from  the  position  of  owners  to  that  of  trustees,  possessed  the 
ordinary  right  of  trustees  to  defend  their  trust  property  and  rights 
as  trustees  from  attack,  at  the  expense  of  the  trust-estate,  and  con- 
sequently might  defray  out  of  the  rates  the  expenses  of  attack  made 
upon  their  rights  by  a  Bill  in  Parliament  for  the  establishment  of 
a  market  in  their  district.  Attorney-General  v.  Mayor,  etc.,  of 
Brecon  (L.  R,  10  Ch.  D.,  204;  48  L.  J.,  Ch.,  153;  40  L.  T.,  N. 
S.,  52 ;  27  W.  R,  332). 

The  Court  of  Appeal  held  that  overseers  were  entitled  to  oppose, 
at  the  cost  of  the  poor-rate,  a  Bill  in  Parliament  which  threatened 
to  throw  an  additional  burden  on  that  rate.  Reg.  v.  Sibly  (54  L. 
J.,  M  C,  23 ;  49  L.  T.,  N.  S.,  183;  S.  C,  Norn.) ;  Reg.  v.  White 
(L.  R,  14  Q.  B.  D.,  358 ;  33  W.  R,  248 ;  49  J.  P.,  294);  following 
Rex  V.  Inhabitants  of  Essex  (4  T.  R,  591). 
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The  costs  of  proceedings  by  indictment  in  Chancery,  by  action, 
or  otherwise,  taken  by  a  Local  Authority,  with  the  consent  of  the 
Attorney-General,  for  the  protection  of  watercourses  from  pollution 
by  sewage,  or  taken  by  them  for  the  abatement  of  nuisances,  may 
be  defrayed  as  expenses  incurred  in  the  execution  of  this  Act 
(sees.  69,  107). 

It  was  held  that,  although  the  expenses  of  a  Chancery  suit,  bona 
fide  and  necessarily  incurred,  might  properly  be  defrayed  from  the 
produce  of  a  general  district  rate,  the  expenses  of  defending  quo 
warranto  proceedings,  incurred  in  the  merely  personal  affair  of  in- 
dividual members  of  a  Local  Board,  could  not  be  lawfully  charged 
to  the  ratepayers  of  the  district,  and  that  consequently  a  rate  was 
bad,  which  appeared  by  the  estimate  to  have  been  made  for  the 
purpose  of  defraying  these  costs.  The  Court  also  held  that  the 
Local  Board  were  not  justified  in  opposing  the  Bill  of  a  Gas  and 
Coke  Light  Company  in  Parliament,  either  by  the  result  or  by  any 
anterior  prospect  of  advantage  to  be  gained  to  the  ratepayers,  if  the 
opposition  had  been  successful.  In  delivering  judgment,  Lord 
Campbell,  C.  J.,  said:  "The  Act  of  Parliament  is  a  most  bene- 
ficial one,  but  it  is  liable  to  great  abuse.  This  is  an  Act  under 
which  there  may  be  great  jobbing,  and,  while  it  is  the  duty  of  the 
Court  to  assist  Local  Boards  in  carrying  out  the  Act  for  the  public 
benefit,  it  is  also  our  duty  to  guard  the  ratepayers  from  a  misapplica- 
tion of  the  funds.  If  the  expense  of  opposing  Bills  in  Parliament  is 
to  be  charged  upon  the  rate,  it  may  lead  to  great  abuse.  I  do  not 
say  that  a  case  may  not  arise  where  it  would  be  a  very  good  thing 
for  the  ratepayers  that  a  private  Bill  should  be  opposed  in  Parlia- 
ment, and  for  the  expenses  of  which  the  rate  might  be  liable ;  but 
it  should  clearly  appear  that  such  opposition  is  for  the  benefit  of  the 
ratepayers,  and,  above  all,  it  is  advisable  that  the  Local  Board  should, 
in  the  first  instance,  call  a  meeting  of  the  ratepayers,  and  have  their 
previous  assent  to  the  opposition."  Reg.  on  prosecution  of  Worksop 
Local  Board  v.  Harris  (28  L.  T.,  266;  6  W.  R.,  254;  21  J.  P., 
580).  Subsequently  the  person  employed  in  preparing  statistics  and 
giving  evidence  before  a  Committee  of  the  House  of  Commons  on 
behalf  of  the  Local  Board,  in  opposition  to  the  Gas  Company's  Bill, 
sued  four  members  of  the  Local  Board  who  were  parties  to  the 
resolution  authorising  the  opposition  to  the  Bill,  and  it  was  decided 
that  they  were  not  liable.  Bailey  v.  Cuckson  (32  L.  T.,  0.  S.,  124 ; 
7  W.  R.,  16).  It  was  held  that  the  previous  sanction  of  the  vestry 
to  the  litigation  of  an  appeal  against  the  poor-rate  by  the  overseers, 
was  unnecessary.  Reg.  v.  Street  (18  Q.  B.,  682;  22  L.  J.,  M. 
C,  29). 

"  An  injunction  was  granted  to  restrain  a  municipal  co^ration 
from  applying  the  burgh  fund  towards  defraying  the  expenses  of  a 
Bill  before  Parliament  for  improvements  and  increased  powers,  it 
being  alleged  that  there  was  no  surplus  of  the  burgh  fund. 
Attorney-General  v.  Corporation  of  Norwich  (12  Jur.,  424;  21  L. 
J.,  Ch.,  139).  The  Court  does  not  justify  applications  to  Parlia- 
ment by  trustees  at  the  expense  of  the  trust-fund  in  the  first  in- 
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stance;  but  if  the  Court  authorise  the  application,  it  will  also 
authorise  the  payment  of  the  expenses  out  of  the  trust-fund.  The 
Court  refused  to  allow  money  raised  for  poor-rates  under  a  Local  Act 
to  be  applied  in  payment  of  the  expenses  of  a  Bill  in  Parliament, 
promoted  by  the  guardians,  but  rejected.  Attorney-General  v,  SouUi- 
ampton  Corporation  (13  Jur.,  669)."— Glen,  p.  393. 

The  assessments  levied  under  this  Act  are  not  applicable  to  the 
purposes  of  other  Acts  administered  by  the  Commissioners,  unless 
there  is  statutory  provision  to  that  effect.  Thus,  the  Commissioners 
cannot  legally  apply  the  assessment  under  this  Act  to  meet  the  cost 
of  works  undertaken  under  the  Public  Health  Act.  See  Kirkin- 
tilloch Police  Commissioners  v.  M'Donald,  3l8t  Oct.  1890  (18 
R.,  67). 

The  following  memorandum  of  the  Local  Government  Board  as  to 
the  legality  of  expenses  incurred  by  Local  Authorities  in  purchasing 
periodical  publications  may  be  a  guide  to  Police  Commissioners : — 

"  *  l^thrJune  1884. 

"*The  Local  Government  Board  have  recently  had  under  con- 
sideration the  question  of  the  legality  of  the  purchase  by  Local 
Authorities,,  at  the  cost  of  the  funds  under  their  control,  of  period- 
icd  publications  which  contain  reports  of  decisions  of  the  Courts  of 
law,  or  other  information  connected  with  matters  subject  to  their 
jurisdiction. 

"  *  Hitherto  the  Board  have  generally  considered  that  the  local 
rates  could  not  legally  be  expended  in  the  purchase  of  the  publica- 
tions referred  to. 

"  *  Recently,  however,  they  have  seen  reason  to  doubt  whether 
this  view  could  be  supported,  and  they  have  therefore  consulted  the 
Law  Officers  of  the  Crown  upon  the  point.  The  effect  of  the  opinion 
given  by  the  Law  Officers  is,  that  if  the  publications  referred  to  con- 
tain information  so  immediately  connected  with  the  discharge  of 
their  duties  by  the  Local  Authorities  as  to  be  likely  to  enable  them 
to  discharge  those  duties  more  efficiently  than  they  could  without 
such  publications,  the  Local  Authorities  may  legally  make  the  pur- 
chase at  the  cost  of  the  rates. 

"  *  The  Board  think  it  desirable  to  communicate  this  opinion  to 
the  auditors  for  their  future  guidance.  It  will,  of  course,  be  for  the 
auditor,  subject  to  appeal  to  the  Board,  to  decide,  in  regard  to  any 
particular  publication,  whether  it  does  or  does  not  contain  informa- 
tion of  the  character  described ;  and  he  should  satisfy  himself,  with 
reference  to  the  special  circumstances  of  each  case,  that  not  more 
copies  of  any  periodical  are  purchased  than  are  reasonably  necessary. 

Hugh  Owen,  Secretary. 
Local  Government  Hoard,  Whitehall, 
l^lh  June  1884.' 

For  exemptions  from  assessment,  and  restricted  values  on  which 
assessment  to  be  imposed,  see  under  sees.  347  and  373,  infra. 
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841.  Payment  of  Damages  occasioned  by  Hobs. 

— Out  of  the  burgh  general  assessment  it  shall  be  lawful  for 
the  Commissioners  to  defray,  to  such  extent  as  they  think 
proper,  such  claims  for  damages  siistained  in  consequence  ot 
any  riot  or  tumult  within  the  burgh  as  may  be  established  to 
their  satisfaction,  or,  if  the  Commissioners  think  proper,  they 
may  at  any  time  impose  and  levy  a  special  assessment  on  all 
occupiers  of  lands  or  premises  within  the  burgh,  according  to 
the  said  valuation  roll,  for  the  sums  estimated  by  them  to 
be  necessary  for  the  purpose  of  paying  such  damages,  and 
the  occupier  shall  be  entitled  to  deduct  one-half  of  the  rate 
levied  under  this  assessment  from  the  next  rent  payable  to 
the  landlord ;  and  such  special  assessment  being  so  imposed 
and  levied,  the  Commissioners  shall,  out  of  the  proceeds 
thereof,  discharge  such  claims,  the  same  being  established  to 
their  satisfaction,  and  the  Commissioners  diall  be  bound,  out 
of  the  burgh  general  assessment,  or  out  of  such  special 
assessment  as  aforesaid,  to  relieve  the  county  authorities  of 
any  claims  for  damages  for  which  the  county  authorities 
may  be  found  liable  in  respect  of  any  riot  or  tumult  within 
the  burgh. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,'*  (4) 
"burgh,"  (21)  "occupier,"  (16)  "lands  and  premises;"  sec.  340 
as  to  "  burgh  general  assessment" 

See  Magistrates  of  Fraserburgh  v,  Burnett,  23rd  May  187-5 
(Guthrie's  Select  Sheriflf-Court  Cases,  p.  101),  where  it  was  held 
that  the  Magistrates  of  a  burgh  of  barony,  by  entering  into 
agreement  under  the  County  Police  Act  of  1857,  for  consolidating 
the  bui^h  police  force  with  that  of  the  county,  do  not  amalgamate 
the  burgh  with  the  county  to  the  effect  of  throwing  upon  the  county 
liability  to  make  good  losses  caused  by  riots  within  the  burgh  under 
3  Geo.  IV.  c.  33. 

342.  Commissioners  may  leTy  Proportion  of 
Burgh  General  Assessment.— Where  in  any  burgh  an 

assessment  for  general  purposes  has  been  imposed  previous  to 
the  application  of  this  Act,  and  is  leviable  for  a  period  ending 
on  a  day  prior  to  the  term  of  Whitsunday  immediately 
following  such  application,  it  shall  be  lawful  for  the 
Commissioners  under  this  Act  to  impose  and  levy  a  pro- 
portion of  the  burgh  general  assessment  hereby  authorised, 
corresponding   to   the   time   intervening  between    the   date 
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"when    such    period   ended   and    the    said    term    of    Whit- 
sunday. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,'*  (9)  "Cofti- 
Biissioners ;"  sec.  340,  "burgh  general  assessment."  The  Act  comes 
into  operation  on  15th  May  1893. 

343.  Remission  of  Assessments.  —  The  Commis- 
sioners may,  on  the  ground  of  the  poverty  or  inability  of  any 
person  liable  to  the  burgh  general  assessment  under  this  Act, 
remit,  in  whole  or  part,  payment  of  the  said  assessment  by 
such  person  in  such  manner  as  the  Commissioners  shall,  in 
their  discretion,  think  just  and  reasonable,  but  upon  no  other 
account  whatsoever. 

See  sub-head  (9),  sec  4,  for  definition  of  "Commissioners;" 
p.  6,  "  person ;  '*  sec.  340  as  to  "  burgh  general  assessment" 

In  Govan  Police  Commissioners  v.  Armour,  3rd  February  1887 
(14  B.,  461),  sec.  54  of  the  Roads  and  Bridges  Act»  1878,  enacts, 
that  the  amount  required  for  the  purposes  of  the  Act  "shall  be 
levied  by  the  Loca)  Authority  at  such  rates  as  may  be  necessary  for 
the  purpose,  by  an  assessment  to  be  imposed  and  levied  on  all 
lands  and  heritages  within  the  burgh,  and  such  assessment  shall  be 
paid,  except  as  otherwise  expressly  provided,  one -half  by  the 
proprietor  and  the  other  half  by  the  tenant  or  occupier  of  the  lands 
and  heritages  on  which  such  assessments  are  imposed."  Hdd  (diss. 
Lord  Rutherfurd  -  Clark),  that  under  this  enactment  the  Com- 
missioners were  to  levy  from  the  individual  owners  and  occupiers 
such  equal  rate  per  £  as  would  produce  the  aggregate  sum 
required,  and  that  the  principle  of  Galloway  v,  Nicolson,  19th 
March  1875  (2  R.,  650),  under  which  the  aggregate  sum  required 
would  have  been  divided  into  two  equal  parts,  and  the  one. 
part  levied  from  the  owners  as  a  class,  and  the  other  from  the 
occupiers  as  a  class,  did  not  apply. 

Under  the  General  Police  and  Improvement  Act,  1862,  assess- 
ments are  levied  from  the  occupiers  of  lands  and  heritages,  and 
from  the  owners  of  subjects  let  at  a  rent  under  £4,  in  place  of  the 
oecupiers  (but  subject  to  deduction  of  one-fourth);  and  sec.  89  makes 
provision  for  a  deduction  from  the  assessment  where  promises  have 
been  unoccupied  for  part  of  the  year. 

Under  the  Roads  and  Bridges  Act,  1878,  an  assessment  on  lands 
and  heritages  falls  to  be  paid,  one-half  by  the  owner  and  the  other 
half  by  the  occupier;  and  by  sec.  86  the  Act  provides  that  "the 
assessments  authorised  by  this  Act  shall  be  subject  to  like  exemp- 
tions and  restrictions  as  are  applicable  to  the  said  police  assess- 
ment" 

Heldy  on  a  construction  of  the  foregoing  and  relative  provisions 
of  the  above  Acts,  that  the  occupiers  of  houses  within  a  burgh, 
under  the  Roads  and  Bridges   J\ct»    1878,   are  entitled    to    the 
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exemptions  provided  to  occupiers  by  sees.  87,  88,  and  89  of 
the  General  Police  and  Improvement  Act^  1862,  but  that  the 
exemptions  were  inapplicable  to  an  assessment  imposed  on  owners 
as  such. 

Hdd^  further,  that  sec.  86  of  the  Boads  and  Bridges  Act^  in 
giving  the  Local  Authority  power  to  relieve  occupiers  of  lands  and 
heritages  under  the  annual  value  of  £4,  on  the  ground  of  poverty, 
was  not  inconsistent  with,  and  did  not  supersede  the  power  given, 
under  sec.  88  of  the  General  Police  and  Improvement  Act,  to  remit 
payment  of  the  assessment  under  the  Roads  and  Bridges  Act,  on  the 
ground  of  poverty,  irrespective  of  the  amount  of  rent. 

It  was  observed  by  Lord  Young,  in  delivering  the  judgment  of 
the  Court  in  Hogg  t?.  Parochial  Board  of  Auchtermuchty,  22nd  June 
1880  (7  R,  986) :  "I  think  it  proper  to  say  that  in  dubio  I  should 
deem  it  the  duty  of  the  CJourt  to  reject  any  construction  of  a  modem 
Statute  which  implied  the  extension  of  a  class  privilege  of  exemp- 
tion from  taxation,  provided  the  language  reasonably  admitted  of 
another  interpretation. 

344.  Assessments  not  to  be  imposed  on  Occnpiers 

of  Promises  under  £4. — The  Gomnnssioners  shall  assess 
the  owners,  in  place  of  the  occupiers,  of  all  lands  or  premises 
let  at  a  rent  of  or  under  £4,  and  levy  such  assessment  on 
such  owners;  but  the  Commissioners  shall  allow  to  such 
owners  a  deduction  from  such  assessment  equal  to  one-tenth 
of  the  amount  thereof,  and  such  assessment  shall  be 
recoverable  from  such  owners  along  with  any  penalty  which 
may  have  become  exigible  thereon,  in  the  same  way  as  is 
herein  provided  with  respect  to  the  recovery  thereof  fron^ 
occupiers ;  and  every  such  owner  charged  with  and  paying 
such  assessment  shall  have  relief  against  the  occupiers  of 
such  lands  or  premises  for  the  full  amount  thereof,  without 
deduction,  if  and  in  so  far  as  such  assessment  may  by  law  be 
properly  chargeable  upon  such  occupier. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (21)  "occupier,"  (16)  "lands  and  premises;"  sec.  353  as 
to  recovery  of  assessments. 

345.  When   Owners   Responsible.  —  Owners   who 

shall  let  for  rent,  or  hire  lands  or  premises  for  less  than  a 
year,  shall  themselves  be  responsible  for  the  said  assess- 
ment, and  the  same  may  be  recovered  from  such  owners. 

See  sub-head  (22),  sec.  4,  for  definition  of  "  owner,"  (16)  "  lands 
and  premises;"  sec.  353  as  to  recovery  of  assessments;  sec.  350  as 


Digitized  by  VjOOQ IC 


55^  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

to  power  to  require  owners  to  furnish  a  written  statement  of  the 
period  for  which  premises  are  let. 

In  Burgh  of  Partick  v,  Marshall,  16th  February  1881  (8  R,  480), 
sec.  84  of  the  General  Police  Act  enacts :  "  Once  in  each  year  the 
Ck)mmissioners  .  .  .  shall  assess  all  occupiers  of  lands  or  premises 
within  the  burgh,  according  to  the  valuation  roll  made  up  and 
completed  in  terms  of  the  Acts  in  force  for  the  valuation  of  lands 
and  heritages  in  Scotland,  ...  in  the  sums  necessary  to  be  levied 
for  the  police  purposes  of  this  Act,  .  .  .  and  shall  fix  a  day  on 
which  the  same  shall  be  payable :  .  .  .  Provided  always,  that  such 
assessment  shall  be  imposed  as  from  the  15th  day  of  May  in  one 
year  to  the  15th  day  of  May  in  the  following  year— and  shall  not 
exceed  a  rate  equal  to  .  .  .  ** 

Sec.  89  enacts:  "The  assessments  hereinbefore  authorised  to  be 
imposed  shall  be  levied  from  the  occupiers  of  lands  and  premises, 
but  deduction  shall  be  allowed  by  the  Commissioners  of  the  assess- 
ment for  any  period  during  which  any  lands  or  premises  shall  not 
be  let  or  occupied  for  three  months  consecutively  in  any  one  year, 
and  owners  who  shall  let  for  rent  or  hire  lands  or  premises  for  less 
than  a  year,  shall  themselves,  as  well  as  the  occupiers,  be  responsible 
for  the  said  assessment  applicable  to  any  period  less  than  a  year, 
and  the  same  may  be  recovered  from  such  owners  or  from  such 
occupiers  as  the  Commissioners  shall  judge  expedient." 

On  8th  September  1879,  the  Commissioners  of  Police  in  a  burgh 
resolved  to  assess  for  the  year  from  15th  May  1879  to  15th  May 
1880,  according  to  the  valuation  roll  for  that  year— (which  was 
not  then  completed,  in  so  far  as  appeals  against  it  could  not  be 
finally  disposed  of  prior  to  30th  September),  at  a  certain  rate  per 
£,  and  declared  that  the  owners  of  premises  let  for  periods  less 
than  a  year  should  be  responsible  for  the  rates  their  tenants  failed 
to  pay. 

The  owner  of  houses  let  continuously  for  a  year  in  successive 
short  periods,  sometimes  to  the  same  tenant  and  sometimes  to 
various  tenants,  objected  to  an  assessment  levied  upon  him  as  an 
owner  responsible  for  his  tenants — (1)  On  the  ground  that  the 
assessment  was  not  valid,  having  been  imposed  at  a  time  when  the 
valuation  roll  had  not  been  finally  completed ;  and  (2)  that  sec.  89 
only  applied  in  cases  where  a  house  let  for  periods  less  than  a  year 
was  vacant  for  some  portion  of  the  year.    Objections  repelled, 

346.  Assessment  on  Premises  occupied  for  part 

of  &  Year. — ^When  any  lands  or  premises  in  respect  of 
which  the  said  assessment  might  be  imposed  upon  the 
occupier,  not  being  premises  usually  let  for  any  period 
shorter  than  one  year,  shall  not  be  occupied  by  the  same 
occupier  for  the  whole  year  from  the  term  of  Whitsunday 
in  any  year  till  the  term  of  Whitsunday  in  the  year  follow- 
ing, but  shall  be  occupied  for  part  of  such  year  by  a  new 
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occupier,  it  shall  be  lawful  to  the  Commissioners  to  impose 
and  levy  on  and  from  such  new  occupier  who  occupies  the 
same  for  any  part  of  such  year,  whether  his  name  appear  in 
the  valuation  roll  or  not,  a  proportion  of  such  assessment  for 
that  year,  corresponding  with  the  period  of  his  occupancy, 
-and  on  and  from  the  owner  of  such  lands  or  premises  the 
proportion  of  such  assessment,  if  any,  corresponding  with  the 
period  during  which  such  lands  or  premises  were  occupied 
during  the  said  year  by  any  other  occupier. 

See  sub-head  (16),  sec.  4,  for  definition  of  "lands  and  premises,** 
(21)  "occupier,"  (9)  "Commissioners." 

In  Auld  r.  M*Murrich,  23id  Jan.  1891  (7  Scot.  Law  Eev.,  Ill), 
it  was  held  that  under  the  Greenock  Police  Act,  1877,  tenants  who 
have  entered  into  occupancy  after  the  annual  valuation  roll  has 
been  made  up,  are  liable  to  be  assessed  only  on  the  actual  rent  pay- 
able by  them  for  the  period  between  the  date  when  their  occupancy 
began  and  the  following  term  of  Whitsunday. 

847.  Arable  Land,  etc.,  how  to  be  Valued. — ^The 

annual  value  of  the  following  lands  or  premises  shall,  for  the 
assessments  under  this  Act,  be  held  to  be  one-fourth  of  the 
annual  value  thereof  entered  in  the  said  valuation  roll, 
viz. : — 

1.  All  lands  and  premises  used  exclusively  as  a  canal  or 
basin  of  a  canal,  or  towing-path  for  the  same,  or  as  a  railway 
or  tramway,  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  excepting  the  stations, 
depdts,  and  buildings,  which  shall  be  assessable  to  the  same 
extent  as  other  lands  and  premises  within  the  burgh,  and 
all  bridges,  frontages,  and  ferries  not  being  private  property : 

2.  All  the  underground  gas  and  water  pipes,  or  under- 
ground works  of  any  gas  or  water  company  or  corporation : 

3.  Salmon  fishings,  and  all  woodland,  arable,  meadow,  or 
pasture  ground,  or  other  ground  used  for  nurseries,  market 
gardens,  or  for  agricultural  purposes : 

And  where  the  Commissioners  shall  have  supplied  or  resolved 
to  supply  the  burgh  with  water  in  terms  of  this  Act,  the 
annual  value  of  all  quarries  and  manufactories  within  the 
burgh  shall,  as  regards  the  burgh  general  assessment,  so  far 
as  is  applicable  to  water,  subject  to  the  exception  hereinafter 
provided,  be  held  to  be  one-fourth  of  the  annual  value  thereof. 
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entered  in  the  valuation  roll ;  without  prejudice,  however,  to 
the  Commissioners  entering  into  agreements  for  the  supply  of 
water  to  such  lands  and  premises  in  manner  hereinbefore 
provided ;  and  in  the  event  of  any  dispute  arising  as  to  the 
lands  and  premises  falling  under  the  above  exceptions,  it  shall 
be  lawful  for  the  owner  or  occupier  of  such  lands  and  pre- 
mises to  present  a  petition  to  the  Sheriff,  praying  to  have  the 
same  declared,  for  the  time  being,  liable  to  assessment  upon 
the  said  proportion  of  their  value  only;  the  judgment,  if  by 
the  Sheriff-Substitute,  may  be  appealed  to  the  Sheriff,  whose 
decision  shall  be  final :  Provided  always,  that  where  in  any 
burgh  such  lands  or  premises  as  are  in  this  section  specified 
were,  prior  to  the  passing  of  this  Act,  liable  to  be  assessed 
under  any  General  or  Local  Police  Act,  or  under  the  Public 
Health  Acts  or  the  Local  Government  (Scotland)  Act,  1889, 
on  the  annual  value  thereof,  and  moneys  have  been  borrowed 
on  the  security  of  the  assessments  so  authorised,  or  some  of 
them,  such  lands  or  premises  shall,  in  the  case  of  any  such 
burgh  where  the  assessments  on  the  security  of  which  such 
moneys  have  been  borrowed  have  been  imposed,  be  liable  to 
be  assessed  on  the  annual  value  thereof  and  in  the  same 
manner  as  heretofore,  until  such  borrowed  moneys  have  been 
repaid. 

See  sub-head  (16),  sec.  4,  for  definition  of  "lands  and  premises," 
(3)  "building,"  (4)  "burgh,"  (9)  "Commissioners,"  (22)  "owner," 
(21)  "occupier,"  (30)  "Sheriff;"  sec  340  as  to  "burgh  general 
assessment" 

The  lands  and  premises  specified  in  sub-heads  (1),  (2),  and  (3)  hereof 
are  to  be  assessed  on  one-fourth  of  the  annual  value.  This  reduced 
valuation  seems  to  apply  to  all  the  assessments,  and  not  solely  to  the 
burgh  general  assessment.  Where  the  Commissioners  have  sup- 
plied, or  resolved  to  supply,  water  under  this  Act,  quarries  and 
manufactories  are  also  to  be  assessed  on  one-fourth ;  but  the  reduc- 
tion in  the  case  of  these  subjects  applies  only  to  the  water-rate,  or 
the  portion  of  the  burgh  general  assessment  applicable  to  water. 
In  the  1862  Act  (sec.  90)  mines  and  minerals  were  classed  along 
with  quarries  and  manufactories,  but  they  are  not  alluded  to 
here. 

Along  with  this  section  must  be  read  the  proviso  in  sec.  267, 
supra :  "  Provided  also,  that  for  shops  the  water-rate,  or  portion  of 
burgh  general  assessment  applicable  to  water,  shall  be  chargeable 
only  on  one-fourth  of  the  rental  of  the  premises,  unless  in  special 
circumstances  the  Commissioners  see  cause  to  charge  the  ordinary 
rates,  and  in  that  case  it  shall  be  lawful  for  any  person  who  may 
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think  himself  thereby  aggrieved  to  appeal  to  the  Sheriff  in  manner 
hereinafter  provided.'* 

The  proviso  at  the  end  of  sec  347  demands  attention.  It  pro- 
vides that  "where  any  of  the  subjects  specified  in  this  section  ifvere, 
prior  to  the  passing  of  this  Act  {i,e.  28th  June  1892),  assessed  on 
the  annual  value  either  (1)  under  any  General  or  Local  Police  Act,  or 
(2)  under  the  Public  Health  Acts,  or  (3)  under  the  Local  Govern- 
ment Act,  and  money  was  borrowed  on  the  security  of  these  assess- 
ments, such  subjects  shall  be  liable  to  be  assessed  on  the  annual 
value  and  in  the  same  manner  as  heretofore,  until  such  borrowed 
moneys  have  been  repaid.  This  will  introduce  some  complications 
into  the  rating  of  the  burghs  to  which  it  applies,  but  it  will  probably 
not  be  of  very  wide  application.  The  assessments  under  the  Public 
Health  Acts  u*e  levied  in  the  same  manner  either  as  the  police 
assessment  or  as  the  poor-law  assessment.  In  burghs,  certain  sub- 
jects, which  are  virtually  the  same  as  those  specified  in  sec.  90  of 
the  General  Police  Act  of  1862,  with  the  addition  of  mines,  minerals, 
and  quarries,  are  rated  on  one-fourth,  and  for  the  water  assessment 
manufactories  are  also  rated  on  one-fourth.  See  the  Public  Health 
Act,  1867,  30  &  31  Vict.  c.  101,  sees.  94  and  95 ;  and  the  Amend- 
ment Act  of  1871,  34  &  35  Vict  c.  38,  sec.  1 ;  Skelton,  pp.  93-100, 
and  115.  The  poor-law  assessment  is  not  levied  on  the  annual 
value  as  appearing  on  the  valuation  roll,  sec.  37  the  Poor  Law 
Act,  1845  (8  &  9  Vict,  c  83),  requiring  certain  deductions  to  be 
made.  The  assessment  under  the  Local  Government  Act  is  levied 
on  the  annual  value  as  appearing  in  the  valuation  roll.  See 
sec.  27,  sub-head  (3),  of  the  Local  Government  Act,  1889,  52  &  53 
Vict.  c.  50. 

In  the  case  of  burghs  created  after  the  passing  of  the  Local 
Government  Act  (26th  August  1889),  regard  must  be  had  to  the 
provision  in  sub-head  (3)  of  eec.  81  of  that  Act,  which  is  saved  by 
sec  43  of  this  Act.     See  sec.  43,  supra,  and  notes  thereto. 

In  Templeton  v,  Glasgow  and  South-Western  Railway  Co.,  Ist 
Nov.  1870  (9  M.,  57),  it  was  held  that  a  portion  of  a  line  of  rail- 
way was  liable  to  be  assessed  as  ^^  premises "  in  the  sense  of  the 
Police  Act  of  1850. 

Tlie  Commissioners  of  Police  of  a  burgh,  in  the  sense  of  the  Police 
and  Improvement  Act,  1850,  imposed  an  assessment  for  the  years 
ending  Whitsunday  1866,  1867,  and  1868,  upon  a  portion  of  a  line 
of  railway  within  the  burgh,  fixing  the  value  at  a  proportion  of  the 
value  appearing  in  the  valuation  roll  for  the  parish.  No  separate 
valuation  of  property  within  such  police  burghs  was  required  by  the 
Valuation  Act,  1854. 

Objection  by  the  railway  company,  that  the  assessment  was  illegal, 
as  the  value  had  not  been  fixed  by  the  Railway  Assessor,  in  terms 
of  the  Valuation  Act — repelled. 

In  Police  Commissioners  of  Oban,  etc,  15th  Dec.  1885  (13  P., 
339),  it  was  provided  by  sec.  51  of  the  Oban  Burgh  Act,  1881,  that 
the  public  water-rate  and  police  rates  should,  as  regarded  a  certain 
railway,  so  far  as  within  the  burgh,  be  assessed  upon  one-fourth  of 
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the  annual  value  "  of  the  railway  and  sidings,  stations,  dep6ts,  and 
buildings  " — hdd^  that  the  station  refreshment  room,  although  let  to 
a  tenant,  was  part  of  the  "  buildings,"  within  the  terms  of  tie  above 
clause. 

In  Ferrier  r.  Assessor  for  Edmburgh,  20th  July  1892  (19  R, 
1074),  where  a  municipal  corporation  allows  land  held  by  it  to  be 
used  for  public  recreation,  it  should  be  entered  in  the  valuation 
roll  at  an  annual  value  equal  to  the  rent  which  might  be  obtained 
if  the  lands  were  let  and  the  public  excluded ;  but  if  the  land  is  held 
subject  to  servitudes  of  way,  or  other  restrictions  which  are  binding 
on  the  corporation,  the  land  should  be  valued  at  the  rent  which 
might  be  obtained  for  its  use,  subject  to  these  restrictions. 

"  In  England,  the  premises  of  a  *  market  gardener  and  nurseryman,' 
which  were  almost  entirely  covered  by  glasshouses  or  greenhouses 
used  for  growing  grapes,  vegetables,  and  flowers  on  prepared  beds^ 
were  held  to  be  rateable  to  the  general  district  rate  on  the  lower 
scale  as  a  market  garden  or  nursery  ground.  Purser  v.  Worthing 
Local  Board  (L.  R,  18  Q.  B.  D.,  818  5  56  L.  J.,  M.  C,  78). 

A  wet  dock  was  held  to  be  "  land  covered  with  water,"  and  there- 
fore rateable  at  the  fourth  of  the  rate  for  houses,  etc.  But  the  land 
adjacent,  including  landing-places,  coal-hoists,  machinery,  etc.,  not 
being  part  of  the  dock,  was  held  not  to  be  rateable  on  the  lower 
scale.  Reg.  v.  Newport  Dock  Company  (2  B.  and  S.,  708 ;  9  Jur., 
N.  S.,  73 ;  31  L.  J.,  M.  C,  266 ;  6  L.  T.,  N.  S.,  456). 

In  another  case,  however,  where  the  occupants  of  docks  covering 
an  area  of  165  acres,  of  which  95  formed  a  wet  dock  or  tidal  basin, 
in  the  parish  in  which  the  provisions  of  the  Watching  and  Lighting 
Act  had  been  adopted,  were  rated  as  "  occupiers  of  houses,  buildings, 
and  property  other  than  land,"  within  sec  33  of  that  Act,  3  &  4 
Will.  I Y.  c.  90,  sec.  33,  at  a  rate  three  times  greater  than  that  at  which 
the  occupiers  of  land  were  rated,  it  was  held  by  Lord  Campbell,  C.  J., 
Wightman  and  Crampton,  Jusltices,  that  the  dock  or  basin  was  pro- 
perty ejusdem  generis  with  houses  and  buildings,  and  therefore  that 
the  occupiers  of  the  docks  were  rateable  at  the  higher  rate;  but 
Erie,  J.,  considered  that  they  were  rateable  at  the  lower  rate,  as  the 
area  of  95  acres  was  "land."  Reg.  v.  Peto  (5  Jur.,  N.  S.,  1209  ; 
S.  C.  Peto  V.  Overseers  of  West  tiam  (28  L.  J.,  M.  C,  240 ;  2  K 
and  E.,  144 ;  7  W.  R,  586  ;  23  J.  P.,  422). 

A  Local  Act  provided  that  "  the  occupiers  of  any  land  covered 
with  water,  or  iwed  only  as  a  canal  or  towing-path  for  the  same,  or 
as  a  railway  constructed  under  the  powers  of  any  Act  of  Parliament 
for  public  conveyance,  shall  be  rated  in  respect  of  the  same  to  tiie 
rates  authorised  to  be  levied  by  the  Act,  at  one-fourth  part  only  of 
the  net  annual  value;"  arid  it  was  held  that  a  reservoir  within  a 
burgh,  belonging  to  a  water-works  company  supplying  the  burgh  with 
water,  was  rateable  to  the  burgh  rate  at  only  one-fourth  part  of  its 
net  annual  Value ;  but  that  the  pipes  and  mains  of  the  company 
within  the  burgh  were  rateable  to  the  full  extent,  and  not  merely  to 
one-fourth  part  of  their  net  annual  value  as  "land  covered  with 
water."    Reg.  v.  Birmingham  Watet- Works  Company  (1  B.  and  S., 
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84;  4  L.  T.,  N.  S.,  242;  25  J.  P.,  ,308);  sep  also  East  London 
Water- Works  Company  v,  Leyton  Sewer  Authority  (40  L.  J.,  M.  C, 
190 ;  L.  R,  6  Q.  B.,  669 ;  20  W.  R.,  98).  With  regard  to  the  rating 
of  water- works,  see  also  the  note  to  sec.  51 " — Glen,  pp.  99,  407. 

BaUicays. — "  With  reference  to  the  provision  that  the  occupier  of 
lands  *  used  only  as  a  railway  Ms  to  be  assessed  at  one-fourth  only 
of  the  net  annual  value,  it  was  held  that  this  partial  exemption 
extends  to  the  line  of  railway  and  so  much  of  any  platform,  etc., 
as  constitutes  the  side  of  the  railway,  and  to  land  used  as  sidingts, 
turn-tables,  etc ;  but  that  adjuncts,  such  as  stations,  offices,  and 
warehouses,  which  are  ancillary  to  the  railway  properly  so  called, 
although  necessary  for  the  working  of  traffic,  are  not  part  of  the 
railway  within  the  meaning  of  the  proviso ;  and  therefore  that  land 
used  for  those  purposes  must  be  assessed  at  its  full  annual  value. 
And  it  was  explained  by  Erie,  J.,  that  *  the  general  scheme  of  the 
enactment  i%  that  the  occupiers  of  the  classes  of  property  most 
benefited  by  the  expenditure  of  the  district  rates  shall  be  liable  to 
be  rated  at  a  higher  rate,  the  occupiers  of  the  classes  less  benefited 
at  the  lower  rate ;  and  the  class  of  property  most  benefited  is  that 
which  is  occupied  immediately  for  the  purpose  of  residence ;  and  the 
kinds  of  property  not  so  occupied  are  not  to  be  rated  so  highly.' 
South  Wales  Railway  Company  v,  Swansea  Local  Board,  4  E.  and  B., 
189;  24  L.  J.,  M.  C,  30;  1  Jur.  (N.  S.)  327.  By  a  Borough 
Improvement  Act,  authorising  a  rate  to  be  levied,  it  was  enacted 
'  that  the  occupiers  of  any  land  used  only  as  a  canal  or  towing-path 
for  the  same,  or  as  a  railway  constructed  under  the  powers  of  any 
Act  of  Parliament,  should  be  rated  at  one-fourth  part  onlj'  of  the  net 
annual  value.'  Certain  sidings  and  turn-tables,  occupying  about  ten 
acres  of  land,  were  used  for  loadiiig  trucks  and  carriages  with  goods, 
and  also  as  a  standing  place  for  laden  and  unladen  carriages,  and 
were  found  in  the  special  case  to  be  necessary  for  conducting  the 
traffic  of  the  railway.  On  appeal  against  a  rate  made  on  the  railway 
in  respect  of  such  land,  it  was  held  that  it  was  rateable  at  one- 
fourth  only  of  the  net  annual  value.  Midland  Railway  Company  r. 
Birmingham  Council!  (13  L.  T.,  N.  S.,  404  ;  30  J.  P.,  197). 

"  In  assessing  a  railway  and  sidings,  etc.,  to  a  general  district  rate, 
the  sidings,  turn-tables,  and  a  strip  of  land  adjacent,  are  all  to  be 
treated  as  part  of  the  railway,  except  such  part  of  the  strip  of  land 
as  is  not  necessary  to  the  use  of  the  railway  proper.  North-Eastem 
Railway  Company  v.  Scarborough  Local  Board  (IE.  and  E,  98 ;  28 
K  J.,  M.  C,  41 ;  5  Jar.,  N.  S.,  622 ;  7  W.  R.,  37  ;  33  J.  P.,  244). 
A  railway  company,  by  receiving  wharfage  dues  in  respect  of  a 
piece  of  land  between  the  actual  line  of  rails  and  a  navigable  river, 
were  thereby  estopped  from  saying  that  the  land  was  not  a  wharf 
but  a  railway,  and  from  having  it  rated  at  one-fourth  of  the  net 
annual  value  as  land  used  for  a  railway.  Reg.  v.  Taff  Vale  Railway 
Company  (22  J.  P.,  21). 

"  A  railway  constructed  without  parliamentary  powers  is  not  within 
the  Act,  and  is  therefore  not  to  be  rated  at  a  reduced  rate.  North- 
Eastem  Railway  Company  v,  Leadgate  Local  Board  (L.  R.,  5  Q.  B., 
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157 ;  22  L.  T.,  N.  S.,  62 ;  39  L.  J.,  M.  C,  65 ;  18  W.  R,  691).'' 
—Glen,  p.  408. 

848.  Assessment  Roll  to  be  made  np. — The  Com- 
missioners shall  annually  cause  to  be  made  up  a  roll  or  book 
of  assessment  from  the  valuation  roll  aforesaid,  showing  the 
yearly  rent  or  value  of  the  lands  and  premises  in  the  burgh 
liable  to  be  assessed  under  this  Act  for  the  assessments  herein 
authorised  to  be  levied,  and  according  to  which  such  assess- 
ments under  this  Act  are  intended  to  be  levied ;  and  such  roll 
or  book  of  assessment  shall  be  open  to  inspection  by  all  rate- 
payers in  the  hands  of  the  Collector  or  other  officer  appointed 
by  the  Commissioners  for  that  purpose,  during  the  whole 
period  which  shall  intervene  between  the  date  of  laying  on 
the  annual  assessment  and  the  day  appointed  for  payment 
thereof;  and  the  Commissioners  shall  have  power  to  rectify 
any  error  which  may  be  found  in  such  roll  or  book. 

See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners,"  (16) 
"  lands  and  premises,"  (4)  "  burgh,"  (8)  "  Collector."  As  to  altering 
and  amending  the  roll,  see  sec.  351. 

In  Lanarkishire  County  Council  v  Wishart,  14th  July  1891  (7 
Scot.  Law  Rev.,  295),  the  "yearly  value"  to  be  entered  in  the 
valuation  roll  is  the  rent  at  which,  "  in  their  actual  state,"  subjects 
might  be  reasonably  expected  to  let  from  year  to  year ;  and  when  the 
Assessor  had  entered  certain  houses,  part  of  other  subjects,  as 
"  unfinished,  £50,"  this  entry  was  held  as  a  mere  memorandum,  and 
as  showing  that  they  were  not  assessable. 

Opinion,  That  the  Assessor  can  deal  with  the  subjects  only  as  in 
their  actual  state  when  the  roll  is  made  up.  See  Paterson,  24th  May 
1878  (9  R.,  1237). 

In  M*Lachlan  v.  Tennant,  4th  May  1871  (43  J.,  390),  where  an 
jissessment  has  been  made  for  the  poor  or  other  purpose,  according  to 
the  existing  valuation  roll,  and  the  party  assessed  and  thinking  him- 
self aggrieved  has  neglected  the  proper  statutory  means  of  redress — 
Jield,  that  it  is  incompetent,  in  subsequent  proceedings,  to  adduce 
evidence  to  contradict  the  valuation  roll. 

Appeal  from  the  Sheriff  Small-Debt  Court  sustained,  on  the  ground 
that  such  evidence  had  been  admitted. 

349.  Town-Clerk  or  other  Person  to  allow  Col- 
lectors access  to  Valuation  Roll.  —  To   enable  the 

Commissioners  to  make  up  the  roll  or  book  of  assessment 
from  the  valuation  roll,  the  Assessor,  Town-Clerk,  or  County- 
Clerk,  or  other  person  iu  the  actual  possession  thereof,  shall 
be   bound,  without  making  any  charge,  to  exhibit  or  give 
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access  to  the  valuation  roll  in  his  custody  to  the  Commis- 
sioners, and  the  assessment  roll  shall  be  made  with  all 
despatch  after  the  meeting  of  the  Commissioners  at  which  the 
general  assessment  is  resolved  on,  and  the  collector  or  such 
other  oflScer  as  may  be  appointed  by  the  Commissioners 
shall  prepare  the  assessment  roll,  under  the  orders  of  the 
Commissioners. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (8) 
"Clerk"  and  "Collector." 

350.  The  Commissioners  may  require  Owner  to 
famish  written  Statement. — It  shall  be  lawful  for  the 

Commissioners  to  require  an  owner  to  furnish  a  written 
statement  of  the  period .  or  periods  for  which  the  lands  and 
premises  of  which  he  is  owner  are  let  to  the  respective 
tenants  or  occupiers  thereof,  and  of  the  rents  for  which  the 
same  are  let,  all  which  the  said  owner  shall  be  bound  to 
furnish  within  seven  days  of  his  being  required  in  writing  so 
to  do;  and  if  such  owner  shall  fail,  without  reasonable 
excuse,  to  furnish  such  written  statement,  he  shall  be  liable 
to  a  penalty  not  exceeding  £10;  and  if  such  owner  shall 
present,  or  cause  to  be  presented,  any  false  statement  of 
the  period  or  periods,  or  the  rents  for  which  any  lands  or 
premises  belonging  to  him  are  let,  knowing  the  same  to  be 
false,  he  shall  be  liable  to  a  penalty  of  £20. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "lands  and  premises,"  (21)  "occupier;"  sec.  487  as  to 
imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty 
on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458  as  to  pun- 
ishment of  abettors.  See  also  sees.  345  and  346  as  to  the  liability 
of  owners  for  assessments  on  premises  let  for  periods  less  than  a  year. 

351.  Commissioners  may  Alter  and  Amend  the 

Roll. — The  Commissioners  may  from  time  to  time  amend  the 
roll  or  book  of  assessment,  or  any  assessment  therein  con- 
tained, by  inserting  therein  the  name  of  any  person  who 
ought  to  have  been  assessed,  or  who  since  the  making  thereof 
has  become  liable  to  be  assessed,  or  by  striking  out  the  name 
of  any  person  who,  according  to  a  written  certificate  by  the 
Assessor,  ought  not  to  have  been  assessed,  or  by  correcting 
the  amount  of  any  rent  or  assessment  which  may  have  been 
inaccurately  entered ;  and  no  such  alteration  shall  be  held  to 
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vitiate  the  assessment,  or  render  it  less  operative ;  bat  every 
such  alteration  shall  be  made  within  one  year  after  the  expiry 
of  the  year  for  or  applicable  to  which  the  said  assessment  shall 
have  been  fixed  or  laid  on. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  CJommissioners ; "  see 
p.  5,  "person." 

352.  Notices  to  be  given  of  Assessment,  and  may 
include  other  Assessments. — The  Collector  shall  issue 
schedules  or  notices  to  every  person  liable  for  payment  of  any 
assessment ;  and  may  include  in  one  schedule  notice  of  any 
or  all  assessments,  or  rates  leviable  by  the  Commissioners,  or 
the  Magistrates  and  Council,  from  the  owners  or  occupiers  of 
lands  and  premises  within  the  burgh. 

See  sub-head  (8),  see.  i,  for  definition  of  "  Collector,"  (9)  "  Com- 
missioners," (22)  "owner,"  (21)  "occupier,"  (10)  "lands  and 
premises,"  (4)  "  burgh ; "  sees.  336  to  338  inclusive  as  to  "  notice." 

The  schedule  or  notice  should  specify  the  date  when  the  assess- 
ments are  made  payable.     See  sec.  353. 

In  Magistrates  of  Leith  v,  Lennon,  18th  Feb.  1881  (18  S.  L.  R, 
313),  the  Magistrates  of  a  burgh  sued  L.  for  £34,  as  the  amount  of 
assessments  due  by  her  under  the  General  Police  and  Improvement 
Act,  1862,  in  respect  of  subjects  belonging  to  her  in  the  burgh, 
L.  lodged  defences,  in  which  she  stated  that,  prior  to  the  raising 
of  the  action,  no  demand  had  been  made  for,  or  notice  given  of,  the 
assessments  now  sued  for,  and  tendered  £25  in  full  of  all  claims. 
This  tender  the  pursuers  judicially  accepted.  Held  (rev.  Lord 
Kutherfurd-Clark,  Ordinary,  who  decerned  against  the  defender  for 
expenses),  that,  in  the  circumstances,  the  pursuers  having  failed  to 
instruct  that  they  had  given  any  notice  to  defender,  or  made  any 
extra-judicial  demand,  must  pay  the  expenses  of  the  action  which 
they  bad  raised 

353.  Recovery  of  Assessments. — It  shall  be  lawful 
for  the  Collector,  on  the  expiration  of  the  time  specified  in 
such  notice,  to  recover  any  arrears  of  assessment  due  by  any 
person  or  by  any  number  of  persons,  either  according  to  the 
ordinary  procedure  before  any  competent  Court,  or  by  obtain- 
ing from  the  SheriflF  or  any  of  the  Magistrates  a  summary 
warrant  to  recover  such  arrears,  with  the  addition  of  ten  per 
centum  thereon ;  and  such  person  or  persons  shall  thereupon 
be  bound  to  pay  such  ten  per  centum,  which  warrant  the 
Sheriff  or  Magistrates  shall  grant,  on  production  of  a  certificate 
by  the  Collector  that  he  had  given  to  each  such  person  a 
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notice  requiring  him  to  make  payment  of  the  amount  due  by 
him  within  fourteen  days  thereafter,  that  the  said  period  had 
expired,  and  that  the  said  amount  was  still  tinily  due ;  and 
such  warrant  shall  authorise  the  Collector  or  oflScers  of  Couit 
to  enter  into  any  premises  in  the  occupancy  of  any  person  so 
in  arrear,  and  to  poind,  seize,  remove,  or  secure  any  goods  and 
effects  therein  belonging  to  or  in  the  lawful  possession  of  such 
person  or  persons,  or  so  much  thereof  as  will  fully  satisfy  the 
arrears  due  by  him  or  them,  with  the  said  addition  of  ten  per 
centum  thereon ;  and  such  warrant  shall  also  authorise  the 
Collectors  or  officers  of  Court  or  licensed  auctioneer,  after  the 
lapse  of  four  days,  in  the  event  of  non-payment  of  the  said 
arrears  and  costs,  to  sell  or  dispose  of  the  said  goods  and 
effects  by  public  auction  on  three  days'  notice,  and  apply  the 
price  in  payment  of  the  said  arrears  and  ten  per  centum 
thereon  due  by  such  person,  and  the  balance  shall  be  paid  to 
such  person,  and  the  Collector  shall,  for  a  period  of  three 
months  after  the  date  of  every  sale,  preserve  evidence  of  the 
amount  of  such  proceeds  and  the  disposed  thereof,  and  such 
warrant  shall  also  decern  and  ordain  instant  execution  by 
arrestment ;  and  the  proceedings  in  the  application  for  issuing 
and  putting  in  force  such  warrant  may  be  in  the  form  of 
Schedule  VIII.  of  this  Act 

See  sub-head  (30),  sec.  4,  for  definition  of  "Sheriff,"  (20)  "Magis- 
trates," (16)  "premises,"  (8)  "Collector;"  see  p.  5,  "person;"  sees. 
336  to  338  inclusive  as  to  "  notice." 

394.  Appeal   against  oppressive  Proceedings  of 

Collector. — The  proprietor  of  any  goods  and  effects  which 
have  been  either  poinded  or  sold  in  pursuance  of  the  provi- 
sions hereinbefore  contained,  and  who  feels  aggrieved  by  any 
proceeding  under  such  warrant,  may  present  a  petition  to  the 
Sheriff  or  Magistrate  who  granted  the  warrant,  and  the  Sheriff 
or  Magistrate  shall  thereupon  summarily  call  before  him  the 
party  complained  of  and  such  petitioner,  and,  without  written 
pleadings,  shall  inquire  into  and  decide  any  dispute,  question, 
or  claim  of  damage  raised  by  such  petition,  and  may  award 
expenses  to  either  party ;  but,  except  to  the  effect  and  in  the 
manner  hereinbefore  provided,  it  shall  not  be  competent  for 
any  person  to  make,  nor  for  any  Court  of  law  to  entertain,  any 
complaint  with  respect  to  any  warrant  granted  by  the  Sheriff 

2n 
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or  Magistrate  in  pursuance  of  the  provisions  hereinbefore 
contained,  on  any  account  or  pretence  whatever,  or  with 
respect  to  any  proceeding  of  the  Collector  or  of  any  oflBcer  or 
licensed  auctioneer  in  the  execution  of  such  warrant ;  and  the 
decision  of  the  Sheriff  or  Magistrate  on  any  such  dispute, 
question,  or  claim  shall  be  final,  and  not  subject  to  any  form 
of  review  or  stay  of  execution. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff,"  (8)  "  Col- 
lector," (19)  "Magistrate." 

355.  Recovery  of  Rates  from  Persons  RemoYing. 

— In  case  any  person  quits,  or  is  about  to  quit,  any  lands  or 
premises  before  he  has  paid  all  assessments  due  by  him,  and 
fails  to  pay  the  same  on  demand,  the  Collector,  or  any  officer 
of  the  Sheriff  or  Police  Court,  or  any  police  constable,  may,  by 
warrant  under  the  hand  of  the  Sheriff  or  any  of  the  Magis- 
trates (which  warrant  the  Sheriff  or  a  Magistrate  is  hereby 
authorised  and  required  to  grant,  without  issuing  any  previous 
summons  to  said  person,  after  proof  to  his  satisfaction  of  such 
removal  or  intended  removal,  or  that  there  is  any  reason  to 
suspect  the  same),  poind  and  distrain  the  furniture,  goods, 
and  chattels,  or  other  effects  found  in  such  lands  or  premises, 
and  sell  the  same,  returning  the  surplus  (if  any),  after  having 
deducted  the  reasonable  expenses  attending  such  proceedings, 
distress,  and  sale,  together  with  the  assessments  so  due,  to  the 
owners  of  such  furniture,  goods,  and  chattels,  or  other  effects, 
upon  demand. 

See  sub-head  (30),  sec.  14,  for  definition  of  ** Sheriff,"  (8)  "Col- 
lector," (19)  "Magistrate,"  (20)  "Magistrates;"  see  p.  5,  "person." 

Wliere  the  Commissioners  under  the  Edinburgh  and  Leith 
Sewerage  Act,  1864,  made  a  connection  between  their  main  drain 
and  certain  subjects  which  had  l)een  sold,  but  to  which  the  purchaser 
had  not  entered — held,  that  the  cost  thereof  fell  on  the  seller. 
Currie  v,  McGregor,  16th  Nov.  1871  (44  J.,  68). 

356.  Misnomers,  etc.,  not  to  affect  Proceedings 
for  RecoYcry  of  Assessments. — No  misnomer,  mistake, 

or  informality  committed  in  any  proceedings  in  assessing, 
levying,  or  recovering  the  burgh  general  assessment,  or  any 
other  assessment,  rate,  charge,  or  expenses  under  this  Act, 
shall  prejudice  the  recovery  thereof,  nor  shall  such  proceed- 
ings fall,  lapse,  cease,  or  abate  by  the  death,  resignation,  or 
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removal  of  the  Collector  instituting  the  same,  or  by  any 
change  in  the  persons  holding  office  as  Commissioners ;  but  it 
shall  be  lawful  for  the  Collector  for  the  time  to  prosecute  and 
follow  forth  procedure  commenced  and  carried  on  in  the  name 
of  any  previous  Collector,  in  all  respects  as  if  such  procedure 
had  been  taken  by  himself ;  and  it  shall  not  be  competent  for 
any  person  to  sue,  nor  for  any  Court  of  law  to  entertain,  any 
action  or  proceeding  against  the  Commissioners,  or  the  Collector,, 
or  officers,  or  other  persons  employed  in  executing  any  warrant 
in  reference  to  any  assessment,  rate,  charge,  or  expense  under 
this  Act,  by  reason  of  any  misnomer,  mistake,  or  informality, 
if  the  goods  or  other  effects  seized  or  sold  under  such  warrant 
were  lond  fide  the  property  or  in  the  lawful  possession  of  the 
person  actually  liable  in  payment  thereof  under  the  pro- 
visions of  this  Act. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  lands  and  premises," 
(8)"CoUector,"(30)  "Sheriff,"  (22)  "owner,"  (20)  "Magistrates," 
(19)  "Magistrate;"  see  p.  5,  "person." 

357.  Assessment  to  be  reooTerable  beyond  Burgh. 

— In  case  any  person  liable  in  payment  of  any  of  the  assess- 
ments herein  authorised  to  be  levied  shall  remove  to  any 
place  beyond  the  burgh,  it  shall  nevertheless  be  lawful  for  the 
Commissioners,  and  their  Collectors  and  Treasurers  or  other 
officers,  or  any  police  constables,  to  put  the  decrees  and 
warrants  which  may  be  granted  for  the  recovery  of  such 
assessment  in  manner  before  mentioned  into  execution  within 
or  beyond  the  burgh,  in  the  same  manner  as  if  such  person 
had  continued  to  reside  within  the  burgh,  such  decrees  or 
warrants  being  first  endorsed  by  a  Magistrate,  or  Sheriflf,  or 
Justice  of  the  Peace  for  the  burgh  or  county  within  which 
they  are  to  be  put  into  execution. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh^"  (9)  "  Commis- 
sioners," (8)  "Collector"  and  "Treasurer,"  (30)  "  Sheriff;"  sec.  353 
as  to  recovery  of  assessment ;  see  p.  5,  "  person." 

358.  Common    Good    may    contribute   towards 

the  Purposes  of  Act. — When  the  provisions  of  this  Act 
shall  be  in  operation  in  any  burgh  possessed  of  any  free 
income  arising  from  the  common  good  of  such  burgh,  after 
deduction  of  the  interest  of  any  debt  which  such  burgh  may 
owe,  and  also  the  nedessary  annual  outgoings  of  such  burgh. 
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there  may  be  annually  contributed  therefrom  such  a  reason- 
able proportion  towards  the  purposes  of  this  Act  as  the  Town 
Council  of  such  burgh,  having  due  regard  to  the  extinction  of 
the  capital  of  such  debt,  shall  think  just:  Provided  that 
nothing  herein  contained  shall  prejudice  the  rights  of  the 
creditors  of  any  burgh  secured  by  Local  Acts  of  Parliament 
or  otherwise ;  and  further,  that  the  application  of  this  Act 
to  any  burgh  shall  not  relieve  the  common  good  of  such 
burgh  from  payment  of  any  sum  which  such  burgh  is  bound 
by  any  Local  Act  to  contribute  towards  the  police  expenses  of 
the  burgh. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh." 

General  Improvement  Assessment. 

359.  General  ImproYement  Assessment. — When- 
ever the  Commissioners  in  any  burgh  shall  resolve,  in  manner 
hereinbefore  provided  for,  to  make  provision  for  the  general 
improvement  of  the  burgh,  it  shall  be  lawful  for  them  to 
charge,  in  equal  proportions,  all  owners  and  occupiers  of  lands 
or  premises  within  such  burgh,  with  reference  to  the  said 
valuation  roll  and  to  all  the  provisions  of  this  Act  applicable 
to  the  burgh  general  assessment,  which  shall  apply  to  the 
improvement  assessment  as  if  they  were  here  repeated, 
with  a  special  assessment  not  exceeding  3d.  in  the  £  of 
the  gross  rent  or  yearly  value  of  such  lands  or  premises,  over 
and  above  any  other  assessment  or  rate  to  which  such  persons 
may  be  liable  under  this  Act ;  and  such  special  assessment 
shall,  for  the  purposes  of  this  Act,  be  called  "  the  General 
Improvement  Eate,"  and  shall  be  leviable  either  from  the 
owner  or  occupier  of  such  lands  or  premises  in  equal  propor- 
tions, or  in  whole  from  the  occupiers  thereof,  but  in  the  latter 
case  the  occupier  shall  be  entitled  on  payment  thereof  to 
deduct  from  his  rent  the  proportion  payable  by  the  owner ; 
and  such  assessment,  so  far  as  the  occupier  is  concerned,  shall 
be  recoverable  in  the  same  manner  as  the  burgh  general 
assessment  is  authorised  to  be  recovered. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners," 
(4)  "burgh,"  (22)  "owner,"  (21)  "occupier,"  (16)  "lands  and 
premises ; "  sec.  340  as  to  "  burgh  general  assessment,"  sec.  353  as  to 
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recovery  of  assessment    See  Govan  Police  Commissioners  r.  Armour, 
referred  to  under  sec.  343. 

For  purposes  to  which  the  general  improvement  rate  is  applicable, 
see  sees.  154  and  315.  It  is  specially  provided  that  this  assessment 
shall  be  called  the  **  General  Improvement  iZorfe,"  but  in  the  heading 
to  the  section,  and  in  the  rubric,  as  well  as  in  sec  315,  the  expression 
"  General  Improvement  Assessfiieni  "  is  used. 


Foot  Pavements  Assessment. 

360.  Assessment  for  Maintenance  and  Repair  of 
Foot  PaYements.  —  Whenever  the  Commissioners  shall 
resolve,  in  manner  hereinbefore  provided  for,  to  undertake 
the  maintenance  and  repair  of  the  foot  pavements  in  any 
burgh,  and  after  they  have  called  upon  all  owners  to  have 
their  foot  pavements  before  their  properties  put  in  a  sufficient 
state  of  repair,  the  cost  of  such  maintenance  and  repair  shall 
form  part  of  the  burgh  general  assessment,  and  such  assess- 
ment shall  be  recoverable  in  the  same  manner  as  the  burgh 
general  assessment  is  authorised  to  be  recovered. 

See  sub-head  (9),  sec.  4,  for  definition  of  **  Commissioners," 
(4)  "bui^h,"  (22)  "owner;"  sec.  340  as  to  "buigh  general  assess- 
ment," sec  343  as  to  recovery  of  assessments;  see  sec  142  as  to 
resolving  to  undertake  maintenance  of  foot  pavements. 

In  Lord  Advocate  and  Barbour  r.  Lang,  30th  Nov.  1866  (5  M.,  84), 
it  was  Jield  (diss,  I^ord  Curriehill),  that  the  Crown,  not  having  been 
expressly  made  liable  by  a  Local  Public  Act,  was  exempt  from  thn 
burden  of  maintaining  the  foot  pavement  opposite  its  property ;  and 
observed,  that  there  was  no  distinction  in  regard  to  the  Crown's  right 
of  exemption  between  a  burden  thus  imposed  and  an  assessment 
leviable  for  the  same  purpose. 

Sewer  Assessments. 

861.  Commissioners  may  impose  a  General 
Sewer  Rate  distinct  from  other  Rates. — The  Com- 
missioners shall,  if  necessary,  impose  upon  owners  a  sewer  rate, 
to  be  called  for  the  purposes  of  this  Act  the  "  General  Sewer 
Kate/'  distinct  from  any  other  rate  which  they  are  authorised 
to  make  under  this  Act,  to  be  applied  in  maintaining  and 
clearing  and  ventilating  the  sewers,  and  all  other  expenses 
connected  with  such  sewers  not  herein  otherwise  provided  for, 
or  which  may  not  be  fully  defrayed  by  the  special  sewer 
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rate  hereinafter  provided  for,  and  for  securing  and  paying 
off  any  moneys  which  may  he  borrowed  on  the  security  of  the 
special  sewer  rate  under  the  provisions  of  this  Act,  and  the 
interest  of  such  moneys  which  the  special  sewer  rate  shall  be 
insutScient  to  defray. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners," 
(22)  "  owner ; "  see  sec.  362  as  to  special  sewer  rate,  sees.  366-369 
as  to  collection  and  recovery  of  "  general  sewer  rate." 

In  Edmonstone  v.  Kilsyth,  9th  June  1882  (9  K.,  917 ;  Johnston's 
Digest,  483),  the  Local  Authority  of  a  parish  in  1875  created  a 
portion  of  it  into  a  "special  drainage  district,"  under  sec.  76 
of  the  Public  Health  Act,  1867.  Thereafter,  in  1877,  and  before 
any  operations  were  pi-ojected  or  executed  in  the  "special  drainage 
district"  so  created,  the  General  Police  Act,  1862,  was  adopted  in  a 
populous  part  of  the  parish.  The  Police  Commissioners  appointed 
under  that  Act  proceeded  to  carry  out  a  general  scheme  of  sewers 
and  drains  throughout  the  whole  area  under  their  jurisdiction,  which 
included,  besides  other  lands,  the  above  mentioned  special  drainage 
district,  and,  to  meet  tlie  expense  so  incurred,  laid  on  assessments 
under  the  powers  given  them  by  the  1862  Act  An  owner  of  mines 
and  minerals  partly  within  and  partly  beyond  the  "  special  drainage 
district,"  but  wholly  within  the  police  area,  presented  a  suspension 
and  interdict  against  these  assessments,  on  the  grounds,  (1)  that  the 
lands  and  heritages  within  the  special  drainage  district  fell  to  be 
assessed  separately,  and  (2)  that  the  assessments  fell  to  be  laid  on 
minerals  at  one-fourth  of  their  value,  in  terms  of  sec.  94  of  the 
Public  Health  Act,  and  not  at  the  full  value,  as  authorised  by 
sec  98  of  the  Act  of  1862.  The  Court  repelled  the  reasons  of 
suspension. 

In  Kirkintilloch  Police  Commissioners  y.  M*Donald  and  others, 
31st  Oct.  1890  (18  R,  67),  where  a  burgh  of  ten  thousand  inhabit- 
ants had  adopted  the  General  Police  Act  of  1862,  the  Commissioners 
of  Police  introduced  a  system  of  public  sewers  at  a  cost  of  over  £4000, 
the  proceedings  in  connection  therewith  being  taken  under  the  Act 
of  1862.  They  were  subsequently  compelled,  in  order  to  dispose  of 
the  sewage,  to  undertake  the  construction  of  a  system  of  sewage 
purification  and  disposal  works,  and  in  order  to  get  compulsory 
powers  to  acquire  the  land  for  this  purpose,  they  had,  as  the  Local 
Authority,  to  obtain  a  Provisional  Order  and  a  Provisional  Order 
Confirmation  Act,  in  terms  of  the  Public  Health  Act,  1867.  The 
cost  of  obtaining  the  Act,  and  of  purchasing  the  ground  and  con- 
structing the  works,  was  about  £19,000.  The  Commissioners  having 
proposed  to  raise  both  sums  by  assessment  on  owners  under  the 
Police  Act  of  1862,  certain  owners  contended  that  the  latter  sum 
should  be  raised  under  the  Public  Health  Act  by  an  assessment  upon 
occupiers.  In  a  special  case,  held^  that  the  expenses  incurred 
in  the  application  of  the  Public  Health  Act,  1867,  fell  upon  occupiers 
in  terms  of  sec.  94,  sub-sec.  (2),  of  that  Act,  there  being  a  police 
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but  no  prison  assessment  in  the  burgb,  which  was  so  leviable  under 
sec.  84  of  the  Police  Act  of  1862. 

362.  Where  new  Sewers  are  made,  Gommissioners 
may  impose  a  Special  Sewer  Rate. — Whenever  the 

Commissioners  shall  resolve  to  make  any  new  sewer,  they  may 
charge  owners  of  all  the  lands  or  premises  within  the  burgh, 
or  where  there  are  separate  drainage  districts  within  the 
respective  districts,  with  a  special  sewer  rate  over  and  above 
any  other  assessment  or  rates  to  which  such  persons  may  be 
liable  under  this  Act,  and  such  rate  shall,  for  the  purposes  of 
this  Act,  be  called  the  "  special  sewer  rate." 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "land  and  premises,"  (4)  "burgh." 

In  Greenock  Board  of  PoHce  v.  Liquidator  of  the  Greenock 
Property  Investment  Society,  13th  March  1885  (12  R,  832),  the 
Greenock  Police  Act,  1877,  sec.  408,  provided  that  "all  expense 
of  streets  and  sewers,  and  other  expenses  .  .  .  made  payable 
by,  or  recoverable  from  the  feuar  or  proprietor  of  any  lands 
or  heritages,  with  such  interest  thereon  as  by  this  Act  or  any  such 
bye-law  is  provided  for,  shall  be  a  real  burden  and  charge  on  such 
lands  or  heritages  in  priority  to  any  incumbrance  or  charge  on  or 
aflFecting  the  same,  and  created  subsequently  to  the  date  when  the 
petition  for  authority  to  execute  the  work  on  account  whereof  the 
expenses  are  payable  was  presented,"  etc.  Under  the  interpretation 
clause  of  the  Act  (sec.  3),  "proprietor"  included  "  heritable  creditors, 
or  other  persons  ...  in  the  actual  enjoyment  of,  or  who  shall  take 
the  rents  and  profits  or  produce  of  such  lands  and  heritages."  Sec. 
441  provided  that  where  "  the  proprietor  of  any  lands  or  heritages  " 
was  liable  for  any  sum  due  in  pursuance  of  the  provisions  of  the  Act, 
the  Board  might  recover  it  "from  the  occupier  of  such  land  or 
heritages,  to  the  extent  of  the  rent  due  by  such  occupier  at  the  date 
when  notice  of  the  said  claim  shall  be  given  .  .  .  and  the  occupier 
shall,  after  such  notice,  be  bound  to  retain  and  account  to  the  Board 
or  to  such  officer  for  any  rent  due  by  him,  and  shall  be  entitled  to 
an  abatement  from  his  landlord  corresponding  to  the  sums  so  retained 
and  accounted  for."  A  heritable  creditor  came  into  possession  of 
certain  properties  upon  which  an  assessment  was  leviable  in  terras 
of  the  Act,  his  bond  being  prior  in  date  to  the  application  for 
authority  to  execute  the  works  in  question.  Held,  that  the  assess- 
ment was  a  preferable  claim  on  the  rents  to  that  of  the  heritable 
creditor  for  interest  on  his  bond. 

In  M*Callum  v,  Barrie,  26th  Feb.  1878  (5  R,  683),  PoHce  Com- 
missioners who  had  constructed  sewers  under  the  Police  and  Im- 
provement Act,  1862,  having  passed  a  resolution  to  assess  all 
proprietors  who  had  not  hitherto  befen  assessed  for  drainage 
purposes  at  the  rate  of  28.  6d.  per  £  on  their  rental,  raised  an  action 
in  the  Sheriff-Court  against  an  owner  of  property  in  the  burgh  for 
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payment  of  his  Bhare  of  this  assessment,  calling  it  a  "  special  sewer 
rate."  Held^  that  an  assessment  of  such  a  general  nature  was  vltra 
vires  of  the  Commissioners,  and  that  they  were  not  entitled  to 
recover  the  assessment  as  a  reasonable  sum,  under  sec.  190  of  the 
Act,  that  section  requiring  inquiry  into  the  circumstances  of  each 
case  before  the  sum  to  be  charged  was  decided  upon. 

ObservcUtons^  per  Lord  Young,  upon  the  power  of  the  Court  of 
Session  to  review  the  decision  of  Commissioners  fixing  a  '*  reasonable 
sum." 

Under  sec.  185  of  the  Act  of  1862,  a  buigh  was  divided  into  nine 
drainage  districts.  The  last  districts  to  be  dealt  with  were  Kos.  6 
and  9,  and  the  special  sewer  rate  amounted  to  8s.  6d.  and  9s.  3d.  per 
£  respectively.  The  Commissioners  fixed  2nd  April  1890  as  the 
date  when  these  rates  became  payable.  A  Local  Act  provided  that, 
from  and  after  Whitsunday  1890,  the  burgh  should  be  treated  as  one 
drainage  district  *' subject  always  to  the  payment  of  all  drainage 
assessments  which  may  have  been  imposed  under  that  Act  {i.e.  the 
Act  of  1862)  on  any  such  districts  prior  to  the  said  term  of  Whit- 
sunday, by  the  persons  liable  for  the  same."  At  the  meeting  for 
hearing  appeals  on  25th  March  1890,  the  Commissioners  were  uiged 
to  spread  the  payment  of  the  rates  over  a  period  of  years.  The 
Commissioners  submitted  the  following  queries  for  the  opinion  of 
Counsel — Sir  C.  J.  Pearson  and  Mr.  Graham  Murray : — 

Queries. 

"  1.  Can  the  Town  Council  legally  declare  the  assessments  which 
have  been  imposed  to  be  payable  by  instalments  over  a  period  of 
years,  as  desired  by  the  appellants  f 

"2.  If  so,  (a)  Is  there  any  limit  1  and  if  so,  whati  (b)  Would 
the  three  years'  lien  attach  to  each  successive  instalment  1  (c)  How 
could  the  interest  on  the  principal  sum,  which  would  accrue  after 
2nd  April,  be  got?  (d)  Assuming,  after  the  three  years'  lien  lapsed, 
the  question  were  raised  at  law,  by  a  singular  successor,  and  decided 
against  the  Town  Council,  would  any  personal  pecuniary  liability 
attach  to  the  Council  ?    Or  how  could  the  deficiency  be  made  up  1 " 

Opinion. 

"  1.  We  are  of  opinion  that  the  memorialists  cannot  legally  extend 
the  payment  of  the  assessments  imposed  to  a  period  of  years,  by 
declaring  them  payable  by  instalments. 

"In  our  view,  the  Act  of  1862  contemplated  only  one  form  of 
assessment,  viz.  an  assessment  imposed  and  levied  annually  or  at 
shorter  periods.  If  it  were  wished  to  spread  an  expenditure  over  a 
longer  period,  that  result  might  be  reached  by  the  device  of  borrow- 
ing ;  but  the  assessment  for  repayment  of  the  sum  borrowed  fell,  as 
before,  to  be  annually  imposed  and  levied. 

"  There  are  many  things  in  the  Act  which  seem  to  us  inevitably 
to  lead  to  this  view. 
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"I.  There  is  no  special  mention  of  instalments,  as  would  be 
natural  if  they  were  legal. 

"2.  The  words  of  sec  106,  'yearly,  half-yearly,  or  at  such  other 
periods,'  are,  in  our  view,  indicative  of  a  diminuendo,  not  of  a 
crescendo  scale.  The  words  as  to  the  *day'  for  payment  and  for 
appeals  in  the  same  section  are  singularly  inappbcable  to  an  assess- 
ment over  a  lengthened  period. 

'*  3.  The  directions  as  to  surplus  in  sec.  108  are  clearly  in  view  of 
a  yearly  assessment 

"4.  It  being  clear  that  if  an  assessment  spread  over  a  long  period 
was  allowable,  the  persons  liable  would  frequently  change,  it  would 
be  expected  that  provision  would  be  made  for  a  real  remedy — but 
sec.  104,  'prima  facie,  limits  the  reed  remedy  to  three  years.  It  is 
arguable  otherwise,  but  in  our  view  it  will  not  do  to  rest  faith  on 
the  words  *  from  the  date  when  respectively  payable,'  because  the 
declaration  is  that  they  shall  be  good  against  '  singular  successors,' 
which  seems  to  have  in  view  the  relationship  of  successor  to  the 
person  in  right  of  the  subject  at  the  date  of  the  imposition  of  the 
assessment 

"  5.  The  terms  of  sec.  386  which  bind  the  Commissioners  to  repay 
the  moneys  borrowed  from  the  readiest  of  the  moneys  to  be  raised 
under  the  annual  assessment.  We  were  referred  in  the  interests  of 
the  appellants  to  sec.  404.  We  think  that  has  nothing  to  do  with  a 
special  sewer  rate,  but  with  the  repayment  of  moneys  which  the 
Commissioners  have  expended  in  doing  what  the  owners  themselves 
ought  to  do.  It  really  furnishes  an  argument  the  other  way,  because 
it  shows  that  the  Statute  mentions  instalments  when  it  means  to 
make  them  legal. 

'*  Schedule  £  is  also  equally  little  to  the  purpose.  It  must  be  read 
with  sec.  105,  which  shows  clearly  that  it  deals  with  statement  of 
arrears;  as  to  which  a  provision  of  several  columns  is  evidently 
appropriate. 

"  For  these  reasons  we  come  to  the  conclusion  that  it  is  not  legal  to 
assess  except  by  the  year  or  smaller  periods. 

"  No  doubt  there  is  a  hardship  in  levying  a  large  assessment  at  once. 
This  could  have  been  obviated  by  borrowing,  and  assessing  year  by 
year.  But^  unfortunately,  the  provisions  of  sees.  109  and  110  of  the 
Act  of  1889  are  imperative  and  unambiguous.  Their  effect  is  to  stop 
for  ever,  after  Whitsunday  1890,  the  power  of  assessing  the  old 
special  drainage  district,  and  thus  practically  to  stop  the  method  of 
borrowing  for  this  particular  expense  which  might  otherwise  have 
been  adopted.  It  would  be  obviously  unjust  to  borrow  and  then 
repay  by  assessment  over  the  whole  burgh,  t.e.  over  the  special 
districts  which  have  long  ago  paid  for  ever  their  special  sewer 
rate." 

368.  Separate  Distriots  to  bear  their  Share  of 

Expenses. — The  Commissionere  may,  in  making  the  said 
assessments  for  the  burgh,  or  for  separate  and  distinct  districts 
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thereof,  appoint,  if  they  see  fit,  Surveyors,  Collectors,  and 
other  officers  for  such  burgh,  or  for  every  such  district,  and 
they  shall  cause  separate  and  distinct  accounts  to  be  kept  of 
all  moneys  collected  and  received  under  any  rate  in  -each 
distinct  district,  and  of  all  payments  and  disbursements  in 
respect  thereof ;  and  they  shall  apply  the  moneys  to  be  col- 
lected and  received  from  each  distinct  district,  under  any  such 
rate  as  aforesaid,  for  the  several  purposes  to  which  the  same 
may  be  lawfully  applied  under  the  authority  of  this  Act,  but 
so  nevertheless  that  each  district  shall,  as  near  as  may  be, 
bear  its  own  expenses ;  and  in  case  any  such  expenses  shall 
apply  to  or  be  incurred  in  respect  of  two  or  more  districts, 
the  same  shall  be  apportioned  and  divided  between  such 
districts  in  such  manner  as  the  Commissioners  shall  consider 
fair  and  equitable. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (8)  "Collector." 

The  Commissioners  of  a  burgh,  which  was  divided  into  two  drain- 
age districts,  contemplated  the  formation  of  sewage  works,  which 
were  equally  serviceable  for  both  districts.  They  took  the  opinion 
of  Counsel,  Mr.  (afterwards  Lord)  Rutherfurd-Clark,  and  Mr.  J.  B. 
I^lfour,  as  to  the  method  of  assessing  the  districts  for  the 
expense  of  the  works.  Counsel  advised:  "We  think  the  proper 
method  to  allocate  the  assessment  would  be  upon  both  districts 
according  to  their  rental,  which  would  bo  practically  the  same 
thing  as  allocating  it  upon  the  whole  burgh  without  distinction  of 
districts." 

364.  Premises  subsequently  built  or  enlarged  to 
pay  reasonable  Sum  for  use  of  Sewers. — The  Com- 

missioners  are  hereby  authorised  to  charge  a  reasonable  sum 
of  money,  for  the  use  of  the  sewers,  against  the  owners  of  all 
lands  or  premises  which  were  not  assessed,  either  under  this 
or  any  other  Act,  for  the  expense  of  making  such  sewers,  or 
which  shall  have  been  built,  enlarged,  or  altered  after  the 
assessment  for  making  the  same  was  first  imposed  or  levied ; 
and  the  Commissioners  shall  fix  and  determine  the  sum  to  be 
paid  as  they  shall  consider  just ;  and  in  fixing  such  reasonable 
sum,  the  Commissioners  shall  take  into  consideration  the 
value  and  eflSciency  of  such  sewer,  and  the  same  may  be 
recovered  in  the  same  manner  as  any  assessment  under  this 
Act 
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See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (16)  "lands  and  premises;"  see  also  sec.  227,  and  obser- 
vations thereunder. 

In  Macknight  v.  MacGregors,  23rd  Dec.  1871  (10  M.,  289),  the 
Edinburgh  and  Leith  Sewerage  Act  of  1864  made  provision  for 
equalising  the  incidence  of  the  expense  of  constructing  sewers,  as 
between  the  owners  of  present  and  future  buildings  using  such  works, 
by  authorising  the  Commissioners  to  levy  an  assessment  in  respect  of 
the  use  of  their  sewers,  upon  subjects  built  subsequently  to  the  con- 
struction of  these  sewers.  Held^  that  it  was  reasonable  to  assess  the 
owners  of  new  buildings  for  the  use  of  the  sewers  at  the  same  rate 
as  had  been  levied  from  owners  for  their  construction,  the  Statute 
having  provided  for  an  equitable  application  of  any  surplus  which 
might  be  accumulated  by  such  assessment. 

Macknight  v.  Oman's  Trustee,  29th  Nov.  1872  (11  M.,  154  ;  45 
Jur.,  95).  Sec.  47  of  the  Edinburgh  and  Leith  Sewerage  Act,  1864, 
enacts  that  "  the  owners  of  all  lands,  etc.,  any  sewer,  outfall,  or  drain 
from  which  shall,  after  construction  of  the  said  main  and  bitinch 
sewers  and  works,  be  connected  with  the  same,  shall  be  liable  in 
payment  to  the  Commissioners  of  a  reasonable  sum  of  money  for  the 
use  of  the  said  main  or  branch  sewers ; "  and  sec.  3  of  the  General 
Police  Act,  1862,  incorporated  therewith,  declares  that  the  word 
"owner"  shall  include  jointowner,  etc.,  "or  other  person  in  the 
actual  possession  or  receipt  of  the  rents  of  tenements,"  etc.  Held^ 
that  a  trustee  in  a  sequestration  was  "owner"  of  the  bankrupt's 
property  in  the  sense  of  sec.  47,  and  that  the  Commissioners  were 
not  bound  to  claim  in  the  sequestration  an  assessment  which  had 
been  imposed  before  the  bankruptcy,  the  trustee  being  bound  to  pay 
it  as  a  condition  of  his  taking  possession  of  the  property  on  dmwing 
the  rents. 

In  M*Callum  v.  Barrie  (5  K.,  683),  see  under  sec.  362,  Lord 
Young  said  :  "  I  am  of  opinion  that  no  case  for  such  a  special  sewer 
rate  is  set  forth  on  record  or  established.  When  the  nature  of  the 
case  was  explained,  we  were  told  that  the  Commissioners  relied  on 
sec.  190  of  the  Police  Act.  But  that  section  does  not  authorise  a 
special  sewer  rate,  or  any  rate  at  all.  It  empowers  the  Commis- 
sioners, when  they  find  out  that  any  of  their  sewers  are  being  used 
by  persons  who  are  not  assessed,  to  exact  a  *  reasonable  sum '  from 
these  persons  in  lieu  of  the  assessment  for  making  the  sewers  used 
by  them.  I  agree  with  Lord  Giflford  that  this  action  is  not  valid 
under  sec.  190.  I  agree  also  that  the  grounds  upon  which  the 
Sheriffs  found  their  judgments  are  not  good,  although  they  are  right 
in  the  result  The  action  falls  to  be  dismissed,  reserving — although 
I  consider  it  unnecessary  to  express  the  reservation — to  the  Com- 
missioners their  right  to  exact  a  reasonable  sum,  under  sec.  190,  for 
the  use  by  the  respondent  of  sewers,  to  the  expense  of  making  which 
he  has  not  contributed.  Such  reasonable  sum  truly  comes  in  place 
of  assessment  for  the  cost  of  construction,  and  an  action  to  recover 
it  must,  I  think,  be  rested  on  an  averment  of  facts  sufficient  to  show 
primd  facie  that  it  is  reasonable.     The  Commissioners  have  probably 
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a  large  discretion  in  fixing  the  amount,  with  their  exercise  of  which 
the  Court  will  not  interfere  on  other  than  clear  and  urgent  grounds. 
But  I  am  not,  as  at  present  advised,  prepared  to  hold  that  they  have 
absolute  power,  or  that  their  exaction  is  not  examinable  by  the  Court 
to  which  they  resort  to  enforce  it." 

Lord  Rutherfurd-Clark  said,  in  Commissioners  of  Police  of  Hill- 
head  V.  Renwick,  2lst  June  1890  (17  R.,  1042):  "I  think  that  I 
give  consistency  to  the  section  by  reading  the  words  in  question  as 
meaning,  on  taking  the  use,  or  getting  the  use  of  sowers.  The  lands 
on  which  the  burden  is  imposed  are  conceived  of  as  not  using  the 
sewers,  either  as  not  being  within  the  buigh  at  the  time  when  the 
sewers  are  made,  or  as  not  having  any  or  sufficient  buildings  to 
require  such  a  use.  But  when  the  use  is  taken,  I  think  that  there 
may  be  perfect  fairness  in  requiring  the  owner  to  pay  a  reasonable 
sum,  though  he  is  liable  for  the  special  rate  as  well.  He  takes  the 
benefit  of  a  sewer  to  the  making  of  which  he  has  contributed  nothing 
or  little.  He  has  to  pay  the  special  rate  in  the  future ;  but  that  may 
not  fairly  represent  the  benefit  which  he  derives.  Accordingly,  I 
think  that  the  Legislature  meant  to  empower  the  Commissioners  to 
exact  a  reasonable  sum  as  an  equalising  rate  on  his  taking  that  use. 
They,  as  charged  with  the  interests  of  the  burgh,  and  all  and  each  of 
its  inhabitants,  are  the  judges  of  the  amount,  not  necessarily  without 
control;  but  unless  their  power  were  capriciously  or  oppressively 
exercised,  it  would  be  difficult  to  set  aside  their  judgment" 


Private  Improvement  Expenses. 

865.    AsseBBment   for   Priyate  ImproYementB. — 

Where,  by  the  provisions  of  this  Act,  the  owner  or  occupier 
respectively,  as  the  case  may  be,  of  any  premises  is  directed 
or  is  bound  to  do  any  work,  in  relation  to  the  same,  and  the 
work,  through  the  failure  or  delay  of  such  owner  or  occupier 
to  execute  it,  shall  be  done  by  the  Commissioners,  or  where 
expenses  are  incurred  by  the  Commissioners  for  or  in  respect 
of  any  premises,  in  order  to  carry  out  the  provisions  of  this 
Act,  the  Commissioners  shall  charge  such  owner  or  occupier 
of  the  premises  with  the  said  expenses,  over  and  above  any 
assessments  or  rates  to  which  such  owner  or  occupier  may  be 
liable  under  this  Act,  and  such  expenses  shall,  for  the  pur- 
poses of  this  Act,  be  called  "  private  improvement  expenses," 
and  may  be  recovered  in  the  same  manner  as  any  assessment 
under  this  Act 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (21)  "occu- 
pier," (16)  "premises,"  (9)  "Commissioners;"  see  abo  sec  372  as 
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to  cases  where  the  Commissioners  are  unable  to  recoup  themselves 
out  of  private  improvement  assessment. 

The  Lord  Chancellor,  in  the  case  of  Campbell  v.  The  Leith  Police 
Commissioners,  28th  Feb.  1870  (8  M.,  H.  L.,  31 ;  42  Jur.,  310),  as  to 
this,  makes  the  following  observation :  '*  In  this  case  (as  to  paving  a 
street  under  clause  150),  it  may  well  be  that  there  has  not  been 
a  distinct  order  upon  Mr.  Campbell  to  do  the  work  which  he  has 
disobeyed,  and  it  has  therefore  fallen  upon  the  Commissioners  to  do 
it ;  but  there  has  been  a  distinct  neglect  upon  the  part  of  Mr. 
Campbell,  and  other  persons  interested  in  this  property,  to  flag  and 
l)ave  the  street,  and  it  has  fallen  upon  the  Commissioners  to  do  that 
under  sec.  150  of  the  Act.  He  clearly,  therefore,  is  in  the  position 
of  one  who,  though  he  may  not  have  been  ordered  to  do  it,  and 
failed,  is  in  the  position  of  one  who  has  failed  to  do  it,  and  it  has 
been  done  by  the  Commissioners." 

See  also  the  Lord  Chancellor's  remarks  as  to  the  Schedule,  quoted 
in  Appendix. 

"And  it  appears  to  me  that  beyond  all  doubt  this  which  the 
Commissioners  are  now  purporting  to  do  in  the  case  before  us,  namely, 
to  repair  a  private  road  which  the  owner  has  neglected  to  repair,  and 
to  expend  money  in  order  to  make  that  reparation,  would  involve  the 
necessity  of  assessing  the  owners,  as  directed  by  sec.  151 ;  and,  as 
there  were  more  owners  than  one,  then  it  would  clearly  not  be  a 
sum  to  be  recovered  from  one  individual,  but  would  be  a  private 
improvement  assessment." 

In  Cadder  Ix)cal  Authority  v,  Lang,  11th  July  1879  (6  R,  1242), 
it  is  enacted  by  the  Public  Health  Act,  1867,  sec.  18,  that  on  the 
application  of  the  Local  Authority,  a  Magistrate  may  decern  for  the 
removal  of  a  nuisance;  sec.  19,  "The  author  of  the  nuisance  or 
owner  of  the  premises  may  be  ordained  ...  to  do  such  .  .  .  works 
or  acts  as  are  necessary  to  remove  the  nuisance;"  sec.  22,  "In  case 
of  non-compliance  .  .  .  with  any  decree  foresaid,  the  Sheriff,  Magis- 
trate, or  Justice  may,  on  application  by  the  Local  Authority,  grant 
warrant  to  such  person  or  persons,  as  he  may  deem  right,  to  .  .  . 
remove  or  remedy  the  nuisance." 

The  Sheriff  granted  warrant  to  the  Local  Authority  to  remove  a 
nuisance,  and  afterwards  decerned  in  their  favour  for  the  cost  against 
the  owner  of  the  ground.  This  decree  was  quashed  by  the  High 
Court  of  Justiciary,  on  the  ground  that  the  Sheriff  had  not  first  given 
the  owner  an  opportunity  of  removing  the  nuisance  himself. 

In  an  ordinary  action  by  the  Local  Authority  against  the  owner 
for  the  cost  of  the  works,  the  owner  was  assoilzied,  on  the  ground 
that  the  works  were  not  executed  under  proper  legal  authority. 


Mode  of  Collecting  Special  Eates. 

366.  Certain    Rates    to    oontinne    Burdens   on 
Lands,  etc. — Such  special  sewer  rate,  general  sewer  rate,' 
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and  private  improvement  expenses  shall,  with  the  legal 
interest  thereof,  from  the  time  when  the  same  shall  be  de- 
clared payable,  together  with  all  expenses  incurred  in  the 
recovery  thereof,  continue  burdens  on  the  lands  or  premises 
liable  for  the  same,  or  in  respect  of  which  the  same  shall  be 
payable,  but  that  only  for  seven  yeara  from  the  date  when 
the  same  shall  be  respectively  payable,  as  against  6071a  fidt 
singular  successors  or  heritable  creditors,  and  (if  the  ground 
is  unbuilt  on)  also  superiors. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  lands  and  premises ;" 
sec.  361  as  to  general  sewer  rate,  sec.  362  as  to  special  sewer  rate, 
and  sec.  365  as  to  private  improvement  expenses.  See  also  the 
opinion  of  Counsel  under  sec.  362. 

In  MacKnight  v,  Paterson,  29th  Nov.  1872,  11  M.  154,  a  case 
under  the  Edinburgh  and  Leith  Sewerage  Act,  which  incorporated 
many  of  the  clauses  of  the  Pohce  Act  of  1862,  and  sec.  73  of  which 
was  in  terms  similar  to  this  section.  Lord  Benholme  said :  "  Now, 
sec.  73  ascertains  the  quality  of  these  impositions.  They  are  to  con- 
tinue *  burdens  on  the  lands  and  heritages '  liable  for  the  same.  The 
word  *  burden '  is  there  used  in  a  special  sense.  It  does  not  mean 
all  heritable  and  feudal  burdens,  but  such  a  burden  as  runs  with  the 
lands  and  passes  with  their  possession.  Whoever  takes  the  land  is 
liable  for  the  assessment,  and  I  cannot  see  again  why  this  special 
character  should  apply  to  the  one  set  of  assessments  and  not  the 
other." 

The  Greenock  Police  Act,  1877,  by  sec.  408  provides  that  the 
expenses  of  streets  and  sewers  shall  be  a  real  burden  on  lands  and 
heritages  in  priority  to  any  incumbrance.  Sec.  441  provides  tliat 
when  the  proprietor  of  any  lands  is  due  any  sum,  the  Board  may 
recover  from  the  occupier.  By  the  interpretation  clause  the  word 
"proprietor"  includes  "heritable  owners  or  other  persons  who  shall  be 
in  the  actual  enjoyment  of,  or  who  shall  take  the  rents  and  profits 
or  produce  of  the  lands  or  heritages."  The  Police  Board  made  a 
claim  under  this  Act  against  the  liquidator  of  a  Property  Invest- 
ment Society  who  had  entered  into  possession  of  certain  heritable 
properties  in  the  burgh  over  which  the  Society  held  bonds,  for  the 
sums  due  by  and  chargeable  on  the  properties  as  their  share  of  the 
expense  of  streets  and  sewers.  The  Board  maintained  that  these 
assessments  should  be  treated  as  charges  upon  the  rents,  after 
deducting  feu-duties,  taxes,  repairs,  etc.,  but  in  priority  to  the 
interest  on  the  bonds.  The  liquidator  founded  on  sec.  408,  and 
maintained  that  there  was  no  preference,  as  the  Society's  bonds 
were  prior  in  date  to  the  petitions  for  authority  to  execute  the 
work.  Held,  that  the  terms  of  sec.  441  were  so  inconsistent  with 
the  construction  which  the  liquidator  sought  to  put  upon  sec.  408, 
that  this  argument,  rested  as  it  was  merely  on  an  implication,  could 
not  receive  effect,  and  that  therefore  he  was  bound  to  pay  the  past- 
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due  assessments  out  of  the  rents,  after  deducting  feu-duties,  taxes, 
repairs,  etc.,  but  in  priority  to  the  interest  on  the  bonds.  The 
Board  of  Police  of  Greenock  v.  The  Greenock  Property  Investment 
Society  in  Liquidation,  13th  Mar.  1885  (22  S.  L.  K.,  635). 

367.  Collector  of  Rates  to  grant  Certificate. — 

The  Collector  in  any  burgh  shall,  when  required  by  any 
person,  be  bound  to  furnish  to  such  person  a  certificate  under 
his  hand,  in  the  form  of  Schedule  VI.  of  this  Act,  showing, 
with  reference  to  any  premises,  what  anears  of  such  rates  or 
expenses,  if  any,  are  past  due,  and  the  name  of  the  owner 
and  occupier  of  such  premises  as  appearing  in  his  book,  and 
also  whether  any  and  what  instalments  of  such  rates  or 
expenses  are  still  chargeable  in  respect  of  such  premises: 
Provided  always,  that  for  each  certificate  in  respect  of 
premises  separately  entered  or  charged  in  the  assessment 
books,  he  shall  be  entitled  to  a  fee  of  2s.  6d.  from  the  person 
requiring  the  same,  for  which  fee  the  Collector  shall  be 
bound  to  account  to  the  Commissioners. 

See  sub-head  (8),  sec.  4,  for  definition  of  "Collector,"  (4) 
"burgh,"  (16)  "premises,"  (22)  "owner,"  (21)  "occupier,"  (9) 
"  Commissioners ; "  see  p.  5,  "  person  ; "  see  sec.  63  as  to  penalty  on 
Collector  who  fails  to  account  to  the  Commissioners. 

368.  Rates  and  Private  Improvement  Expenses, 
how  to  be  imposed,  and  how  Appeals  to  be  entered 

and  disposed  of. — The  said  special  sewer  rate,  general 
sewer  rate,  and  private  improvement  expenses,  may  be  im- 
posed and  levied  yearly,  half-yearly,  or  at  such  other  periods 
as  the  Commissioners  may  think  fit,  and  shall  be  payable  at 
such  times  as  they  appoint ;  and  at  the  meeting  imposing 
the  same  the  Commissioners  shall  appoint  a  day  upon  which 
such  rates  and  expenses  shall  be  payable,  and  another  day 
upon  which  appeals  by  any  parties  complaining  that  they 
have  been  improperly  rated  or  charged  may  be  lodged  with 
the  Clerk  or  Collector,  and  another  day  or  days  on  which 
appeals  in  reference  to  such  rates  or  expenses  shall  be  heard 
by  the  Commissioners ;  and  notice  to  each  party  intended  to 
be  so  rated  or  charged,  stating  the  particulars  of  the  intended 
rates  or  expenses  as  regards  such  party,  and  specifying  the 
several  days  fixed  by  the  Commissioners  as  aforesaid,  shall 
be  sent  by  the  Clerk  or  Collector,  at  least  two  weeks  preceding 
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the  day  which  may  be  fixed  for  hearing  the  appeal  of  such 
party,  and  the  decision  of  the  Commissioners  upon  all  such 
appeals  shall  be  final ;  but  the  Commissioners  may  rectify 
such  i-ates  or  expenses  so  appealed  against. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (8) 
**  Clerk,"  "  Collector ; "  see  sec.  362  as  to  special  sewer  rate,  sec. 
361  as  to  general  sewer  rate,  sec.  365  as  to  private  improvement  ex- 
penses, sees.  336  to  338  inclusive  as  to  "  notice,"  sec.  354  as  to 
"appeal."     See  also  the  opinion  of  Counsel  under  sec.  362. 

369.  Recovery  of  the  said  Rates  and  Expenses. 

— As  soon  as  may  be,  after  disposing  of  the  appeals  against 
any  such  rates  or  expenses,  the  Commissioners  shall  cause  to 
be  made  up  a  roll  or  book  of  assessment,  or  separate  rolls  or 
books  of  assessment,  applicable  thereto,  and  the  same,  or  a 
copy  thereof,  docqueted  and  signed  by  the  Clerk,  and  any 
two  of  the  Commissioners,  shall  forthwith  be  delivered  over 
to  the  Collector,  as  the  rule  for  levying  and  collecting  the 
said  rates  or  expenses;  and  if  the  said  rates  or  expenses 
shall  not  be  paid  when  the  same  fall  due,  the  Collector  shall 
take  legal  proceedings  for  recovery  of  the  same,  together  with 
the  legal  interest  thereof  from  the  day  fixed  for  payment 
thereof  as  aforesaid,  in  the  same  way  and  manner  as  is 
^hereinbefore  provided  for  recovery  of  the  burgh  general 
assessment  under  this  Act,  or  the  said  rates  or  expenses,  or 
any  part  thereof ;  and  interest,  with  the  expenses  attending 
the  recovery  of  the  same,  may  be  recovered  in  the  same  way 
and  manner  as  debts  are  recoverable  by  the  law  of 
Scotland. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (8) 
"Clerk,"  "Collector;"  sec.  340  as  to  burgh  general  assess- 
ment. 

It  will  be  observed  that  if  the  rates  are  not  paid  when  due,  the 
Collector  shall  take  legal  proceedings  for  recovery  of  the  same.  The 
obligation  to  do  this  is  therefore  imperative,  and  a  Collector  failing 
to  implement  the  statutory  obligation  will  run  the  risk  of  being 
held  liable  in  any  loss  which  may  thereby  be  occasioned. 

It  will  further  be  observed  that  he  is  not  only  to  sue  for  the  rates 
overdue,  but  also  "  the  legal  interest  thereof  from  the  day  fixed  for 
payment."  This  also  is  imperative,  and  no  discretion  is  given  to 
dispense  with  the  payment  of  the  interest.  The  auditor,  in  con- 
ducting the  annual  audit,  ought  to  see  that  these  provisions  are  duly 
attended  to. 
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370.  In  case  of  Bankruptcy,  Assessments  to  be 
preferable  to  Private  Debts. — Such  burgh  general 
assessment  and  general  improvement  rate  shall,  during  the 
year  of  assessment,  and  for  the  period  of  six  months  there- 
after, in  case  of  bankruptcy  or  insolvency,  be  paid  out  of  the 
first  proceeds  of  the  estate,  and  shall  be  preferable  to  all 
debts  of  a  private  nature  due  by  the  parties  assessed. 

See  sec.  340  as  to  burgh  general  assessment,  and  sec.  359  as 
to  general  improvement  rates. 

Sec.  1,  sub-head  (1)  (a)  of  the  Preferential  Payments  in  Bankruptcy 
Act,  1888  (51  &  52  Vict.  c.  62),  provides  that,  inter  alia,  "all 
parochial  or  other  local  rates  "  becoming  due  within  twelve  months 
prior  to  the  bankruptcy,  shall  be  paid  in  priority  to  all  other  debts. 

371.  Application  of  Surplus  Assessment. — Where 
the  amount  of  any  rate,  charge,  or  assessment  is  more  than 
sufficient  to  meet  the  charge  for  the  service  to  which  the 
same  applies,  any  balance  remaining  over  at  the  end  of  the 
financial  year  shall  be  credited  to  that  service,  and  shall  be 
applied  jyro  tanto  in  diminishing  the  amount  of  the  rate  to 
be  estimated  for  that  service  during  the  year  next  ensuing ; 
and  if  any  6uch  rate,  charge,  or  assessment  for  any  year 
shall  not  be  sufiicient  for  the  purpose  for  which  it  was  im- 
posed and  levied,  the  Commissioners  shall  be,  and  they  are 
hereby  authorised  and  required  to  make  provision  for  the 
payment  of  such  deficiency  by  rate,  charge,  or  assessment  for 
the  purpose  in  the  following  year  or  yeai-s,  until  the  same 
shall  be  fully  paid,  but  so  that  the  total  rates,  charges,  or 
assessments  shall  not  exceed  the  amount  authorised  by  this  Act. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners." 

372.  Recoupment  of  Arrears  of  Private  Improve- 
ment Expenses. — Where  the  Commissioners  are  unable  to 
recoup  themselves  out  of  any  private  improvement  assess- 
ment for  any  expenses  to  which  they  may  have  been  put  for 
works,  the  cost  of  which  fell  to  be  met  by  private  improve- 
ment expenses,  it  shall  be  lawful  for  the  Commissioners  to 
take  such  expenses  out  of  the  burgh  general  assessment. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  sec. 
365  as  to  private  improvement  assessment,  sec.  340  as  to  baigh 
general  assessment. 

2o 
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If  any  question  arise  as  to  the  construction  of  this  clause,  it  ought 
to  be  kept  in  view  that  it  will  be  very  strictly  construed,  and  its 
application  limited  to  the  express  cases  for  which  it  provides.  If 
the  failure  to  recoup  should  arise  from  any  failure  or  neglect,  or 
want  of  due  diligence  on  the  part  of  the  Commissioners,  or  their 
officials,  with  their  consent  or  knowledge,  it  is  very  doubtful  if  the 
benefit  of  this  section  would  be  sanctioned. 


Incidence  of  Assessment. 

373.  Exemption  and  Savings. — (l.)  No  assessment 
authorised  by  this  Act  shall  be  imposed  on  any  lands  or 
premises  exempt  by  Act  of  Parliament  at  the  commencement 
of  this  Act  from  any  corresponding  assessment  authorised  to 
be  imposed  by  the  General  Police  Acts,  or  the  Local  Police 
Acts  respectively  applicable  to  the  burghs  named  in  Schedule 
II.  of  this  Act  annexed,  or  any  portion  of  a  Local  Police 
Act  expressly  saved  by  this  Act,  unless  and  until  such 
exemption  is  repealed  by  Provisional  Order,  confirmed  by 
Parliament,  as  hereinbefore  provided. 

(2.)  Where,  prior  to  this  Act  coming  into  operation  in  any 
burgh,  the  power  of  imposing  assessment  is  by  any  Local  Act 
restricted  in  amount  in  any  portion  of  the  bui'gh : 

(a)  For  a  definite  period — ^such  restriction  shall  continue 
until  the  expiration  of  such  period : 

(6)  For  an  indefinite  period — it  shall  be  lawful  for  the 
Commissioners,  at  a  meeting  specially  called  for  the  purpose, 
after  a  month's  previous  notice,  to  resolve  that  such  restric- 
tion shall  continue  for  a  definite  period  and  no  longer,  but 
any  owner  or  occupier  or  other  person  interested  who  con- 
siders himself  aggrieved  by  such  resolution  may  appeal  to  the 
Sherifi*,  who  shall  have  powers  to  confirm  or  to  cancel,  or,  with 
the  consent  of  the  Commissioners,  to  modify,  such  resolution, 
and  his  decision  shall  be  final. 

(3.)  It  shall  be  lawful  for  the  Commissioners,  at  a  meeting 
called  for  the  purpose,  after  a  month's  previous  notice,  to 
resolve  for  a  definite  period  to  exempt  from  any  of  the  assess- 
ments, or  to  restrict  any  of  the  assessments  with  respect  to 
juiy  portion  of  the  burgh,  on  the  ground  of  its  being  newly 
included  within  the  boundaries,  or  its  not  being  built 
upon,  or  upon  any  other  ground  to  be  specified  in  the 
resolution. 
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(4.)  Ill  the  case  of  any  assessment  under  this  Act,  the 
whole  or  a  portion  of  which  is  directed  to  be  levied  from  the 
owner  or  from  the  occupier  respectively,  where  under  the 
provisions  of  any  Local  or  General  Police  Act  an  assessment 
for  the  same  or  similar  purposes  is  authorised  to  be  levied  in 
any  burgh,  and  such  assessment  or  such  portion  thereof  is 
thereby  directed  to  be,  or  is  in  use,  to  be  levied  from  the 
occupier  instead  of  from  the  owner,  or  from  the  owner 
instead  of  the  occupier,  respectively,  whether  with  recourse  to 
either  against  the  other,  for  the  whole  or  any  part  of  the 
assessment  or  not,  it  shall  be  lawful  for  the  Commissioners, 
by  a  majority  of  not  less  than  two-thirds  present  and 
voting,  at  a  meeting  specially  called  for  the  purpose,  to 
resolve  that  such  assessment  or  portion  thereof  shall  con- 
tinue to  be  levied  under  this  Act  from  the  same  parties, 
being  owners  or  occupiers  respectively,  from  whom  it  was 
previously  in  use  to  be  levied,  and  with  the  same  right  of 
recourse,  if  any,  for  a  definite  period  of  years,  to  be  specified 
in  the  resolution,  and  such  resolution  may  be  renewed  from 
time  to  time. 

(5.)  Nothing  contained  in  this  Act  shall  alter  or  affect  the 
obligations  of  landlord  and  tenant  as  between  themselves,  in 
reference  to  any  assessment  to  be  imposed  in  virtue  hereof, 
under  any  lease  of  lands  or  premises  entered  into  prior  to 
the  application  of  this  Act,  but  such  assessment  as  between 
such  landlord  and  tenant  shall  be  payable  during  such  lease 
by  the  tenant,  if  previous  to  the  passing  of  this  Act  a  similar 
assessment  was  leviable  from  him. 

See  sub-head  (16),  sec  4,  for  definition  of  "lands  and  premises," 
(4)  "burgh,"  (9)  " Coram issionfirs,"  (22)  "owner,"  (21)  "occu- 
pier;" sees.  336  to  338  inclusive  as  to  "notice,"  sec  354  as  to 
"  appeal."  See  sec.  15,  whick  provides  that  where  Part  V.  of  this 
Act  is  adopted  only  in  part  by  any  of  the  burghs  mentioned  in 
Schedule  II.,  such  adoption  shall  include  the  provisions  relating  to 
incidence  of  assessments. 

Exemption  from  Assessment, — By  various  Acts  of  Parliament, 
certain  lands  or  premises  are  exempt  from  assessment,  and  these 
exemptions  are  saved  by  this  section  until  the  exemption  is  repealed. 
Among  these  are  the  following  : — 

ChurcJies,  Chapels,  and  Burial  Grounds.— '' By  37  &  38  Vict, 
c.  20,  no  assessment  or  rate  under  any  General  or  Local  Act  of 
Parliament  for  any  county,  burgh,  parochial,  or  other  local  purpose 
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whatsoever,  shall  be  assessed  or  levied  upon  or  in  respect  of  any 
church,  chape),  meeting-house,  or  premises  in  Scotland,  exclusively 
appropriated  to  public  religious  worship,  or  upon  or  in  respect  of 
any  ground  exclusively  appropriated  as  burial  ground :  provided 
also,  that  such  exemption  shall  continue,  although  such  church, 
chapel,  meeting-house,  or  other  premises,  or  any  room  belonging 
thereto,  or  any  part  thereof,  may  be  used  for  Sunday  or  infant 
schools,  or  for  the  charitable  education  of  the  poor." 

Scientific  or  Literary  Societies. — "  By  6  &  7  Vict  c.  36,  28th 
July  1843,  it  is  enacted  that  no  rates  of  any  kind  shall  be  leviable 
upon  any  property  belonging  to  or  occupied  by  any  literary,  scien- 
tific, or  art  society,  when  solely  occupied  for  the  transaction  of  its 
business,  or  for  carrying  into  effect  its  purposes,  provided  that  such 
society  is  supported  wholly  or  in  part  by  annual  contributions,  that 
the  members  thereof  receive  no  dividend  or  other  money  profit, 
and  that  it  shall  have  received  the  certificate  of  the  barrister-at-law 
or  the  Lord  Advocate." 

Sunday  and  Bagged  Schooh.—''  Under  32  &  33  Vict  c.  40,  26th 
July  1869,  all  autiiorities  levying  rates  upon  occupiers  may  exempt 
buildings,  or  parts  of  buildings,  used  exclusively  for  Sunday  or 
ragged  schools,  from  payment  of  any  rate.  A  Sunday-school  is 
defined  to  mean  any  school  where  religious  instruction  is  given 
gratuitously  to  children  or  young  persons  on  Sunday,  or  where 
classes  or  meetings  are  held  on  week-days,  with  the  same  object  in 
view.  A  ragged  school  is  a  school  used  for  the  gratuitous  education 
of  young  people  of  the  poorest  classes,  and  from  which  no  pecuniary 
benefit  is  derived,  except  by  the  teachers." 

Militia  5/(wm— "The  Act  17  &  18  Vict  c.  106,  sec.  36,  enacts 
that  no  place  provided  for  the  keeping  of  militia  stores,  under  this 
or  any  former  Act,  nor  any  buildings  or  premises  appurtenant 
thereto,  shall  be  liable  to  be  valued  or  assessed  to  any  county, 
burgh,  parochial,  or  other  local  rates  or  assessments." 

Volunteer  Stores.—''  The  Act  26  <fe  27  Vict  c.  65,  sec.  26,  pro- 
vides that  the  commanding-officer  shall  appoint  a  proper  storehouse 
for  the  depositing  and  safe  keeping  of  such  arms,  ammunition,  or 
stores.  Every  such  storehouse  shall  be  free  from  all  county, 
parochial,  or  other  local  rates  and  assessments." 

Crown  property  is  also  exempt  from  assessment  Property  held 
by  the  Crown,  such  as  barracks,  post-office,  inland  revenue  buildings, 
and  lands  or  premises  held  and  used  by  the  Crown  for  national 
purposes,  are  also  among  the  subjects  of  exemption.  Thus  in 
Advocate-General  v.  Edinburgh,  22nd  January  1850  (12  D.,  456), 
it  was  decided  that  a  building  held  in  property  by  the  Crown,  and 
occupied  exclusively  for  public  and  national  purposes,  is  not  liable 
to  police  or  other  local  assessments;  and  in  Lord  Clerk -Register 
V,  Edinburgh,  19th  May  1826  (1  Fac,  579),  the  General  Register 
House  was  found  not  liable  to  police  assessment,  under  an  Act 
which  expressly  excepted  certain  other  public  buildings. 

In  Parochial  Board  of  Langholm  v.  Commissioners  of  Supply  of 
Dun.friesshire,  23rd  June  1885  (Scot  Law  Rev.,  265),  it  was  held 
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that  police  stations  are  exempt  from  poor  and  school  rate  as  well 
as  from  income-tax. 

Lands  and  Premises  held  for  Charitable  Purposes, — By  many  Local 
Acts  these  are  also  exempt  from  assessment,  and  where  such  exemp- 
tions exist  they  will  continue  under  this  Act  till  repealed. 

In  Chalmers'  Hospital  v.  Magistrates  of  Edinburgh,  8th  March 
1881  (8  R,  577),  the  Edinburgh  Municipal  and  Police  Act, 
1879,  sec.  70,  exempted  from  burgh  assessment  "  any  house  or 
building  which  is  solely  occupied  for  purposes  of  public  charity,  or 
any  premises  exempted  from  taxation  by  public  law."  The  directors 
of  a  charitable  hospital  in  Edinburgh,  in  order  to  extend  the 
usefulness  of  the  hospital,  opened  certain  additional  wards — which 
they  had  otherwise  not  sufficient  funds  to  support  —  to  patients 
who  should  pay  3s.  per  day  for  board.  Held,  that  the  fact 
that  certain  patients  contributed  to  the  cost  of  their  own  mainten- 
ance did  not  deprive  the  hospital  of  the  character  of  a  building 
"  solely  occupied  for  purposes  of  charity,"  and  that  it  was  entitled 
to  exemption. 

In  Surveyor  of  Taxes  v,  Fasson,  19th  May  1883  (10  R.,  870),  it 
was  held  that  a  house  erected  within  the  grounds  of  a  large  public 
infirmary,  for  the  residence  of  the  medical  superintendent,  was  to  be 
regarded  as  part  of  the  infirmary,  and  was  thus  exempt  from  assess- 
ment for  inhabited  house  duty. 

But  the  exemption  must  be  clear  and  express,  otherwise  it  will 
not  apply.  In  the  British  Fisheries  Society  v.  Henderson,  27th 
February  1866  (4  M.,  492),  it  was  held  that  a  society  incorporated 
by  Statute,  which  had  authority  to  appoint  constables  within  the 
limits  of  a  harbour  belonging  to  it,  was  nevertheless  liable  to  assess- 
ment under  the  General  Police  Act,  20  &  21  Vict.  c.  72,  for  support 
of  the  police  of  the  county  in  which  the  harbour  was  situated,  there 
not  being  in  the  society's  Special  Acts  any  provision  exempting  it 
from  such  assessment. 

If  the  exemption  be  clearly  expressed,  it  will  apply,  Thus 
in  North  British  Railway  Company  v.  Commissioners  of  Supply  for 
Lanark,  10th  December  1868  (7  M.,  201),  a  Railway  Act  pi-ovided 
that  the  ground  conveyed  to  the  company  should  "  not  be  liable  for 
any  duties  or  casualties  to  the  superiors,  nor  for  land-tax,  nor  any 
public  or  parish  burdens."  Hddy  in  conformity  with  Scottish 
North-Eastem  Railway  Company  v,  Gardiner  (2  M.,  537),  that  the 
company  was  exempt  from  assessment  for  police,  prison,  and  county 
rates. 

In  England,  "by  the  Telegraph  Act,  1868,  all  land,  property,  or 
undertakings,  purchased  or  acquired  by  the  Postmaster-General  under 
that  Act,  shall  be  assessable  and  rateable  in  respect  to  local, 
municipal,  and  parochial  rates,  assessments,  and  charges,  at  sums  not 
exceeding  the  rateable  value  at  which  such  land,  property,  and 
undertakings  were  properly  assessed  or  assessable,  at  the  time  of 
such  purchase  or  acquisition,  31  &  32  Vict.  c.  110.  sec.  22.  A 
mandamus  does  not  lie  to  the  Postmaster  General  to  pay  the  rate, 
for  the  Treasury  alone  are  to  decide  what  sum  is  payable  under  tlie 
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Act.     St.  Marylebono  v.  Postmaster-General  (28  L.  T.,  N.  S.,  336  ; 
37  J.  P.,  196)."— Glen,  p.  409. 

In  Robertson  v.  The  Local  Authority  of  Cults,  11th  July  1883 
(20  S.  L.  R.,  766),  on  a  construction  of  the  Public  Health 
(Scotland)  Act,  1867,  30  <fe  31  Vict.  c.  101,  sec.  89,  it  was  held 
that  an  inhabitant  of  a  special  water  supply  district,  who  keeps  cows 
and  sells  their  milk,  is  liable  to  a  special  assessment  for  water  rates 
in  respect  of  them,  and  is  not  exempt  on  the  ground  that  they  are 
domestic  animals,  and  that  the  water  taken  for  them  is  for  domestic 
use.  The  question  was  raised,  Whether,  in  the  event  of  the 
inhabitant  refusing  to  pay  the  additional  assessment  so  imposed,  the 
Local  Authority  would  be  entitled  to  the  remedy  of  cutting  off  the 
water  supply  from  him,  by  disconnecting  the  private  service  pipe 
from  the  main,  and  the  Court  indicated  that  the  Local  Authority 
had  also  this  remedy. 


Borrowing  of  Money  for  the  General  Purposes 
OF  THIS  Act. 

374.  Power  to  Commissioners  to  borrow  Honey 
for  the  purposes  of  tliis  Act. — It  shall  be  lawful  for  the 
Conamissioners  to  borrow  and  take  up,  for  any  of  the  purposes 
of  this  Act,  or  for  repayment  of  any  moneys  borrowed  for 
such  purposes  under  this  or  any  former  Acts,  which  shall  have 
fallen  due  to  the  lenders  thereof,  such  sum  or  sums  and  at 
such  time  or  times  as  the  Commissioners  shall  deem  necessary 
for  such  purposes :  Provided  always,  that  in  all  cases  where 
it  shall  be  necessary  to  borrow  any  sum  or  sums  for  the  said 
purposes  of  this  Act,  it  shall  be  lawful  for  the  Commissioners, 
and  they  are  hereby  required,  at  their  first  annual  meetin*^ 
for  assessment  after  such  borrowing,  if  the  respective  rates  of 
assessment  then  leviable  do  not  amount  to  the  respective 
maximum  rates  by  this  Act  authorised,  to  assess  all  owners  or 
occupiers  of  premises  within  the  burgh,  respectively  liable  in 
the  several  assessments  under  this  Act,  in  such  additional 
assessments,  beyond  the  sums  necessary  for  such  respective 
purposes,  as  will  produce  a  fund  equal  to  three  per  centum 
per  annum  upon  the  sum  or  sums  of  money  so  borrowed 
respectively,  and  also  to  the  annual  interest  of  such  borrowed 
sum  or  sums,  which  sum  of  three  per  centum  per  annum  the 
Commissioners  shall  annually  appropriate,  set  apart,  and 
invest,  at  the  highest  rate  of  interest  which  can  be  had  for  the 
same,  in  the  public  funds,  or  in  any  chartered  or  other  bank. 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  iSg2.  583 

or  on  heritable  security,  as  a  sinking  fund,  applicable  and  to 
be  applied  by  the  Commissioners  from  time  to  time  to  the 
repayment  of  the  moneys  borrowed,  until  the  respective  debts 
shall  be  extinguished ;  or  the  Commissioners  may  agree  with 
the  lender,  so  that  the  said  amounts  of  three  per  centum  shall 
annually  be  receivable  by  him  in  liquidation  pro  tanto  of  the 
principal  debt :  Provided  always,  that  such  additional  assess- 
ment shall  at  no  time  increase  the  whole  assessment  leviable 
beyond  the  maximum  rates  of  assessment,  as  the  case  may 
be,  allowed  by  this  Act ;  and  provided  also,  that  no  sum  of 
money  shall  be  borrowed  until  an  estimate  of  the  amount 
required  shall  have  been  laid  before  the  Commissioners,  or 
until  the  expiration  of  six  weeks  after  public  notice  shall  have 
been  given  by  the  Commissioners  of  the  amount  so  proposed 
to  be  borrowed,  and  the  purpose  to  which  the  borrowed  money 
is  to  be  applied,  in  some  newspaper  in  ordinary  circulation 
within  such  burgh;  and  provided  further,  that  the  proposal 
to  borrow  shall  be  disposed  of  at  the  next  meeting  of  the 
Commissioners  six  weeks  after  such  public  notice,  and  that 
the  sum  borrowed  shall  not  exceed  the  amount  so  advertised, 
without  a  further  estimate  and  notice  in  manner  above 
provided. 

See  sub-head  (9),  sec.  4,  for  definition  of  **  Commissioners,"  (4) 
"burgh,"  (22)  "owners,"  (21)  "occupiers,"  (16)  "promises;"  sec. 
50  as  to  meeting  of  Commissioners  and  notices  necessary. 

It  will  be  observed  that  the  Commissioners  are  only  authorised  to 
borrow  (a)  for  the  purposes  of  the  Act,  or  (6)  for  repayment  of  any 
moneys  borrowed  for  such  purposes,  under  this  or  any  former  Actp, 
which  shall  have  fallen  due  to  the  lenders  thereof.  There  is  no 
definition  of  the  words  "purposes  of  the  Act."  In  the  1862  Act, 
the  words  "  police  purposes,"  except  where  otherwise  limited,  meant 
and  included  the  whole  Act,  except  the  enactments  under  the  head 
with  respect  to  the  promotion  of  public  health.  The  purposes  of 
this  Act  may  therefore  be  assumed,  unless  otherwise  expressly 
limited,  to  include  the  whole  provisions  of  this  Act,  but  nothing 
outwith  the  same.  In  repaying  loans  under  any  former  Act,  caro 
will  require  to  be  exercised  in  view  of  the  expression  that  this  can 
only  be  done  of  any  moneys  borrowed  "  for  such  purposes." 

The  section  is  not  very  clearly  arranged,  and  it  may  be  well  to 
point  out  that  the  next  matter  to  attend  to  is  the  proviso  at  the  end, 
that  no  sum  of  money  shall  be  borrowed  until  an  estimate  of  the 
amount  required  shall  have  been  laid  before  the  Commissioners,  or 
until  the  expiration  of  six  weeks  after  public  notice  shall  have  been 
given  by  the  Commissioners  of  the  amount  so  proposed  to  be  borrowed. 
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and  the  purpose  to  which  the  borrowed  money  is  to  be  applied,  in 
some  newspaper  in  ordinary  circulation  >vithin  such  burgh ;  and  pro- 
vided further,  that  the  proposal  to  borrow  shall  be  disposed  of  at  the 
next  meeting  of  the  Commissioners,  six  weeks  after  such  public  notice, 
and  that  the  sum  borrowed  shall  not  exceed  the  amount  so  advertised, 
without  a  further  estimate  and  notice  in  manner  above  provided. 

The  word  "  or  "  in  this  proviso  is  clearly  a  slip.  The  notice  must 
not  be  regarded  as  an  alternative  but  as  a  supplement  to  the  estimate, 
the  "  or ''  having  not  an  alternative,  but  a  copulative  signification,  as 
indicated  by  the  use  of  the  conjunction  "and"  in  the  expression 
"estimate  and  notice"  at  the  end  of  the  section.  In  short,  the 
"or"  should  be  read  "nor." 

Then,  at  the  first  annual  meeting  for  assessment  after  borrowing, 
the  Commissioners  are  required,  if  the  respective  rates  of  assessment 
then  leviable  do  not  amount  to  the  respective  maximum  rates 
authorised  by  the  Act,  to  assess  the  owners  and  occupiers  liable  in  the 
several  assessments,  in  such  additional  assessments  as  will  produce  a 
fund  equal  to  three  per  centum  per  annum  on  the  amount  borrowed 
for  the  redemption  of  the  loan. 

The  additional  assessment  must  at  no  time  increase  the  whole 
assessment  leviable  beyond  the  maximum  rates  allowed  by  the 
Act. 

The  1862  Act  did  not  contain  the  proviso  as  to  agreeing  with  the 
lender  to  receive  the  three  per  centum  in  liquidation  of  his  debt  A 
burgh  desirous  of  borrowings:  had  a  proposal  to  enter  into  an  arrange- 
ment with  an  English  banking  company  upon  this  plan,  but,  being 
doubtful  of  its  legality,  took  the  opinion  of  Counsel,  l^lr.  Mackintosh 
(now  Lord  Kyllachy)  who  said : — 

"  I  am  of  opinion  that  the  memorialists  are  entitled  to  enter  into 
an  arrangement  with  the  proposed  lenders,  by  which  they  shall  bind 
themselves  and  their  successors  in  office  to  make,  by  way  of  deposit 
with  the  lenders'  bank,  the  annual  "  appropriation  and  investment  of 
a  sum  of  five  per  centum  per  annum  on  the  amount  borrowed,  which 
by  sec.  384  of  the  Statute  they  are  required  to  make  with  a  view  to 
the  creation  of  a  sinking  fund. 

"  I  do  not  consider  that  the  Commissioners  are  limited  to  Scotch 
banks  in  making  this  deposit,  and  I  am  therefore  of  opinion  that 
neither  they  nor  their  successors  could  be  compelled  to  discontinue 
the  deposit  with  the  lenders,  or  to  uplift  the  deposits  previously 
made.  It  is  a  difierent  and  more  difficult  question  whether  the 
Commissioners  could  bind  their  successors  to  continue  the  de- 
posits in  question,  or  to  adhere  to  any  particular  mode  of  invest- 
ment of  the  instalments  of  the  sinking  fund,  but,  on  the  whole,  I  am 
of  opinion  that  such  an  arrangement  is  not  prohibited  by  the  Act, 
and  is  within  the  powers  of  the  Commissioners,  who  may,  I  think, 
make  all  ordinary  and  reasonable  stipulations  in  connection  with  loans, 
which  they  are  empowered  to  effect.  I  do  not  see  that  any  interest  of 
the  ratepayers  can  be  prejudiced  by  the  proposed  arrangement,  at  all 
events  if  the  rate  of  interest  allowed  by  the  lenders  upon  the 
deposits  is  to  be  at  or  over  the  rate  charged  upon  the  loan ;  or,  in 
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other  words,  if  matters  are  made  to  be  in  the  same  position  as  if  the 
instalments  were  applied  from  time  to  time  in  li(]uidation  of  the 
loan — which  latter  is  a  procedure  which  sec.  384  expressly  contem- 
plates." 

The  General  Police  and  Improvement  (Scotland)  Act,  1862,  pro- 
vides, sec.  196,  that  the  Police  Commissioners  of  a  burgh  are 
"entitled  to  borrow  for  the  purpose  of  making,  enlarging,  re-con- 
structing, and  maintaining  sewers,"  on  the  security  of  the  sewer 
rates,  "  such  sums  of  money  as  the  Commissioners  shall  deem  neces- 
sary for  that  purpose,  and  to  assign  the  .  .  .  rates  in  security  of  the 
money  so  to  be  borrowed,"  and  declares  that  the  provisions  of  the 
Act,  with  regard  to  the  borrowing  of  money  and  granting  of  bonds 
in  security,  shall  apply  to  money  borrowed  for  purposes  falling 
under  this  section. 

Sec.  384 — "  It  shall  be  lawful  for  the  Commissioners  to  borrow 
and  take  up  for  any  of  the  purposes  of  this  Act,  other  than  the  con- 
struction, alteration,  or  maintenance  of  sewers  as  hereinbefore  provided," 
any  sums  of  money  thought  necessary.  The  Commissioners  are 
authorised  "  to  assess  all  owners  or  occupiers  of  premises  within  the 
burgh,  respectively,  liable  in  the  several  assessments  under  this  Act, 
in  such  additional  assessments,  beyond  the  sums  necessary  for  such 
respective  purposes,  as  will  produce  a  fund  equal  to  five  per  centum 
per  annum  upon  the  sum  or  sums  so  borrowed  respectively,  and  also 
to  the  annual  interest  of  such  borrowed  sum  or  sums,  which  sum  of 
five  per  centum  per  annum  the  Commissioners  shall  annually  appro- 
priate, set  apart,  and  invest  ...  as  a  sinking  fund,  applicable  and 
to  be  applied  by  the  Commissioners  from  time  to  time  to  the 
repayment  of  the  moneys  borrowed,  until  the  respective  debts  shall 
be  extinguished." 

The  Commissioners  of  a  police  burgh  raised  a  sum  of  money  upon 
the  security  of  the  special  sower  rate  of  a  separate  drainage  district, 
for  the  purpose  of  constructing  sewers.  The  sewers  were  constructed, 
and  the  Commissioners,  believing  themselves  authorised  by  sec.  384 
of  the  General  Police  Act,  1862,  imposed  an  assessment  upon  the 
separate  drainage  district,  which  in  their  opinion  was  sufficient  not 
only  to  pay  the  interest  upon  the  borrowed  money,  but  also  to  form 
a  sinking  fund  for  repayment  of  the  capital  within  twenty  years. 
Certain  ratepayers  objected  to  assessment,  on  the  ground  that  it  was 
ultra  vires  of  the  Commissioners.  Heldy  that  the  assessment  was 
legal,  because  either  (1)  sec.  384  of  the  Statute  applied  to  the  matter 
of  borrowing  money  for  making  sewers,  and  the  Commissioners  had 
acted  within  the  provisions  of  the  Statute;  or,  (2)  if  it  did  not, 
sec.  196  imposed  no  directions  as  to  the  manner  of  borrowing,  or  the 
time  within  which  the  money  was  to  be  repaid ;  that  therefore  the 
action  of  the  Commissioners  was  not  forbidden  by  the  Act,  and,  as 
an  act  of  administration,  was  within  their  powers.  Macdonald  v. 
Mickel,  17th  March  1892  (29  S.  L.  R.,  530). 

In  Clydebank  Commissioners  v,  Paterson,  etc.,  15th  May  1891 
(7  Scot.  Law  Rev.,  253),  it  was  held  that  the  phraseology  of 
clauses  196  and  197  is  general,  and  sufficiently  comprehensive  to 
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include  power  to  borrow  money  for  purchasing  sewers,  and  that  the 
assessment  therefore  is  leviable  on  owners  of  lands,  under  clause  96 ; 
and  that  clause  394  is  not  intended  to  apply  to  every  slight  deviation 
of  a  side  drain,  which  it  may  be  found  necessary  to  disturb,  whilst 
carrying  out  a  general  drainage  scheme. 

The  additional  sum  raised  by  assessment  to  form  a  sinking  fund,  for 
repayment  of  the  money  borrowed  to  meet  the  expense  of  water- 
works, is  not  to  be  regarded  as  profits  of  the  undertaking  for  the 
purposes  of  the  income-tax. 

In  Glasgow  Water  Commissioners  v.  Miller,  22nd  Jan.  1886 
(13  R.,  489),  the  Glasgow  Corporation  Water  Commissioners,  by 
Local  Act,  wore  empowered  (1)  to  levy  a  compulsory  rate  on  all 
dwelling-houses  within  the  municipal  boundaries ;  (2)  to  fix  a  rate  for 
persons  who  chose  to  take  water  beyond  the  boundaries ;  and  (3)  to 
sell  water  to  manufacturers  and  others.  The  Act  required  the 
Commissioners  in  each  year  to  fix  a  rate  within  the  compulsory  area, 
sufficient,  with  the  other  income,  to  defray  the  annual  interest  on 
debt,  annual  expenses,  and  a  sum  to  form  a  sinking  fund  for  the 
redemption  of  debt,  and  directed  that  any  surplus  in  any  ono  year 
should  be  applied  to  reduce  the  rate  within  the  compulsory  area 
in  the  following  year.  HeUd,  that  while  the  rates  levied  within  the 
compulsory  area  were  to  be  regarded  as  sums  levied  to  defray  the 
cost  of  water  supply  within  the  district,  so  that  any  surplus  remain- 
ing over  could  not  be  regarded  as  profit,  any  surplus  of  rates  above 
outlay  collected  beyond  the  compulsory  area,  from  fales  to  manu- 
facturers, was  profit,  which  went  to  reduce  the  cost  of  water  supply 
to  those  within  the  compulsory  area,  and  was  liable  to  assessment 
for  income-tax  under  Schedule  D. 

375.  Commissioners  not  to  be  personally  liable. 

— No  Commissioner,  or  oflBcer  acting  under  the  Commis- 
sioners, shall  be  personally  liable  for  the  repayment  of  any 
money  so  borrowed,  but  all  such  obligations  shall  be  deemed 
and  be  taken  to  be  granted  on  the  sole  security  of  the  rates 
and  assessments,  authorised  to  be  assessed  and  levied  as  herein- 
before provided,  and  on  the  public  halls  or  buildings  or  other 
works  for  which  the  loan  or  money  borrowed  is  applied. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (3) 
"  buUding." 

In  Royal  Burgh  of  Renfrew  v.  Murdoch,  2nd  June  1892  (19  R., 
822),  the  Town  Council  of  a  burgh,  which  had  adopted  the  Burgh 
Harbours  (Scotland)  Act,  1853,  borrowed,  in  terms  of  the  Act,  a 
sum  of  money  for  the  extension  and  improvement  of  the  harbour  of 
the  burgh,  and  granted  a  bond  and  disposition  in  security  to  the 
lender,  in  the  form  of  Schedule  B  of  the  Act  The  bond  bore : 
"  We  hereby  bind  the  burgh  to  pay  "  to  the  lender  the  sum  borrowed, 
"...  and  we  hereby  assign  to  him  the  rates  authorised  to  be  levied 
at  the  said  harbour  "  by  the  Act 
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The  harbour  rates  having  become  insufficient  to  pay  the  interest 
•on  the  bond,  and  the  Town  Council  having  declined  to  pay  it  out 
of  the  common  good  of  the  buvgh,  the  lender  charged  the  burgh  for 
payment. 

In  a  suspension  of  the  charge,  the  complainers  pleaded  that  the 
obligation  in  the  bond  was  limited  to  the  harbour  rates. 

The  Court  repelled  the  reasons  of  suspension,  holding  that  the 
burgh  was  liable  for  the  debt. 

376.  As  to  Bonds  to  be  Granted.— All  bonds  for 

moneys  to  be  borrowed  as  aforesaid  shall  be  signed  by  three 
Commissioners  and  the  Treasurer  of  the  Commissioners,  and 
may  be  in  the  form  and  tenor  following,  videlicet : — 

"  Number  \h&rc  state  the  number], 

"By  virtue  of  the  Burgh  Police  (Scotland)  Act,  1892,  we, 
the  Commissioners  of  the  burgh  of  [insert  the  name  of  the 
burgh,  and  if  a  royal  burgh  such  shall  be  stated,  as,  we,  the 
royal  burgh  of  ],  in  consideration  of  the 

sum  of  [insert  the  sum  in  words]  instantly  advanced  and  paid 
to  us  for  the  purposes  of  the  said  Act,  by  CD,  of  U.,  do 
hereby  bind  and  oblige  the  said  burgh,  out  of  the  first  and 
readiest  of  the  moneys  to  be  raised  under  the  annual  assess- 
ments, by  the  said  Act  authorised  to  be  imposed  and  levied, 
and  designated  the  assessment  or  rate  {as  the 

case  may  be),  to  pay  at  the  term  of  [insert  term  of  payment] 
to  the  said  CD.,  his  executors  or  assignees,  the  said  sum  of 
[state  the  suiri],  and  also  the  interest  thereof  at  the  rate  of 
[insert  the  rate  of  interest}  per  centum  per  annum  from  the 
date  hereof,  at  the  terms  of  Whitsunday  and  Martinmas  in 
each  year  until  the  said  sum  is  paid ;  and  for  the  further 
security  of  the  said  CD.  we  -do  hereby  assign  to  him,  his 
executors  or  assignees,  such  proportion  of  the  said  moneys  to 
be  raised  under  the  said  annual  assessment  as  shall  be  equiva- 
lent to  the  said  sum  now  paid  to  us,  and  the  interest  thereon 
as  aforesaid  from  the  dato  hereof  to  the  term  of  payment  ^ 
and  we  consent  to  the  registration  hereof  for  preservation  and 
execution. — In  witness  whereof  [insert  testing-clause  in  common 
form], 
-     "  K  Z.,  witness.  ^_^^  "  A,B.  ^ 

"  M.K,  witness.  (XSl  "  ^'^*  I  ^^^^' 

"  G,E,,  Ti-easurer." 
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And  till  repayment  such  bonds  respectively  shall  form  a  lien 
on  the  rates  and  assessments  under  this  Act  assigned  by  such 
bond,  and  shall  entitle  the  creditor  under  the  same  to  recover 
the  contents  thereof  from  the  Commissioners  and  their  officers, 
out  of  the  first  and  readiest  of  such  rates  and  assessments. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (8) 
"  treasurer,"  (4)  "  burgh." 

It  will  be  observed  that  bonds  are  to  bo  signed  by  three  Commis- 
sioners and  the  Treasurer,  not  by  the  Clerk,  as  is  required  in  the 
case  of  ordinary  deeds.     See  sec.  55,  sub-head  (2). 

377.  Bonds  may  be  Transferred  by  Indorsement 

— Such  bonds  may  be  assigned  by  indorsation  on  the  back 
thereof,  in  the  form  and  tenor  following,  videlicet: — 

"  I,  CD.  within  designed,  do  transfer  this  bond,  with  all 
right,  title,  or  interest  which  I  have  under  the  same,  to  E.F., 
his  [or  her,  cw  their,  as  the  case  may  6<j,]  executors  and  assig- 
nees.— In  witness  whereof  \i7iscrt  testinff-clause  in  common  form], 

"  KL.,  witness.  "  CDJ* 

"  Jf.JV.,  witness. 

See  sec.  378  as  to  notification  of  assignations  to  the  Clerk,  and 
their  registration. 

378.  Bonds  to  be  Recorded,  and  Assignations  to 

be  Registered. — There  shall  be  kept,  at  the  office  of  the 
Clerk  to  the  Commissioners,  a  register  of  such  bonds,  and 
within  fourteen  days  after  the  date  thereof  an  entry  shall  be 
made  in  the  register  of  the  number  and  the  amount  and  date 
thereof,  and  of  the  names  and  description  of  the  parties 
thereto,  as  stated  in  tlie  deed,  and  also  the  interest  payable 
on  the  same.  Every  such  register  shall  be  open  to  public 
inspection  during  office  hours,  at  the  said  office,  without  fee 
or  reward,  and  any  clerk  or  other  person,  having  the  custody 
of  the  same,  refusing  to  allow  such  inspection,  shall  be  liable 
to  a  penalty  not  exceeding  £5.  Before  such  bond  is  delivered 
to  the  creditor,  a  certificate  of  such  entry  shall  be  endorsed  on 
such  bond,  and  signed  by  the  Clerk  of  the  Commissioners ; 
and  all  assignations  of  such  bond  shall  be  notified  to  the 
Clerk  to  the  Commissioners,  who  shall  enter  in  the  register 
aforesaid  the  date  of  the  assignation,  the  names  of  the  parties 
thereto,  the  number  of  the  bond,  and  the  date  it  was  notified 
or  intimated  ;  and  a  certificate  of  such  entry  shall  be  endorsed 
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on  the  said  bond,  and  signed  by  the  Treasurer  and  Clerk  ;  and 
the  said  bond  beiug  so  certified,  the  assignee,  his  executors  and 
assignees,  shall  thereafter  be  entitled  to  the  benefit  of  such 
bond,  in  terms  of  such  assignation. 

See  sul>head  (8),  sec.  4,  for  definition  of  "Clerk,"  (9)  "Commis- 
sioners ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  and 
sees.  500  and  501  for  penalty  on  repetition  of  oflfences  and  power 
to  mitigate,  sees.  336  to  338  inclusive,  as  to  "notice." 

A  Clerk  to  Commissioners  had  omitted  to  register  a  bond  for 
borrowed  money,  and  to  indorse  a  certificate  of  regiislration  thereon 
before  delivering  the  bond  to  the  creditor.  In  an  action  of  declarator. 
Lord  Young  appointed  the  Commissioners  to  cause  a  certificate  of 
registration  to  be  endorsed  on  each  of  the  bonds  libelled,  and 
found  that  the  bonds  were  valid  and  binding.  The  Commissioners 
expressed  their  readiness  to  do  anything  to  assist  the  pursuers,  and 
to  comply  with  any  order  of  the  Court  in  the  case.  Gilraour  r. 
Campbell,  19th  Dec.  1874  (not  reported ;  Irons'  Manual,  p.  131,  and 
Ap.  p.  207). 

379.  Publio  Works  Loan  Commissioners  may  lend 

Honey. — It  shall  be  lawful  for  the  Public  Works  Loan 
Commissioners,  acting  in  the  execution  of  the  Public  Works 
Loans  Acts,  and  of  any  Act  amending  or  continuing  the  same, 
to  make  advances  to  the  Commissioners  upon  the  security  of 
all  or  any  of  the  moneys  or  rates  to  be  assessed  or  levied  by 
them  under  this  Act,  and  without  requiring  any  further  or 
other  security  than  a  mortgage  of  such  moneys  or  rates, 
repayable  by  such  instalments  within  a  period  not  exceeding 
thirty  years,  as  shall  in  each  case  be  agreed  upon :  Provided 
that  nothing  in  this  section  shall  be  held  to  limit  the  powers 
of  borrowing  conferred  upon  Local  Authorities  in  Scotland  by 
the  Public  Health  (Scotland)  Act,  1867,  Amendment  Act, 
1875  ;  and  the  reference  in  that  Act  to  any  enactment  hereby 
repealed  shall  be  deemed  to  refer  to  the  corresponding  enact- 
ment in  this  Act. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners." 
The  principal  Act  under  which  the  Public  Works  Loan  Commis- 
sioners are  empowered  to  lend  is  the  Public  Works  Loans  Act,  1875, 
38  &  39  Vict.  c.  89.  Schedule  I.  specifies  the  purposes  for  which 
they  may  grant  loans,  and  these  include  "  any  work  for  which  Police 
Commissioners  are  authorised  to  borrow  under  the  General  Police 
and  Improvement  (Scotland)  Act,  1862,  and  any  Act  amending  the 
same."  But  unless  authorised  specially  by  Statute,  the  rate  of 
interest  is  five  per  centum. 

By  the  Public  Health  Amendment  Act,  1875,  38  &  39  Vict  c. 
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74,  provision  is  niado  for  the  Public  Works  Loan  Commissioners 
lending,  at  a  low. rate  of  interest,  to  Local  Authorities  or  Police 
Commissioners  for  works  under  the  Sanitary  Acts.  The  expression 
"  Sanitary  Acts  "  is  defined  as  including  Part  IV.  sees.  6  and  10, 
and  Part  VL  sec  2,  of  the  General  Police  Act  of  1862.  The 
corresponding  provisions  of  this  Act  are  sees.  215-237,  257-269, 
and  374-379.  But,  in  practice,  sewers  and  water  are  the  only  pur- 
ix)ses  for  which  the  Loan  Commissioners  lend  to  the  Police  Commis- 
sioners, under  the  Public  Health  Amendment  Act,  1875.  The 
recommendation  of  the  Board  of  Supervision  is  required  to  these 
loans. 

^^  Mode  of  Repayment  of  Loajis, — Loans  under  the  Public  Health 
Amendment  Act,  1875,  are  usually  repaid  by  equal  annual  instal- 
ments of  the  principal,  with  a  yearly  diminishing  amount  of  interest. 
They  may  also  be  repaid,  by  way  of  annuity,  in  equal  annual  sums  of 
principal  and  intei-est,  during  the  whole  period  of  the  loan." 

"  Period  of  Kepayment, — The  Act  sanctions  the  repayment  of  loans 
being  spread  over  a  period  of  fifty  years.  But,  in  practice,  it  is  not 
usual  to  spread  them  over  more  than  from  thirty  to  forty  years ;  the 
general  principle  being  that  all  works  should  be  paid  for  by  the 
generation  by  which  they  are  undertaken." 

"Loans  obtained  by  County  Councils  must  be  repaid  in  thirty 
years.     See  Local  Government  Act,  sec.  67,  (2)." 

"A'a/e  of  Interest — The  following  is  the  scale  of  interest  charged 
on  loans : — 

**  Repayable  within  a  period  not  exceeding  thirty-five  years,  3J 
per  cent. ;  repayable  within  a  period  exceeding  thirty-five  years,  but 
not  exceeding  forty  years,  3J  per  cent. ;  repayment  within  a  period 
exceeding  forty  years,  but  not  exceeding  fifty  years,  4  per  cent. — 
See  Report  of  Public  Works  Loan  Commissioners  for  1885-6,  p.  6." 

^^  Loans  for  Harbours. — The  Local  Authority  is  authorised  to  charge 
the  Public  Health  Assessment  for  the  purpose  of  aiding  in  raising 
loans  for  harbours,  etc.,  or  in  guaranteeing  the  principal  and  interest 
of  such  loans.  See  the  Public  Works  Loans  Acts,  1882,  sec.  7 ;  and 
1887,  sec.  4  (2)."— Sk  el  ton,  p.  121. 

See  also  Local  Authorities  Loans  (Scotland)  Act,  1891. 


PART  VL— OFFENCES  AND  PENALTIES. 

Offences. 

380.  Penalties  for  Offenoes.  —  Every  person  who  is 
guilty  of  any  of  the  following  acts  or  omissions  within  the 
burgh  shall,  in  respect  thereof,  be  liable  to  a  penalty  not 
exceeding  the  respective  amounts,  or  to  imprisonment  for  a 
period  not  exceeding  the  respective  periods,  hereinafter  men- 
tioned, videlicet : — 
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To  a  penalty  of  £10,  or  nlteruatively,  without  penalty, 
to  imprisonment  for  sixty  days,  every  person  who— 

(1)  Wilfully  or  indecently  exposes  his  person. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (3)  "building," 
(16)  ** premises,"  (21)  "occupier,"  (20)  "Magistrates,"  (31)  "street;" 
p.  5,  "  person,"  (5)  "  carriage  ;"  sec.  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

Indecent  practices  with  female  children  under  the  age  of  puberty, 
are  punishable  with  an  arbitrary  fine. — Alison's  Principles  of  Criminal 
Law,  i.  225. 

The  "  assaulting  of  young  girls,  and  using  lewd  and  indecent  prac- 
tices and  behaviour  towards  them,  as  also  the  feloniously  and  publicly 
exposing  the  private  parts  of  the  body  in  a  shameless,  indecent  manner," 
are  relevant  charges.  A  conviction  of  an  offence  so  expressed  was 
obtained  in  the  case  of  Smyth,  20th  July  1819  (Shaw,  Just.,  2). 

In  the  case  of  H.M.  Advocate  v.  Philip,  2nd  Nov.  1855  (2  Irv.,  243), 
a  panel  was  convicted  of  using  lewd,  indecent,  and  libidinous  practices 
and  behaviour  towards  a  girl  under  puberty,  and  of  assault  in  a  lewd, 
indecent,  and  libidinous  manner  on  a  girl  of  twelve  years  of  age,  or 
thereby,  and  was  sentenced  to  transportation  for  fifteen  years.  An 
objection  was  stated  to  the  indictment,  in  so  far  as  it  charged  using 
lewd,  indecent,  and  libidinous  practices  and  behaviour  towards  a  girl 
about  the  age  of  puberty,  and  that  charge  was  withdrawn  by  the 
prosecutor.  A  direction  was  given  to  the  jury  that  the  description 
in  the  indictment  "  of  twelve  years  of  age  or  thereby,"  was  applicable 
to  a  girl  who  appeared  on  the  proof  to  be  within  sixteen  days  of 
thirteen  years. 

In  M*Kenzie  and  others  v.  Whyte,  14th  Nov.  1864  (4  Irv.,  570), 
the  complaint  set  forth  that  certain  parties  had  been  guilty  of  "  the 
crime  of  indecent  exposure  of  the  person,"  in  so  far  as  **  at  or  near 
a  part  of  the  River  South  Esk,  situated  opposite  or  near  to  Brechin 
Castle,  they  did  wickedly  and  feloniously  expose  their  persons  in  an 
indecent  and  unbecoming  manner,  and  did  take  off  their  clothes  and 
expose  themselves  on  the  banks  of  the  said  river  in  a  state  of  nudity, 
to  the  annoyance  of  the  lieges."  Hdd  irrelevant,  and  a  conviction 
proceeding  thereon  suspended. 

Indecent  Exposure. — It  has  been  held  in  England  that  a  person 
indecently  exposing  his  person  in  a  public  omnibus,  in  the  sight  and 
view  of  several  passengers  travelling  therein,  in  such  p  manner  that 
any  one  coming  in  might  see  the  exposure,  is  guilty  of  a  misde- 
meanour, and  indictable  for  a  nuisance  at  commo  1  law.  If  an 
indictment  for  such  a  nuisance  fail  to  conclude,  ad  commune 
nocumentum^  the  omission  is  cured  by  the  Statute  14  <fe  15  Vict.  c. 
100,  sec.  24.     The  Queen  v.  Holmes  (22  L.  J.,  N.  S.,  M.  C,  122). 

(2.)  Occupies  a  building  or  part  of  a  building,  and  suffers 
any   breach  of  the  peace   or  riotous  or  disorderly  conduct 
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within  the  same,  or  occupies  a  building  or  part  of  a  building 
or  other  place  of  public  resort  for  the  sale  or  consumption  of 
provisions  or  refreshments  of  any  kind,  and  knowingly  har- 
bours prostitutes,  or  suflFers  persons  of  notoriously  bad  fame, 
or  dissolute  boys  or  girls,  to  assemble  therein. 

In  Kirkton  v.  Cadenhead,  30th  Oct.  1880  (4  Coup.,  366),  a  pub- 
lican charged  with  breach  of  the  conditions  of  his  certificate,  by 
permitting  or  sufifering  women  of  notoriously  bad  fame  to  assemble 
and  meet  together  in  his  public-house,  upon  a  complaint  containing 
two  separate  charges,  on  being  convicted  and  sentenced  to  pay  a 
cumtdo  fine  applicable  to  both  charges,  appealed,  on  the  ground 
that  facts  found  proved  were  not  sufficient  in  law  to  warrant  a 
conviction  under  the  second  charge.  Held,  that  upon  the  facts 
stated  the  second  charge  had  not  been  established,  and  as  the  fine 
could  not  be  apportioned,  the  appeal  sustained  and  the  sentence  set 
aside. 

Opinion,  per  Lord  Young,  That  to  support  such  a  charge  of  breach 
of  certificate,  it  must  be  proved  that  the  assembling  or  meeting  had 
reference  to  the  bad  character  of  the  persons  assembling. 

Opinion,  per  Lord  Adam,  That  the  notoriety  of  the  bad  character 
necessary  to  establish  such  a  charge  is  not  sufficiently  proved  by 
the  statement  of  police  officers,  who  also  stated  that  they  did  not 
know  if  such  notoriety  extended  beyond  the  police  force.  In 
this  case  there  was  nothing  to  show  that  the  publican  knew  the 
character  of  the  parties,  and  there  was  nothing  in  their  appearance 
or  conduct  on  the  occasions  libelled  to  lead  to  the  inference  of  bad 
character. 

In  the  case  of  Maxwell  v,  Malcolm,  12th  Nov.  1879  (7  R.,  Just.,  5), 
one  of  the  terms  and  conditions  on  which  the  cei-tificate  for  public- 
houses  is  granted  is,  that  the  holder  "  do  not  permit  or  suflfer  men 
or  women  of  notoriously  bad  fame,  or  girls  or  boys,  to  assemble  and 
meet "  within  his  premises.  Circumstances  which  held  sufficient  to 
justify  a  conviction  against  a  public-house  keeper  for  "  permitting 
women  of  notoriously  bad  fame  to  assemble  and  meet  within  his 
public-house." 

In  Prentice  v,  Linton,  7th  Feb.  1883  (5  Coup.,  210),  it  was  held 
that  it  was  unnecessary,  in  a  conviction  following  upon  a  complaint 
which  charged  the  two  ofi*ences  under  sec.  278  of  the  Edinburgh 
Municipal  and  Police  Act,  1879,  of  keeping  and  managing  a  brothel, 
and  of  knowingly  harbouring  prostitutes,  to  find  the  accused  guilty 
of  each  ofi'ence  by  separate  findings,  and  in  the  sentence  to 
separate  the  amount  of  penalty  applicable  to  each  ;  and  a  conviction 
following  upon  such  a  complaint  sustained,  which  found  the  com- 
plaint proved,  and  sentenced  to  a  cumulo  penalty,  with  imprisonment 
for  a  period  mentioned  until  said  fine  paid. 

Sec.  337  of  the  General  Police  and  Improvement  (Scotland) 
Act,  1862,  enacts,  that  every  person  occupying  or  keeping  any  house 
or  other  premises  within  a  burgh,  who  shall  permit  any  breach  of 
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the  peaco  within  his  premises,  "or  shall  knowingly  harbour  prosti- 
tutes, or  permit  or  suffer  men  and  women  of  notoriously  bad  fame,  or 
dissolute  boys  and  girls,  to  meet  and  assemble  therein,  or  shall  know- 
ingly lodge,  entertain,  or  harbour,  to  the  annoyance  of  the  inhabit- 
ants, any  prostitute,  or  idle  rogue  or  vagabond,  shall  be  liable,"  etc 
In  Abbot  V.  Grant,  26th  May  1882  (9  R.,  Just,  26),  the  occupier  of  a 
house  was  charged  under  the  foregoing  enactment,  in  so  far  as  he,  on 
certain  days  within  his  house,  "  did  knowingly  harbour  prostitutes," 
viz.  two  women,  whose  names  are  given.  The  accused  was  convicted 
of  "  the  contravention  charged,"  and  took  a  case  under  the  Summary 
Prosecutions  Appeal  Act,  1875,  for  the  opinion  of  the  Court  on  the 
question,  "  "Was  the  respondent  bound  to  libel  and  prove  that  the 
appellant's  knowingly  harbouring  of  prostitutes  was  to  the  annoyance 
of  the  inhabitants  ? "  In  the  case  the  Magistrate  stated  that  the  three 
police  constables  had  deponed  to  the  two  women  being  prostitutes, 
and  the  women  themselves  deponed  that  they  lodged  with  the 
accused,  paying  him  so  much  per  week.  No  other  facts  were  stated 
the  appellant  having  assumed  in  argument  that  the  facts,  as  stated  in 
the  case,  were  the  whole  facts  proved.  The  respondent  moved  the 
Court  to  remit  the  case  for  amendment,  on  the  ground  that  other  facts 
had  been  proved  which  it  had  not  been  thought  necessary  to  state, 
in  order  to  raise  the  question  of  law.  The  Court  {diss.  Lord  Adam) 
refused  the  motion,  and  quashed  the  conviction,  on  the  ground  that 
the  mere  lodging  of  prostitutes  was  not  an  offence  under  the  Statute. 

In  Milton  v,  MThee,  27th  Oct.  1892  (10  R.,  Just.,  20),  the 
occupier  of  a  house  was  charged  under  the  Glasgow  Police  Act,  1866, 
sees.  136,  137,  and  142,  with  knowingly  suffering  her  house  to  be 
used  for  the  purpose  of  harbouring  prostitutes  for  the  purpose  of 
prostitution.  The  person  appealed  to  the  Court  of  Justiciary,  and  con- 
tended that  as  only  one  other  prostitute  had  been  found  in  the  house 
besides  the  appellant  herself,  no  contravention  of  the  Statute  had  been 
proved,  and  that  the  complaint  was  irrelevant  from  want  of  specifica- 
tion, in  respect  that  the  names  of  the  prostitutes  alleged  to  have  been 
harboured  had  not  been  libelled.     The  Court  dismissed  the  appeal 

Various  Local  Police  Acts  have  similar  provisions,  and  in  a  case  in 
the  Edinburgh  Police  Court  the  question  arose  whether  a  conviction 
under  the  Glasgow  Police  Act  could  be  founded  on  by  tlie  prosecutor 
for  a  similar  offence  under  the  Edinburgh  Police  Act,  so  as  to 
warrrant  the  Magistrate  in  imposing  the  penalty  for  a  second  offence. 
Acting  Sheriff-Substitute  Baxter  decided  that  it  could  not.  The  de- 
cision appears  sound,  as  a  conviction  under  a  Local  Police  Act  shoull 
have  no  effect  beyond  the  jurisdiction  to  which  that  Act  applies. 

Prostitittes, — In  England,  a  licensed  alehouse  is  a  place  of  public 
resort  for  the  sale  of  refreshments,  within  the  Town  Police  Acts,  10  & 
1 1  Vict.  c.  89,  sec.  35,  and  the  keeper  of  it  is  liable  to  penalties  under 
that  section  for  allowing  prostitutes  to  assemble  therein;  although  he 
may  also  at  the  same  time  be  guilty  of  an  offence  against  the  tenor 
of  his  licence,  under  the  9  Geo.  IV.  c.  61.  Cole  v,  Coulton  (29 
L.  J.,  N.  S.,  M.  C,  125). 

Brothels. — By  sec.  10  of  32  &  33  Vict.  c.  99,  every  person  who  kecj^s 
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any  place  where  excisable  liquors  are  sold,  etc.,  and  knowingly  permits 
or  suffers  thieves  or  reputed  thieves  to  meet  or  assemble  therein, 
shall  be  liable  to  a  penalty.  The  keeper  of  such  a  place,  who  know- 
ingly permitted  thieves  or  reputed  thieves  to  meet  and  assemble 
therein,  at  a  meeting  held  for  the  purpose  of  collecting  money  to  pay 
for  the  defence  of  a  person  about  to  be  tried  upon  a  criminal  charge, 
and  not  in  pursuance  of  any  unlawful  design,  or  for  the  purpose 
of  concerting  crimes,  or  for  misbehaviour,  was  found  to  have  been 
properlv  convicted  under  the  above  section.  Marshall  v.  Fox  (40 
L.  J.,  N.8.,  M.  C,  142). 

Dianrderly  Characters, — In  Greigt?.  Bendino  (27  L.  J.,  K  S.,  M.  C, 
294;  31  L.  T.,  97),  the  defendant  had  permitted  twenty  prostitutes, 
of  whose  character  he  was  aware,  to  meet  together  and  remain  in  his 
coffee-house,  with  a  number  of  men,  but  no  disorderly  conduct  was 
proved  to  have  taken  place  there,  and  the  Justices  dismissed  the  infor- 
mation ;  the  Court  of  Queen's  Bench  held,  under  a  Local  Act^  similar  in 
terms  to  an  alehouse  licence,  that  proof  of  disorderly  conduct  was  not 
necessary  to  justify  a  conviction ;  but  that,  as  it  did  not  appear  that 
the  prostitutes  were  allowed  to  remain  beyond  the  time  necessary  for 
taking  refreshment,  the  Justices  were  not  bound  to  convict. 

In  Eelasco  v,  Hannant,  and  Barton  v.  Hannant  (31  L.  J.,  N.  8., 
M.C.,  225 ;  6  L.  T.,  N.  S.,  577),  which  were  decided  under  the  Re- 
freshment Houses  Act,  23  Vict.  c.  27,  where  the  Magistrate  stated, 
in  the  special  case,  that  he  found  that  several  prostitutes  assembled  at 
night  in  the  house,  not  really  to  take  refreshment,  but  in  '*  furtherance 
of  prostitution,"  the  Court  held  that,  although  no  act  of  drunkenness, 
indecency,  or  impropriety  was  proved,  as  the  landlord  knew  the 
women  were  prostitutes,  there  was  suflScient  evidence  to  support  the 
conviction.  It  is  for  the  prosecution  to  say  for  what  purpose  they 
are  there  ;  and  if  there  is  reasonable  evidence  that  they  are  present 
for  the  purpose  of  pursuing  their  calling,  the  Justices  are  justified  in 
convicting. — Oke's  Magisterial  Synopsis,  13th  ed.,  vol.  L  p.  524. 

(3.)  Publishes,  prints,  or  offers  for  sale  or  distribution,  or 
sells,  distributes,  or  exhibits  to  view,  or  causes  ta  be  pub- 
lished, printed,  exhibited  to  view,  or  distributed,  any  indecent 
or  obscene  book,  paper,  print,  photograph,  drawing,  painting, 
representation,  model,  or  figure,  or  publicly  exhibits  any 
disgusting  or  indecent  object,  or  writes  or  draws  any  indecent 
or  obscene  word,  figure,  or  representation  in  or  on  any  place 
where  it  can  be  seen  by  the  public,  or  sings  or  recites  in 
public  any  obscene  song  or  ballad. 

Indecency, — A  herbalist  who  had  publicly  exposed  and  exhibited 
in  his  shop,  on  a  highway,  a  picture  of  a  man  naked  to  his  waist, 
and  covered  with  eruptive  sores,  so  as  to  constitute  an  exhibition 
offensive  and  disgusting,  was  held  guilty  of  a  nuisance,  although  there 
was  nothing  immoral  or  indecent  in  the  picture,  and  his  motive  was 
innocent     The  Queen  v.  Grey,  1864  (4  F.  and  F.,  73). 
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Printing  and  Publiahing, — In  some  counts  of  an  indictment,  the 
defendant  was  charged  with  unlawfully  and  knowingly  obtaining  and 
procuring  indecent  and  obscene  prints  and  libels,  in  order  and  for 
the  purpose  of  afterwards  publishing  and  disseminating  them;  in 
other  counts,  with  unlawfully  and  knowingly  preserving  and 
keeping  in  his  possession  indecent  and  obscene  prints  and  libels,  with 
the  intent  and  for  the  purpose  of  afterwards  publishing  and  dis- 
seminating them.  Heldy  on  writ  of.  error,  that  the  former  counts 
were  good,  as  the  obtaining  and  procuring  the  indecent  prints  and 
libels,  for  the  purpose  alleged,  was  an  act  done  in  commencing  u 
misdemeanour,  and  therefore  an  indictable  oflTence,  but  that  the 
latter  counts  were  bad,  as  they  alleged  no  act  done,  and  the  pos- 
session of  the  prints  and  libels  might  have  been  come  by  innocently. 
Dugdale  v.  The  Queen  (22  L.  J.,  N.  S.,  M.  C,  50). 

See  52  &  53  Vict  c.  18,  the  Indecent  Advertisement  Act,  1889. 

By  this  Act,  persons  affixing  indecent  or  obscene  pictures,  or 
written  or  printed  matter,  on  conspicuous  places,  or  delivering  or 
attempting  to  do  so,  or  exhibiting  such  to  any  person  in  the  street,  or 
throwing  such  down  the  area  of  a  house,  are  liable  to  a  penalty,  or 
imprisonment  (sec.  3).  Any  person  sending  others  to  do  these  acts 
is  also  liable  to  a  penalty  or  imprisonment  (sec.  4).  Any  advertise- 
ment relating  to  venereal  diseases  is  printed  or  written  matter  of  an 
indecent  nature,  within  the  meaning  of  sec.  3,  if  affixed  to  the  con- 
spicuous places  defined  (sec.  5).  A  constable  or  other  peace-officer  may 
arrest,  without  warrant,  any  person  whom  he  finds  committing  such 
offence  (sec.  6).     See  sub-sec.  (5)  as  to  posting  of  indecent  placards. 

In  Dingwall  v,  Stevenson,  2nd  Nov.  1892  (30  S.  L.  R.,  43),  a 
person  was  charged  upon  a  complaint  which  set  forth  that  he  had 
"  contravened  seca  3  and  5  of  the  Indecent  Advertisement  Act,  1889, 
in  so  far  as  .  .  he  did  .  .  deliver  to  .  .  a  pamphlet  entitled  '  The 
Guide  to  Reason,'  relating  to  nervous  debility  or  other  complaint  or 
infirmity  arising  from  or  relating  to  sexual  intercourse,  in  contraven- 
tion of  the  sections  above  libelled.''  It  was  held  that  the  complaint 
was  irrelevant — by  the  Lord  Justice-Clerk  and  Lord  Rutherfurd  Clark, 
on' the  ground  that  it  did  not  set  forth  that  the  pamphlet  was  an 
advertisement ;  by  Lord  Trayner,  on  the  ground  that  it  did  not  set 
forth  that  it  was  of  an  indecent  or  obscene  nature. 

To  a  penalty  of  £5,  every  person  who — 

(4.)  Being  the  occupier  of  a  building  or  part  of  a  building, 
or  other  place  of  public  resort  for  the  sale  or  consumption  of 
provisions  or  refreshments  of  any  kind,  knowingly  suflfers  to 
remain  in  his  premises  any  constable  on  duty,  unless  for  the 
purpose  of  quelling  any  disturbance  or  restoring  order,  or 
directly  or  indirectly  supplies  such  constable  with  intoxicating 
or  excisable  liquor. 

The  General  Police  Act,  1857,  sec.  24,  enacts  that  "if  any 
victualler,  etc.,  shall  knowingly  harbour  or  entertain  any  constable. 


Digitized  by  V3OOQ IC 


596  BURGH  POLICE  (SCOTLAND)  ACT,  i8^, 

appointed  under  this  Act^  or  permit  such  constable  to  abide  or  remain 
in  his  house,  etc.,  to  the  neglect  of  his  duty,  during  any  part  of  the 
time  appointed  for  his  being  on  such  duty,"  such  victualler  shall  be 
subject  lo  a  penalty. 

In  Greig  tr.  Stewart,  23rd  Feb.  1877  (4  R.,  Just.,  13),  a  publican 
was  charged  under  this  section  before  the  Police  Court  of  A.,  in  so  far 
as  he  did  knowingly  harbour  or  entertain  X.,  Y.,  and  Z.,  police  con- 
stables for  the  A.  district,  ....  being  then  constables  vnthin  the 
meaning  of  the  said  Act,  or  did  permit  the  said  X.,  Y.,  and  Z.  to 
abide  or  remain  in  his  said  house,  etc.,  to  the  neglect  of  their  duty, 
during  part  of  the  time  appointed  for  their  being  on  such  duty."  It 
was  proved  that  two  of  the  constables  were  in  uniform,  and  on  duty, 
and  the  other  one  not ;  that  all  three  did  together  enter  the  publican's 
premises,  purchase  and  consume  a  certain  quantity  of  liquor,  but 
that  they  did  not  sit  down,  and  only  remained  four  or  five  minutes. 
The  publican  was  convicted  of  the  offence  charged,  and  fined  in  a 
slump  sum.  Conviction  quashed,  on  the  ground  that  it  was  general, 
i»  respect  of  harbouring,  etc.,  all  three  constables,  while,  as  regards 
one  of  these,  it  was  clear  the  offence  had  not  been  committed. 

Observatwm  on  the  prohibition  contained  in  the  General  Police 
Act,  1857,  sec.  24,  against  publicans  harbouring  police  constables 
during  the  hours  of  duty  : — 

In  Beggs  and  others  v.  Procurator-Fiscal  of  Police  Court,  Glasgow, 
6th  Feb.  1878  (15  S.  L.  R.,  347),  conviction  against  police  con- 
stables for  entering  a  public-house  "during  hours  of  duty,"  and 
taking  refreshment  there  "while  not  in  discharge  of  duty,"  sus- 
tained, and  appeal  dismissed. 

By  sec.  16  of  the  Licensing  Act,  1872,  applicable  to  England, 
"  If  any  person  supplies  any  liquor  or  refreshment,  whether  by  way  of 
gift  or  sale,  to  ifny  constable  on  duty,  unless  by  authority  of  some 
superior  of  such  constable,  he  shall  be  liable  to  a  penalty,  etc" 

A  constable  on  duty  and  in  uniform  went  to  the  house  of  a 
licensed  pei-son.  He  was  there  supplied  with  some  brandy  by  a 
servant.  He  did  not  go  there  by  the  authority  of  a  superior  officer, 
nor  was  the  brandy  supplied  by  the  authority  of  any  superior 
officer.  The  licensed  person  was  not  present  at  the  time ;  he  did 
not  know  that  the  brandy  was  supplied,  nor  had  he  given  any 
express  authority  to  the  servant  to  supply  it.  Held,  that  under  the 
above  section  he  was  liable  to  be  convicted.  Mullins  v,  Collins 
(43  L.  J.,  N.  S.,  M.  C,  67). 

But  see  Greenhill  v.  Stirling  (12  R,  Just.,  37),  where  express 
orders  not  to  supply  given. 

(5.)  AflSxes  or  causes  to  be  affixed  to  or  on  any  place 
where  it  can  be  seen  by  the  public,  or  delivers  or  exhibits  or 
causes  to  be  delivered  or  exhibited  to  any  inhabitant  or 
passenger  in  or  near  any  street,  or  sends  or  causes  to  be  sent 
through  the  post-office  any  bill  or  printed  or  written  paper  of 
an  obscene  or  indecent  nature. 
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See  under  sub-head  (3),  tupra, 

(6.)  Being  the  occupier  of  a  building  or  part  of  a  building, 
or  other  place  of  public  resort  for  the  sale  or  consumption  of 
provisions  or  refreshments  of  any  kind,  or  for  the  sale  or  con- 
sumption of  tobacco  or  cigars,  opens  his  premises  for  business 
before  five  o'clock  in  the  morning,  or  keeps  them  open  or 
does  business  therein  after  midnight,  unless  specially  allowed 
by  the  Magistrates. 

In  England,  the  resident  occupier  of  a  house  called  the  Cafe,  in 
Lower  Temple  Street,  Birminghiim,  in  which  were  found,  between 
eleven  and  twelve  o'clock  at  night,  seventeen  females  and  twenty 
gentlemen,  who  paid  for  and  were  supplied  with  cigars,  coffee,  and 
ginger-beer,  which  they  consumed  there,  was  convicted  of  keeping 
open  such  house  without  taking  out  a  licence  under  the  Act  23  Vict, 
c.  27,  sec.  6,  to  keep  a  refreshment-house,  and  this  was  affirmed  on 
appeal,  on  the  ground  that  the  house  was  "kept  open  for  public 
refreshment,  resort,  and  entertainment,"  and  required  such  a  licence. 
Muir  V.  Keay  (44  L.  J.,  N.  S.,  M.  C,  143). 

A  shop  consisting  of  one  room  only,  open  in  fronts  without  seats 
of  any  kind,  in  which  ginger-beer  and  lemonade  are  supplied  to  be 
drunk  at  the  counter,  and  kept  open  for  that  purpose  till  two  or 
three  o'clock  a.m.,  is  a  house  open  for  public  refreshment,  resort,  and 
entertainment,  within  the  meaning  of  the  Act  23  Vict.  c.  27,  sec.  6, 
and  requires  a  licence — Cleasby,  B.,  dissentiente,  Howes  r.  The 
Board  of  Inland  Revenue  (45  L.  J.,  N.  S.,  M.  C,  86). 

(7.)  Cruelly  beats,  or  ill-treats,  over-drives,  over-loads, 
abuses,  or  tortures,  or  causes  or  procures  to  be  cruelly  beaten, 
ill-treated,  over-driven,  overladen,  abused,  or  tortured,  any 
animal,  or  impounds  or  confines,  or  causes  to  be  impounded 
or  confined,  any  animal,  and  refuses  or  neglects  to  provide 
and  supply  such  animal  with  fit  and  wholesome  food  and 
water. 

Cruelhj  to  JmmoZ*.— In  Wright  v.  Rowan,  23rd  Jan.  1890  (17 
R.,  Just,  28),  A.,  residing  in  Irvine,  the  owner  of  a  horse,  was 
charged  with  contravening  the  Prevention  of  Cruelty  to  Animals 
Act,  1850,  by  causing  it  to  draw  a  cart  when  it  was  unfit  to  be 
worked,  from  having  an  open  sore  beneath  the  saddle.  At  the  time 
of  the  alleged  cruelty  the  horse  was  being  worked  by  A.'s  servant  in 
Ayr,  and  it  was  not  proved  that  A.  had  any  knowledge  of  the  con- 
dition of  the  horse  at  the  time.  Heldy  that  personal  knowledge  of 
the  condition  of  the  horse,  or,  at  least,  good  reason  to  believe  that 
suffering  would  be  caused  to  the  animal,  was  necessary  to  the  com- 
mission of  the  offence,  and  therefore,  that,  on  the  facts  proved,  A.  was 
not  liable  to  be  convicted. 
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"  In  England,  the  owner  of  a  horse,  who,  knowing  it  to  be  incurably 
diseased  and  in  pain,  merely  omits  to  have  it  slaughtered,  commits 
no  offence  within  sec  2  of  the  12  &  13  Vict.  c.  92.  But  if  he 
keeps  the  animal  in  such  a  manner  that  it  is  inevitably  put  to  intense 
pain  in  moving  about  a  field  in  its  efforts  to  graze,  in  order  to  support 
life,  he  thereby  commits  an  act  of  cruelty,  and  an  offence  under  the 
Act  of  "  torturing  or  causing  the  animal  to  be  tortured  "  as  much  as 
if  he  had  actually  tortured  it  with  his  own  hand.  Everett  v.  Da  vies 
(38  Law  Rep.,  360;  26  W.  R.,  332)."— Oke's  Magisterial  Synopsis, 
vol.  i.  p.  384. 

Cutting  CocJa^  Comhs,  12  &  13  Vict  c.  92,  sec.  2.— Upon  an 
information  against  the  respondents,  under  12  &  13  Vict  c.  92,  sec.  2, 
for  cutting  the  combs  of  cocks,  evidence  was  given  that  the  operation 
caused  great  pain,  and  was  inflicted  in  order  to  fit  the  birds  for  one  or 
other  of  two  purposes :  cock-fighting  or  winning  prizes  at  exhibitions. 
The  Magistrates  having  referred  to  the  Court  the  question  whether 
the  case  was  one  of  the  class  contemplated  by  the  Statute,  held^ 
by  Kelly,  C.  B.,  that  the  respondents  did,  as  a  matter  of  fact, 
**  cruelly  ill-treat,  abuse,  or  torture  the  birds ; "  that,  as  a  matter  of 
law,  the  act  could  not  be  justified  by  the  purpose  of  cock-fighting, 
and  that  the  respondents  ought  to  have  been  convicted.  By 
Cleasby,  B.  (without  expressing  any  opinion  upon  the  facts),  that 
neither  the  purpose  of  cock-fighting  nor  that  of  winning  prizes  at 
exhibitions  would  prevent  the  case  from  being  within  the  Statute. 
Murphy  r.  Manning  (2  Ex.  D.,  307). 

In  Renton  v,  Wilson,  3rd  July  1888  (15  R.,  Just,  84),  in  a 
complaint  against  a  cattle-dealer  for  a  contravention  of  the  same 
Statute,  1850,  by  sawing  off  the  horns  of  oxen  close  to  the  skull,  it  was 
proved  that  the  operation  caused  great  pain  to  the  animals  operated 
on,  but  that  it  was  in  common  use  throughout  the  counties  of  Fife, 
Forfar,  and  Kincardine,  as  a  means  of  preventing  the  cattle  doing 
each  other  harm  by  goring  one  another,  or  when  in  trucks;  and 
that  in  other  districts,  operations  securing  the  same  result,  but 
painless,  were  made  use  of.  The  Sheriff-Substitute  acquitted  the 
accused.  In  an  appeal  the  Court  affirmed  the  judgment,  holding 
that  the  operation  being  a  customary  operation,  for  a  legitimate  and 
useful  purpose,  did  not  infer  a  contravention  of  the  Act 

The  Court  of  Appeal  in  Ireland,  in  a  similar  case,  arrived  at  the 
same  result  as  the  Scotch  Court,  while  in  England  a  different  view 
was  taken.  In  a  later  Scotch  case  the  Court  of  Justiciary  confirmed 
their  previous  opinion.  Todrick  r.  Wilson,  13th  March  1891  (18  R., 
Just,  41).  ' 

In  Cornelius  v.  Grant,  8th  June  1880  (7  R.,  Just,  13),  A. 
was  walking  along  the  street,  when  a  large  dog  attacked  two 
small  dogs  which  accompanied  him.  For  a  considerable  time  A. 
endeavoured  in  vain  to  separate  the  dogs,  and  finally  struck  the 
large  dog  twice  with  a  knife,  thereby  inflicting  two  wounds,  of 
which  the  dog  subsequently  died.  Hdd,  that  A.  was  not  guilty  6f 
"  wanton  cruelty,"  within  the  meaning  of  sec.  1  of  the  Prevention  of 
Cruelty  to  Animals  (Scotland)  Act,  1850. 
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In  Anderson  v.  Wood,  29th  Nov.  1881  (9  R,  Just.,  6),  a  complaint 
under  the  same  Statute,  which  set  forth  that  Uie  panel,  a  cab-driver, 
did  cruelly  ill-treat,  or  cause  to  be  ill-treated,  a  horse  in  his  possession, 
or  under  his  charge,  by  causing  or  allowing  said  horse  to  remain 
yoked  to  a  cab  on  the  public  road  .  .  .  during  the  night  of  the  18th 
and  morning  of  the  19th  October  1881,  said  horse  suffering  severely 
from  hunger,  cold,  and  exposure,  held  relevantly  libelled  {diss. 
Lord  Young,  who  held  that  the  facts  libelled  did  not  necessarily 
involve  cruelty  in  the  sense  of  the  Statute). 

Ob$tsrfxdpm$,  per  Lord  Young  and  Lord  Craighill,  on  Lord  Neaves' 
opinion  in  Wilson  v,  Johnstone  (1  R.,  Just.,  16) : — 

In  Wilson  v.  Johnstone,  28th  May  1874  (1  R,  Just,  16),  it  was 
held  that  a  complaint  against  a  butcher  for  contravention  of  the 
Fame  Statute  was  relevantly  laid,  which  set  forth  the  designation  and 
residence  of  the  accused,  and  that  on  a  certain  date  or  dates,  and  at 
a  certain  place  (where  he  conducted  part  of  his  business,  and  which 
was  in  the  immediate  neighbourhood  of  his  residence),  he  did  cruelly 
ill-treaty  etc.,  or  cause  or  procure  to  be  cruelly  ill-treated,  etc.,  certain 
oxen,  by  leaving  them  without  food,  although  the  complaint  did  not 
set  forth  personal  knowledge  of  the  facts  complained  of. 

In  Sharp  v.  Mitchell,  23ixl  May  1872  (2  Coup.,  273),  a  complaint 
which  cliarged  a  contravention  of  sec.  1  of  the  same  Statute,  by 
keeping  or  herding,  or  causing  400  sheep  to  be  kept  or  herded,  on 
Lmd  bearing  grass  or  other  food  totally  insufficient  to  feed  or  sustain 
such  a  number  of  sheep,  and  failing  to  supply  such  sheep,  or  cause 
them  to  be  supplied  with  sufficient  food,  whereby  said  sheep  were 
cruelly  treated,  and  part  thereof  died,  held  irrelevant,  in  respect 
that  it  did  not  contain  any  averment  or  intention  to  injure,  or  of 
knowledge  on  the  part  of  the  accused  that  the  supply  of  food  was 
insufficient 

In  Jack  V.  Campbell,  29th  Oct  1880  (8  R,  Just,  1),  a  dog  tres- 
passing in  a  field  chased  a  rabbit  therein.  A  coachman  in  the 
employment  of  the  proprietor  of  the  field  followed  the  dog,  and,* 
when  within  five  yards,  shot  at  and  hit  it,  the  gun  being  loaded  with 
No.  4  or  5  shot  The  dog  ultimately  recovered,  but  suffered  much 
pain  for  a  considerable  time.  The  coachman  was  convicted  on  a 
charge  of  "wanton  cruelty,"  under  the  Prevention  of  Cruelty  to 
Animals  (Scotland)  Act>  1850.  On  appeal,  the  Court  quashed  the 
conviction. 

Power  to  impound  stray  cattle  is  given  by  sec.  386  of  this  Act. 

CrueUyto  AnimcUs. — In  England,  the  keeper  of  a  common  pound 
is  not,  as  such,  within  the  words  in  sec.  5  of  12  &  13  Vict, 
c  92,  "a  person  who  impounds  or  confines,  or  causes  to  be  im- 
pounded or  confined,"  animals  brought  to  his  jwund  ;  he  is,  therefore, 
not  under  an  obligation  to  provide  such  animals  with  food  and  water, 
nor  subject  to  the  penalty  for  not  doing  so.  Dargan  v,  Davies 
(46  L.  J.,  M.  C,  122). 

See  Johnstone  and  others  e?.  Abercrombie,  23rd  Dec  1892.  This 
was  a  suspension  of  a  conviction  upon  a  complaint  chai^ng  the  com- 
plainers  with  an  offence  against  the  Act  for  the  Prevention  of  Cruelty 
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to  Animals.  The  charge  wa8  that  the  complainers,  Robert  Johnstone, 
labourer;  Samuel  Craig,  fireman;  James  Graham,  labourer;  and 
William  Pirrie,  planer,  Paisley,  did,  on  11th  June  1892,  on  the 
west  side  of  Torrhall  Garden,  in  the  parish  of  Kilbarchan,  wantonlj 
and  cruelly  ill-treat,  abuse,  or  torture,  or  cause  or  procure  to  l» 
wantonly  and  cruelly  ill-treated,  abused,  or  tortured,  two  or  more 
cocks,  by  wantonly  and  cruelly  lighting  said  cocks,  or  causing  them 
to  be  fought,  armed  with  metal  spurs,  whereby  one  of  the  cocks  was 
killed  and  another  was  grievously  wounded  and  disabled.  The 
charge  was  at  the  instance  of  John  Abercrombie,  Procurator-Fiscal, 
Paisley,  and  the  Justices  found  it  proven,  and  imposed  a  fine  of  £3 
on  Pirrie,  or  thirty  days*  imprisonment,  the  other  three  being 
sentenced  to  thirty  days*  imprisonment^  without  the  option  of  a  fine. 
The  Court  held  the  judgment  to  be  unsound,  and  quashed  the 
conviction. 

To  a  penalty  of  40s.,  every  person  who — 

(8.)  Alters  or  defaces  the  name  or  address,  or  the  distinct- 
ive mark  or  inscription  on  any  barrel,  box,  bag,  plank,  or  other 
article  which  does  not  belong  to  him,  without  the  authority 
of  the  owner. 

(9.)  Behaves  in  a  riotous,  violent,  or  indecent  manner. 

In  Ferguson  t;.  Camochan,  8th  July  1889  (16  R.,  Just,  93),  under 
a  complaint  for  a  breach  of  the  peace,  it  was  proved  that  the  accused, 
in  his  house,  which  was  situated  in  a  street  in  a  burgh,  had,  early  on 
Sunday  morning,  for  a  considerable  period,  used  loud  language,  and 
oaths  and  imprecations,  which  had  been  heard  by  two  constables,  at 
a  distance  of  thirty  yards  from  his  house. 

The  Court  sustained  a  conviction,  holding  that  the  acts  proved 
amounted  to  a  breach  of  the  peace,  as  being  acts  calculated  to  cause 
reasonable  apprehension  to  the  lieges. 

Hendry  v.  Ferguson,  13th  Juno  1883  (10  R.,  Just.,  63).  A  Police 
Court  complaint  charging  a  man  with  having,  within  a  hall  occupied 
by  the  Salvation  Army,  and  during  a  meeting  of  a  branch  of  that 
Army,  conducted  "himself  in  a  riotous,  outrageous,  and  disorderly 
manner,  by  then  and  there  shouting  and  screaming  at  the  top  of  his 
voice,  or  otherwise  creating  a  noise  and  disturbance,  whereby  the 
said  meeting  was  interrupted  and  disturbed,  and  a  breach  of  the 
peace  committed,"  held  to  be  a  relevant  complaint,  and  a  general 
conviction  following  thereon  susteined. 

In  Armour  v.  Macrae,  9th  Mar.  1886  (13  R.,  Just.,  41),  it  was 
held  that  a  complaint,  setting  forth  that  the  accused  had  been 
guilty  of  a  breach  of  the  public  peace,  in  so  far  as  at  a  public  political 
meeting,  when  the  meeting  was  invited  to  put  questions  to  a  parlia- 
mentary candidate,  the  accused,  instead  of  asking  questions, 
"addressed  the  meeting,  and  upon  being  called  to  order  by  the 
chairman,  refused  to  obey  him,  and  persisted,  notwithstanding 
repeated  calls  to  obey  him,  in  refusing  to  do  so,  and  did  behave  in 
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an  excited  and  disorderly  manner,  and  did  iutermpt^  obstruct,  and 
disturb  the  proceedings  of  the  said  meeting,  and  did  persist  in  so 
doing,  though  warned  and  admonished  by  the  chairman  and  others 
to  desist  therefrom,  in  consequence  of  which  a  disturbance  was 
created,  and  the  chairman  had  to  bring  the  meeting  to  a  close,"  by 
all  or  part  of  which  parties  present  at  said  meeting,  or  some  of  them, 
were  annoyed  and  alarmed,  and  a  breach  of  the  public  peace  was 
committed,  was  not  relevant. 

Bewglass  and  others  v.  Blair,  10th  Feb.  1888  (15  R.,  Just.,  45). 
Heldy  tiiat  a  summary  complaint^  setting  forth  that^>  time  and  place 
libelled,  certain  persons,  duly  designed,  did  "  form  part  of  a  disorderly 
crowd  of  persons,  and  behave  in  a  disorderly  manner,  and  annoy 
and  disturb  the  lieges,  and  commit  a  breach  of  the  public  peace," 
was  a  relevant  complaint  under  the  above  Act. 

In  Deakin  and  others  v.  Milne,  27th  October  1882  (10  R.,  Just., 
22),  four  persons  were  charged  in  the  Police  Court  of  a  burgh  with 
breach  of  the  peace,  and  also  "with  breach  of  the  terms  of  a 
proclamation  made  and  published  by  the  Magistrates  "  of  the  burgh, 
"by  virtue  of  the  powers  conferred  on  them  by  the  Act,"  1606, 
c  17  ("an  Act  for  the  Staying  of  Unlawful  Conventions  within  a 
burgh,  and  for  assisting  of  the  Magistrates  in  the  execution  of  their 
offices"). 

The  accused  were  convicted  of  both  the  ofifences  charged,  and 
fined.     They  took  a  case. 

The  following  facts  were  stated  : — The  accused  were  members  of 
a  body  known  as  the  "  Salvation  Army."  The  proclamation  (which 
did  not  bear  to  be  founded  on  the  Act,  1606,  c.  17)  was  to  the 
effect  that  the  Magistrates,  finding  that  processions  of  the  Salvation 
Army  were  leading  to  riotous  proceedings,  and  were  likely  to  cause 
a  breach  of  the  peace,  thereby  prohibited  all  such  processions, 
and  gave  notice  that  all  persons  thereafter  taking  part  therein 
would  render  themselves  liable  to  prosecution.  This  proclamation 
had  been  duly  published.  On  the  occasion  libelled,  the  "accused 
marched  in  procession  carrying  a  flag"  through  various  streets  of 
the  town,  "  singing  and  shouting  aloud  at  the  top  of  their  voices,  so 
loud,  as  deponed  to  by  one  of  the  witnesses,  as  to  be  heard  over  half 
of  the  town,  waving  their  arms  and  gesticulating  in  a  grotesque 
manner,  causing  the  assemblage  of  a  mob  of  persons,  and  obstructing 
the  whole  passage  of  the  said  streets  from  pavement  to  pavement  on 
each  side,  to  the  annoyance  of  the  lieges,  and  causing  a  breach 
of  the  peace,  and  in  violation  of  the  terms  of  the  said  pro- 
clamation." 

The  appellants  contended  (1)  that  on  the  facts  proved  no  breach 
of  the  peace  at  common  law  had  been  committed,  and  (2)  that  it 
was  beyond  the  powers  of  the  Magistrates  to  issue  the  proclamation, 
whether  at  common  law  or  under  the  Act  libelled,  which  the 
appellants  aUeged  to  be  in  desuetude,  and,  at  all  events,  not  applic- 
able to  their  case. 

The  Court  dismissed  the  appeal,  and  affirmed  the  determination 
of  the  Magistrates. 
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In  Huttonr.  Main,  5th  November  1891  (19  R,  Just.,  5),  a  police 
complaint  charged  that  on  a  particular  evening,  and  on  a  street  in 
Leith,  the  accused  persons  **  did  loudly  read,  sing,  pray,  and  preach, 
and  did  continue  to  do  so  for  half-an-hour,  by  which  a  large  crowd 
was  collected,  and  the  residents  and  others  in  the  neighbourhood 
were  annoyed  and  disturbed."  Heldy  that  this  did  not  constitute 
a  relevant  charge  of  any  offence  at  common  law,  and  conviction 
following  thereon  set  aside. 

The  Glasgow  Police  Act,  1866,  sec.  135,  sub-sec.  (5),  imposes  a 
penalty  on  "  every  person  who  ia  riotous,  disorderly,  or  indecent  in 
his  behaviour."  In  Ritchie  ».  MThee,  etc.,  25th  October  1882  (10 
K.,  Just,  9),  a  person  was  charged  with  a  contravention  of  this 
section,  by  having,  at  a  certain  place  and  on  a  certain  date,  "  been 
riotous  and  disorderly  in  his  behaviour,  by  shouting  aloud,  by  all 
which  or  part  thereof  a  noise  and  disturbance  was  created!,  and  a 
large  crowd  assembled,  and  the  lieges  were  annoyed."  The  accused 
was  convicted  of  the  offence  libelled.  Held,  that  the  complaint 
Avas  irrelevant  from  want  ol  specification,  and  conviction  therefore 
quashed. 

In  Durrin  and  Stewart  1?.  Mackay,  14th  March  1859  (3  Irv., 
341),  two  persons  were  apprehended  on  an  evening  by  the  police, 
but  were  liberated  on  finding  bail  to  appear  in  the  Police  CJourt  on 
the  following  day.  On  that  day  evidence  was  led  against  them,  but 
the  case  was  delayed.  They  were  thereafter  served,  for  the  first 
time,  with  a  criminal  complaint^  and  on  the  day  following  the 
service  they  were  tried  and  convicted.  Hdd,  under  the  circum- 
stances, that  there  was  no  ground  for  setting  aside  the  sentence  as 
illeg«iL 

Disorderly  conduct  is  a  police  offence,  and  may  be  dealt  with 
summarily  in  the  Police  Court 

Circumstances  in  which  leave  to  amend  a  bill  of  suspension  of  a 
Police  Court  sentence  was  refused : — 

In  Law  and  Turner  v,  Linton,  18th  November  1861  (4  Irv., 
106),  certain  persons  were  charged  in  the  Police  Court  of  Edin- 
burgh, under  the  Edinburgh  Police  Act  of  1848,  with  breach  of 
the  peace  by  disorderly  conduct,  and  two  of  them  with  suffering  dis- 
orderly conduct  at  the  same  time  and  place.  The  charge  of  breach  of 
the  peace  having  been  found  not  proved,  and  the  persons  charged  with 
suffering  disorderly  conduct  having  been  convicted,  a  suspension, 
at  their  instance,  on  the  ground  that  the  riot  not  having  been 
proved,  they  could  not  be  legaUy  convicted  of  suffering  it^ 
refused. 

Refusal  to  separate  the  trials  of  several  panels  is  not  a  relevant 
ground  of  suspension,  unless  it  amounts  to  oppression. 

In  Jackson  t?.  Linton,  27th  February  1860  (3  Irv.,  563),  in  a 
suspension  of  a  sentence  of  imprisonment,  pronounced  against  the 
suspender  in  Edinburgh  Police  Court,  on  complaint  at  instance  of 
Chief  Constable  and  Procurator-Fiscal  of  Court,  it  was  urged  that, 
it  having  been  decided  in  the  case  of  Ure,  15th  February  1858  (3 
Irv.,    10),  that  attempt  to  steal  was  not  a  crime  known   to  the 
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law,  the  complaint  of  attempting  to  pick  pockets  was  more  vague 
and  objectionable,  and  the  charge,  consequently,  irrelevant.  The 
Lord  Justice-Clerk,  Inglis,  said  :  "  A  good  deal  of  the  difficulty  which 
occurs  on  first  reading  this  complaint  arises  from  its  being  assumed 
on  both  sides  that  this  is  a  libel,  and  that  we  are  bound  to  consider 
it  as  a  libeL 

"  But  I  am  satisfied  that  it  is  not  necessary,  in  the  Police  Court, 
that  such  a  charge  should  be  put  into  the  shape  of  a  proper  libel. 
It  is  not  necessary  to  set  forth,  in  an  abstract  proposition,  the  offence 
meant  to  be  charged,  and  then  to  set  forth  the  species  fadi  in  a 
regular  minor  proposition.  On  the  contrary,  when  we  come  to 
consider  the  matter,  such  a  form  of  complaint  would  not  only  be 
inconvenient,  but  would  put  a  stop  to  the  trial  of  what  are  properly 
police  offences.  I  think  the  mode  of  charging  the  offence  here  is 
sufficient,  and  that  it  is  sufficient  in  a  police  offence  to  charge  a 
j»risoner  with  attempting  to  pick,  pockets  at  a  particular  time  and 
place.  As  to  its  criminality,  I  have  never  had  any  doubt  It  is  a 
breach  of  the  peace,  and  a  breach  of  the  peace  with  a  felonious 
intent.  I  think,  therefore,  that  the  offence  itself  was  clearly  charge- 
able as  a  police  offence,  and  that  it  is  properly  set  forth  here." 

A  similar  decision  was  given  in  the  case  of  Kane  r.  Lang  (High 
Court),  5th  March  1860.  The  suspender  was  there  charged  with 
liaving  contravened  sec.  173  of  the  Glasgow  Police  Act,  "  actor,  or  art 
and  part,  in  so  far  as  the  said  Michael  Kane  did,  on  the  morning  of 
Tuesday,  the  21st  day  of  January  current,  permit  a  breach  of  the 
peace,  or  riotous  or  disorderly  conduct,  within  the  house  or  premises 
occupied  or  rented  by  him,"  etc.  He  was  convicted,  and  fined  in 
the  sum  of  £10.  He  brought  a  bill  of  suspension  of  the  sentence, 
on  the  ground,  inter  alia,  that  it  was  not  sufficient  merely  to  charge 
a  person  with  permitting  a  breach  of  the  peace.  It  was  necessary 
that  the  complaint  should  specify  the  facts,  to  show  whether  they 
warranted  the  charge. 

The  Lord  Justice-Clerk  said  :  "  The  clause  of  the  Act  of  Parliament 
makes  it  an  offence  to  permit  a  breach  of  the  peace  within  any 
liouse  occupied  by  the  offender."  The  charge  here  is,  that  the 
suspender  committed  this  offence.  If  we  required  a  proper  libel 
here,  I  should  say  that  this  is  not  a  proper  Yibei  It  has,  properly 
speaking,  no  minor  proposition,  but  in  such  police  cases  no  libel  is 
required  at  all.  It  is  sufficient  that  the  prosecutor  should  say  that, 
at  a  certain  time  and  place,  an  offence  cognisable  by  the  Police  Act 
was  committed.  The  other  judges  concurred,  and  the  bill  of 
suspension  was  refused,  with  expenses. 

In  Stevenson  v.  Lang,  7th  Sept.  1878  (4  Coup.,  76),  upon  a  com- 
plaint brought  under  clause  135,  sub-sec.  (5),  of  the  Glasgow  Police 
Act  of  1866,  29  &  30  Vict.  c.  273,  charging  the  crime  of  baing 
**  riotous  and  disorderly  in  his  conduct  by  throwing  pease-meal  or 
soot,  or  otherwise  creating  a  noise  or  disturbance,**  the  Stipendiary 
Magistrates  sentenced  a  youth  of  fifteen  years  of  age  to  receive 
fifteen  stripes.  The  Statutes  set  forth  in  the  warrant  upon  which 
the  sentence  proceeded  were  the  Acts  14  &  15  Vict  c  27,  and  25 
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Vict.  c.  18.  The  sentence  which  had  been  asked  in  the  complaint 
was  a  fine,  or  alternatively  imprisonment,  in  support  of  a  suspension  of 
the  sentence.  It  was  pleaded  (1 )  That  the  complaint  did  not  set  forth 
a  relevant  charge ;  (2)  That  a  different  penalty  had  been  imposed 
from  what  the  Statute  stated  and  contemplated,  and  from  what  was 
craved;  (3)  That  the  sentence  was  illegal,  because  one  of  the 
Statutes  on  which  it  proceeded  had  been  repealed,  and  the  other 
did  not  apply.  Hdd^  apart  from  the  other  questions  raised,  that  the 
conviction  fell  to  be  quashed,  in  respect,  (1)  that  the  Act  14  &  15 
Vict  c.  27,  was  repealed,  and  the  Act  25  Vict.  c.  18,  gave  no 
warrant  for  whipping,  except  in  the  case  of  boys  not  above 
fourteen ;  and  (2)  that  the  whipping  was  not  sanctioned  by  the 
common  law  in  such  a  case  as  that  in  question. 

(10.)  Commits  a  nuisance,  or  uses  any  obscene,  abusive,  or 
iudecent  language  to  the  annoyance  of  any  person. 

The  expression  "  commits  a  nuisance  "  is  vague,  and  no  definition 
is  given  of  nuisance  as  here  used ;  but  the  phrase  is  part  of  common 
speech,  and  is  well  understood. 

In  England,  "  an  owner  of  property  was  held  not  to  be  justified 
in  giving  a  person  into  custody,  found  (popularly  speaking)  com- 
mitting a  nuisance  against  his  premises,  unless  he  was  fairly  justified 
in  believing  that  the  person  had  the  intention  to  soil  or  deface  the 
premises  within  the  meaning  of  the  Metropolitan  Police  Act,  2  &  3 
Vict.  c.  47,  sec  54,  or  the  intention  to  commit  damage  or  injury,  oc 
spoil  the  premises  within  the  meaning  of  the  Malicious  Injuries  to 
Property  Act,  24  &  25  Vict.  c.  97,  sec.  52 ;  nor  was  he  entitled 
to  notice  of  action  for  having  given  the  persons  into  custody 
without  such  justification.  Bayley  v.  Alfred  (10  L.  T.,  N.  S.,  523)."— 
Glen,  765. 

(11.)  Is  drunk  while  in  charge  in  any  street  or  other  place 
of  any  carriage,  horse,  cattle,  or  steam-engine,  or  when  in 
possession  of  any  loaded  firearms. 

See  sec.  382  a3  to  habitual  drunkards. 

In  England,  in  Martin  r.  Pridgeon  (28  L.  J.,  N.  S.,  M.  C,  179 ; 
33  L.  T.,  119),  the  defendant  was  summoned,  under  sec.  29  of  the 
Towns  Police  Clauses  Act,  1847,  for  being  drunk  and  riotous  in  a 
street ;  the  drunkenness  in  the  street  was  proved,  but  not  the  riotous 
conduct,  and  the  Magistrates  convicted  him  of  drunkenness  under 
the  21  Jac.  I.  c.  7;  it  was  held  (Lord  Campbell,  C.  J.,  and 
Coleridge,  J.),  that  it  was  not  a  case  of  variance  with  this  section 
of  11  &  12  Vict  c.  43,  for  the  variance  meant  is  a  difference 
between  the  mode  of  stating  and  the  mode  of  proving  the  same 
thing  in  substance,  but  that  this  was  a  proof  of  something  totally 
different,  and  the  defendant's  appeal  was  allowed,  but  without  costs. 
This  case  is  confirmed  by  Soden  v.  Gray  (7  L.  T.,  N.  S.,  324) ; 
and  Reg.  r.  Brickhall  (33  L.  J.,  N.  S.,  M.  C,  156;  10 
L.  T.,  N.  S.). 
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(12.)  Uses  any  threatening,  abusive,  or  insulting  words  or 
behaviour,  with  intent  or  calculated  to  provoke  a  breach  of 
the  peace. 

Seo  under  sub-head  (9),  ^wjpTCL 

In  Stirling  v,  Murray,  13th  June  1883  (10  R.,  Just.,  59),  sec.  251 
of  the  General  Police  and  Improvement  (Scotland)  Act,  1862,  rendei-s 
persons  liable  to  fine  or  imprisonment,  **  who,  in  any  street,  .  .  . 
to  the  obstructipn,  annoyance,  or  danger  of  thei  residents  or 
[lassengers,  .  .  .  shall  use  any  threatening,  abusive,  or  insulting 
words  or  behaviour,  with  intent  or  calculated  to  provoke  a  breach 
of  the  peace,  or  whereby  a  breach  of  the  peace  may  be  occasioned." 

A  complaint  bore  that  the  accused  had  contravened  this  enact- 
ment, in  so  far  as  he  had  used  "abusive  or  insulting  words 
towards  J.  F.,  to  wit,  *You  are  a  damn  beast,'  whereby  such 
words  so  used  were  calculated  to  provoke  a  breach  of  the 
peace." 

The  accused,  having  been  convicted,  brought  a  suspension, 
pleading  that  the  complaint  was  irrelevant,  in  respect  that  it  did 
not  set  forth  that  the  words  were  used  to  the  obstruction,  annoy- 
ance, or  danger  of  the  residents  or  passengers. 

The  Court  suspended  tlie  conviction. 

It  will  be  observed  that  the  present  Statute  does  not  limit  the 
offence  to  one  committed  in  a  street.  See  Ferguson  v,  Carnochan 
(16  R.,  Just.,  93). 

A  complaint  under  the  same  section,  which  libelled  as  an  offence 
against  the  above  enactment,  the  marching  along  a  street  playing 
on  a  flute  the  tune  of  **  Boyne  Water,"  which  was  characterised 
merely  as  "abusive  or  insulting  to  all  or  one  or  more"  of  the 
residents  or  passengers,  and  whereby  it  was  alleged  merely  that  a 
crowd  was  collected,  and  the  residents  or  passengers,  or  some  of 
them,  obstructed  or  annoyed  or  put  in  danger,  was  found  irrelevant 
under  the  Statute  and  at  common  law,  inasmuch  as  it  did  not 
specify  the  character  and  associations  of  the  tune,  and  circum- 
stances under  which  it  was  specially  calculated  to  create  a  breach  of 
the  peace. 

Sentence  pronounced  on  the  above-mentioned  complaint  suspended 
by  the  High  Court  of  Justiciary,  notwithstanding  the  provision  in 
sec.  430  of  the  General  Police  Act,  1862,  that  suspensions  of 
judgments  by  virtue  of  the  Act,  "  must  be  presented  to  the  next 
Circuit  Court,"  on  the  ground  that  the  judgment  complained 
of  was  outwilh  the  Act— Marr  t?.  M*Arthur,  28th  May  1878 
(5  R,  Just.,  38). 

►  In  Clark  t\  Lang,  10th  May  1876  (3  Coup.,  268),  it  was  held 
that  a  complaint  which  charged  a  contravention  of  sec.  135,  art.  17, 
of  the  Glasgow  Police  Act,  1866,  in  so  far  as  the  accused  did  at  a 
time  and  place  libelled  "  use  words  or  behaviour  towards  "  a  person 
named  and  designed,  "  with  intent  to  provoke  a  breach  of  Uie  peace, 
or  whereby  a  breach  of  the  peace  may  have  been  occasioned,"  was 
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not  sufficiently  specific,  and  a  conviction  thereon  "of  the  offence 
libelled "  set  aside  accordingly.  Held^  that  an  appeal  upon  the 
above  grounds  was  not  excluded  by  the  provisions  for  finality  of 
judgment,  in  sees.  131  and  132  of  the  said  Police  Act,  said 
provisions  being  applicable  only  where  there  was  an  ez  facie  good 
complaint  and  conviction. 

In  Banks  t?.  M*Lennan,  16th  November  1876  (4  R.,  Just.,  8),  A. 
was  charged  at  common  law  before  the  Sheriff  with  "  the  crime  and 
offence  of  disorderly  conduct  in  a  public  street  **  (in  a  town  where 
there  was  no. Police  Magistrate),  by  using  insulting  and  abusive 
language  to,  or  of  and  concerning  B.,  who  was  then  peaceably 
passing  along  said  street,  calling  aloud  that  the  said  B.  was  a  thief, 
and  using  other  grossly  offensive  words  of  the  like  nature,  all  in  a 
manner  calculated  and  intended  to  provoke  a  breach  of  the  public 
peace."    Held^  that  the  charge  was  not  relevant 

Breach  of  the  Peace, — A  party  was  fined  15s.  by  the  Chief 
Magistrate  of  Kilsyth  for  a  breach  of  the  public  peace.  The 
statement  in  the  complaint  was  that  "he  did  assault  and  give 
threatening  language ''  to  parties  named.  The  complaint  found  not  to 
be  relevant,  and  conviction  quashed.  Galbraith  r.  Muirhead,  17th 
Nor.  1856,  (High  Court,  2  Irv.,  520). 

(13.)  Destroys,  pulls  down,  injures,  or  deraces  any  board  or 
convenience  for  the  reception  or  exhibition  of  advertisements, 
or  any  advertisement,  placard,  or  bill  affixed  thereto,  or  any 
placard  or  notice  issued  and  put  up  by  or  under  the  direction 
of  any  lawful  authority,  or  any  notice  of  the  position  of  a 
lire-plug  or  hydrant,  or  any  board  on  which  any  bye-law 
or  part  of  a  bye-law  of  any  lawful  authority  is  painted  or 
placed. 

By  sec.  292,  any  person  who  pulls  down,  injures,  defaces,  or 
destroys  any  index-plates  or  markings  showing  the  position  of  fire- 
plugs, is  liable  to  a  penalty  of  £5. 

(14.)  Damages,  defaces,  or  makes  any  mark  on  any  drink- 
ing fountain  or  trough,  or  on  any  work  appurtenant  thereto, 
or  pollutes  or  makes  unfit  for  drinking  by  man  or  animal  the 
water  in  any  such  fountain  or  trough,  or  washes  in  or  permits 
to  enter  into  that  water  any  dog  or  other  animal  under  his 
charge  or  accompanying  him. 

(15.)  Prints  or  otherwise  makes,  or  circulates  or  uses,  for 
any  purpose  whatever,  any  sham  bank  note,  or  a  paper  or 
document  resembling  in  size,  figure,  and  colour  any  bank  note 
of  any  banking  company. 

In  Her  Majesty's  Advocate  v.  Clunie,  14th  Mar.  1882  (9  R., 
Just,  15),  it  was  held  {diss.  Lord  Craighill)  that  sec.  6  of  the  Act 
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(45  Geo.  III.  0.  89),  which  imposes  certain  penalties  on  those  who 
possess  or  have  in  their  custody  *'  any  forged  or  counterfeited  hank 
note,  hank  hill  of  exchange,  or  hank  post  hill,  or  hlank  hank  note, 
hlank  hank  hill  of  exchange,  or  hlank  post  hill,  knowing  the  same  to 
he  forged  or  counterfeited,"  applies,  so  far  as  hank  notes  are  con- 
cerned, to  notes  of  the  Bank  of  England  only,  and  ohjections  to  the 
relevancy  of  a  charge  libelling  possession  of  forged  notes  of  the 
Royal  Bank  of  Scotland  sustained. 

In  England,  the  Act  24  &  25  Vict.  c.  98,  sec  16,  extends  to  the 
engraving  without  authority  of  notes  purporting  to  he  notes  of  a 
hanking  company  carrying  on  husiness  in  Scotland  only ;  notwith- 
standing that  sec.  55  enacts  that  nothing  in  the  Act  contained  shall 
extend  to  Scotland.     The  Queen  v,  Brackenridge  (1  C.  C,  133). 

381.    Penalties   for    oertain   Police   Offences. — 

Every  person  who  in  any  street  (and  for  the  purposes  of  this 
section  "  street "  shall  include  any  harbour,  railway  station, 
canal,  dep6t,  wharf,  towing-path,  public  park,  links,  common, 
or  open  area  or  space,  the  strand  and  sea-beach  down  to  low- 
water  mark,  and  all  public  places  within  the  burgh),  commits 
any  of  the  following  offences,  shall  be  liable  to  a  penalty  not 
exceeding  40s.  for  each  offence,  viz. : — 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh," 
(9)  "Commissioners,''  (13)  "house," (3) "building,"  (16)  "premises," 
(22)  "owner,"  (21)  "occupier;"  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition 
of  offences  and  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors. 

See  Wotherspoon  v,  Lang,  23rd  April  1868  (1  Coup.,  33)  where 
unenclosed  premises  belonging  to  a  railway  company,  which  were  at 
all  times  accessible  to  the  public,  and  paved  and  lighted  like  the 
public  streets,  fell  within  the  term  "  a  public  place  "  in  the  meaning 
of  the  Glasgow  Slaughter  Houses  Act,  1865. 

In  Heatherton  v,  Watson,  30th  Oct.  1879  (7  R,  Just.,'5)  a  coach- 
man was  convicted  of  an  offence  under  sec.  251  of  the  General  Police 
and  Improvement  Act,  1862,  "in  so  far  as,  on  the  4th  August  1879, 
he  did,  to  the  obstruction,  annoyance,  and  danger  of  the  residents 
or  passengers,  exercise  two  horses  on  the  foreshore,  within  the 
parliamentary  boundaries  of  the  burgh  of  North  Berwick." 

Sec.  261  provides  that  "every  person  who  in  any  street^  ...  to 
the  obstruction,  annoyance,  or  danger  of  the  residents  or  passengers, 
conunits  any  of  the  following  offences,  shall  be  liable  to  a  penalty," 
etc.,  and  sub-sec.  (1)  narrates  as  an  offence,  "exercising  any  horse  or 
animal." 

On  appeal,  the  Court  held  that  the  foreshore  was  not  a  "  street " 
within  the  meaning  of  the  section,  and  on  that  ground  quashed  the 
coi^viction. 
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It  may  be  that,  under  different  circumstances,  the  foreshore  might 
ho  held  to  be  a  "street"  The  Lord  Advocate,  Mr.  (now  Lord 
President)  Eobertson,  expressed  the  opinion  that,  "  if  the  decision  in 
the  North  Berwick  case  laid  down  a  rule  that,  whatever  use  may  be 
made  of  it  in  any  particular  place,  there  can  nowhere  be  a  street  on 
open  foreshore,  then  the  present  query  must  be  answered  in  the 
negative.  The  report  of  the  case,  however,  does  not  seem  to  warrant 
this  construction.  Treating  the  question,  then,  as  open,  I  consider  that 
foreshore  may  or  may  not  be  a  street  in  the  sense  of  the  Act,  accord- 
ing to  the  use  made  of  it.  In  the  case  stated,  the  facts  seem  to 
warrant  the  conclusion  that  it  is.  It  is  right,  however,  to  add  that 
I  consider  this  a  doubtful  question." 

The  facts  upon  which  this  opinion  was  given  were  stated  as 
follows:  "The  beach  is  almost  daQy  used  by  cabs  and  private 
carriages,  but  is  not  used  by  carts  for  ordinary  purposes,  and  only 
when  the  horses  are  driven  across  to  wade  in  the  sea.  But  there  is 
a  large  number  of  horses  and  carriages  used  for  bathing.  The  sands 
are  open  to  cart  and  carriage  traffic.  There  is  an  old  cart  road,  part 
of  the  county  system,  called  the  "  king's  road,"  leading  to  it  from 
the  great  post  road  at  the  west  end  of  the  town;  and  when  the 
east  section  of  the  terrace  at  J.  was  made,  there  was  a  causeway 
carriage  access  constructed  from  the  post  road,  in  place  of  an  existing 
road,  which  had  to  be  interfered  with  in  carrying  out  the  operations. 
This  was  done  on  the  requirement  of  the  County  Road  Superintend- 
ent, who  claimed  a  right  for  vehicles  to  enter  the  beach  from  the  post 
road  at  that  place,  an  access  having  existed  there  from  time  imme- 
morial. Besides  these,  there  are  carriage  entrances  from  the  High 
Street  by  Bath  Street,  Melville  Street,  and  Pitt  Street,  the  retaining 
wall  of  the  terrace  not  having  been  built  across  the  foot  of  these 
streets,  which  were  left  open  because  of  the  right  to  use  the  beach 
for  carts  and  carriages." 

In  Duffie  V,  M*Cormick,  24th  May  1892  (29  S.  L.  R,  660),  by 
sec.  123  of  the  Roads  and  Bridges  (Scotland)  Act,  1878,  which 
incorporates  sec.  96  of  the  General  Turnpike  Act,  1831,  it  is  enacted 
that  if  any  person  shall  drive  any  horse  or  carriage  of  any  description 
upon  any  footpath  or  causeway,  on  or  by  the  side  of  any  turnpike  road, 
made  or  set  apart  for  the  use  or  accommodation  of  foot-passengers, 
he  shall  be  liable  in  a  penalty. 

A  turnpike  road,  as  it  ran  through  a  police  burgh,  formed  the  main 
street  of  the  town.  Down  to  the  year  1878  the  Turnpike  Road 
Trustees  maintained  the  carriageways  of  uniform  breadth  situated  in 
the  centre  of  the  street.  In  1878,  under  sec.  47  of  the  Roads  and 
Bridges  Act,  the  Turnpike  Road  Trustees  were  succeeded  by  the  Police 
Commissioners  in  the  control  and  management  of  the  highway 
within  the  burgh.  On  either  side  of  the  carriageway  were  strips  of 
ground  of  irregular  breadth,  popularly  known  as  loanings.  The 
Turnpike  Road  Trustees  never  did  anything  for  these  loanings,  but  the 
Town  Council,  and  latterly  the  Police  Commissioners  of  the  burgh, 
had  maintained  them  as  footpaths  for  over  forty  years. 

Held^  that  the  Police  Commissioners  were  entitled  to  prosecute 
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under  the  Roada  and  Bridges  Act,  1878,  any  person  driving  carts  or 
carriages  on  the  loanings. 

Sec.  123  of  the  Roads  and  Bridges  (Scotland)  Act,  1878  (41  &  42 
Vict  c.  51),  incorporates  a  number  of  clauses  of  the  General  Turnpike 
Act  (1  <fe  2  Will.  IV.  c.  43)  dealing  with  offences  on  roads ;  see 
jmrticularly  sec,  96,  which  refers  to  many  of  the  offences  to  which 
this  section  applies. 

In  Johnstone  Commissioners  t?.  Robertson  <fe  Son,  25th  Nov. 
1884  (1  Scot.  Law  Rev.,  33),  it  was  held,  it  is  only  in  so  far  as 
not  inconsistent  with  the  Police  Act  in  force  in  a  burgh  that  the 
several  sections  of  the  General  Turnpike  Act  to -which  sec.  123  of 
the  Roads  and  Bridges  (Scotland)  Act  relates,  are  extended  and 
applied  to  the  highways  made,  or  to  be  made,  within  the  burghs  of 
a  county. 

In  England,  it  has  been  held  that  a  river  is  a  highway.  Ex  parte 
Grant  (29  L.  T.,  266).  With  respect  to  what  is  an  "open  and  public 
place,"  in  Re  Freestone  (25  L.  J.,  N.  S.,  M.  C.,  121)  the  point  was 
taken  and  decided  tliat  a  railway  carriage  was  not  such  a  place 
within  the  Act ;  but  the  conviction  in  that  case  was  loosely  drawn  ; 
and  from  the  observations  of  Pollock,  C.  B.,  it  would  appear  that  if 
the  commitment  showed  the  carriage  to  be  on  the  line  of  the  railway 
it  would  have  been  good  as  being  on  a  "  highway." 

In  the  case  of  Hirst  v,  Molesbury  (40  L.  J.,  N.  S.,  M.  C,  76  ;  23 
L.  T.,  N.  S.,  555),  in  a  complaint  laid  on  offence  20,  under  the  repealed 
Act  of  31  &  32  Vict  c.  52,  sec.  3,  where  a  man,  while  in  certain  en- 
closed grounds,  to  which  all  the  public  were  admitted  on  paying  3d. 
each,  went  up  to  another  man  who  was  offering  to  bet  odds  against  vari- 
ous dogs  which  were  about  to  run  in  the  grounds,  and  took  odds  upon 
one  of  the  dogs,  handing  a  sovereign  to  the  man,  and  who  returned 
him  half  a  sovereign,  the  Court  of  Queen's  Bench,  without  deciding 
whether  the  grounds  are  such  a  "  place  "  as  the  Act  contemplated, 
decided  that  the  case  was  not  one  within  the  Statute,  as  the  appellant 
was  not  playing  or  betting  mth  a  coin  as  an  *  instrument  of  gaminjir.' 
Simply  depositing  money  as  a  bet  is  not  *  playing  or  Ixjtting.'  The 
Statute  only  makes  the  current  coin  of  the  realm  an  "  instrament  of 
gaming  "  when  used  as  a  means  of  wagering  or  gaming,  which  it  was 
not  under  the  5  Geo.  IV.  c.  83. — Oke's  Magisterial  Synopsis,  i.  824. 

As  to  what  is  a  "place  of  public  resort,"  in  Ex  parte  Davis  (26  L. 
J.,  N.  S.,  M.  C,  178)  it  was  held  that  the  platform  of  a  railway 
station  is  such  a  place.  In  Reg.  v,  Taylor  and  Jones  (21  J.  P.,  488}, 
a  steamboat  lying  at  a  quay  was  held  by  Wightman,  J.,  not  to  be  such 
a  place.  In  Ex  parte  Cross  (26  L.  J.,  N.  S.,  M.  C,  28;  28  L.  T., 
257),  the  place  was  described  in  the  commitment  as  "a  public 
thoroughfare,  and  one  of  the  places  of  public  resort,"  and  was  held 
good.  It  appears  from  that  case  that  a  street,  highway,  or  place 
which  does  not  lead  to  a  river,  quay,  etc.,  nor  is  adjacent  to  a  place 
of  public  resort,  may  be  described  as  a  "  place  of  public  resort,"  as 
the  above  commitment  in  effect  alleged.  Sewell  v,  Taylor  (29  L.  J., 
N.  S.,  M.  C,  50;  1  L.  T.-,  N.  S.,  37)  decided  that  the  place  need 
not  be  permanently  or  continuously  public  in  its  nature  to  be  "  a 
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place  of  public  resort,"  and  that  private  promises  on  which  a  sale  by 
public  auction  is  held  on  a  particular  occasion  are,  for  that  occasion, 
a  "place  of  public  resort,"  and  Cole  v.  Coulton  (29  L.  J.,  N.  S.,  M. 
C,  125 ;  2  ll  T.,  N.  S.,  216)  decided  that  an  alehouse  was  such  a 
place  within  the  Police  of  Towns  Clauses  Act. — Oke's  Magisterial 
Synopsis,  i.  826. 

(1.)  Exposes  for  show,  hire,  or  sale  (except  in  a  market  or 
market-place  or  fair  or  other  place  lawfully  appointed  by  the 
Commissioners  for  that  purpose)  any  horse  or  other  animal ; 
or  shoes,  bleeds,  or  farries  any  horse  or  animal  (except  in 
cases  of  accident) ;  or  cleans,  dresses,  exercises,  or  breaks  or 
turns  loose  any  horse  or  animal;  or  makes  or  repairs  any 
part  of  any  cart  or  carriage  (except  in  eases  of  accident  where 
repairs  on  the  spot  are  necessary) : 

(2.)  Turns  loose,  or  suffers  to  be  at  large,  any  bull  or  other 
dangerous  animal,  without  being  secured  by  means  of  a  rope 
attached  to  a  ring  through  the  nose  of  such  animal,  or  other- 
wise : 

Sec.  2  of  the  Dogs  Act,  1871,  enacts  that  "any  Court  of  Summary 
Jurisdiction  may  take  cognisance  of  a  complaint  that  a  dog  is 
dangerous,  and  not  kept  under  proper  control."  Held,  that  the  Act 
was  not  restricted  in  its  application  to  dogs  dangerous  to  human 
beings.     Henderson  v.  Mackenzie,  18th  J^Iar.  1876  (3  R,  623). 

In  Hennigan  v,  M*Vey,  12th  Jan.  1882  (9  R.,  411),  it  was  held  that 
the  owner  of  a  boar  is  bound  to  secure  it,  and  is  responsible  for  any 
damnge  that  may  result  from  his  precautions  proving  inadequate. 

In  Phillips  V.  Nicoll,  28th  Feb.  1884  (11  R.,  592),  it  was  held 
that  a  butcher  was  responsible  for  damage  done  by  a  cow  belonging 
to  him,  which  was  startled  and  became  unmanajifeable  while  being 
led  in  a  halter  by  one  man  along  the  streets  of  a  town,  from  the 
slaughter-house,  where  il  had  passed  the  night.  There  was  skillcil 
evidence  to  the  effect  that  animals  became  excitable  on  smelling  the 
blood  and  offal  of  a  slaughter-house,  an.l  that  in  such  a  condition 
they  should  be  handled  with  special  caution. 

See  also  Harjiers  v.  Great  North  of  Scotland  Railway  Company, 
9th  July  1886  (13  R.,  1139),  where  it  was  held  {diss.  Lord  Justice- 
Clerk  Moncreiff),  that  a  person  conveying  a  bull  through  the  streets 
of  a  town  is  not  liable  to  passengers  on  the  streets  for  damage 
caused  through  the  bull  breaking  loose,  if  he  has  used  the  precau- 
tions which  are  usual  and  reasonably  safe  in  the  circumstances,  even 
although  there  are  other  methods  of  removing  bulls  which  are  more 
secure  and  are  well  known. 

(3.)  Exposes  to  public  view  any  stallion  or  bull  when 
serving  any  mare  or  cow : 
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(4.)  Sets  on  or  urges  any  dog  or  other  animal  to  attack, 
worry,  or  put  in  fear  any  person  or  animal : 

(5)  Slaughters  any  cattle  or  dresses  any  part  thereof,, 
except  in  the  case  of  any  cattle  over-driven,  or  which  may 
have  met  with  any  accident,  and  which,  for  the  public  safety 
or  other  reasonable  cause,  ought  to  be  killed  on  the  spot : 

(6.)  Having  the  care  of  any  cait  or  carriage,  does  not  have 
and  use  bridles  and  reins  with  bits  sufficient  to  enable  him 
to  regulate  tlie  speed  of  the  horse  or  other  animal  drawing 
the  same,  or  who,  not  using  bridle  or  reins,  does  not  walk  on 
the  causeway  close  to  the  side  of  the  animal  drawing  such 
cart  or  carriage  (or  to  the  side  of  the  first  of  such  animals,  if 
there  be  more  than  one),  or  who  rides  on  the  shafts  thereof, 
or  otherwise  than  on  the  fore  -  part  of  such  cart  or  carriage, 
and  in  such  a  position  as  readily  to  see  immediately  before 
and  on  either  side  thereof,  or  who  is  at  such  a  distance  from 
such  cart  or  carriage,  or  in  such  a  position  therein,  as  not  to 
have  due  control  over  every  animal  dm  wing  the  same ;  or 
who  does  not,  in  meeting  any  other  carriage,  keep  his  cart  or 
carriage  to  the  left  or  near  side,  or  who,  in  passing  any  other 
carriage,  does  not  keep  his  cart  or  carriage  on  the  right  or 
off  side  of  the  road  (except  in  cases  of  actual  necessity,  or 
some  sufficient  reason  for  deviation) ;  or  who  wilfully  prevents 
any  person  or  carriage  from  passing  him,  or  any  cart  or 
carriage  under  his  care  : 

In  M*Kechnie  v.  Couper,  20th  Jan.  1887  (14  K.,  345),  it  was  held 
that  foot-passengers  on  a  country  road,  with  footpaths  on  either 
side,  are  entitled  to  walk  upon  the  road  itself,  and  the  drivers  of 
vehicles  are  bound  to  keep  clear  of  thenu 

In  Anderson  i?.  Blackwood,  14th  Jan.  1886  (13  K.,  443),  it  was 
held,  in  an  action  of  damages  by  a  man  who  in  broad  daylight  had 
been  knocked  down  and  injured  when  walking  in  the  carriageway 
of  a  road  (with  a  pavement  on  each  side)  close  to  a  town,  by  a  van, 
which  came  up  behind  him,  that  the  owner  of  the  van  was  liable  in 
damages,  as  it  was  the  duty  of  the  driver,  in  such  circumstances,  to 
be  able  to  pull  up  and  not  to  run  over  a  foot-passenger. 

In  Grant  v,  Glasgow  Dairy  Company,  Ist  Dec.  1881  (9  R,  182), 
in  an  action  of  damages  for  injuries  received  by  a  young  child 
through  being  run  over  in  the  street  by  a  milk  van,  it  was  proved, 
(1)  that  the  accident  happened  in  day-light;  (2)  that  the  driver,  at 
the  time  of  the  accident,  was  not  occupying  the  high  driving  seat, 
but  was  seated  near  the  shaft,  and  had  not  a  sufficiently  wide  view 
of  the  street ;  and,  (3)  that  the  van  was  being  driven  at  a  consider- 
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able  speed.  The  Court  held  that  the  accident  was  caused  by  the 
negligence  of  the  driver,  and  that  the  child  was  entitled  to  damages, 
which  they  assessed  at  £50. 

In  Gibson  v.  Miboy,  20th  March  1879  (6  R.,  890),  the  driver  of 
a  pony  carriage,  on  a  dark  night  in  January,  between  seven  and 
eight  o'clock,  while  driving  without  lights,  at  the  rate  of  about  six 
miles  an  hour,  knocked  down  a  foot-passenger  on  the  carriageway 
of  a  public  road  which  had  a  footpath  on  one  side,  it  was  held,  in  the 
circumstances  of  the  case,  that  he  was  liable  in  damages.  See  also 
Jardine  v.  Stonefield  Laundry  Company,  24th  June  1887  (24  S.  L.  R, 
599). 

In  England,  a  driver  seen  riding  upon  his  waggon  is  primd  fade 
a  fit  subject  for  punishment,  but  if  he  showed  that  he  was  com- 
pelled to  do  so  from  a  sudden  fit  of  illness,  or  from  some  accident, 
which  prevented  him  from  walking,  he  would  avoid  the  penalty. 
Bazalgette,  p.  808.  See  also  Cotterill  v,  Starkey  (8  C.  and  P.,  691). 
See  observations  of  Lord  Young  in  Ramsay  r.  Thomson,  17th  Nov. 
1881  (9  R.,  140),  as  to  the  rule  of  the  road,  quoted  under  Hackney 
Carriages,  p.  442. 

(7.)  At  the  same  time  drives  more  than  two  carts  or 
carriages ;  and,  while  driving  two  carts  or  carriages,  has  not 
t!ie  halter  of  the  horse  in  the  last  cart  or  carriage  securely 
fastened  to  the  back  of  the  first  cart  or  carriage,  or  has  such 
halter  of  a  greater  length  from  such  fastening  to  the  horse's 
head  tlian  four  feet,  or  who  does  not  otherwise  securely  retain 
control  by  means  of  a  halter  over  the  horse  in  the  second 
cart  or  carriage : 

(8.)  Rides  or  drives  furiously,  recklessly,  or  carelessly,  any 
horse  or  any  horse  attached  to  a  cart  or  carriage,  or  drives 
furiously,  recklessly,  or  carelessly,  any  animal : 

See  Grant  v,  Glasgow  Dairy  Company  (9  R.,  182),  supra,  under 
sub-head  (6). 

As  to  furious  driving  of  hackney  carriages,  see  No.  16  of  Regula- 
tions in  Schedule  V.  See  also  English  cases,  Lynch  r.  Nurdin 
(1  A  and  E.,  Q.  B.,  29) ;  Williams  v.  Richards  (3  C.  and  K.,  81) ; 
Davies  v,  Mann  (10  M.  and  W.,  546). 

(9.)  While  in  charge  of  any  cart  or  carriage  used  for  the 
conveyance  of  goods,  or  otherwise  for  slow  traffic,  does  not 
draw  his  vehicle  to  the  near  or  left  side  of  the  road,  when 
required  by  any  person  in  charge  of  a  private  carriage  or  a 
cab,  or  other  such  vehicle  used  for  swift  trafiGc,  so  as  to  allow 
the  swift  vehicle  to  pass  the  slow  vehicle : 

Sec.  50  of  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  enacts, 
**  If  any  person,  without  lawful  excuse  (the  proof  whereof  shall  lie 
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on  him),  wilfully  does  any  of  the  following  things,  namely,  inter- 
feres with,  removes,  or  alters  any  part  of  a  tramway,"  etc.,  "  places 
or  throws  any  stones,"  etc.,  "  on  any  part  of  a  tramway ;  does,  or 
causes  to  be  done,  anything  in  such  manner  as  to  obstruct  any 
carriage  using  a  tramway,  or  to  endanger  the  lives  of  persons  therein 
or  thereon,  or  knowingly  aids  or  assists  in  the  doing  of  any  such 
thing,  he  shall  be  liable  "  to  a  penalty,  etc. 

In  Hall  and  Mark  r.  Linton,  29th  Oct.  1879  (7  R.,  Just.,  2),  an 
appeal  case,  stated  by  a  Magistrate  who  had  convicted  two  persons 
of  an  offence  under  this  section,  by  having,  without  lawful  excuse,  wil- 
fully driven  a  janker  cart  in  such  a  manner  as  to  obstruct  a  carriage 
using  the  tramways,  set  forth  the  following  facts :  That  the  appellants 
were  driving  two  horses  tandem,  drawing  an  unloaded  janker  cart^ 
19  feet  long,  up  a  steep  and  narrow  street  along  the  tramway  line, 
followed  by  a  tramway  carriage,  the  conductor  of  which  signalled  to 
them  to  draw  aside ;  that  the  appellants  continued  to  proceed  along 
the  line  for  a  short  distance  till  level  ground  was  reached,  thereby 
compelling  the  tramway  carriage  to  travel  at  a  walking  pace ;  that 
no  other  vehicles  were  in  the  street  at  the  time ;  that  two  witnesses 
for  the  defence  had  stated  that  the  cart  could  not  have  been  removed 
from  the  line  without  endangering  the  safety  of  the  public;  that 
the  Magistrate  had  convicted,  (1)  because  the  tramway  car  was 
improperly  and  unwarrantably  interrupted  in  its  progress  by  the 
janker  cart ;  and,  (2)  because  there  was  opportunity  for  the  janker 
cart  to  get  out  of  the  way  of  the  car,  but  the  parties  in  charge, 
without  justifiable  reason,  refused  to  do  so.  Held,  that  the  facts 
stated  did  not  support  a  charge  of  wilful  obstruction  in  the  sense  of 
the  Act,  and  conviction  quashed. 

(10.)  Causes  any  cart  or  carriage,  with  or  without  horses, 
or  any  beast  of  draught  or  burden,  to  stand  longer  than  is 
necessary  for  loading  or  unloading  goods,  or  for  taking  up 
or  setting  down  passengers  (except  hackney  carriages,  and 
horses  and  other  beasts  of  draught  or  burden  standing  for  hire 
in  any  place  appointed  for  that  purpose  by  the  Commissioners 
or  other  lawful  authority),  or  by  any  means  wilfully  interrupts 
any  public  crossing, or  by  any  means  wilfully  causes  any  obstruc- 
tion in  any  public  footpath  or  other  public  thoroughfare  : 

In  Bailey  v,  Linton,  27th  Nov.  1871  (10  M.,  167),  a  person 
having  been  convicted  by  a  Sheriff  sitting  as  a  Judge  of  Police,  of  a 
contravention  of  sec.  99  of  the  above  Act,  by  wilfully  obstructing  a 
public  thoroughfare,  brought  a  suspension  of  the  conviction  on  the 
grounds,  (1)  that  the  place  was  not  a  public  thoroughfare,  and,  (2) 
that,  as  a  question  of  heritable  right  was  raised,  the  Sheriff  had  no 
jurisdiction.  Suspension  refused,  it  being  held  that  the  Sheriff  had 
power  to  decide  what  was  a  public  thoroughfare  in  the  sense  of  the 
Act,  and  that  hw  judgment  was  final. 
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Sec.  251  of  the  Police  and  Improvement  (Scotland)  Act,  1862,  25 
&  26  Vict,  enacts:  "Every  person  who,  in  any  street  or  private 
street,  to  the  obstruction,  annoyance,  or  danger  of  the  residents  or 
passengers,  commits  any  of  the  following  offences,  shall,  on  convic- 
tion, be  liable  to  certain  penalties ;  *'  that  is  to  say,  "  every  person 
who,  by  means  of  any  cart,  carriage,  sledge,  truck,  or  barrow,  or  any 
animal  or  other  means,  wilfully  interrupts  any  public  crossing,  or 
wilfully  causes  any  obstruction  in  any  public  footpath  or  other 
public  thoroughfare  .  .  .  every  person  who  shall  jostle  or  annoy 
any  person  passing  thereon." 

In  Wemyss  v.  Black,  19th  Mar.  1881  (8  R.,  Just.,  25),  a  complaint 
set  forth  that  three  men  were  guilty  of  contravention  under  above 
section,  in  so  far  as  they  did,  on  the  High  Street  of  Kirkcaldy,  "  to 
the  obstruction  or  annoyance  of  the  residents  or  passengers,  wilfully 
cause  an  obstruction  in  the  public  footpath  of  said  street  by  means 
of  congregating." 

In  a  suspension  of  a  conviction  obtained  on  this  complaint,  held, 
that  the  complaint  did  not  set  forth  any  offence  under  the  section 
libelled,  and  that  the  conviction,  being  outwith  the  Statute,  was  not 
protected  by  the  tinality  clauses  from  suspension,  and  conviction 
quashed. 

Opifwrny  per  Jjyrd  Justice-Clerk,  that  the  conviction  was  valid. 

In  Black  v,  Simpson,  7th  Feb.  1883  (5  Coup.,  212),  suspension 
of  a  conviction  and  sentence  pronounced  upon  a  complaint  libelling 
a  contravention  of  sec.  251,  sub-sec.  (10),  of  the  same  Statute,  by 
allowing  a  horse  yoked  to  a  waggonette  to  remain  opposite  to  a 
house  specified  longer  than  was  necessary  for  taking  up  and  letting 
down  passengers,  was  sustained,  notwithstanding  that  no  objection 
had  been  taken  to  the  complaint  before  the  Police  Court ;  it  being 
held  that  there  was  no  offence  libelled  either  at  common  law  or 
under  the  Statute. 

Sec,  149,  sub-sec.  (47),  of  the  Glasgow  Police  Act,  provides  that 
"  every  person  who  occasions  any  kind  of  obstruction,  nuisance,  or 
prejudices  or  annoys  in  any  manner  whatsoever,  any  other  person 
using  the  same,  or  annoyance  in  any  road,  street^  court,  or  common 
stair,  or  obstructs  or  incommodes,  hinders  or  prevents,  the  free 
passage  along  or  through  the  same,"  shall  be  liable  to  a  penalty. 
In  Shaw  v.  Bell,  8th  June  1891  (3  White,  Just.,  20),  a  com- 
plaint set  forth  that  the  appellant,  "on  the  7th  day  of  February 
1891,  occasioned  an  obstruction,  nuisance,  or  annoyance  in  Argyle 
Street,  Glasgow,  by  collecting  a  crowd  of  people  opposite  the  shop 
No.  20  Argyle  Street  aforesaid,  and  thereby  obstructing  the  foot- 
pavement,  incommoding  and  preventing  the  free  passage  along  said 
street,  and  interfering  with  access  to  the  shops  and  business  premise^s 
on  each  side  of  No.  20  Argyle  Street  aforesaid,  said  crowd  having 
been  collected  by  the  said  William  Grisdale  Bell  having  wilfully 
and  pertinaciously  exhibited,  on  a  lamp  suspended  in  the  doorway  of 
said  shop,  a  printed  document  bearing  the  words,  *  Dumbarton,  0 ; 
Heart  of  Midlothian,  1,'  being  the  result  of  a  football  match  played 
at  Hampden  Pork,  Glasgow,  on  said  date,  for  the  express  purpose  of 
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attractinfi:  the  attention  of  passers-by,  exciting  their  curiosity,  and 
causing  them  to  stand  iu  crowds  reading  the  said  document,  and 
notwithstanding  his  having  been  warned  to  remove  the  same,  iu  con- 
travention of  the  Glasgow  Police  Act,  1866,  particularly  sec.  149, 
art  47,  thereof."     Held,  that  the  complaint  was  irrelevant. 

In  England,  an  appellant  had  an  auction  caravan  standing  in  the 
market-place  of  a  town,  for  which  he  paid  a  rent  or  toll  to  the 
Improvement  Commissioners,  appointed  by  a  I/Ocal  Act  the  lords 
of  the  manor.  The  caravan  was  only  3  feet  from  a  public  street 
of  the  town,  and  the  attendance  of  buyers  led  to  the  thoroughfare 
being  obstructed.  The  Justices  convicted  the  appellant,  under  sec. 
28  of  the  Town  Police  Clauses  Act,  1847  (in  similar  terms  to  this 
section),  of  causing  an  obstruction  in  a  thoroughfare.  It  was  held, 
on  a  case  stated,  that  what  the  appellant  did  was  not  an  offence 
within  the  Act.    Ball  v.  Ward  (33  L.  T.,  N.  S.,  170 ;  40  J.  P.,  213). 

(11.)  Without  proper  precautions,  and  in  such  manner  as 
to  be  dangerous  to  the  safety  of  passengers,  conveys  or  causes 
to  be  conveyed  any  long,  large,  or  heavy,  keen-edged  or  sharp- 
pointed  article : 

(12.)  Conveys  or  causes  to  be  conveyed  on  any  cart  or 
carriage  any  large  box,  barrel,  or  basket,  and  does  not  suffi- 
ciently secure  such  article  by  chains  or  ropes  to  protect  the 
public  against  the  risk  of  injury : 

(13.)  Leads,  drives,  or  rides  any  horse  or  other  animal,  or 
draws  or  drives  any  cart  or  carriage,  upon  any  footway,  or 
fastens  or  places  any  horse  or  other  animal  so  that  it  stands 
across  or  upon  any  footway : 

See  infray  sub-head  (40) ;  also  case  of  Duffie  r.  M'Coi-mick, 
supra, 

(14.)  Places  or  leaves  and  does  not  remove  immediately 
therefrom  any  furniture,  goods,  or  other  articles,  or  places  or 
uses  any  standing  place,  stool,  bench,  stall,  or  showboard  on 
any  footway  of  any  street,  or  public  thoroughfare,  or  places 
any  shade,  awning,  or  other  projection  over  or  along  any  such 
footway,  unless  the  same  is  8  feet  in  height  at  least  in  every 
part  thereof  from  the  ground : 

See  Leisk  v.  Galloway,  12th  Nov.  1884  (12  R.,  Just.,  5) ;  see  sec. 
383  as  to  power  to  remove  articles  placed  in  streets,  sees.  159  and 
160  as  to  projections  over  thoroughfares. 

Sec  251  oi  the  General  Police  and  Improvement  (Scotland)  Act, 
1862,  enacts  that  every  person  who  in  any  street  or  private  street, 
"  to  the  obstruction,  annoyance,  or  danger  of  the  residents  or  passcn- 
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gera  .  .  .  places  or"  uses  any  bench  or  stall  on  any  footway,"  shall  be 
liable  in  certain  penalties. 

The  proprietor  of  a  shop  was  charged  under  this  enactment  with 
**  wilfully  causing  an  obstruction "  on  the  footway  in  front  of  his 
house  by  means  of  a  bench  or  stall  loaded  with  flowers. 

Held  (diss.  Lord  Craighill),  that  the  charge  was  relevant  without 
the  words,  "  to  the  obstruction  of  residents  or  foot-passengers." 

The  proprietor  of  a  house  was  charged  before  a  Police  Court  with 
obstructing  the  footway  of  a  public  street  by  means  of  a  stall  loaded 
with  flowera  He  objected  to  the  jurisdiction  of  the  Police  Court, 
on  the  ground  that  a  question  of  heritable  right  was  involved,  alleging 
that  the  part  of  the  street  on  which  the  obstruction  was  said  to  have 
existed  was  his  private  property.  The  Magistrate  convicted  the 
accused,  who  brought  a  suspension,  but  stated  that  he  did  not  intend 
to  raise  the  question  of  heritable  right  in  a  proper  civil  proce-ss. 
The  Court  refused  the  suspension.  McDonald  v.  White,  9tli  June 
1882  (9  li,  Just.,  43). 

(15.)  To  the  annoyance  or  obstruction  of  the  residents  or 
passengers,  carries  about  on  any  carriage  or  on  horseback,  any 
picture,  placard,  notice,  or  other  advertisement : 

(16.)  Places,  hangs  up,  or  exposes  for  sale  any  goods,  wares, 
merchandise,  matter,  or  thing  whatsoever,  so  that  the  same 
project  into  or  over  any  footway,  or  beyond  the  line  of  any 
house,  shop,  or  building  at  which  the  same  are  so  exposed : 

The  Aberdeen  Police  and  Water-Works  Act,  1862,  sec.  134, 
enacts :  "  Every  person  who,  in  any  street  or  in  any  public  place 
within  the  limits  of  this  Act,  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers,  commits  any  of  the  following 
oflences,  shall  for  every  such  offence  be  liable  to  a  penalty  "  specified 
— that  is  to  say,  "  inter  alia,  every  person  who  places,  hangs  up,  or 
otherwise  exposes  to  sale  any  goods,  wares,  merchandise,  matter  or 
thing  whatsoever,  so  that  the  same  project  into  or  over  any  footway, 
or  l>eyond  the  line  of  any  house,  shop,  or  building,  at  which  the 
same  are  so  exposed,  so  as  to  obstruct  or  incommode  the  passage  of 
any  person  over  or  along  such  footway." 

Held,  that  a  shopkeeper  who  was  proved  to  have  had,  during  a 
whole  day,  a  quantity  of  drapery  goods  hung  over  the  front  of  his 
shop,  except  the  windows,  so  that  the  goods  projected  over  the  foot- 
way of  the  street  to  an  extent  varying  from  6  to  11  inches,  within 
6  feet  from  the  level  of  the  footway,  had  rightly  been  convicted  of  a 
contravention  of  the  foregoing  enactment,  although  it  was  not  proved 
that  any  persons  had  actually  been  obstructed  by  the  goods.  Taylor 
V.  Lamb,  4th  Nov.  1887  (15  R,  Just.,  18). 

In  Buchanan  v.  Keating,  8th  Dec.  1854  (17  D.,  155),  it  was  held, 
altering  the  judgment  of  the  Sheriff  of  Perthshire  (diss.  Lord  Presi- 
dent, abs.  Lord  Kutherford),  that  the  Sheriff-Court  had  no  power  of 
interference  to  review  or  stay  execution  of  the  judgment  of  the  Judge 
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of  Police  ordering  a  workman  to  remove  a  sign — alleged  to  be  an 
obstruction — from  the  door  of  a  shop  of  which  third  parties  were 
tenants,  who  were  not  called  as  parties  to  the  proceedings  in  the 
Police  Court,  and  with  whom  the  only  connection  which  the  work- 
man had  was,  that  the  tenants  had  employed  him  to  erect  the  sign. 

Observed^  That  the  proper  course  for  the  tenants  to  adopt  for  the 
protection  of  their  property  was  to  apply  to  the  Court  of  Session  for 
suspension  and  interdict. 

In  Thomas  v.  Keating,  17th  July  1855  (17  D.,  1133),  a  Burgh 
Police  Act  declared  it  to  be  a  punishable  offence  to  have  a  sign  over 
a  shop  door  projecting  beyond  a  certain  distance,  and  procedure  was 
provided  for  the  punishment  of  offenders.  A  workman,  who  had  been 
employed  to  erect  such  a  sign,  was  pn^secuted  at  the  instance  of  the 
Superintendent  of  Police,  fined  by  the  Police  Magistrate,  and  ordered 
to  remove  the  sign.  The  tradesman  who  had  employed  him  there- 
\\\yQn  applied  for  interdict  against  him  doing  so,  and  also  against  the 
Superintendent  of  Police  and  the  Police  Magistrate.  Interdict  was 
refused  against  the  Magistrate,  but  granted  against  the  other  respond- 
ents. An  action  was  therefore  brought  by  the  Police  Commis- 
sioners of  declarator  of  their  rights,  and  of  the  illegality  of  the 
proceedings  of  the  tradesman.  Action  dismissed  as  incompetent, 
altering  judgment  of  Lord  Handyside,  Ordinary. 

(17.)  To  the  annoyance  or  danger  of  the  residents  or 
passengers,  hangs  or  places  any  linen  or  clothes  or  other  such 
article  on  any  rail  or  fence  of  any  premises : 

In  Leith  School  Board  v.  George  Drever  and  others,  1st  Feb. 
1892,  the  Leith  School  Board  craved  interdict  against  the  respond- 
ents placing  poles  projecting  from  their  windows,  and  hanging 
clothes  thereon.  The  poles,  with  the  clothes,  hung  over  the  play- 
ground of  one  of  the  schools  belonging  to  the  petitioners,  and  the 
clothes  hung  in  such  a  manner  as  to  allow  the  water  to  drop  on  the 
children,  as  well  as  to  affect  the  light  of  persons  occupying  the 
houses  below.  The  respondents  claimed  the  right  to  do  so  as  a 
pertinent  of  the  property  occupied  by  them,  and  in  respect  that 
they  had  been  allowed  to  do  so  for  a  considerable  time  without 
objection  on  the  part  of  the  petitioners.  The  respondents  asked  a 
proof,  and  the  petitioners  pled  that  the  action  was  irrelevant.  The 
following  is  the  interlocutor  pronounced  : — "  The  Sheriff-Substitute 
having  heard  parties'  procurators,  and  having  considered  the  record 
with  the  productions,  finds  that  the  first  plea-in-law  for  the  defenders 
is  not  insisted  on,  and  that  the  other  defences  are  irrelevant :  Repels 
the  defences,  and  decerns  against  the  defenders,  in  terms  of  the 
prayer  of  the  petition :  Finds  the  pursuers  entitled  to  expenses, 
and  remits  the  account  thereof  when  lodged  to  the  auditor  to  tax  and 
to  report.  Hubert  Hamilton. 

^^  Note, — The  Sheriff-Substitute  is  unable  to  discover  in  the 
defences  any  good  or  even  plausible  objection  to  the  interdict  prayed 
for  in  this  petition. 
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"  The  pursuers'  title  to  the  ground  in  question  is  apparently  un- 
restricted. The  defenders  at  any  rate  do  not  produce  or  allege  the 
existence  of  a  competing  title. 

"  On  the  other  hand,  the  right  claimed  by  the  defenders  of  liberty 
to  encroach  on  the  pursuers*  ground  in  the  manner  described  on 
record,  is  a  kind  of  right  hitherto  unknown  to  our  law,  and  which, 
in  the  absence  of  authority,  cannot  be  recognised  as  a  'pertinent' 
of  the  subjects  and  occupied  by  the  defenders. 

"  The  main  object  of  the  petition  being  to  prevent  the  communi- 
cation of  infectious  disease  to  the  children  attending  the  school 
mentioned  on  record,  the  Sheriff-Substitute  would  suggest  that  the 
interdict  be  enforced  only  during  school  hours,  so  as  to  lessen  the 
inconvenience  which  the  defenders  say  will  be  entailed  upon  them 
by  the  granting  of  the  petition." 

The  respondents  appealed  to  the  First  Division  of  the  Court  of 
Session,  when  the  following  interlocutor  was  pronounced  : — "  The 
Lords  having  considered  the  appeal,  record,  productions,  and  whole 
process,  and  heard  counsel  for  the  parties,  adhere  to  the  interlocutor 
of  the  Sheriff-Substitute,  dated  1st  Jan.  18^2,  appealed  against; 
afBrm  the  same,  and  decern ;  find  the  pursuers  entitled  to  additional 
expenses,  since  the  date  of  the  said  interlocutor,  and  remit  the 
account  thereof,  together  with  the  account  of  expenses  in  the 
Sheriff-Court,  to  the  auditor  to  tax  and  to  report,  the  latt^^r  account 
to  be  taxed  as  directed  in  the  interlocutor  of  the  Sheriff." 

(18.)  Writes  on,  soils,  defaces,  or  marks  any  wall,  fence, 
hoarding,  door,  gate,  or  building,  or  without  authority  from 
the  owner  or  occupier  affixes  or  causes  to  be  affixed  to  any 
building,  or  to  any  wall,  fence,  door,  gate,  or  hoarding,  any 
bill  or  other  notice,  or  wilfully  breaks,  destroys,  or  damages 
any  part  of  such  wall,  fence,  boarding,  door,  gate,  or  building, 
or  any  tree,  shrub,  seat,  or  other  thing : 

The  Glasgow  Police  Act,  1866,  by  sec.  149,  imposes  a  penalty  on 
"  every  person  who  is  guilty  of  any  of  the  following  disorderly  acts 
or  omissions  ...  in  any  street,  namely,"  irUer  alia,  sub-sec.  (28), 
"who  affixes,  without  the  consent  of  the  proprietor  and  occupier, 
to  any  building  any  bill  or  notice."  In  Kidger  v,  M'Phee,  22nd 
Nov.  1888  (16  E,,  Just.,  24).  The  occupier  of  a  building  was 
charged  under  this  section  with  affixing,  "  Avithout  the  consent  of 
the  proprietors,"  certain  bills  to  the  wall  of  the  building  occupied  by 
him,  and  was  convicted.  In  a  suspension,  the  Court  held  that  the 
section  did  not  apply  to  the  case  of  the  occupier  or  owner  of  the 
building  placing  bills  upon  it,  but  only  to  third  parties,  and  there- 
fore that  the  charge  and  whole  proceedings  thereon  were  outwith 
the  Statute  and  illegal,  and  quashed  the  conviction. 

Objection  to  the  competency  of  the  suspension  founded  on  sees. 
131  and  132  of  the  Statute,  which  exclude  review,  except  by  the 
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next  Circuit  Court,  repelled,  on  the  ground  that  the  complaint  and 
conviction  were  ex  facie  illegal. 

In  a  Justice  of  Peace  Court,  a  plea  of  guilty  was  not  authenticated 
in  tenns  of  sec.  14  of  the  Summary  Procedure  (Scotland)  Act,  1864. 
The  accused  brought  a  suspension.  They  admitted  that  they  had 
actually  tendered  the  plea.  The  Court  {dub.  Lord  Justice-Clerk) 
refused  the  bill,  being  of  opinion  that,  as  the  accused  admitted  that 
they  had  tendered  the  plea,  the  objection  resolved  itself  into  an 
objection  to  want  of  form,  of  the  class  contemplated  by  sec.  34  of 
the  same  Act. 

In  a  Justice  of  Peace  Court,  two  persons  pleaded  guilty  to  the 
crime  of  malicious  mischief,  in  having  destroyed  seven  trees  growing 
near  a  high  road,  the  property  of  a  private  person.  They  were  each 
sentenced  to  thirty  days  imprisonment^  without  the  option  of  a  fine. 
Suspension,  on  the  ground  that  the  sentence  was  oppressive, 
refused.     Mackay  v.  Patrick,  25th  Oct.  1882  (10  R.,  Just.,  10). 

(19.)  Conveys  in  any  open  cart  or  carriage,  or  otherwise, 
through  any  public  thoroughfare,  the  carcases,  or  any  parts 
tl>ereof,  of  animals  slaughtered  for  sale,  without  the  same 
being  properly  covered  up  from  public  view ;  or  exposes  such 
slaughtered  carcases,  or  any  parts  thereof,  or  their  skins  or 
ofials,  outside  of  any  shop  in  any  street ;  or  uses  machines 
to  mince  or  hash  animal  food,  to  the  annoyance  of  the  resi- 
dents : 

Sec.  285  requires  that  carcases  of  horses  shall  be  covered,  and 
imposes  a  penalty  of  £10  for  any  offence  against  that  enactment, 
with  a  further  penalty  of  £2  for  every  day  on  which  the  offence 
shall  continue. 

(20.)  Carries,  rolls,  or  drives  any  cask,  tub,  hoop,  or 
wheel,  or  any  ladder,  plank,  pole,  timber,  log  of  wood,  basket, 
board,  or  tray,  upon  any  footway,  except  for  the  purpose  of 
loading  or  unloading  any  cart  or  carriage,  or  of  crossing  the 
footway : 

(21.)  Places  any  line,  cord,  or  pole,  across,  upon,  or  over 
any  part  of  any  street,  or  hangs  or  places  any  clothes  thereon, 
or  on  the  outside  of  any  window  fronting  any  street,  or  on  the 
outside  of  any  other  window,  so  as  to  hang  down  in  front 
of  the  window  of  any  other  person,  or  shakes  carpets  or 
mats  from  any  window : 

See  Leith  School  Board  v,  Drever  and  others,  antCy  p.  617. 

(22.)  Being  a  common  prostitute  or  street-walker,  loiters 
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about  or  importunes  passengers  for  the  purpose  of  prostitu- 
tion : 

The  Edinburgh  Provisional  Order,  1867,  sec.  100,  subjects,  on  con- 
viction, to  a  penalty  any  common  prostitute  who,  "  in  or  near  any  street 
or  court,  loiters  or  importunes  passengers  for  the  purpose  of  prosti- 
tution/' In  McDonald  or  Ford  v.  Linton,  9th  July  1879  (6  K., 
Ju3t.,  49),  a  complaint  which  charged  a  prostitute  with  "  importun- 
ing for  the  purposes  of  prostitution,"  passengers  in  the  street  from 
the  windows  of  the  house  occupied  by  her,  was  found  irrelevant 
under  the  above  section. 

(23.)  Habitually  or  persistently  importunes  or  solicits,  or 
loiters  about  for  the  purpose  of  importuning  or  soliciting 
women  or  children  for  immoral  purposes : 

(24.)  Is  drunk  and  incapable,  and  not  under  the  care  and 
protection  of  some  suitable  person : 

See  sec.  382  as  to  habitual  drunkards. 

(25.)  To  the  danger  or  annoyance  of  the  residents  or 
passengers,  wantonly  discharges  any  firearm,  or  recklessly 
makes  use  of  any  sling  or  catapult  or  similar  article,  or 
throws  or  discharges  any  stone  or  other  missile,  or  makes 
any  bonfire,  or  sets  fire  to  and  throws  any  firework : 

Sub-head  (25),  sec.  80,  of  the  Explosive  Substances  Act,  1875,  18 
Vict.  c.  17,  provides  : — "  If  any  person  throw,  cast,  or  fire  any  fire- 
works in  or  into  any  highway,  street,  thoroughfare,  or  public  place, 
he  shall  be  liable  to  a  penalty  not  exceeding  £5." 

In  Simon  v.  Keid,  20th  Mar.  1879  (4  Coup.,  220),  it  was  held 
that,  in  order  to  constitute  the  offence  in  sec.  96  of  the  General 
Turnpike  Act,  1831,  of  discharging  any  gun,  pistol,  or  other  fire- 
arms upon  a  public  road,  etc.,  it  must  be  libelled  and  proved  that 
it  was  done  to  the  annoyance  of  the  passengers,  and  a  conviction  for 
such  offence  set  aside  in  respect  of  the  failure  of  the  prosecutor  to 
prove  such  annoyance. 

(26.)  To  the  danger  or  annoyance  of  the  residents  or 
passengers  plays  at  any  game,  throws  any  snowball,  or  makes 
or  uses  any  slide  upon  ice  or  snow,  or  flies  any  kite ;  but 
games  may  be  played  on  any  rinks,  links,  common  or  public 
park,  subject  to  the  power  of  regulation  by  bye-laws  as  herein 
provided : 

Power  to  make  bye-laws  for  public  parks  is  given  by  sec.  307, 
also  sec.  316a,  (3)  and  (8). 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  621 

.  Playing  Games  in  Street — In  England,  "W.  was  charged  with 
playing  at  football  in  a  street,  being  a  highway.  A  constable  proved 
that  the  defendant  played  with  hundreds  of  persons,  and  that  two 
horses  drawing  carts  near  the  place  were  frightened,  but  no  persons 
were  called  to  prove  that  they  were  annoyed.  The  Justices  having 
convicted  W.,  it  was  held  that  there  was  ample  evidence  before  the 
Justices  to  sustain  the  conviction.  WooUey  v.  Corbishley  (24  H., 
773)."— Glen,  p.  765. 

(27.)  Cleanses,  hoops,  fires,  washes,  or  scalds  any  casks  or 
tubs,  or  hews,  saws,  bores,  or  cuts  any  timber  or  stone,  or 
slacks,  sifts,  or  screens  any  lime,  or  during  the  erection  or 
demolition  of  any  house  or  building,  or  otherwise,  lays  down 
or  removes  any  lime  or  other  material  without  the  same 
being  sufficiently  watered  to  prevent  the  same  being  carried 
or  blown  about : 

See  Cameron  v.  Fraser,  2l8t  Oct.  1881  (9  R.,  26),  referred  to  at 
p.  300,  €md  particularly  the  observations  of  Lord  Young,  quoted. 

(28.)  Throws  or  lays  down  any  stones,  coals,  slate,  shells, 
lime,  bricks,  timber,  iron,  or  glaziers'  chips,  or  the  sweepings 
of  any  house,  shop,  warehouse,  or  other  premises,  or  other 
materials  (except  building  materials  so  enclosed  as  to  pre- 
vent mischief  to  passengers),  except  for  the  purpose  of  housing 
or  removing  the  same,  or  suffers  such  material  to  remain  for 
a  longer  period  than  is  necessary : 

(29.)  Beats  or  shakes  any  carpet,  rug,  or  mat,  contrary  to 
the  bye-laws  of  the  Commissioners : 

Sec.  316a,  (5),  gives  power  to  make  bye-laws  for  regulating  the 
beating  of  carpets,  etc.  See  also  sub-head  (21)  of  this  section  as  to 
shaking  carpets  or  mats  from  a  window. 

(30.)  Fixes  or  places  any  flower -pot  or  box  or  other 
heavy  article  at  any  upper  window,  without  sufficiently 
guarding  the  same  to  prevent  it  from  falling : 

(31.)  Unnecessarily,  or  without  taking  due  precaution  to 
prevent  accidents,  throws  from  the  roof  or  any  part  of  any 
house  or  building  any  slate,  brick,  wood,  rubbish,  snow,  or 
other  thing : 

(32.)  Permits  any  female  to  stand  on  the  sill  of  any 
window,  in  order  to  clean,  paint,  or  perform  any  other  opera- 
tion upon  the  outside  of  such  window,  or  upon  any  house  or 
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other  building,  unless  such  window  be  in  the  sunk  or  base- 
ment storey  : 

(3 3.)- Wilfully  jostles  or  annoys  any  person : 

(34.)  Discharges  any  smoke  or  steam  from  any  premises 
(otherwise  than  from  the  top  thereof)  into  any  such  street,  or 
sufifers  or  permits  the  condensed  water  or  moisture  from  any 
steam-pipe,  flue,  or  funnel  to  fall  into  or  upon  the  street: 

See  sec.  384  as  to  smoke  nuisances,  and  sec.  178  as  to  steam-pipes 
and  funnels  for  smoke. 

(35.)  Leaves  open  any  vault  or  cellar,  or  the  entrance  from 
any  street  to  any  cellar  or  room  underground,  without  a 
sufficient  fence  or  handrail,  or  leaves  defective  the  door, 
window,  or  other  covering  of  any  vault  or  cellar,  or  does  not 
sufficiently  fence  any  area,  pit,  or  sewer  left  open,  or  leaves 
such  open  area,  pit,  or  sewer  without  a  sufficient  light  after 
sunset  to  warn  and  prevent  persons  from  falling  thereinto : 

See  sees.  156  and  163  as  to  openings  into  vaults  and  cellars,  and 
sees.  186-190  as  to  fencing  and  lighting  openings  in  streets,  etc. 

(36.)  Throws  or  lays  any  dirt,  litter,  or  ashes  or  night- 
soil,  or  any  carrion,  fish,  offal,  or  rubbish,  on  any  street,  back 
area,  court,  except  for  the  purpose  of  immediate  removal,  or 
on  any  place,  or  strand  and  sea-beach  down  to  low-water 
mark,  or  into  the  channel  or  on  the  banks  of  any  river  or 
into  any  harbour  within  the  burgh,  or  causes  or  allows  any 
such  matter,  solid  or  liquid,  to  fall  or  run  on  any  street,  or 
lays  down  salt  on  any  street  or  footway  in  time  of  snow : 
But  it  shall  not  be  deemed  an  offence  to  lay  sand  or  other 
materials  in  any  street  in  time  of  frost  to  prevent  accidents, 
or  litter  or  other  suitable  materials  to  prevent  the  freezing 
of  water  in  pipes,  or  in  case  of  sickness  to  prevent  noise,  if 
the  person  laying  any  such  things  causes  them  to  be  removed 
as  soon  as  the  occasion  for  them  ceases : 

See  sub-head  (42)  infra^  as  to  accumulations  of  filth,  etc. ;  sec. 
223  as  to  throwing  rubbish  into  streams,  also  sec.  124  as  to  removal 
of  dung,  and  sec.  303  as  to  sewage  running  over  seashore  or 
strand. 

In  Glass  and  Dempster  r.  Linton,  27th  Oct.  1882  (5  Coup.,  160), 
two  persons  were  convicted  of  a  contravention  of  the  bye-law  author- 
ised by  the  Edinburgh  Municipal  and  Police  Act,  1879,  which  prohibits 
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the  throwing  or  scattering  any  sand  or  rubbish  on  any  street,  etc.  : 
objected  in  a  bill  of  suspension  that  the  bye-law  not  being  made 
in  accordance  with  the  provisions  of  the  Statute,  the  conviction 
was  without  statutory  warrant,  and  illegal :  objection  repelled,  the 
proceedings  found  orderly  proceede<i  with,  and  the  bill  refused. 
Held,  also,  that  the  suspenders  could  not  be  heard  to  plead  that 
they  had  acted  under  the  instructions  of  the  Edinburgh  Tramway 
Company,  in  whose  employment  they  were,  in  respect  that  the  fact 
was  not  before  the  Court. 

(37.)  Keeps  any  swine  near  any  dwelling-house  so  as  to 
be  a  nuisance  or  an  annoyance  to  the  residents  or  passengers : 

See  sec.  316ft,  (7),  as  to  bye-laws  for  keeping  of  swine.  As 
every  sub-head  is  qualified  by  the  words  at  the  beginning  of  the 
section,  it  may  bo  doubted  if  this  sub-head  could  apply  to  swine 
|tept  in  private  premises. 

In  England,  a  bye-law  ma^le  by  a  Rural  Sanitary  Authority,  pur- 
porting to  act  under  the  powers  of  sees.  44  and  276  of  the  Public 
Health  Act,  1875,  prohibiting  the  keeping  of  swine  within  a  dis- 
tance of  50  feet  from  any  dwelling-house  within  their  district,  was 
held  unreasonable  and  bad.  Heap  v,  Burnley  Union  (12  Q.  B.  D., 
617 ;  53  S.  J.,  M.  C,  76  :  32  W.  R.,  661 ;  48  J.  P.,  359). 

See  also  Wanstead  v.  Wooster,  L.  T.,  3l8t  May  1873,  p.  81  ;  37 
J.  P.,  403 ;  Everett  v.  Grapes,  3  L.  T.,  N.  S.,  669. 

(38.)  Every  baker  who  carries  any  board  or  basket,  or 
chimney-sweeper  who  carries  any  ladder,  besom,  or  sack  on 
the  footpath  or  foot  pavement,  except  for  the  purpose  of 
crossing  the  same : 

See  sub-head  (11),  eupra^  as  to  carrying  of  dangerous  articles. 

(39.)  Carries  any  basket,  creel,  or  other  burden,  so  as  to 
obstruct  or  annoy  any  passenger  on  the  footpath  or  foot  pave- 
ment, except  for  the  purpose  of  crossing  the  same  : 

(40.)  Conducts  any  wheeled  vehicle  on  the  footpath  or 
foot  pavement,  except  a  perambulator  or  invalid  carriage : 

See  sub-head  (13),  supra^  as  to  driving  on  footways,  also  case  of 
Duffie  V.  M^Cormick  at  beginning  of  this  section. 

(41.)  In  vending  coals  or  other  articles,  shouts  or  calls  out, 
or  uses  any  bell  or  horn,  or  other  instrument,  to  cause  annoy- 
ance to  any  inhabitant,  after  being  requested  by  a  constable 
or  inhabitant  to  cease  : 

(42.)  Accumulates  within  any  enclosure,  area,  house, 
building,  garret,  cellar,  or  other  apartment,  any  dung,  soil, 
dirt,  ashes,  filth,  or  other  offensive  matter  or  thing : 
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See  sec.  123  as  to  cleaning  of  dungsteads,  sec.  120  as  to  cleaning 
of  courts,  etc.,  and  sec.  31Gft,  (8),  as  to  bye-laws  for  cleaning  of 
closes,  areas,  etc. 

(43.)  Places  or  throws  upon  any  footpath  or  foot  pavement 
any  orange  rind  or  peel,  or  other  thing  likely  to  cause  danger 
to  passengers : 

(44.)  Wilfully  and  wantonly  disturbs  or  annoys  any 
inhabitant  by  pulling  or  ringing  any  door-bell,  or  knocking  at 
any  door,  or  wilfully  and  unlawfully  extinguishes  the  light  of 
any  lamp  or  stair  gas  : 

See  sec.  100,  which  imposes  a  penalty  of  £10  on  any  person  con- 
victed of  extinguishing  a  public  lamp. 

"  In  England,  the  mere  fact  of  a  man  being  instructed  to  deliver 
papers  at  the  house  of  a  third  person  is  no  answer  to  a  complaint 
against  him,  charging  him  with  having  'wilfully  and  wantonly' 
disturbed  the  party  and  his  family  by  violently  knocking  and  ringing 
at  the  door  at  an  unreasonable  hour  of  the  night.  Clarke  r. 
Hoggins  (lie.  B.,  K  S.,  545)."— Glen,  p.  765. 

(45.)  Without  proper  precautions,  places  or  leaves  any 
petroleum,  paraffin,  naphtha,  detonator,  dynamite,  or  other 
combustible  or  explosive  material,  to  the  danger  of  any 
person : 

See  the  Explosive  Substances  Act,  1875,  38  Vict.  c.  17,  also  the 
English  case  of  Regina  r.  Lister,  1857  (26  L.  J.,  M.  C,  196; 
Broun  on  Nuisance,  p.  72). 

In  Walker  r.  Lamb,  16th  Feb.  1892  (19  R.,  J.  C,  50),  a  person 
was  convicted  of  a  contravention  of  sec.  140  of  the  Aberdeen  Police 
Act,  1862,  upon  a  complaint  which  set  forth  that  he  permitted  to 
remain  on  a  piece  of  land  occupied  by  him  in  Aberdeen,  a  large 
quantity  of  paraffin,  "which  was  injurious  to  health  and  offensive  to 
the  occupiers  of  premises  adjoining."  It  was  proved  that  the 
paraffin  was  offensive  and  injurious  to  the  health  of  his  neighbour?. 
Held^  that  the  words,  "  any  matter  or  thing  whatever,  injurious  to 
health  or  offensive  to"  the  occupiers  of  adjoining  premises,  were  to 
be  read  as  meaning  any  matter  or  thing  ejtisdem  generis  with  those 
specified,  and  did  not  apply  to  goods  stored  for  commercial  purposes, 
although  they  might  be  injurious  to  health  and  offensive  to  the 
neighbours,  and  conviction  quashed. 

(46.)  While  in  charge  of  any  horse,  cart,  or  carriage,  falls 
asleep,  or  leads  or  drives  any  cart  or  carriage  under  his 
charge  abreast  of  another  or  not  in  line,  or,  when  required  by 
any  constable  or  other  person,  refuses  to  allow  a  free  space 
between  every  two  of  such  carts  or  carriages,  for  the  purpose 
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of  crossing,  or  does  not  gives  his  name  and  address  when 
required  by  any  person  reasonably  apprehending  danger. 

(47.)  In  raising  or  lowering,  or  causing  to  be  raised  or 
lowered,  any  article  to  or  from  any  building  by  means  of  a 
chain  or  rope,  does  not  suflBciently  secure  such  article,  and 
provide  and  use  means  for  protecting  the  public  against  the 
risk  of  injury. 

See  Donaldson  r.  Pattison,  14th  Nov.  1834,  13  S.,  27;  and 
Nelson  v.  Scott,  CroaU,  &  Sons,  30th  Jan.  1892,  19  R.,  425. 

(48.)  Eides  on  or  hangs  from  the  back  of  any  cart  or 
carriage,  or  tramway  car,  without  authority  from  the  owner 
or  person  in  charge  thereof. 

(49.)  Affixes  or  causes  to  be  affixed  to  any  building  any  sign, 
signboard,  or  insignia  of  trade,  without  the  consent  of  the  owner 
and  occupier,  or  affixes  or  causes  to  be  affixed  or  suffers  to 
remain  any  projecting  sign,  signboard,  advertising  board,  or 
insignia  of  trade,  without  the  consent  of  the  Commissioners. 

See  sees.  159  and  160  as  to  projections. 

See  Thomas  v.  Keating,  17th  July  1855  (17  D.,  1133;  27  Jur., 
584),  refened  to  under  sub-head  (16),  mpra;  and  M'Arly  v,  French's 
Trustees,  8th  Feb.  1883,  10  R,  574. 

(50.)  Being  the  owner  of  any  cart  or  carriage  used  for  the 
conveyance  of  goods,  or  plying  for  hire,  allows  the  same  to  be 
used  without  having  his  Christian  name,  surname,  and  place 
of  abode  painted  in  a  straight  line  horizontally  upon  some 
conspicuous  part  on  the  off  or  right  side  of  such  cart  or 
carriage,  in  legible  letters,  either  of  a  dark  colour  upon  a  light 
ground,  or  of  a  light  colour  upon  a  dark  ground,  not  less  than 
one  inch  in  height,  with  numbers,  beginning  with  number  one 
where  more  of  such  carriages  respectively  than  one  shall  belong 
to  the  same  owner,  and  proceeding  in  regular  progression. 

In  England,  an  information  was  laid  against  the  respondent  for 
using  a  cart  on  the  highway  without  having  his  name  painted 
thereon,  as  required  by  5  &  6  Will.  IV.  c.  60,  sec.  76.  The  cart  was 
a  light  spring  cart  with  two  wheels,  used  by  the  respondent  in  his 
business  as  an  agricultural  implement  maker,  in  which  he  frequently 
carried  agncultural  implements  to  market,  and  drove  his  family 
about  from  place  to  place,  and  for  which  he  paid  duty,  under  32  & 
33  Vict.  c.  14,  sec.  18.  The  Magistrates  dismissed  the  information. 
Hdd^  that  the  "  cart  or  carriage  "  contemplated  by  sec.  76  of  5  <fe  6 
Will.  IV.  c.  50,  was  ejusdem  generis  with  a  waggon,  and  that  this 
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was  not  such  a  cart,  and  that  the  Magistrate  was  therefore  right 
Danby  r.  Hunter  (5  Q.  B.  D.,  20). 

(51.)  Being  the  owner  of  any  cart  or  carriage,  permits  the 
same  to  be  driven  by  any  person  who  is  not  of  the  full  age  of 
fourteen  years,  or  in  any  street  puts  a  cart  or  carriage,  and 
the  animal  yoked  to  the  same,  or  any  unyoked  or  saddled 
horse,  temporarily  under  the  charge  or  care  of  a  person  who 
is  not  of  the  full  age  of  fourteen  years. 

(52.)  On  being  authorised  to  open  the  carriageway  or  foot 
pavement,  shall  neglect  sufficiently  to  protect  such  opening  at 
all  times,  and  to  light  the  same  at  night. 

See  Hunter  t7.  Tumbull,  10th  March  1824,2  S.,  786,  see  an/^,  p.  195. 

See  sec.  131  as  to  consent  of  Commissioners  to  alterations  of 
streets,  also  sees.  188-190  as  to  precautions  when  hole  made  in 
street. 

Pavement  taking  up, — In  England,  F.  being  bound  by  covenant  in 
his  lease  to  lay  down  pavement,  ordered  his  pavior  to  lay  down 
Rowley  ragstone,  being  under  the  impression  he  was  bound  to  use 
that  material.  W.  informed  F.  that  he  was  not  bound  to  use 
Rowley  ragstone,  and  recommended  blue  brick,  and  undertook  to 
indemnify  F.  against  the  consequences  of  taking  up  the  former  and 
substituting  the  latter,  which  F.  agreed  to  on  Monday.  The  first 
pavement  was  in  pursuance  of  the  original  order  laid  down  on 
Tuesday  morning,  and  approved  by  the  Borough  Surveyor  (the  con- 
trol of  the  pavement  being  vested  in  the  Town  Council),  but  it 
required  to  lie  two  days  more  to  consolidate.  On  Wednesday 
morning  W.  took  it  up,  and  substituted  blue  bricks.  Hdd^  W. 
having  obtained  authority  to  replace  the  first  pavement  before  it  was 
laid  down,  the  Justices  properly  refused  to  convict  W.  of  the  ofience 
of  wilfully  taking  up  pavements  within  the  Towns  Improvement 
Act,  10  &  11  Vict.  c.  34,  sec.  56.     Till  v.  Walker  (24  J.  P.,  774). 

(53.)  Stands  or  loiters  on  the  footway,  or  sits  or  lies,  to  the 
obstruction  or  annoyance  of  the  residents  or  passengers,  on  the 
footway  or  street. 

Provided  also  that  nothing  contained  in  this  section  shall 
prejudice  or  affect  any  bye-laws  lawfully  made  by  any  Harbour 
Commissioners  or  Trustees,  or  any  prosecutions  for  offences 
under  the  same. 

382.  Habitual  Drunkards. — It  may  be  charged  as  an 
aggravation  of  the  offence  of  being  drunk  and  incapable,  that 
the  accused  person  has  within  the  twelve  months  preceding 
been  three  times  previously  convicted  of  such  offence ;  and  if 
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the  accused  person  is  convicted,  and  such  aggravation  is  proved, 
the  Magistrate  may  impose  an  additional  penalty  not  exceed- 
ing 40s.  in  respect  of  such  aggravation,  and  may  sentence 
such  person  to  imprisonment  for  any  period  not  exceeding 
fourteen  days,  without  the  option  of  a  fine. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  and 
sees.  500  and  501  for  penalty  on  repetition  of  oifences  and  power  to 
mitigate. 

See  sec.  380,  sub-head  (11),  and  sec.  381,  sub-head  (24). 

383.  Power  to  remoYe  Articles  placed  in  Streets. 

— If  any  matter  or  thing  whatever  shall  be  placed  or  allowed 
to  remain  in  any  street,  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers,  it  shall  be  lawful  to  the 
Chief  Constable  or  other  constable  to  remove  or  cause  the 
same  to  be  immediately  removed  to  any  place  of  safety,  there 
to  remain  at  the  risk  of  the  owner  and  person  ofifending,  and 
to  detain  the  same  until  the  expenses  of  removal  and  deten- 
tion are  paid ;  and  if  such  expenses  are  not  paid  within  seven 
days,  to  sell  or  dispose  of  the  same,  and  apply  the  proceeds 
as  the  Magistrate  shall  direct 

See  8ub-bcad  (31),  sec.  4,  for  definition  of  "  street,*'  (22) 
"owner;"  see  also  sees.  122  and  124  as  to  laying  down  dung,  etc., 
sees.  189  and  190  as  to  deposits  of  building  materials,  and  sec.  381, 
sub-heads  (10),  (14),  (16),  (17),  and  (28). 

384.  Prevention  of  Nuisanoe  arising  from  Smoke. 

— Every  person  who  so  uses,  or  causes  or  permits  or  suffers 
to  be  used,  any  furnace  or  fire  (except  a  household  fire)  as 
that  smoke  issues  therefrom,  unless  he  proves  that  he  uses 
the  best  practical  means  for  preventing  smoke,  and  has  care- 
fully attended  to  and  managed  the  said  furnace  or  fire,  so  as 
to  prevent  as  far  as  possible  the  escape  of  smoke  therefrom, 
shall  be  liable  to  a  penalty  not  exceeding  40s.  in  respect  of 
any  such  act  or  omission,  and  to  a  further  penalty  not  exceed- 
ing £5  in  respect  of  every  day,  or  part  of  a  day,  during 
which  such  act  or  omission  continues  after  the  imposition  of 
the  first-mentioned  penalty,  or  in  respect  of  every  act  or 
omission  of  a  like  nature  which  occurs  within  one  month 
after  such  imposition.  This  enactment  shall  apply  to  any 
person  in  charge  of  a  steamer  plying  on  a  river  or  estuary  of 
the  sea  within   the  jurisdiction  of   the  Magistrates  of  the 
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burgh :  Provided  that  nothing  in  this  Act  shall  be  construed 
to  extend  to  mines,  so  as  to  interfere  with  or  obstruct  the 
efficient  working  of  the  same,  nor  to  the  smelting  of  ores  or 
minerals,  nor  to  the  calcining,  puddling,  and  rolling  of  iron 
and  other  metals,  nor  to  the  conversion  of  pig  iron  into 
wrought  iron,  so  as  to  obstruct  or  interiere  with  any  of  such 
processes  respectively. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner;"  see  sec.  487 
as  to  imprisonment  on  faihire  to  pay  penalty,  and  sees.  500  and  501 
for  penalty  on  repetition  of  offences  and  power  to  mitigate;  sec 
also  sec.  381,  sub-head  (34),  and  sec.  178. 

By  sec.  16  of  the  Public  Health  Act,  30  &  31  Vict.  c.  101,  the 
following  are  declared  to  be  nuisances  under  that  Act : — 

"  (Ji)  Any  fireplace  or  furnace  which  does  not,  as  far  as  practicable, 
consume  the  smoke  arising  from  the  combustible  matter  used  in  such 
fireplace  or  furnace,  and  is  used  within  any  burgh,  for  working  engines 
by  steam,  or  in  any  mill,  factory,  dye-house,  brewery,  bake-house,  or 
gas- work,  or  in  any  manufactory  or  trade  process  whatsoever. 

"  (i)  Any  chimney,  not  being  the  chimney  of  a  private  dwelling- 
house,  sending  forth  smoke  so  as  to  be  injurious  to  health  :  Provided 
that  in  places  where,  at  the  time  of  the  passing  of  this  Act,  no 
enactment  is  in  force  compelling  fireplaces  or  furnaces  to  consume 
their  own  smoke,  the  foregoing  enactment  as  to  fireplaces  and  furnaces 
consuming  their  own  smoke  shall  not  come  into  operation  until  the 
expiration  of  one  year  from  the  date  of  the  passing  of  this  Act" 

Sec.  99  of  the  same  Act  declares  that  "it  shall  be  the  duty  of  the 
Local  Authority  ....  to  enforce  the  provisions  of  any  Act  that 
may  be  in  force  within  its  district,  requiring  fireplaces  and  furnaces 
to  consume  their  own  smoke." 

See  also  the  Smoke  2^uisance  Abatement  (Scotland)  Act,  1857, 
20  &  21  Vict.  c.  73,  and  the  Amendment  Acts  of  1861,  24  Vict. 
c.  17,  and  1865,  28  &  29  Vict,  c  102,  which  apply  to  burghs  of  not 
less  than  2000  inhabitants. 

In  Local  Authority  of  Dumfries  v.  Murphy,  14th  March  1884 
(11  R.,  694),  it  was  found  that  to  amount  to  this  nuisance  as  defined 
in  sec.  16,  sub-sec.  {h\  of  the  Public  Health  Act  of  1867,  a  furnace 
must  be  shown  not  to  consume  its  own  smoke,  either  by  reason  of 
faulty  construction,  or  by  reason  of  systematic  misuse.  That  a  well- 
constructed  furnace  had  on  ten  occasions  in  a  period  of  four  months 
sent  out  quantities  of  offensive  black  smoke,  held  not  to  be 
evidence  of  such  systematic  misuse  as  to  bring  it  under  the  terms  of 
^hat  section. 

Observations  on  the  duty  and  powers  of  the  Local  Authority  in 
investigating  an  alleged  nuisance  of  this  kind : — 

The  Smoke  Nuisance  (Scotland)  Abatement  Act,  1857,  imposes 
cei1;ain  penalties  on  the  use  of  furnaces  not  constructed  to  consume 
their  own  smoke,  "  employed  in  the  working  of  engines  by  steam, 
whether  locomotive  or  otherwise,  in  any  place  to  which  this  Act 
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shall  apply,  or  on  board  of  any  steam  vessel  stopping  at  or  in  any  such 
place,  or  in  or  at  any  port,  pier,  landing-place,  or  harbour  within  the 
same,  or  when  plying  upon  any  part  of  a  river  which,  at  such  part, 
shall  not  exceed  a  quarter  of  a  mile  in  breadth,"  or  on  the  negligent 
use  of  such  furnaces  when  properly  constructed.  Sec.  14  of  the 
same  Act  with  reference  to  royal  burghs,  declares  that  the  word 
"  place "  shall  include  the  whole  area  contained  within  the  parlia- 
mentary or  police  limits  of  the  burgh,  and  the  Smoke  Nuisances 
(Scotland)  Acts  Amendment  Act,  1865,  extends  this  definition  to 
other  burghs.  Held,  in  Campbell  v,  Auld,  27th  Oct.  1882  (10  R., 
Just,  28  j  5  Coup.,  152),  that  an  offence  could  not  be  committed  on 
board  a  vessel  sailing  in  a  part  of  a  river  more  than  a  quarter  of  a 
mile  broad,  although  within  the  parliamentary  or  police  limits  of  a 
burgh  to  which  the  Act  applied. 

In  England,  "it  was  held,  by  Blackburn,  J.,  and  Mellor,  J. 
(Lush,  J.,  dissenting),  that  the  nuisances  enumerated  in  sec.  19  of 
the  Sanitary  Act,  1866,  which  gave  definitions  similar  to  those  in 
sub-sees.  (5)-(7)  of  the  Public  Health  Act,  must  be  regarded  as  if  they 
had  been  included  in  the  nuisances  specified  in  sec.  8  of  the 
Nuisances  Removal  Act,  1855,  and  that  a  nuisance  caused  by  smoke, 
from  furnaces  used  in  the  manufacture  of  bichrome,  a  product  of  ore 
and  minerals,  was  excepted  by  the  proviso,  18  &  19  Vict.  c.  121, 
sec.  44,  which  contained  a  similar  clause  to  sec.  334  of  the  present 
Act,  from  the  summary  provisions  of  the  Acts.  Blackburn,  J.,  in 
delivering  judgment,  said  that,  as,  instead  of  re-enacting  the  Act  of 
1855,  the  Legislature  had  directed  that  the  two  Statutes  were  to  be 
read  together,  he  thought  that  sec.  19  of  the  last  Act^  containing 
the  list  of  mischiefs  defined  to  be  a  *  nuisance,'  shoidd  be  read 
as  a  continuation  of  sec.  8  of  the  former  Act;  and  then  came 
sec.  44  of  the  former  Act,  which  excepts  all  factories  used  for 
working  up  metals.  He  quite  agreed  that  this  was  an  absurdity ; 
nevertheless  the  Legislature  had  d(me  it,  and  though  he  did  not 
think  they  had  intended  to  say  what  they  did,  he  did  not  see  that 
it  was  possible  to  put  any  other  construction  on  the  Acts.  Norris 
V,  Barnes  (L.  R,  7  Q.  R,  537  ;  41  L.  J.,  M.  C,  154  ;  26  L.  T., 
N.  S.,  622 ;  20  W.  R.,  703 ;  41  J.  P.,  150). 

"  The  proceeding  should  be  taken  against  the  owner  or  occupier, 
and  not  against  the  person  who  lights  the  fire.  Barnes  «?.  Akroyd 
(L.  R.,  7  Q.  B.,  474;  41  L.  J.,  M.  C,  110;  26  L.  T.,  N.  S., 
692 ;  20  W.  R,  671 ;  37  J.  P.,  116). 

"It  was  held  not  to  be  necessary,  on  an  information  under  the 
nuisances  removal  clauses  of  the  Sanitary  Act,  1866,  29  &  30  Vict, 
c.  90,  sec.  19,  to  show  that  black  smoke  sent  forth  from  a  chimney 
is  injurious  to  health  as  well  as  a  nuisance.  Gaskell  v,  Bayley 
(30  L  T.,  N.  S.,  516  ;  38  J.  P.,  805). 

"Generally  the  word  nuisance  is  applied  to  something  which 
causes  a  continued  annoyance,  rather  than  to  a  single  act,  the  effect 
of  which  is  temporary  ;  but  in  the  following  case  an  order  of  abate- 
ment of  a  nuisance  made  by  Justices  was  not  complied  with,  and 
subsequently  nineteen  summonses  were  issued  for  disobedience  of 
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the  said  order,  alleging  the  disobedience  to  have  occurred  on  nineteen 
distinct  days,  and  such  summonses  were  returnable,  and  heard  on 
the  same  day,  when  the  judges  convicted  on  each  of  the  summonses, 
and  imposed  a  penalty  of  10s.  upon  each  summons,  with  a 
separate  set  of  costs  in  respect  of  each  summons  and  conviction.  It 
was  held  that  the  sending  forth  black  smoke  from  the  chimney  was 
the  nuisance,  and  that  each  summons  was  issued  in  respect  of  a 
distinct  offence,  and  that  the  convictions  were  right  Reg.  v. 
Waterhouse  (41  L.  J.,  M.  C,  115 ;  26  L.  T.,  N.  S.,  761 ;  L.  R, 
7  Q.  B.,  545  ;  20  W.  R,  712  ;  36  J.  P.,  471).  A  person  was  con- 
victed in  August  of  allowing  black  smoke  to  issue  from  his  factory 
chimney.  In  October  he  was  again  convicted  for  allowing  black 
smoke  to  issue  from  the  same  chimney  ;  but  it  appeared  that  there 
were  two  furnaces  which  communicated  with  the  same  chimney,  and 
that  the  smoke  on  the  second  occasion  did  not  issue  from  the  same 
furnace  as  on  the  first.  It  was  contended  that  this  was  only  one 
offence,  and  that  he  could  not  be  twice  convicted  for  it.  The 
Court,  however,  thought  the  chimney  did  not  mean  merely  the 
orifice,  but  that  it  extended  from  the  fire  to  the  exit,  and  that  there- 
fore two  offences  had  been  committed.  Reg.  r.  Brayshaw,  Times 
Newspaper,  8th  May  1873. 

"The  Birmingham  Improvement  Act,  1851,  which  incorporates 
the  Towns  Improvement  Clauses,  1847,  provides  that  the  Justices 
before  whom  any  person  is  summoned  for  an  offence  under  sec.  108 
of  that  Act,  10  &  11  Vict  c.  34,  sec.  108,  may  remit  the  penalties 
if  they  shall  be  of  opinion  that  such  person  has  so  constructed  or 
altered  his  furnace  as  to  consume  as  far  as  possible  all  the  smoke 
arising  from  it^  and  has  carefully  attended  to  the  same,  and  con- 
sumed as  far  as  possible  the  smoke  arising  from  such  furnace.  The 
defendant,  a  wire-drawer,  having  been  convicted  of  negligently  using 
his  furnace  so  as  not  to  consume  its  smoke,  and  the  evidence  being 
to  the  effect  that  the  quantity  of  smoke  emitted  might  be  greatly 
reduced  by  keeping  partially  open  the  door  of  the  fireplace,  or  by 
the  use  of  a  ventilator,  actually  attached  to  the  fireplace,  but  not 
used  ;  but  that  if  the  external  air  were  thus  admitted  the  tempera- 
ture of  the  furnace  would  not  be  uniform,  and  that  the  process  of 
annealing  the  metal  for  the  purpose  of  making  wire  would  be 
rendered  impossible,  the  Court  quashed  the  conviction,  holding  that 
the  effect  of  the  qualification  introduced  by  the  Local  Act  was  to 
exempt  from  a  penalty  where  the  smoke  was  consumed  as  far  as 
possible,  consistently  with  carrying  on  the  trade  in  which  the 
furnace  was  used.  Cooper  r.  WooUey  (L.  R.,  2  Exch.,  88;  36 
L.  J.,  M.  C,  27 ;  15  L.  T.,  N.  S.,  539  \  15  W.  R,  450 ;  31 
J.  P.,  135). 

"The  Railways  Clauses  Act,  1845,  enacts  that  'every  locomotive 
steam-engine  to  be  used  on  a  railway  shall  be  constructed  on  the 
principle  of  consuming  and  so  as  to  consume  its  own  smoke ;  and  if 
any  engine  be  not  so  constructed  the  company  shall  forfeit  £5  for 
every  day  during  which  such  engine  shall  be  used  on  the  railway ; ' 
(8  Vict  c.  20,  sec  114),  where,  under  this  Statute,  Justices  convicted 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2.  631 

a  railway  company,  on  the  ground  that  one  of  their  engines  did  not, 
in  fact,  consume  its  own  smoke,  the  Court  remitted  the  case  to  the 
Justices,  with  their  opinion  that  if  the  engine  was  constructed  on 
the  principle  required  by  the  Statute,  and  the  not  consuming  its 
own  smoke  was  occasioned  by  the  negligence  of  the  servants  of  the 
company,  the  company  were  not  liable.  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  v.  Wood  (6  Jur.,  N.  S.,  70 ;  29 
L.  J.,  M.  a,  29 ;  2  E.  and  E.,  344  ;  1  L.  T.,  N.  S.,  31  ;  24  J.  P., 
38).  But  now,  by  the  Regulation  of  Railways  Act>  1868,  31  &  32 
Vict.  c.  119,  sec.  19,  where  proceedings  are  taken  against  a  company 
using  a  locomotive  steam-engine  on  a  railway,  on  account  of  the 
same  not  consuming  its  own  smoke,  then,  if  it  appears  to  the 
Justices  before  whom  the  complaint  is  heard  that  the  engine  is 
constructed  on  the  principle  of  consuming  its  own  smoke,  but  that 
it  failed  to  consume  its  own  smoke,  as  far  as  practicable,  at  the  time 
charged  in  the  complaint  through  the  default  of  the  company,  or  of 
any  servant  in  the  employment  of  the  company,  such  company 
shall  be  deemed  guilty  of  an  offence  under  the  section  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  above  quoted. 

"The  Smoke  Nuisance  Abatement  Metropolis  Act,  1853, 16  &  17 
Vict  c.  128,  makes  provision  for  the  abatement  of  nuisance  arising 
from  the  smoke  of  furnaces  in  the  metropolis,  and  from  steam 
vessels  above  London  Bridge.  With  regard  to  steam  vessels  it  im- 
poses penalties  on  the  owners,  masters,  or  other  persons  having  charge 
of  the  vessels,  16  &  17  Vict  c  28,  sec.  2,  but  allows  the  Justices  to 
remit  the  penalties  if  they  are  satisfied  that  the  furnaces  consume  the 
smoke  as  far  as  possible,  and  have  been  carefully  attended  to,  16  &  17 
Vict.  c.  28,  sec.  3.  By  an  Amending  Actof  1856, 19  &  20  Vict.  c.  107, 
sec.  1,  *  all  steam  vessels  plying  to  and  fro  between  London  Bridge 
and  any  place  on  the  River  Thames  to  the  westward  of  the  Nore 
Light  shall  be  subject  to  the  provisions  of  the  said  recited  Act 
relating  to  steam  vessels  above  London  Bridge.' 

"  Under  this  enactment  it  was  held  that  a  steam  vessel  not  carrying 
passengers,  but  employed  in  towing  ships  for  hire  to  and  from  the 
various  docks  on  the  Thames,  for  the  most  part  between  London 
Bridge  and  the  Nore  Lights  but  occasionally  going  eastward  of  the 
Nore  Light  as  far  as  the  Downs,  was  within  the  Statute  when  towing 
a  ship  from  Limehouse  to  BlackwalL  Walker  r.  Evans  (2  E.  and  K, 
356 ;  6  Jur.,  N.  S..  71  ;  1  L.  T.,  N.  S.,  59 ;  29  L.  J.,  M.  C,  22). 

**  The  nuisance  arising  from  smoke  alone,  unaccompanied  by  noise, 
or  from  noise  alone,  or  eflfluvia  alone,  may  be  the  subject  of  sub- 
stantial damages  in  an  action  at  law.  And  wherever  a  jury  would 
give  substantial  damages  at  law  in  respect  of  any  of  these  causes  of 
action,  an  injunction  will  be  granted  to  restrain  the  continuance  of 
them,  and  the  mere  discontinuance  of  a  nuisance  after  the  filing  of  a 
bill  for  an  injunction  is  not  in  itself  a  ground  for  dissolving  it. 
Where  the  nuisance  is  of  such  a  nature  as  to  be  capable  of  renewal, 
the  injunction  will  be  made  perpetual  Crump  v,  Lambert  (15  L.  T., 
a.  S.,  600 ;  L.  R.,  2  Eq.,  M.  R.,  409  ;  affirmed  on  appeal,  17 
L  T.,  N.  S.,  133). 
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"  Where  the  rebuilding  of  a  house  to  a  height  greater  than  its 
previous  height,  caused  the  chimneys  of  the  adjoining  house  to 
smoke,  it  was  held  that  no  action  was  maintainable  against  the 
person  who  rebuilt  the  house,  either  on  the  ground  that  the  nuisance 
complained  of  had  been .  created  by  him,  or  that  the  owner  of  the 
adjoining  house  had  acquired  an  easement,  viz.  the  right  to  access 
of  air  to  his  chimney  with  which  he  had  been  interfered.  Bryant 
V,  Lefevre  (L.  R,  4  C.  P.  D.,  172  ;  48  L.  J.,  C.  P.,  380 ;  40  L.  T., 
N.  S.,  579 ;  27  W.  R,  592)."— Glen,  p.  149. 

385.  Regulation  of  Street  Traffic— The  Magistrates 

may  from  time  to  time  make  bye-laws  and  issue  notices  and 
orders  : — 

(1.)  Regulating  the  traffic,  or  any  particular  trafl&c  in 
streets  within  the  burgh  : 

(2.)  Diverting  temporarily  out  of  any  street  or  streets, 
traffic  of  every  kind,  or  such  particular  kinds  of  traffic  as 
may  be  specified  in  any  such  order  or  notice : 

(3.)  Prescribing  the  streets  in  or  through  which  particular 
kinds  of  traffic  shall  not  be  permitted,  or  where  permitted 
the  hours  within  which  they  are  permitted : 

(4.)  Prohibiting  or  regulating  public  processions  : 
And  every  breach  of  any  such  bye-law,  notice,  or  order 
shall  be  deemed  an  offence  against  this  Act,  and  every  per- 
son committing  such  an  offence  shall  be  liable  to  a  penalty 
not  exceeding  40s. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh;'* 
sec  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and 
601  for  penalty  on  repetition  of  offences  and  power  to  mitigate. 
See  Croall  v,  Linton,  29th  May  1869  (7  M.,  849),  p.  440. 

In  Deakin  v.  Milne,  27th  Oct.  1882  (10  R.,  Just.,  22),  four  persons 
were  charged  in  the  Police  Court  of  a  burgh  with  breach  of  the 
peace,  and  also  "  with  breach  of  the  terms  of  a  proclamation  made 
and  published  by  the  Magistrates  "  of  the  burgh,  "  by  virtue  of  the 
powers  conferred  on  them  by  the  Act"  1606,  c.  17,  "an  Act  for 
the  Staying  of  Unlawful  Conventions  within  burgh,  and  for  assisting 
of  the  Magistrates  in  the  execution  of  their  offices." 

The  accused  were  convicted  of  both  the  offences  charged,  and 
fined.     They  took  a  case. 

The  following  facts  were  stated.  The  accused  were  members  of  a 
body  known  as  the  "  Salvation  Army."  The  prodamatioUf  which 
did  not  bear  to  be  founded  on  the  Act  1606,  c.  17,  was  to  the  effect 
that  the  Magistrates  finding  that  processions  of  the  Salvation  Army 
were  leading  to  riotous  proceedings,  and  were  likely  to  cause  a 
breach  of  the  peace,  thereby  prohibited  all  such  processions,  and 
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gave  notice  that  all  persons  thereafter  taking  part  therein  would 
render  themselves  liahle  to  prosecution.  This  proclamation  had 
heen  duly  puhlished.  On  the  occasion  lihelled  the  "accused 
marched  in  procession  carrying  a  flag "  through  various  streets  of 
the  town,  "  singing  and  shouting  aloud  at  the  top  of  their  voices,  so 
loud,  as  deponed  to  hy  one  of  the  witnesses,  as  to  be  heard  over  half 
of  the  town,  waving  their  arms  and  gesticulating  in  a  grotesque 
manner,  causing  the  assemblage  of  a  mob  of  persons,  and  obstructing 
the  whole  passage  of  the  said  streets  from  pavement  to  pavement  on 
each  side,  to  the  annoyance  of  the  lieges,  and  causing  a  breach  of 
the  peace,  and  in  violation  of  the  terms  of  the  said  proclamation.** 

The  appellants  contended,  (1)  that  on  the  facts  proved  no  breach 
of  the  peace  at  common  law  had  been  committed ;  and,  (2)  that  it 
was  beyond  the  powers  of  the  Magistrates  to  issue  the  proclamation, 
whether  at  common  law  or  under  the  Act  libelled,  which  the 
appellants  alleged  to  be  in  desuetude,  and,  at  all  events,  not  applic- 
able to  their  case. 

The  Court  dismissed  the  appeal,  and  affirmed  the  determination 
of  the  Magistrates. 

386.  Power  to  Impound  Stray  Cattle. — If  any 

cattle  be  at  any  time  found  at  large  in  any  street  of  the 
burgh,  without  any  person  having  the  charge  thereof,  any 
constable  or  ofiBcer  of  police  may,  if  he  cannot  readily  find 
the  owner  thereof,  seize  and  impound  such  cattle,  and  may 
detain  the  same  until  the  owner  thereof  pay  to  the  Commis- 
sioners a  penalty  not  exceeding  40s.,  besides  the  reasonable 
expenses  of  impounding  and  keeping  such  cattle. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh," 
(9)  "  Commissioners,"  (22)  "  owner ; "  see  sec.  487  as  to  imprison- 
ment on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repe- 
tition of  offences  and  power  to  mitigate.  See  also  sec.  380,  sub-head 
(7),  as  to  penalty  for  neglecting  to  provide  impounded  animals  with 
food  and  water. 

Straying  Cattle.— Sec,  74  of  5  &  6  Will.  IV.  c.  50,  authorised  the 
Surveyor  or  any  other  person  to  seize  and  impound  cattle  "  found 
wandering,  straying,  or  lying  or  being  depastured  on  any  highway, 
or  on  the  sides  thereof,  without  a  keeper  (except  on  such  parts  of 
any  road  as  lead  or  pass  through  or  over  any  common  or  waste  or 
unenclosed  ground  "),  but  that  section  has  been  repealed  by  the  High- 
way Act,  1864,  27  &  28  Vict.  c.  101,  sec.  25,  without  any  corresponding 
re-enactment ;  but  the  power  to  seize  and  impound  under  the  common 
law  is  assumed  (according  to  the  opinion  of  the  law-officers  of  the 
Crown)  in  the  provision  of  sec.  25,  enacting  a  penalty  against  the 
owner  of  cattle  straying,  etc.  ...  As  to  the  term  "straying,"  it 
was  held  in  Morris  v,  Jeffries  (35  L.  J.,  N.  S.,  M.  C,  143;  13 
L.  T.,  N.  S.,  629),  that  if  an  animal  is  under  the  control  of  some 
person  it  is  not  liable  to  seizure,  not  being  straying ;  but  in  I^awrence 
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V,  King  (37  L.  J.,  N.  S.,  M.  C,  78;  18  L.  T.,  N.  S.,  356),  it  was 
held  that  the  liability  to  the  penalty  may  be  incurred  if  sheep  are 
allowed  to  lie  about  a  highway,  although  under  the  control  of  a  keeper 
at  the  time  they  were  so  found  l3dng  about. — Oke's  Magisterial 
Synopsis,  vol.  i.  pp.  493-495. 

387.  Power  to  Sell  Stray  Cattle  for  Penalty  and 

Expenses* — If  the  said  penalty  and  expenses  be  not  paid 
within  three  days  after  such  impounding,  the  person  by  whom 
such  cattle  were  seized  and  impounded  as  aforesaid,  or  other 
person  appointed  by  the  Commissioners  for  that  purpose,  may 
proceed  to  sell  such  cattle,  or  cause  the  same  to  be  sold ;  but 
previous  to  such  sale  seven  days'  notice  thereof  shall  be  given 
to  or  left  at  the  dwelling-house  or  place  of  abode  of  the 
owner  of  such  cattle,  if  he  be  known,  or  if  not,  then  notice  of 
such  intended  sale  shall  be  given  by  advertisement,  to  be 
inserted  seven  days  before  such  sale  in  some  newspaper  pub- 
lished or  circulating  within  the  burgh  in  which  the  seizure 
was  made;  and  the  money  arising  from  such  sale,  after 
deducting  the  said  sums,  and  the  expenses  aforesaid,  and  all 
other  expenses  attending  the  impounding,  advertising,  keep- 
ing, and  sale  of  any  such  cattle  so  impounded,  shall  be  paid 
to  the  Commissioners,  and  shall  be  by  them  paid  on  demand 
to  the  owner  of  the  cattle  so  sold :  Provided  such  balance  be 
claimed  within  six  months  of  such  sale,  and  in  default  of  such 
claim  the  balance  shall  be  applied  to  the  purposes  of  this  Act 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (22) 
"owner,"  (4)  "burgh." 

388.  Removal  of  Furniture. — It  shall  be  lawful  for 
any  constable  to  stop  and  convey  to  the  police  office,  and 
there  detain,  until  due  inquiry  can  be  made,  any  cart  or 
carriage,  and  any  peraon  in  charge  thereof  or  connected  there- 
with, found  within  the  burgh  employed  in  removing  furni- 
ture, or  any  person  carrying  furniture,  between  the  hours  of 
eight  in  the  evening  and  six  in  the  morning,  except  at  the 
usual  terms  of  removing  observed  within  the  burgh. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh." 
Sec.  1  of  the  Statutes  (Definition  of  Time)  Act,  1880  (43  &  44 
Vict  c.  9),  provides :  "  Whenever  any  expression  of  time  occurs  in 
any  Act  of  Parliament,  deed,  or  other  legal  instrument,  the  time 
referred  shall,  unless  it  is  otherwise  specifically  stated,  be  held,  in  the 
case  of  Great  Britain,  to  be  Greenwich  mean  time." 
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880.  Dogs  or  other  Animals^  if  a  Nuisance  or 
Annoyance,  to  be  Removed,  etc. — Every  person  who 

shall  keep,  or  suffer  to  be  kept,  within  any  house,  building, 
cellar,  court,  or  area,  or  other  premises,  any  dog,  or  any  fowl, 
or  any  other  animal,  which  is  a  nuisance  or  an  annoyance  to 
the  inhabitants  in  the  neighbourhood,  and  shall  not  remove 
the  cause  of  such  nuisance  or  annoyance  within  such  time  as 
the  Magistrate  shall  determine,  which  he  is  hereby  authorised 
to  do  in  a  summary  manner;  and  every  person  who  shall 
suffer  to  be  at  large  or  have  at  large  any  ferocious,  rabid,  or 
vicious  dog,  not  being  muzzled,  and  every  person  who  shall, 
after  notice  given  by  the  Magistrates,  which  they  are  hereby 
authorised  to  issue,  directing  that  dogs  should  be  confined  on 
account  of  any  suspicion  of  canine  madness,  suffer  any  dog  to 
be  at  large,  or  have  the  same  at  large  during  the  time  speci- 
fied in  such  notice,  all  such  persons  shall  be  liable  to  a 
penalty  not  exceeding  40s. ;  and  any  constable  may  seize 
and  take  possession  of  any  dog  or  other  animal,  being  a 
nuisance  or  an  annoyance  as  aforesaid,  and  not  removed,  if  so 
ordered,  or  any  ferocious,  rabid,  or  vicious  dog,  not  being 
muzzled  as  aforesaid,  or  any  dog  not  confined  after  such 
notice,  and  the  Chief  Constable  may  cause  any  dog  so  seized 
to  be  destroyed ;  and  he  may  also  cause  to  be  destroyed  any 
dog  reasonably  suspected  to  be  in  a  rabid  state,  or  which  has 
been  bitten  by  any  other  dog  reasonably  suspected  to  be  in  a 
rabid  state. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(10)  "court,"  (16)  "premises;"  sees.  336  to  338  inclusive  as  to 
"  notice,"  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  for  punishment  of  abettors. 

In  M*Kirdy  v.  M*Callum,  25th  June  1855  (2  Irv.,  202),  a  person 
was  cited  to  appear  before  the  Greenock  Police  Court,  on  a  charge  of 
harbouring  and  keeping  two  vicious  dogs,  and  allowing  the  same  to 
go  at  large.  The  citation  bore  to  proceed  on  the  Act  3  Vict.  c. 
54  (being  an  Act  for  improving  the  harbour  of  Greenock).  He 
attended  and  was  fined.  Having  brought  u  suspension  of  this  con- 
viction, he  objected,  (1)  that  the  citation  contained  a  fatal  misde- 
scription of  the  Act  of  Parliament,  the  Greenock  Harbour  Act  being 
the  Act  5  Vict.  c.  54,  and  being  moreover  inapplicable  to  the  case, 
while  the  Greenock  Police  Act,  which  was  applicable,  was  the  Act  3 
Vict,  c  27 ;  (2)  that  the  complaint  was  irrelevant,  in  respect  that 
it  did  not  set  forth  that  the  owner  knew  the  dogs  to  be  vicious. 
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Hdd^  that  the  ohjection  to  the  relevancy  was  not  well  founded,  but 
the  proceedings  set  aside,  on  the  ground  that  the  Magistrates  of 
Greenock  sitting  in  the  Police  Court  had  no  jurisdiction  to  try  the 
offence  charged,  either  on  the  citations  given  or  without  citation. 

In  Henderson  t?.  M*Kenzie,  18th  Mar.  1876  (3  R.,  623),  sec.  2  of 
the  Dogs  Act,  1871,  enacts  that  "any  Court  of  summary  jurisdiction 
may  take  cognisance  of  a  complaint  that  a  dog  is  dangerous  and  not 
kept  under  proper  control"  Hdd^  that  the  Act  was  not  restricted 
in  its  application  to  dogs  dangerous  to  human  beings. 

In  Cornelius  v.  Grant,  8th  June  1880  (7  R.,  Just,  13),  A.  was  walk- 
ing along  the  street,  when  a  large  dog  attacked  two  small  dogs  which 
accompanied  him.  For  a  considerable  time  A.  endeavoured  in  vain 
to  separate  the  dogs,  and  finally  struck  the  large  dog  twice  with  a 
knife,  thereby  inflicting  two  wounds,  of  which  the  dog  subsequently 
died.  Held,  that  A.  was  not  guilty  of  "  wanton  cruelty,"  within  the 
meaning  of  sec.  1  of  the  Prevention  of  Cruelty  to  Animals  (Scotland) 
Act,  1850. 

In  this  case,  Lord  Young  said :  "  There  is  one  observation  of  a 
general  nature  which  I  feel  inclined  to  make,  and  it  is  this,  that 
people  who  keep  dogs,  and  especially  large  dogs,  are  too  often  regard- 
less of  their  neighlx>urs  in  large  towns,  and  in  populous  places  in  the 
vicinity  of  large  towns.  I  have  great  sympathy  with  the  attachment 
that  arises  between  men  and  dogs,  but  I  confess  that  I  think  that 
dogs  such  as  this  one  are  entirely  out  of  place  in  cities,  and  people 
who  keep  them  should  consider  that  if  everybody  kept  one  the  place 
would  be  uninhabitable." 

390.  Stray  Do^. — Any  constable  may  take  possession 
of  any  dog  found  straying  in  the  burgh,  and  not  under  the 
control  of  any  person,  and  may  detain  such  dog  for  five  clear 
days  at  a  police  station  or  other  place  selected  by  the  Chief 
Constable,  and  during  that  time  it  shall  be  properly  fed ;  and 
if,  at  the  expiration  of  that  time,  such  dog  be  not  claimed, 
and  all  expenses  incurred  by  its  detention  paid,  the  same  may 
be  sold  or  destroyed.  When  any  dog  taken  possession  of  by 
any  constable  wears  a  collar,  with  the  adddress  of  any  person 
inscribed  thereon,  a  letter  stating  the  fact  of  such  dog  having 
been  taken  possession  of  shall  be  forthwith  sent  by  the  Chief 
Constable,  by  post  or  otherwise,  to  the  address  inscribed  on 
the  collar. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh ; "  see  '34  &  35 
Vict.  c.  56,  the  Dogs  Act,  1871. 

391.  Street  Husioians. — It  shall  be  lawful  for  any 
householder,  personally  or  by  his  servant,  or  by  a  constable  of 
police,  to  require  any  street  musician  or  singer  to  depart  from 
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the  neighbourhood  of  the  house  of  such  householder;  and 
every  person  who  shall  continue  to  sound  or  play  any  instru- 
ment, or  sing  in  any  street,  at  any  time  after  being  so  required 
to  depart,  shall  be  liable  to  a  penalty  not  exceeding  20s. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (14)  "house- 
holder," (13)  "  house ; "  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  sees.  600  and  601  for  penalty  on  repetition  of  offences  and 
power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

392.  Use  of  Steam  Whistles  and  Trumpets.— No 

person  shall,  without  the  sanction  of  the  Commissioners,  use 
or  employ  in  any  manufactory  or  any  other  place,  any  steam 
whistle  or  other  similar  call  for  the  purpose  of  summoning  or 
dismissing  workmen  or  persons  employed,  and  every  person 
oflfending  against  this  enactment  shall  be  liable  to  a  penalty 
not  exceeding  £0,  and  to  a  further  penalty  not  exceeding  40s. 
for  every  day  during  which  such  offence  continues :  Provided 
always,  that  the  Commissioners,  in  case  they  have  sanctioned 
the  use  of  any  such  instrument  as  aforesaid,  may  at  any  time 
revoke  such  sanction  on  giving  one  month's  notice  to  the 
person  using  the  same. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners ; "  sec. 
487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  600  and  601 
for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec 
458  for  punishment  of  abettors. 

303.  Penalty  for  Betting  in  Streets. — If  any  two 

or  more  persons  assemble  together  in  any  street  or  open  place 
within  the  burgh,  for  the  purpose  of  engaging  in  lotteries, 
betting,  or  gaming,  each  of  such  persons  shall  be  liable  to  a 
penalty  not  exceeding  40s. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street,"  (4)  "burgh;" 
sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  600  and 
601  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and 
sec.  468  for  punishment  of  abettors. 

304.  Roles  for  Persons   using    Bicycles,   etc. — 

Bicycles,  tricycles,  velocipedes,  and  other  similar  vehicles  are 
hereby-  declared  to  be  carriages  within  the  meaning  of  this 
Act,  and  the  following  rules  shall  be  observed  by  any  person 
or  persons  using  such  carriage : 

(1.)  During  the  period  between  one  hour  after  sunset  and 
one  hour  before  sunrise,  every  person  using  such  carriage  shall 
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carry  attached  to  his  vehicle  a  lamp,  which  shall  be  so  con- 
structed and  placed  as  to  exhibit  a  light  in  the  direction  in 
which  he  is  proceeding,  and  so  lighted  and  kept  lighted  as  to 
afford  adequate  means  of  signalling  the  approach  of  the 
carriage : 

(2.)  Upon  overtaking  any  cart  or  carriage,  or  any  horse, 
mule,  or  other  beast  of  burden,  or  any  foot-passenger,  every 
such  person  shall,  within  a  reasonable  distance,  from  and 
before  passing  such  cart  or  carriage,  horse,  mule,  or  beast  of 
burden,  or  such  foot-passenger,  by  sounding  a  bell  or  whistle, 
or  otherwise,  give  audible  and  sufficient  warning  of  the 
approach  of  the  carriage : 

And  any  person  who  breaks  either  of  these  rules  shall  be 
liable  for  any  one  offence  to  a  penalty  not  exceeding  40s. 

See  sec.  487  as  to  iDiprisonment  on  failure  to  pay  penalty,  sees.  600 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  for  punishment  of  abettors. 

Theatres  and  Places  of  Public  Resort. 
395.  Theatres,  etc.,  to  be  Licensed. — It  shall  not 

be  lawful  for  any  person  to  have  or  keep  any  house  or  other 
place  of  public  resort  within  the  burgh  for  the  performance  of 
stage  plays  or  other  theatrical  representations,  or  any  circus, 
or  any  place  for  entertainments  in  the  nature  of  dramatic 
entertainments  or  exhibitions,  or  any  other  place  of  publio 
resort  for  public  dancing,  music,  or  other  entertainment  of  a 
like  kind  (all  which  places  are  hereinafter  shortly  described 
or  referred  to  as  theatres  or  other  places  of  public  amusement), 
into  which  admission  is  obtained  by  payment  of  money  or  for 
money  consideration,  without  being  duly  licensed  by  the 
Magistrates,  without  prejudice  to  any  powers  pertaining  by 
Statute  to  the  Lord  Chamberlain. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (4)  "burgh." 

See  Linton  v,  Beaumont,  under  sec.  397. 

TJieatres. — In  England,  a  dramatic  performance  called  a  duologue, 
in  which  two  persons  appeared  in  different  costumes  and  characters, 
holding  dialogues  with  each  other,  is  within  the  definition  of  "  stage 
play  "  in  the  Statute  6  &  7  Vict.  c.  68,  sees.  2,  23,  and  the  keeper  of  the 
house  in  which  the  performance  takes  place,  without  authority,  is  liable 
to  a  penalty.     Thome  v.  Colson  (3  L.  T.,  N.  S.,  697  ;  25  J.  P.,  101); 
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A  booth  used  as  a  temporary  and  portable  theatre  is  a  "  place/'* 
within  the  meaning  of  the  6  &  7  Vict.  c.  68,  sec.  11. 

The  manager  of  a  booth,  used  as  a  portable  theatre,  not  being  a 
patent  theatre,  or  duly  licensed  as  a  theatre,  who,  with  a  company  of 
stroUiug  players,  caused  to  be  acted  therein  a  stage  play  for  hire,  the 
booth  being  on  a  private  piece  of  ground,  rented  for  the  purpose  of 
holding  a  pleasure  fair,  not  legal  or  licensed  in  any  way,  is  liable  to 
a  penalty  under  sec.  11.  Fredericks  v.  Payne  (32  L.  J.,  N.  S., 
M.  C,  U). 

306.  Terms  of  Licence. — The  fee  to  be  paid  for  each 
licence  shall  not  exceed  20s.,  and  no  licence  shall  be  granted 
to  any  person  except  the  actual  and  responsible  manager  of 
any  such  theatre  or  other  place  of  public  amusement,  and  the 
name  and  place  of  abode  of  such  manager  shall  be  printed  on 
every  playbill  or  other  public  notice  announcing  any  repre- 
sentation at  such  theatre  or  otner  place  of  public  amusement ; 
and  such  manager  shall  become  bound  himself,  in  such  penal 
sum  as  the  Magistrates  may  require,  not  exceeding  £50, 
with  two  sureties,  to  be  approved  of  by  the  Magistrates,  in 
such  further  sum  not  exceeding  £20  each,  as  the  Magistrates 
in  like  manner  may  require,  for  the  due  observance  of  the 
conditions  of  the  licence  and  of  the  bye-laws  from  time  to 
time  in  force  in  the  burgh  during  the  currency  of  such  licence 
for  the  regulation  of  such  theatre  or  other  place  of  public 
amusement,  and  for  securing  payment  of  the  penalties  which 
such  manager  may  be  adjudged  to  pay  for  breach  of  any  of 
such  bye-laws  or  of  this  Act. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh;"  see  sec.  487 
as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501 
for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec. 
458  for  punishment  of  abettors. 

307.  Public  Shows,  etc.,  not  to  be  opened  or  set 
up  in  Burgh  without  sanction  of  Magistrates. — No 

public  show  of  any  description  whatever,  whether  in  open 
ground  or  in  any  house  or  building,  or  caravan  or  tent,  and 
no  swings  or  hobby-horses,  and  no  shooting-gallery,  singing  or 
dancing  saloon,  or  bowling  or  nine-pin  alley,  and  no  place  for 
playing  skittles  (all  which  are  hereinafter  shortly  described 
or  referred  to  as  public  shows  and  other  like  places  of  public 
entertainment),  shall  be  opened  or  set  up  within  the  burgh 
without  the  permission  of  the  Magistrates;  and  it  shall  be 
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lawful  for  the  Magistrates  to  regulate,  restrain,  remove,  or 
prohibit  all  such  public  shows  and  other  like  places  of  public 
entertainment,  and  to  make  and  establish  regulations  and 
prohibitions  to  that  effect ;  and  if  any  person  shall  open  or 
set  up,  or  be  concerned  in  opening  or  setting  up,  any  such 
public  show  or  other  like  place  of  public  entertainment, 
without  the  sanction  or  permission  of  the  Magistrates,  or  shall 
contravene  any  such  regulation  or  prohibition,  all  such 
persons  shall,  for  every  such  offence,  be  liable  to  a  penalty 
not  exceeding  £5,  and  also  to  a  continuing  penalty  of  £5 
for  every  day  during  which  the  offence  is  committed  or 
continued. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(4)  "  burgh  ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power 
to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

Sec.  287  of  the  Edinburgh  Municipal  and  Police  Act,  1879,  enacts 
that  the  "Magistrates  may  license  any  house,  building,  or  other 
premises  to  be  used  for  any  public  show,  exhibition,  circus,  or  other 
representation  or  public  entertainment,"  imder  such  regulations  and 
conditions  as  they  think  fit;  and  that  every  person  opening  any 
public  show,  etc.,  without  a  licence,  shall  be  liable  in  a  penalty. 
In  Linton  v,  Beaumont,  18th  July  1883  (10  R.,  Just.,  80),  certain 
premises  were  open  nightly  (except  Sunday)  from  seven  till  twelve 
o'clock,  to  any  one  on  payment  of  sixpence,  in  return  for  which  a 
ticket  was  given,  entitling  the  holder  to  one  refreshment,  such  as  a 
cup  of  coffee  or  a  glass  of  lemonade.  Additional  refreshment  might 
be  obtained  on  further  payment  The  refreshments  were  served  in 
a  large  room  capable  of  accommodating  upwards  of  200  persons,  and 
provided  with  small  tables  and  chairs.  Music  was  played  at 
intervals  during  the  evening,  the  performers  being  stationed  on  a 
raised  platform  at  one  end  of  the  room.  Hdd^  that  these  premises 
were  not  used  for  a  public  entertainment  in  the  sense  of  the  Act, 
and  did  not  require  a  licence. 

Place  of  Public  Resort, — In  England,  a  private  house,  in  which  a 
sale  by  public  auction  is  held,  is  for  the  time  a  place  of  public  resort, 
within  the  meaning  of  the  Vagrant  Act,  5  Geo.  IV.  c.  83,  sec  4. 
SeweU  V.  Taylor  (29  L.  J.,  N.  S.,  M.  C,  50). 

398.  Burden  of  Proof  of  Licences. — Where  in  any 
case  money  or  other  reward  shall  be  taken  or  charged  directly 
or  indirectly  as  an  entrance  fee,  or  where  the  purchase  of  any 
article  is  made  a  condition  for  the  admission  of  any  person 
into  a  theatre  or  other  place  of  public  amusement,  and  it 
shall  be  proved  that  such  theatre  or  other  place  is  used  for 


Digitized  by  VjOOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  1892.  641 

any  public  performances,  or  for  any  of  the  purposes  of  public 
amusement  hereinbefore  speci6ed,  the  burden  of  proof  that 
such  theatre  or  other  place  of  public  amusement  is  duly 
licensed  shall  devolve  on  the  party  accused,  and,  until  the 
contrary  is  proved,  such  theatre  or  other  place  of  public 
amusement  shall  be  taken  to  be  unlicensed,  and  every  person 
acting  therein  shall  be  liable  to  a  penalty  not  exceeding  40s. 
for  each  offence. 

See  p.  5  as  to  definition  of  "  person ; "  see  sec.  487  as  to  imprison- 
ment on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on 
repetition  of  offences  and  power  to  mitigate,  and  sec.  458  for  punish- 
ment of  abettors. 

390.  Bye-laws   may  be  made  as  to  Places  of 

Public  Amusement. — The  Magistrates  may  from  time  to 
time  make  bye-laws  for  the  due  licensing  of  theatres  and 
other  places  of  public  amusement  within  the  burgh,  and  may 
provide  in  such  bye-laws  for  the  suppression  of  riots  and 
disorderly  conduct,  and  for  the  prevention  of  smoking  within 
such  theatres  or  other  places,  and  for  regulating  the  times  at 
and  during  which  the  same  shall  severally  be  allowed  to 
remain  open. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (20)  "  Magis- 
trates;" see  sees.  316-324  as  to  bye-laws. 

400.  Penalty  for  Breach  of  Bye-laws. — In  case  of 

riot,  or  of  the  breach  of  any  bye-laws  made  by  the  Magistrates, 
taking  place  in  any  theatre  or  other  place  of  public  amuse- 
ment, the  Magistrates,  after  hearing  the  holder  of  the  licence, 
may  order  the  same  to  be  closed,  or  may  suspend  the  licence 
thereof  for  any  period  they  think  fit,  and  during  that  period 
such  theatre  or  other  place  of  public  amusement  shall  be 
deemed  to  be  unlicensed,  and  the  manager  thereof  shall,  in 
addition  to  any  other  penalty  he  may  incur,  be  liable  to  a 
penalty  not  exceeding  £5  for  each  day  on  which  he  continues 
to  contravene  or  offend  against  such  bye-laws. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  for  punishment  of  abettors. 

401.  Constables  may  enter  certain  Premises. — 

Any  constable  shall  have  power,  by  virtue  of  his  ofiBce,  a£ 
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any  time  to  enter  any  premises  or  other  place  of  the  following 
description,  and  every  part  thereof,  viz. : — 

(1.)  Any  place  to  which  the  public  are  admitted,  by  pay- 
ment or  otherwise,  used  for  the  purpose  of  a  theatre,  public 
show,  or  other  place  of  public  amusement  or  entertainment : 

(2.)  Any  music,  singing,  or  dancing  saloon,  or  any  shooting 
gallery,  or  bowling  or  nine-pin  alley,  or  any  place  for  playing 
skittles,  or  any  eating-house,  coflfee-house,  or  other  such 
place : 

(3.)  Any  victualling  house,  public-house,  house,  or  building 
in  which  wine,  spirits,  beer,  cider,  or  other  excisable  or 
fermented  or  distilled  liquors  are  sold  or  suspected  to  be  sold, 
whether  licensed  or  not : 

(4.)  Any  house  or  building,  or  brothel  for  the  reception  of 
prostitutes,  or  usually  frequented  by  thieves  or  loose  and 
disorderly  persons : 

(5.)  Any  building  or  part  of  a  building  which  is  kept  or 
used  for  a  purpose  in  respect  of  which  a  licence  is  required 
by  the  provisions  of  this  Act : 

(6.)  Any  ship  or  other  vessel  not  being  employed  in  Her 
Majesty's  service : 

And  every  occupier  or  keeper  of  any  such  premises  or  other 
place,  or  other  person  having  the  charge  thereof,  who  shall 
not  admit  such  constable  when  required,  shall  be  liable  to  a 
penalty  not  exceeding  £10. 

See  sub-head  (16),  sec.  4,  for  definition  of  "premises,"  (13) 
"house,"  (3)  "building,"  (21)  "occupier;"  sec.  487  as  to  imprison- 
ment on  failure  to  pay  penalty,  seca  500  and  501  for  penalty  on 
repetition  of  ofiences  and  power  to  mitigate,  and  sec  458  for  punish- 
ment of  abettors. 

402.  Unlicensed  Theatres  may  be  entered  and 
Occupants  removed. — Any  Magistrate  may,  by  order  in 
writing,  authorise  any  constable  to  enter  into  any  building  or 
part  of  a  building  suspected  to  be  kept  or  used  for  stage  plays 
or  dramatic  entertainments,  or  as  a  circus,  or  as  a  public  show, 
or  for  any  of  the  purposes  hereinbefore  specified,  into  which 
admission  is  obtainable  by  payment  of  money  or  for  money 
consideration,  and  which  is  not  licensed  in  accordance  with 
the  requirements  of  this  Act,  at  any  time  when  the  same  is 
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open  for  the  reception  of  persons  resorting  thereto,  and  to 
remove  any  person  found  therein  without  lawful  excuse ;  and 
every  person  keeping,  using,  or  knowingly  letting  any  building 
or  part  of  a  building  or  any  place  for  the  purposes  aforesaid, 
or  any  of  them,  which  building,  part  of  a  building,  or  place 
shall  be  unlicensed  as  aforesaid,  shall  be  liable  to  a  penalty 
not  exceeding  £20,  and  every  person  being  therein  without 
lawful  excuse  shall  be  liable  to  a  penalty  not  exceeding 
40s.,  and  the  burden  of  proving  that  any  such  building,  part 
of  a  building,  or  place  is  a  licensed  theatre  or  circus,  or  that 
any  public  show  is  sanctioned  by  the  Magistrates,  shall  be 
upon  the  person  keeping  or  conducting  the  same. 

See  subhead  (3),  sec.  4,  for  definition  of  '* building;"  sec.  487  as 
to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458 
for  punishment  of  abettors. 

DiSOBDERLY   HOUSES   AND  GaMBUNG   HoUSES. 

403.  Suppression  of  Brothels. — The  Magistrate  may, 
on  a  complaint  by  the  Burgh  Prosecutor,  grant  warrant  to  enter 
into  and  search  from  time  to  time,  during  any  period  not 
exceeding  thirty  days  from  the  date  of  such  warrant,  any 
house  or  building,  or  part  of  a  house  or  building,  or  other 
place,  which  on  examination  of  the  Chief  Constable  or  an 
inspector  or  lieutenant  of  police,  and  at  least  one  other  person 
not  holding  any  office  or  situation  under  this  Act,  the  Magis- 
trate is  satisfied  there  is  reasonable  ground  for  believing  to  be 
kept,  managed,  or  used,  or  suffered  to  be  used  as  a  brothel ; 
and  any  constable,  under  authority  of  such  warrant,  may  take 
into  custody  and  convey  to  the  police  office  the  occupier  of 
such  house  or  building,  or  part  of  a  house  or  building  or 
place,  or  any  person  found  therein  who  either  temporarily  or 
permanently  manages  or  assists  in  the  management  of  such 
brothel,  and  every  such  person  shall  be  liable,  on  conviction 
before  the  Sheriff  or  two  Magistrates  of  being  the  occupier  of, 
or  of  temporarily  or  permanently  managing  or  assisting  in 
the  management  of  such  brothel,  to  a  penalty  not  exceeding 
£20,  or  to  imprisonment,  without  the  option  of  a  fine,  for 
any  period  not  exceeding  sixty  days,  and  failing  payment  of 
finy  such  penalty,  to  imprisonment  not  exceeding  sixty  da^ a, 
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and  the  conviction  of  any  such  person  as  aforesaid  shall,  i^no 
fa/Ao,  void  and  terminate  any  lease,  or  any  arrangement  to  let 
such  house  or  building,  or  part  of  a  house  or  building,  from 
and  after  the  date  of  such  conviction :  Provided  always,  that 
all  legal  rights  of  the  owner  thereof  for  rent  or  otherwise,  for 
the  year  current  at  the  date  of  such  conviction,  and  conse- 
.  quent  voidance  or  termination  of  lease,  or  let,  or  arrangement 
to  let,  shall  remain  unaffected,  and  may  be  enforced  as  if  no 
such  voidance  or  termination  had  followed  such  conviction. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(21)  "occupier,"  (22)  "owner,"  (30)  "Sheriff;"  sec.  487  as  to 
imprisonment  on  failure  to  pay  penalty,  and  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec  458 
for  punishment  of  abettors. 

See  sec.  380,  sub-head  (2),  and  cases  thereunder.  Abbott  v. 
Grant  (9  R,  Just.,  26.) 

In  Prentice  v.  Linton,  7th  Feb.  1883  (5  Coup.,  210),  it  was  held 
that  it  was  unnecessary,  in  a  conviction  following  upon  a  complaint 
which  charged  the  two  offences  under  sec.  278  of  the  Edinburgh 
Municipal  and  Pohce  Act,  1879,  of  keeping  and  managing  a  brothel, 
and  of  knowingly  harbouring  prostitutes,  to  find  the  accused  guilty 
of  each  offence  by  separate  findings ;  and  in  the  sentence  to  separate 
the  amount  of  penalty  applicable  to  each  ;  and  a  conviction  following 
upon  such  a  complaint  sustained,  which  found  the  complaint  proved, 
and  sentenced  to  a  cumido  penalty  with  imprisonment  for  a  period 
mentioned  until  said  fine  be  paid. 

The  Edinburgh  Municipal  and  Police  Act,  1879,  sec.  278,  enacts 
that  any  person  who  shall  be  convicted  of  keeping  or  managing  any 
l)rothel,  or  of  knowingly  harbouring  prostitutes,  "  shall,  in  respect  of 
the  first  offence,  be  liable  to  a  penalty  not  exceeding  £20,  or  to 
imprisonment,  without  the  option  of  a  fine,  for  any  period  not 
exceeding  sixty  days ;  and  in  respect  of  the  second  or  any  subse- 
quent offence,  to  a  penalty  not  exceeding  £40,  and,  failing  payment 
of  the  penalty,  to  imprisonment  for  any  term  not  exceeding  three 
months,  or  to  imprisonment,  without  the  option  of  a  fine,  for  any 
period  not  exceeding  three  months." 

Sec.  342  enacts  that  "  in  every  action  or  prosecution  under  this 
Act  before  the  Judge  of  Police,  except  where  otherwise  provided,  in 
which  a  fine,"  etc.,  "  shall  be  imposed  or  awarded,  the  person  found 
liable  shall  be  sentenced  to  imprisonment  till  the  said  fine  be  paid." 
Held,  in  Paton  v.  Linton,  8th  June  1880  (7  R.,  Just.,  11),  in  an 
appeal  from  the  Edinburgh  Police  Court,  that  a  sentence  fining  the 
accused,  and  adjudging  the  accused  "to  be  incarcerated  in  the 
prison  of  Edinburgh,  therein  to  be  detained  until  the  said  fine  be 
paid,  but  not  exceeding  sixty  days  from  "  the  date  of  sentence,  was 
competent  in  the  case  of  a  person  convicted  of  a  first  offence  under 
sec.  278. 
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The  Glasgow  Police  Act,  1866,  imposes  certain  penalties  on  the 
proprietor  or  occupier  of  any  l)uilding  which  he  uses,  or  knowingly 
suffers  to  be  used,  "  for  the  purpose  of  harbouring  prostitutes  for  the 
purpose  of  prostitution." 

In  MUton  r.  MThee,  27th  Oct.  1882  (10  R,  Just,  20),  the  occu- 
pier of  a  house  was  charged  under  this  Act  with  having  knowingly 
suffered  her  house  to  be  used  "  for  the  purpose  of  harbouring  pro- 
stitutes for  the  purpose  of  prostitution."  She  was  convicted  of  the 
offence  libelled,  and  took  a  case. 

The  facts  as  stated  were : — A  warrant  to  search  the  appellant's 
house  had  been  granted,  on  the  complaint  of  a  neighbour,  supported 
by  the  evidence  of  the  police,  that  there  was  reasonable  ground  for 
believing  that  the  house  was  used  for  the  purpose  of  prostitution. 
The  appellant  was  herself  a  prostitute.  When  the  police  entered, 
under  the  search-warrant,  there  were  found  in  the  house  three  men, 
but  only  one  other  prostitute  besides  the  appellant  The  men  did 
not  deny  that  they  had  resorted  to  the  house  as  a  brothel. 

The  appellant  contended: — (1)  that  as  only  one  other  prostitute 
had  been  found  in  the  house  besides  the  appellant  herself,  no  contra- 
vention of  the  Statute  had  been  proved  ;  and  (2)  that  the  complaint 
was  irrelevant  from  want  of  specification,  in  respect  that  the  names 
of  the  prostitutes  'alleged  to  have  been  harboured  had  not  been 
libelled. 

The  Court  dismissed  the  appeal 

404.  Remedy  where  Room  used  for  Meetings  be- 
comes a  Nuisance.  —  The  Magistrates,  on  their  being 
satisfied,  on  the  complaint  of  two  or  more  householders 
residing  in  any  common  tenement  or  any  building,  that  any 
house,  room,  or  apartment  therein,  used  for  entertainments,  is 
a  nuisance,  may  order  the  person  having  or  keeping  the  same, 
to  discontinue  the  use  thereof  till  the  nuisance  be  abated,  and 
every  person  continuing  to  use  such  house,  room,  or  apart- 
ment for  such  purposes,  while  any  such  order  is  in  force,  shall 
be  liable,  on  conviction  before  the  Sheriflf  or  two  Magistrates, 
to  a  penalty  not  exceeding  £10,  or  to  imprisonment  for  a 
period  not  exceeding  sixty  days. 

See  sub-head  (14),  sec.  4,  for  definition  of  "householder,"  (3) 
"building,"  (13)  "house,"  (20)  "Magistrates,"  (30)  "Sheriff;"  sec. 
487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501 
for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458 
for  punishment  of  abettors. 

405.  Penalty  on  Persons  keeping  places  for  Bait- 
ing Animals,  and  on  Persons  fonnd  therein. — Every 
person  who  within  the  burgh  keeps,  or  uses,  or  acts  in  the 


Digitized  by  V3OOQ IC 


646  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

management  of  any  house,  room,  pit,  or  other  place  for  the 
pui*pose  of  fighting,  baiting,  or  worrying  any  animals,  shall  be 
liable  to  a  penalty  of  not  exceeding  £5,  or,  in  the  discretion 
of  the  Magistrate  before  whom  he  is  convicted,  to  imprison- 
ment, with  or  without  hard  labour,  for  a  time  not  exceeding 
one  month  without  any  penalty  being  imposed;  and  the 
Magistrate  may,  by  order  in  writing,  authorise  the  Chief  Con- 
stable, with  such  constables  as  he  thinks  necessary,  to  enter 
any  premises  kept  or  used  for  any  of  the  purposes  aforesaid, 
and  take  into  custody  all  persons  found  therein  without 
lawful  excuse,  and  every  person  so  found  shall  be  liable  to  a 
penalty  not  exceeding  5s. ;  and  a  conviction  for  this  oflFence 
shall  not  exempt  the  owner,  keeper,  or  manager  of  any  such 
house,  room,  pit,  or  place  from  any  penal  consequences  to 
which  he  is  liable  for  the  nuisance  thereby  occasioned. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (13)  "house  ;" 
sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and 
sec,  458  as  to  pimishment  of  abettors. 

In  Brown  v.  Renton,  18th  Dec.  1891  (19  R,  Just.,  22),  it  was 
hold  that  a  charge  under  sec.  2  of  the  above  Act  (Prevention  of 
Cruelty  to  Animals  Act,  1850,  13  &  14  Vict.  c.  92),  of  encouraging, 
aiding,  and  assisting  at  the  fighting  or  baiting  of  cocks  in  a  planta- 
tion and  an  old  road,  was  an  intelevant  charge,  in  respect  that  these 
places  were  not  said  to  be,  and  clearly  were  not,  places  "  kept  or 
used  "  for  the  purpose  of  cock-fighting. 

406.  Penalty  against  practising  Games  of  Hazard, 

etc. — AH  persons  who  shall  be  found  in  possession  of,  or 
shall  exhibit  implements  or  articles  for  practising  games  of 
hazard,  in  order  to  induce  or  entice,  or  who  shall  induce  or 
entice,  any  person  to  play  at  any  game  of  hazard,  or  who,  by 
any  fraudulent  act  or  device,  shall  cozen  and  cheat,  or  attempt 
to  cozen  or  cheat,  any  person  out  of  any  money  or  property, 
on  conviction  shall  be  imprisoned  for  any  term  not  exceeding 
sixty  days,  and  shall  also  at  the  same  time  be  sentenced  to 
repay  any  money  or  restore  any  property  which  they  may 
have  obtained  by  means  of  any  such  offence,  and  failing  such 
payment  or  restoration,  may,  under  the  same  procedure,  be 
committed  to  or  detained  in  prison  for  any  further  term  not 
exceding  sixty  days. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500 
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and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  for  punishment  of  abettors;  se^  32  &  33  Vict,  c  87,  the 
Prevention  of  Gaming  (Scotland)  Act,  1869;  see  also  Melvin  v.  Lamb, 
3rd  Nov.  1890  (18  R,  Just,  70). 

407.  Gaming  Houses.  —  It  shall  be  lawful  for  the 

Chief  Constable  or  any  constable  of  police,  having  good 
grounds  for  believing  that  any  house,  room,  or  place  is  kept 
or  used  as  a  gaming  or  betting  house,  to  enter  such  house, 
room,  or  place,  and,  if  needful,  to  use  force  for  the  purpose  of 
eflecting  such  entry,  and  to  take  into  custody  all  persons  who 
shall  be  found  therein,  and  to  seize  all  tables  for  and  instru- 
ments of  gaming  found  in  such  house,  room,  or  place,  and  all 
moneys  and  securities  for  money  found  therein;  and  the 
owner  or  keeper  of  such  gaming  or  betting  house,  or  other 
person  having  the  care  or  management  thereof,  and  also  any 
person  who  shall  act  in  any  manner  in  conducting  such  gaming 
or  betting,  shall  be  liable  in  a  penalty  not  exceeding  £50; 
and  upon  conviction  of  any  such  offender,  all  such  tables  and 
instruments  of  gaming  shall  be  destroyed,  and  all  the  moneys 
and  securities  for  money  which  shall  have  been  seized  as 
aforesaid  shall  be  paid  over  to  the  Collector  of  Police,  and 
applied  in  the  same  way  and  manner  as  penalties  by  this  Act 
are  directed  to  be  applied ;  and  every  person  found  within 
such  premises,  without  lawful  excuse,  shall  be  liable  in  a 
penalty  not  exceeding  £10. 

It  shall  not  be  necessary,  in  support  of  any  prosecution 
under  this  Act  for  gaming  in  or  suffering  any  game  or  gaming 
in  such  gaming  or  betting  house,  or  for  keeping  or  using  or 
being  concerned  in  the  management  or  conduct  of  such  house, 
to  prove  that  any  person  found  playing  at  any  game  was 
playing  for  any  money,  wager,  or  stake. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (22)  "owner;" 
sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  sec. 
458  for  punishment  of  abettors,  and  sec.  498  as  to  application  of 
penalties. 

In  Lord  Adv.,  Bernard,  Greenhuff,  and  others,  19th  Dec  1838 
(2  S  win  ton,  236) — (1)  the  opening  and  keeping  of  a  common  gaming 
house,  for  the  playing  of  games  of  chance  for  money,  for  the  profit  of 
the  keepers,  and  where  games  of  chance  are  commonly  and  publicly 
played  for  money,  found  an  indictable  offence  at  common  law. 
(2)'  A  panel  who  pleaded  guilty  to  a  charge  of  opening  and  keeping 
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a  gaming  house  of  the  above  description  in  Edinburgh,  sentenced  to 
two  months'  imprisonment. 

In  Henretty  v.  Hart,  17th  Dec.  1885  (13  R.,  Just,  9),  the  Betting 
Act,  1853  (extended  to  Scotland  by  the  Betting  Act,  1874),  sec.  3, 
enacts  that  "  any  person  who,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  shall  knowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person  "  for 
the  purpose  of  betting,  shall  be  liable  in  certain  penalties. 

On  an  appeal  against  a  conviction  under  this  enactment,  JieJd 
(diss.  Lord  Craighill),  (1)  that  an  enclosed  racecourse,  some  twenty 
acres  in  extent,  was  not  a  "house,  office,  room,  or  other  place," 
within  the  meaning  of  the  Act ;  and,  (2)  that  even  if  such  a  race- 
course were  within  the  Act,  the  proprietor  thereof,  who  saw  that 
betting  was  being  carried  on  by  a  professional  betting  man  (who  had 
resorted  thither,  along  with  others  of  the  general  public  on  the  occa- 
sion of  certain  races),  and  did  not  attempt  to  stop  the  betting, 
though  he  gave  the  betting  man  no  special  facilities,  was  not  thereby 
liable  under  the  Act,  as  having  knowingly  and  wilfully  permitted 
the  racecourse  to  be  used  by  another  person  for  the  purpose  of 
betting.  See  also  Bolton  v,  Murdoch,  23rd  Jan.  1890  (17  R., 
Just.,  22). 

See  Duff  v,  Neilson,  16th  Dec.  1892  (not  yet  reported).  On  26th 
Aug.  1892,  Robert  DufF,  62  Argyle  Street,  Glasgow,  was,  on  a  com- 
plaint at  the  instance  of  George  Neilson,  Procurator-Fiscal,  convicted 
of  contravening  the  Glasgow  Police  Further  Powers  Act,  1892,  sec. 
15,  in  so  far  as,  upon  the  19th  August,  he  kept  the  office  or  other 
premises,  62  Argyle  Street,  as  a  gaming  or  betting  house,  or  had  the 
care  or  management  thereof  as  a  gaming  or  betting  house,  or  did  act 
as  clerk  or  assistant  in  managing,  conducting,  or  carrying  on  gaming 
or  betting  therein,  or  was  concerned  in  the  management  or  conduct 
thereof,  as  a  gaming  or  l>etting  house.  Bailie  Brechin,  who  tried 
the  case,  repelled  an  objection  to  the  relevancy  of  the  complaint,  in 
respect  that  it  contained  no  specification  of  the  oflfence  or  offences 
charged.  The  appellant  was  convicted  of  having  the  care  or  manage- 
ment of  the  premises  as  a  betting  house,  and  was  fined  £20,  the 
alternative  being  thirty  days'  imprisonment.  The  questions  sub- 
mitted to  the  Court  were,  (1)  whether  the  complaint  was  relevant, 
and  (2)  whether  the  applicant  was  properly  convicted  of  having  the 
care  or  management  of  a  betting  house,  in  contravention  of  the 
Glasgow  Police  Further  Powers  Act,  1892,  sec.  15. 

The  Court  refused  the  appeal,  and  found  the  respondent  entitled 
to  ten  guineas  of  expenses. 

Lord  Trayner,  who  gave  the  leading  opinion,  said  "  there  was  no 
doubt  as  to  the  appellant  having  been  properly  convicted  on  the 
evidence,  and  therefore  the  second  question  must  be  answered  in 
the  affirmative.  With  reference  to  the  first  question,  the  appellant's 
objections  to  the  relevancy  of  the  complaint  came  to  this — (1)  that 
the  appellant  was  charged  with  keeping,  or  being  concerned  in  the 
keeping  or  management  of,  a  gaming  or  betting  house,  and  (2)  that 
there  was  a  want  of  specification  of  the  modus  in  which  the  ofience 
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^ad  been  committed.  With  regard  to  the  6rst  of  these  objections, 
it  was  maintained  that  the  accused  should  have  been  told  what 
kind  of  house  he  was  said  to  have  kept — whether  it  was  a  gaming 
house  or  a  betting  house.  His  Lordship  was  not  prepared  to  say 
that  the  Statute  meant  to  distinguish  between  what  were  charges  of 
gaming  and  betting.  The  offence  was  not  gaming  or  betting,  but 
keeping  a  house  for  either  or  both  of  these  purposes.  .  While  it 
must  be  averred  and  proved,  in  order  to  a  conviction,  that  the 
accused  kept  or  managed  a  house  for  gaming  or  betting,  it  was  not 
necessary  to  allege  for  which  of  these  purposes  the  house  was  kept 
or  used,  or  whether  it  was  so  kept  and  used  for  both.  Even  if  that 
view  were  not  sound,  it  was  plain  enough  that  the  charge,  as  an 
alternative  charge,  was  well  laid ;  it  was  keeping  a  betting  house  or 
a  gaming  house,  and  it  was  unobjectionable.  The  conviction  was 
quite  clear  and  explicit  as  to  which  of  these  charges  was  held 
proved  against  the  appellant.  The  objection  as  to  want  of  specifica- 
tion was  also  unsound.  Keeping,  conducting,  managing,  or  assisting 
in  the  management  of  a  house  for  the  purpose  of  gaming  or  betting 
was  an  offence,  although  the  keeper  had  no  interest  in,  or  know- 
ledge of,  particular  bets  there  made  by  others.  He  did  not  see  how 
such  an  offence  could  be  charged  otherwise  than  here.  The  details 
of  the  circumstances  needed  to  prove  the  offence  should  not  be  made 
matter  of  specific  averment.  It  was  contended,  further,  for  the 
appellant,  that  the  system  carried  on  was  not  betting,  because  no 
money  was  paid  or  deposited  by  the  person  making  the  bet.  Any 
such  argument  was  quite  untenable,  and  he  should  not  have  dealt 
with  the  argument  unless  he  had  thought  it  desirable  to  say  that  the 
Statutes  against  betting  and  betting  houses  would  not  be  voided  by 
the  introduction  of  a  system  of  betting  upon  credit." 

Gaming. — In  England,  in  the  case  of  Searle  v.  Justices  of  St. 
Martin's  (14  J.  P.,  276,  Middlesex  Sessions),  it  was  decided  that 
allowing  betting  lists  of  horse  races  to  be  exhibited  in  the  ale- 
house was  gaming  within  the  Act  9  Geo.  IV.  c  61. 

In  Awards  v.  Dance  (26  J.  P.,  437),  it  was  held  that  the 
offence  of  gaming  does  not  consist  in  a  mere  casual  act  of  a  cus- 
tomer ;  and  {per  Compton,  J.)  it  is  not  "  to  be  taken  for  granted 
that  if  the  keeper  of  the  house  leave  some  one  in  charge  of  it,  and 
gaming  is  carried  on,  he  can  escape  by  saying  that  he  himself  knew 
nothing  aty)ut  it." 

In  order  to  justify  the  conviction  of  an  hotel-keeper  for  suffering 
gaming  on  his  licensed  premises,  it  is  not  enough  to  show  merely 
that  such  gaming  took  place.  Actual  knowledge  is  not  necessary, 
but  something  amounting  to  constructive  knowledge  must  be  shown. 
Bosley  v.  Davies  (45  L.  J.,  N.  S.,  M.  C,  27). 

Betting  Houses.— In  Bows  v.  Fenwick  (43  L.  J.,  M.  C,  107),  the 
defendant  had  a  stool  on  a  racecourse  during  the  races,  over  which 
was  kept  up,  open,  a  large  umbrella  about  seven  or  eight  feet  high, 
capable  of  covering  several  persons,  the  stick  of  which  was  fastened 
in  the  ground  with  a  spike.  The  defendant's  name,  with  the 
addition,  "Victoria  Club,  Leeds,"  was  painted  in  large  letters  on 
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the  umbrella,  and  there  was  a  card  with  the  wordp,  "  We  pay  all  bets 
first  past  the  post."  The  defendant  stood  on  the  stool  offering  to 
make,  and  making,  bets,  the  money  being  deposited  with  him  at  the 
time,  for  which  he  gave  a  ticket  Upon  this  it  was  held  that  the 
stool  and  umbrella  constituted  a  "  place  "  within  the  meaning  of  the 
Act  16  &  17  Vict.  c.  119. — See  Oke's  Magisterial  Synopsis,  13tli  ed., 
vol.  i.  p.  1. 


Suppression  of  Vagrants. 

408.  Vagrant  Beggars,  etc.,  to  be  Apprehended, 
and  upon  ConYiction  imprisoned. — Every  person  found 

begging,  or  exposing  wounds  or  deformities,  or  who  shall 
cause  or  permit  the  exposure  of  children  of  tender  age  to  the 
inclemency  of  the  weather,  or  causing  children  to  sing  in  any 
street  or  court  or  common  stair,  or  otherwise  acting  so  as  to 
induce,  or  for  the  purpose  of  inducing,  the  giving  of  alms, 
and  every  person  conducting  himself  as  a  vagrant,  having  no 
fixed  place  of  residence,  and  no  lawful  means  of  getting  his 
livelihood,  shall  be  liable,  for  the  first  offence,  to  a  fine  not 
exceeding  20s.,  or  to  be  imprisoned  for  any  period  not 
exceeding  thirty  days,  or  to  imprisonment  for  such  period, 
without  the  option  of  a  fine,  and  for  the  second  or  any  sub- 
sequent offence,  to  be  imprisoned  for  a  period  not  exceeding 
sixty  days. 

See  sub-head  (31),  sec.  4,  for  definition  of  "street;"  sec.  487  for 
imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458 
for  punishment  of  abettors. 

See  sec.  1,  Prevention  of  Cruelty  to,  and  Protection  of,  Children 
Act,  1889,  52  &  53  Vict.  c.  44. 

In  Coyle  r.  M'Kenna,  21st  Nov.  1859  (3  Irv.,  452),  a  panel 
was  charged  before  the  Police  Court  of  Glasgow  with  attempt  to 
steal,  and  with  being  a  rogue  and  vagabond.  The  complaint  con- 
cluded that,  being  "convicted  of  the  said  mme,"  he  should  be 
punished  in  terms  of  law.  The  charge  of  attempt  to  steal  was 
found  not  proven,  and  the  panel  was  convicted  only  of  being  a  rogue 
and  vagabond.     This  conviction  was  set  aside. 

Proceedings  of  Magistrates  professedly  under  their  Police  Act, 
but  which  were  rdtra  vires  of  the  Statute,  held  to  be  subject  to 
review  by  the  High  Court  of  Justiciary,  notwithstanding  a  clause 
excluding  review  by  the  High  Court  of  proceeding  under  the 
Statute,  and  providing  for  an  appeal  to  the  Circuit  Court. 

duedion,  Whether  "  being  a  rogue  and  vagabond "  is  a  relevant 
charge  at  common  law  % 
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In  Scott  v.  Linton,  19th  Mar.  1860  (3  Irv.,  581),  suspension 
refused  of  a  conviction  under  sec.  165  of  the  Edinhurgh  Police  Act, 
on  a  charge  against  the  suspender  of  conducting  himself  as  a  vagrant, 
and  consorting  with  vagabonds,  he  having  no  fixed  place  of  residence, 
and  no  lawful  means  of  gaining  his  livelihood. 

In  England,  by  the  Industrial  Schools  Act,  1866,  29  &  30  Vict. 
c.  118,  children  under  fourteen  begging  and  wandering  about  without 
any  settled  home  or  visible  means,  and  others,  may  be  sent  to  an 
industrial  school.  The  provisions  of  the  Reformatory  Schools  Act, 
1866,  29  &  30  Vict  c.  117,  are  applicable  to  all  offenders  under 
sixteen  who  are  adjudged  to  be  imprisoned  for  not  less  than  ten 
days  without  a  fine.  By  the  Pedlars  Act,  1871,  34  &  35  Vict, 
c.  96,  sec.  13,  "A  person  shall  not  bo  exempt  from  the  provisions 
of  any  Act  relating  to  idle  and  disorderly  persons,  rogues,  and 
vagabonds,  by  reason  only  that  he  holds  a  certificate  as  a  pedlar,  or 
assists  in,  or  is  accompanying  a  person  holding  such  certificate ;  and, 
by  sec.  16,  the  Justices  are  to  deprive  a  pedlar  of  his  certificate  as 
such,  if  he  is  "convicted  of  begging." — Oke's  Magisterial  Synopsis, 
vol.  i.  p.  816. 

409.  Known  or  Reputed  Thieves  may  be  Appre- 
hended, etc. — Every  known  or  reputed  thief,  or  associate' 
of  known  or  reputed  thieves,  who  is  found  in  any  house  or 
building,  or  part  of  a  house  or  building,  or  other  enclosed 
place,  or  who  is  found  frequenting  any  street,  court,  house,  or 
building,  or  place  adjacent,  with  intent  to  commit  any  crime, 
or  who  is  in  possession  of  any  picklock,  key,  crow,  jack,  bit, 
or  other  implement  usually  employed  in  house-breaking,  or 
who  is  found  in  possession  of  any  money  or  article  without 
being  able  to  give  a  satisfactory  account  of  his  possession 
thereof,  may  be  apprehended,  and,  on  conviction,  be  committed 
to  prison  for  any  term  not  exceeding  sixty  days ;  and  it  shall 
not  be  necessary,  in  proving  the  intent  to  commit  a  crime, 
to  show  that  such  person  did  any  particular  act  or  acts 
tending  to  show  his  purpose  or  intent,  and  he  may  be  con- 
victed if,  from  the  circumstances  of  the  case  and  from  his 
known  character  as  proved  to  the  Magistrate,  it  appears  to 
such  Magistrate  that  his  intention  was  to  commit  a  crime. 
For  the  purpose  of  this  section,  the  word  "  crime  "  shall  mean 
any  description  of  theft,  robbery,  housebreaking,  reset  of  theft, 
and  any  similar  offence  involving  dishonesty ;  and  any  money 
or  article  found  upon  the  accused,  if  not  claimed  by  the  owner 
within  twelve  months,  may  be  forfeited  and  applied  for  the 
purposes  of  this  Act. 
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See  sub-head  (13),  sec.  4,  for  definition  of  "house,"  (3)  "building," 
(19)  "Magistrates,"  (31)  "street,"  (10)  "court,"  (22)  "owner;"  sec. 
487  as  to  imprisonment  on  failure  to  pay  penalty ;  sees.  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  for  punisliment  of  abettors. 

See  M*Lcan  v.  Murdoch,  23rd  Dec.  1882  (10  R,  Just,  34 ;  5 
Coup.,  193),  where  it  was  held  that,  under  sec.  15  of  the  Prevention 
of  Crimes  Act,  1871,  the  whole  of  sec  4  of  the  Act  5  Geo.  IV. 
c.  83  (which  was  declared  not  to  extend  to  Scotland)  was  in  force  in 
Scotland.  That  section  enacted  that  any  person  committing  any 
one  of  a  variety  of  offences  (thirteen  in  all,  and  of  th^  same  general 
character)  should  be  deemed  a  rogue  and  vagabond  within  the 
meaning  of  the  Act. 

Sec.  272  of  the  Edinburgh  Municipal  and  Police  Act,  1879,  enacts 
that  every  suspected  person,  or  reputed  thief,  who  is  found  "  fre- 
quenting any  street  with  intent  to  commit  a  crime,"  shall  be  deemed 
a  rogue  and  a  vagabond,  and  liable  to  be  imprisoned  for  sixty  days. 

In  Linton  v.  Clark,  10th  Nov.  1887  (15  R.,  Just.,  25),  held  (diss. 
Lord  Craighill,  and  the  Lord  Justice-Clerk  giving  no  opinion),  that 
proof  that  a  known  thief  had  been  on  the  street  libelled  with  intent 
to  steal  on  a  single  occasion  was  not  sufficient  to  satisfy  the  charge 
of  frequenting  the  street  with  such  intent. 

Vagrants, — ^In  England,  the  Act  5  Geo.  IV.  c.  83,  sec.  4,  enacts, 
that  "every  suspected  person  or  reputed  thief  frequenting  any  river, 
canal,  or  navigable  stream,  dock  or  basin,  or  any  quay,  wharf,  or 
warehouse,  near  or  adjoining  thereto,  or  any  street,  highway,  or 
avenue  leading  thereto,  or  any  place  of  public  i-esort,  or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with  intent 
to  commit  felony,"  shall  be  deemed  a  rogue  and  vagabond,  and  may 
be  convicted  accordingly.  Held  (diss.  Pattison,  J.),  that  the  words 
"place  adjacent"  must  be  referred  to  "street  or  highway" 
immediately  preceding  them,  and  that  it  is  an  offence  within  the 
meaning  of  the  clause  to  be  in  any  street  or  highway  with  intent  to 
commit  felony. 

Per  Patteson,  J.,  the  offence  can  only  be  committed  by  frequenting 
a  street  or  highway  leading  to  a  canal,  river,  dock,  etc.,  or  adjacent 
to  a  place  of  public  resort. 

Held  (per  totam  curiam) ,  that  a  conviction  under  this  clause  need 
not  allege  that  the  person  convicted  was  in  the  highway,  etc.,  with 
intent  to  commit  felony  there.  Ex  parte  Brown  (21  ll  J.,  K.  S., 
M.  C,  113). 

A  complaint  under  the  same  section  stated  that  the  said  Thomas 
Cross,  then  being  a  suspected  person  and  reputed  thief,  frequenting 
the  public  streets  and  places  of  and  in  the  said  city,  was  found  in 
Railway  Place,  being  a  public  thoroughfare,  and  one  of  the  places  of 
public  resort  of  and  in  the  said  city,  with  intent  feloniously  to  steal, 
etc.  Held^  that  the  commitment  was  not  bad  in  stating  that  the 
prisoner  was  "  found  "  in  a  place  of  public  resort,  instead  of  alleging 
that  he  was  "frequenting"  such  place.  Cross  (26  L.  J.,  N.  S., 
M.  C,  28). 
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410.  Procedure  against  Persons  sending  out  Chil- 
dren to  beg. — It  shall  be  lawful  for  any  constable  to 
apprehend  and  bring  before  the  Magistrate  any  young  person 
found  begging,  or  sent  or  suffered  to  go  out  for  that  purpose, 
and  also  the  parents  of  such  young  person,  or  other  relations 
to  whose  control  he  is  subject,  by  whom  he  has  been  so  sent 
or  suffered  to  go  out,  and  also  any  other  pei-son  by  whom 
such  young  person  has  been  so  sent  out;  and  on  the 
complaint  beiug  established  that  such  young  person  has  been 
sent  out  or  suffered  to  go  out  for  that  purpose  by  his 
parents,  or  either  of  them,  or  by  any  other  relation  to  whose 
control  he  is  subject,  or  has  been  sent  out  for  that  purpose 
by  any  other  person,  it  shall  be  lawful  for  the  Magistrate  to 
punish  such  parent,  relation,  or  other  person  as  a  vagrant 
or  disorderly  peraon,  by  a  fine  not  exceeding  £5,  or  by 
imprisonment  for  a  period  not  exceeding  thirty  days. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate." 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 

500  and  501  for  penalty  on  repetition  of  offences  and  power  to 

mitigate,  and  sec.  458  for  punishment  of  abettors. 

See  sec.  3,  Prevention  of  Cruelty  to,  and  Protection  of,  Children 

Act,  1889,  52  &  53  Vict.  c.  44. 

411.  Beggars  and  Vagrants  to  be  handed  over  to 
Parochial  Authorities. — It  shall  be  lawful  for  any 
constable  to  apprehend  and  bring  before  the  Magistrate  all 
such  beggars,  vagrants,  and  idle  poor  persons,  strolling  or 
wandering  or  seeking  relief,  or  found  lying  in  any  outhouse, 
stair,  close,  or  area,  or  other  place  within  the  burgh ;  and  it 
shall  be  lawful  for  the  Magistrate  to  direct  and  cause 
intimation  of  all  such  persons  as  he  may  not  at  the  time 
convict  of  begging  and  vagrancy,  as  hereinbefore  provided, 
to  be  sent  to  the  inspector  of  the  poor  of  the  parish  within 
which  such  person  shall  have  been  found,  in  order  that  their 
claim,  if  any,  as  paupers,  may  be  investigated  and  disposed 
of  according  to  law ;  and  the  Magistrate  shall  direct  and  cause 
all  such  persons  to  be  detained  in  custody  pending  such 
investigation,  and  the  said  inspector  shall  be  bound  to  report 
to  the  Magistrate  the  result  of  such  investigation. 

See  sub -head  (4),  sec.  4,  for  definition  of  "burgh,"  (19) 
"  Magistrate."  The  person  apprehended  ought  to  be  brought  before 
the  Magistrate  without  any  undue  delay. 
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Articles  Found  or  Stolen  or  Fraudulently  Obtained. 

412.  Goods,  etc.,  Found,  to  be  reported  to  Police 

Office. — Every  person  finding  any  goods,  articles,  or  money 
shall  report  the  fact,  and  deposit  such  goods,  articles,  or 
money  with  the  Chief  Constable  or  other  officer  acting  for 
him,  within  forty-eight  hours  after  the  same  shall  have  been 
found  by  such  person ;  and  every  person  failing  so  to  report 
and  deposit  shall  be  liable  to  a  penalty  not  exceeding  £5  : 
Provided  always,  that  if  the  owner  of  such  goods,  articles,  or 
money  shall  not  claim  the  same,  and  prove  his  ownership  to 
the  satisfaction  of  the  Magistrate  within  six  months  from  the 
date  of  such  report  and  deposit,  the  Magistrate  may  award 
the  same  to  the  finder,  under  deduction  of  the  expenses 
incurred  for  advertising  for  the  owner ;  and  where  the 
owner  shall  appear  and  prove  his  ownership  as  aforesaid,  the 
Magistrate  shall  order  such  goods,  articles,  or  money  to  be 
delivered  to  such  owner,  under  deduction  of  such  expenses 
and  of  such  reward  to  the  finder  as  in  the  circumstances  the 
Magistrate  shall  determine :  Provided  also,  that  if  the  owner 
of  the  same  do  not  prove  his  ownership,  and  the  finder 
cannot,  within  six  months  and  after  notice,  be  found,  the 
Magistrate  may  order  such  goods  to  be  sold,  and  the  proceeds 
thereof,  or  if  the  subject  be  money,  such  money  to  be  applied 
to  the  purposes  of  this  Act. 

See  sub-head  (22),  sec.  4,  for  definition  of  ** owner,"  (19)  "Magis- 
trate;" p.  5,  "person;"  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  and  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

413.  Goods  Stolen  or  Fraudulently  Disposed  of  to 

be  Delivered  up  to  Owner. — If  any  goods  or  articles 
shall  be  stolen  or  unlawfully  obtained  from  any  person,  or, 
being  lawfully  obtained,  shall  be  unlawfully  pawned,  pledged, 
sold,  or  exchanged,  and  complaint  shall  be  made  •thereof,  and 
if  such  goods  shall  be  found  in  the  possession  of  any  broker 
or  other  dealer  in  secondhand  property,  or  of  any  person 
who  may  have  advanced  money  upon  the  credit  of  such 
goods,  it  shall  be  lawful  to  any  Magistrate  to  issue  a 
summons  or  warrant  for  the  appearance  of  such  broker, 
dealer,  or  other  person,  and  for  the  production  of  the  goods 
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or  articles ;  and  the  ownership  of  such  goods  or  articles  being 
established  to  the  satisfaction  of  such  Magistrate,  he  shall 
order  such  goods  or  articles  to  be  delivered  up  to  the  owner 
thereof,  either  with  or  without  payment  of  any  sum,  and  at 
such  time  as  the  Magistrate  shall  think  fit ;  and  every  broker, 
dealer,  or  other  person  who,  being  so  ordered,  shall  refuse  or 
neglect  to  deliver  up  the  goods  or  articles,  or  who  shall 
dispose  of  or  make  away  with  the  same  after  notice  that 
such  goods  were  stolen  or  unlawfully  obtained  as  aforesaid,  or 
unlawfully  pawned,  pledged,  sold,  or  exchanged,  shall  forfeit 
to  the  owner  of  the  goods  the  full  value  thereof,  to  be 
determined  by  the  Magistrate:  Provided  always,  that  no 
order  shall  prevent  any  broker  or  dealer  from  recovering 
possession  of  such  goods  by  action  of  law  from  the  person 
into  whose  possession  they  may  have  come  by  the  Magis- 
trate's order,  so  that  such  action  be  commenced  within  three 
months  next  after  such  order  shall  be  made. 

See  sub-head  (2),  sec.  4,  for  definition  of  "  broker,"  (22)  "  owner,'* 
(19)  "Magistrate;"  p.  5,  "person." 

414.  How  Stolen  or  Unclaimed  Goods  to  be 
kept. — Where  any  stolen  or  unclaimed  goods  or  effects  may 
be  brought  to  the  police  office,  the  Chief  Constable  or  other 
officer  of  police  shall  forthwith  make  an  entry  of  the  same  in 
a  book  to  be  kept  in  the  police  oflSce  for  that  purpose,  and  of 
the  names  of  the  parties  from  whom  taken  or  by  whom 
pledged  or  brought  to  the  police  office,  in  which  book  the 
Chief  Constable  or  other  officer  of  police  shall  also  enter  the 
date  and  manner  in  which  such  stolen  or  unclaimed  goods 
shall  be  retained  till  disposed  of. 

The  book  here  directed  to  be  provided  must  be  regularly  kept. 
It  may  not  be  easy  to  enter  the  "date"  in  which  the  goods 
"  shall  be  retained  tiU  disposed  of,**  but  the  date  at  which  the  goods 
are  brought  to  the  office  or  retained  ought  to  be  entered,  and  the 
manner  in  which  they  are  retained. 

415.  Unclaimed  Stolen  Property,  etc.,  to  be  dis- 
posed of. — ^All  goods,  articles,  or  money  known  or  alleged 
to  have  been  stolen  or  unlawfully  obtained,  and  of  which 
the  owner  may  be  unknown,  or  which  may  be  unclaimed, 
shall  be  taken  possession  of  by  the  Chief  Constable,  and  the 
Magistrate,  after  the  expiration  of  twelve  months,  or,  in  the 
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case  of  perishable  articles,  after  the  expiration  of  such  period 
as  he  shall  think  fit,  during  vhich  periods  respectively  no 
owner  shall  have  claimed  the  same,  shall  grant  warrant  for 
the  sale  or  disposal  of  such  goods,  articles,  or  money,  the 
proceeds  to  be  applied  to  the  purposes  of  this  Act :  Provided 
always,  that  except  in  the  case  of  perishable  articles,  notice 
of  sale  shall  be  given  in  two  or  more  newspapers  published 
or  circulating  in  the  burgh  as  the  Magistrate  may  direct: 
Provided  also,  that  it  shall  not  be  necessary  before,  such 
goods,  articles,  or  money  can  be  so  sold  or  disposed  of,  that 
any  apprehension  shall  have  taken  place,  or  that  any  formal 
charge  before  the  Magistrate  shall  have  been  made  against 
any  person  for  having  stolen  or  unlawfully  obtained  the  same. 

Seo  sub-head  (22),  sec.  4,  for  definition  of  "  owner,"  (4)  "  burgh," 
(19)  "Magistrate." 

In  Stuart  v.  Cowan  &  Co.,  8th  February  1883  (10  R,  581),  £40 
stolen  from  A.  B.  was  found  upon  the  thief,  and  was  taken 
possession  of  by  the  Procurator-Fiscal  of  a  burgh.  The  case  having 
been  remitted  for  trial  before  the  Sheriff  and  a  jury,  the  indictment 
was  served  at  the  instance  of  the  Procurator-Fiscal  for  the  county. 
On  28th  February  the  £40  was  delivered  as  a  production  by  the 
burgh  Procurator-Fiscal  to  the  Sheriff-Clerk,  in  whose  custody  it 
remained  till  the  trial  on  9th  March,  when  it  was  handed  over  to 
the  county  Procurator-Fiscal,  and  remained  in  his  custody.  On 
22nd  and  24th  February  respectively,  a  creditor  of  A.  B.  used 
arrestments  in  the  hands  of  the  county  Procurator-Fiscal  and  of  the 
Sheriff-Clerk,  while  the  money  was  still  in  the  hands  of  the  burgh 
Procurator  -  Fiscal.  On  29th  March  and  2l8t  April,  when  the 
money  was  in  the  hands  of  the  county  Procurator-Fiscal,  another 
creditor  of  A.  B.  used  arrestments  in  his  hands. 

The  second  an*ester  then  raised,  in  the  Sheriff-Court,  an  action 
of  multiplepoinding  in  the  names  of  the  county  Procurator-Fiscal 
and  of  the  Sheriff- Clerk,  and  no  objection  having  been  tjiken 
to  the  competency  of  the  action  by  A  B.  or  by  the  arresters, 
wlio  both  claimed,  the  Sheriff  preferred  the  second  arrester. 

The  other  claimant  appealed,  and  pleaded  that  the  multiple* 
poinding  was  incompetent,  as.  the  arrestments  alleged  to  create  the 
double  distress  were  inept  to  attach  stolen  money  in  the  hands  of  a 
j)ublic  criminal  official.  The  Court  held  that  no  objection  to  the 
competency  of  the  action  or  of  the  arrestments  having  been  taken  by 
A.  B.  or  by  either  claimant  in  the  Sheriff-Court,  there  was  no 
ground  for  disturbing  the  Sherifi^s  judgment,  the  first  arrestment 
being  plainly  abortive. 

Opinions  reserved  as  to  whether  arrestments  of  stolen  money  in 
the  hands  of  a  public  criminal  official,  such  as  a  Sheriff-Clerk  or  a 
Procurator-Fiscal,  were  competent. 
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Prevention  of  Fraud. 

416.  Weighing    Haohines   to    be   Erected.— The 

Commissioners  maj  erect,  so  far  as  not  already  done,  and 
maintain  steelyards,  scales,  or  other  weighing  machines,  upon 
or  adjacent  to  the  streets,  or  at  any  other  convenient  places 
within  the  burgh,  for  the  purposes  hereinafter  mentioned,  or 
they  may  grant  powers  to  others  to  that  effect,  and  they  may 
also  appoint  proper  persons  to  attend  the  same,  with  suitable 
allowances  for  their  trouble:  The  Commissioners  may  also 
sanction  and  regulate  the  management  of  any  steelyard  or 
other  weighing  machines  already  existing  within  the  burgh 
and  not  otherwise  regulated  by  Act  of  Parliament 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (31) 
"street,"  (4)  "burgh." 

417.  Duty  of  Keepers  of  Weighing  Machines.— 

It  shall  be  the  duty  of  the  keeper  of  every  public  weighing 
machine,  during  such  hours  as  shall  be  fixed  by  the  Commis- 
sioners, to  weigh  every  cart  or  carriage  presented  to  him  for 
that  purpose,  and  to  enter  in  a  book,  and  also  to  give  to  the 
driver  a  certificate  of  the  contents  or  load  of  such  cart  or 
carriage,  its  gross  weight,  its  number,  or  such  other 
particulars  as  shall  identify  it,  the  tare  weight,  if  marked 
thereon,  and  the  exact  time  of  weighing.  It  shall  be  lawful 
for  the  Commissioners  from  time  to  time  to  make  bye-laws 
fixing  the  charges  to  be  made  for  the  use  of  the  weighing 
machines. 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (5) 
"carriage;"  see  seca  316to324asto  making  bye-laws. 

418.  Rights  with  respect  to  Weighing  Machines 

not  affected. — Nothing  in  this  Act  shall  prejudice  or 
afifect  the  rights  or  powers  of  any  Harbour  Commissioners 
or  Trustees  with  respect  to  weighing  machines  lawfully 
erected  or  to  be  erected  by  them  and  under  their 
control. 

This  Act  will  not  affect  such  Commissioners  or  Trustees,  but 
the  Weights  and  Measures  Acts  will  apply  to  these  weighing 
machines,  weights,  etc. 

2t 
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419.  Power  to   provide  Portable  Machines  for 

Weiglling  Coals. — It  shall  be  lawful  for  the  Commissioners 
to  provide,  furnish,  and  maintain  such  number  of  portable  or 
movable  machines  for  weighing  coals  as  they  may  deem 
necessary,  to  be  kept  at  convenient  places  within  the  burgh, 
in  order  that  the  inhabitants  may  have  access  to  them  for 
the  purpose  of  re-weighing  their  coals  at  their  own  expense, 
if  they  shall  be  so  inclined,  and  to  employ  proper  persons  to 
attend  such  machines,  and  to  establish  the  tates  to  be 
payable  for  such  re- weighing ;  and  it  shall  be  lawful  for  the 
Chief  Constable,  or  any  other  officer  acting  under  this  Act,  to 
cause  coals  ofifered  for  sale  or  for  delivery  to  be  re-weighed, 
and  to  require  the  driver  to  produce  the  ticket  thereof,  as  a 
check  on  the  conduct  of  drivers  and  others,  such  re-weighing 
being  always  done  free  of  expense. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
*^  burgh ; ''  see  sec.  499  as  to  penalty. 

420.  Retailers  of  Coals  to  keep  Scales  and  Weights 
for  Weighing  at  the  time  of  Delivery. — For  the  purpose 

of  ascertaining  the  weight  of  coals  sold  in  quantities  of  less 
than  half  a  ton  within  any  yard  or  place  where  they  may  be 
kept,  or  from  any  cart  or  carriage  on  which  they  may  be 
carried  by  dealers  for  sale,  such  dealers  shall  be  obliged  to 
keep  scales  and  weights  or  steelyards  of  the  legal  standard 
vdthin  such  yard  or  other  place,  and  also  attached  to  the 
cart  or  carriage  used  by  them  for  the  sale  of  such  coals, 
whereby  the  coals  so  sold  by  retail  may  be  weighed  at  the 
time  of  the  sale  or  delivery,  and  such  dealers  shall  be 
obliged  to  weigh  the  same,  upon  being  required  to  do  so 
either  by  the  person  purchasing  the  same  or  by  any  officer  of 
police ;  and  any  such  dealer  failing  to  have  and  keep  such 
scales  and  weights  or  steelyards,  or  refusing  to  weigh 
the  coals  as  aforesaid,  shall  be  liable  to  a  penalty  not 
exceeding  40s.,  and  £5  for  any  subsequent  ofifence. 

See  sub-head  (5),  sec.  4,  for  definition  of  "carriage;"  see  p.  5, 
"person;"  see  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences  and 
power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

In  Lockie  r.  M*Whirter,  15th  Feb.  1859  (Shaw,  Just,  161),  it  was 
held,  under  sec.  203  of  the  Glasgow  Police  Act^  that  it  was  necessary 
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to  libel  that  the  coals  had  been  sold  arid  delivered  within  the  limits 
of  the  Act,  and  a  sentence  proceeding  on  an  alternative  libel  of 
"  sold  or  delivered  "  suspended.     See  p.  702. 

421.  Regulations  as  to  Sale  of  Coals  of  half  a  ton 

weight. — Any  person  who  shall  sell  any  quantity  of  coals, 
equal  to  or  exceeding  half  a  ton  weight,  shall  be  bound  to 
deliver  to  the  carter,  or  person  in  charge  of  the  said  coals,  to 
be  given  to  the  purchaser,  an  account  or  memorandum 
specifying  the  true  tare  of  the  cart  or  carriage  conveying  the 
said  coals,  and  the  true  weight  and  price  of  the  coals,  and  the 
exact  time  the  cart  or  carriage  has  left  the  premises  of  the 
seller,  under  a  penalty  of  20s.  for  each  offence  in  any  one  of 
such  particulars. 

See  sub-head  (16),  sec.  4,  for  definition  of  "premises,"  (5)  "car- 
riage ; "  see  p.  5, "  person ; "  sec.  487  as  to  imprisonment  on  failuie  to 
pay  penalty,  sees.  600  and  501  for  penalty  on  repetition  of  offtncsj 
and  power  to  mitigate,  and  sec.  458  for  punishment  of  abettors. 

422.  Carter  to  deliver  Memorandum. — The  carter 

or  person  in  charge  of  the  said  coals  shall  be  bound  to  exhibit 
such  account  or  memorandum  to  any  police  constable  who 
may  demand  the  same,  and  immediately  on  his  arrival  at  the 
place  of  delivery  shall  deliver  the  same  to  the  purchaser  or 
inmate,  or  other  person  in  charge  of  the  house  or  place  of 
delivery,  under  a  penalty  of  20s.  for  each  offence  in  either  of 
the  said  particulars. 

See  sub-head  (13),  sec.  4,  for  definition  of  "house;"  see  p.  5, 
"person;"  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  for  punishment  of  abettors. 

423.  Penalty  on  Driver  refusing  to  Weigh. — If  any 

driver  or  other  person  having  the  charge  of  any  cart  or 
carriage  shall  not,  upon  being  so  required  as  aforesaid,  take 
the  same  to  any  such  public  weighing  machine,  or  shall 
refuse  to  assist  in  the  weighing  of  the  same  in  such  manner 
as  the  drivers  of  carts  or  carriages  are  used  and  accustomed 
to  do,  such  driver  or  other  person  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  40s. 

See  sub-head  (5),  sec.  4,  for  definition  of  "  carriage ; "  see  p.  5, 
"person;"  see  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  for  punishment  of  abettors. 
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424.  Small  quantities  of  Coals  to  be  sold  from 

Carts  and  in  Labelled  Ba^S. — Every  person  who  sells  or 
delivers  coals  in  quantities  not  exceeding  two  hundredweight 
in  weight  from  any  cart  or  carriage,  shall  keep  the  specific 
quantities  of  coals  to  be  sold  by  him  made  up  in  bags  or 
boxes  labelled  in  such  a  manner  as  to  indicate  the  weight 
which  such  bag  or  box  contains,  and  any  such  person  failing 
to  comply  with  this  provision  shall  be  liable  to  a  penalty  not 
exceeding  40s. 

See  sub-head  (5),  sec.  4,  for  definition  of  "carriage;*'  see  p.  5, 
"person;"  see  sec.  487  for  imprisonment  on  failure  to  pay  penalty, 
sec&  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  for  punishment  of  abettors. 

425.  Penalty  on   Fraudulent  Weighing.— If  the 

keeper  of  any  weighing  machine  used  within  the  burgh  for 
the  purpose  of  ascertaining  the  weight  of  coals,  or  the  seller 
of  any  coals  which  shall  be  weighed  at  such  weighing 
machine,  or  any  of  their  respective  servants,  shall  wilfully,  on 
application,  refuse  duly  to  weigh  or  re-weigh  any  cart  or 
carriage,  witli  or  without  loadiug,  or  shall  designedly  do  or 
omit  to  do  anything  with  intent  that  the  true  weight  or 
measurement  of  any  coals  weighed  thereat  shall  not  be  ascer- 
tained, or  if  the  owner  or  driver  or  other  person  having  the 
charge  of  any  cart  or  carriage  shall  place  or  knowingly  have 
any  article,  matter,  or  thing  in  or  about  such  cart  or  carriage, 
other  than  the  proper  load  therein,  or  shall  alter  the  tare  or 
weight,  or  the  ticket  denoting  the  weight  of  any  cart  or 
carriage,  or  the  loading  thereof,  or  shall  make,  use.  or  be  privy 
to  the  making  or  using,  any  false  or  fraudulent  ticket  respect- 
ing the  weight  of  any  such  cart  or  carriage  or  loading,  or  if 
by  re-weighing  or  otherwise  it  shall  be  discovered  that  any 
coals  have  been  abstracted  by  such  owner,  driver,  person  in 
charge,  keeper,  or  servant,  from  such  cart  or  carriage,  after  it 
shall  have  passed  the  steelyaixi  or  weighing  machine  where  it 
was  originally  weighed,  or  if  the  owner  or  driver  or  person 
in  charge  of  any  cart  or  carriage,  or  the  keeper  of  any  machine 
as  aforesaid,  or  his  servants,  shall  make,  or  give,  or  use,  or  be 
privy  to  the  making,  or  giving,  or  using,  any  fedse  or  fraudu- 
lent contrivance  touching  the  weight  of  any  cart  or  carnage. 
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or  the  load  therein,  or  shall  knowingly  assist  in  or  connive  at 
any  fraud  in  or  concerning  the  weight  of  any  cart  or  carriage, 
or  of  the  load  therein,  or  if  any  other  person  shall  knowingly 
aid  or  assist  in  the  committing  of  any  fraud  respecting  the 
'weight  of  any  cart  or  carriage,  or  the  load  therein,  weighed, 
or  stated  or  represented  to  be  weighed,  at  any  such  machine 
as  aforesaid,  then  and  in  every  such  case  every  person  so 
offending  shall  for  every  offence  be  liable  to  a  penalty  not 
exceeding  £5,  or  to  be  imprisoned  for  any  period  not  exceed- 
ing sixty  days,  without  the  option  of  a  fine. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (3)  "  carrif^e," 
(22)  "owner;"  see  p.  5,  "person;"  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition 
of  offences  and  power  to  mitigate,  and  sec.  458  for  punishment  of 
abettors. 

426.  Regulations  may  be  made  for  preventing 
Fraud  in  Weight  of  Hay,  Straw,  etc. — In  order  to 

prevent  fraud  in  the  weight  of  grain,  hay,  and  straw,  or  other 
commodities  usually  weighed  in  carts  or  carriages,  it  shall  be 
lawful  for  the  Commissioners  to  make  regulations  for  ascer- 
taining the  weight  or  quantity  of  grain,  hay,  or  straw,  or 
other  commodities  brought  within  the  burgh,  upon  parties 
voluntarily  resorting  to  the  said  weighing  machines  for  the 
purpose,  and  for  the  Magistrate  to  punish  persons  disobeying 
such  regulations,  by  seizing,  forfeiting,  and  selling  such  grain, 
hay,  and  straw,  or  other  commodities  so  brought  in  contra- 
vention of  such  regulations,  or  by  imposing  on  the  offender  a 
penalty  to  the  extent  and  in  the  manner  before  described  in 
respect  of  coals  which  have  not  been  duly  weighed,  and  also 
to  fine  any  person  driving  carts  or  carriages  from  which  grain, 
hay,  or  straw,  or  other  commodities  shall  have  been  fraudu- 
lently taken  or  embezzled,  and  any  person  accessory  to  such 
fraudulent  taking  or  embezzlement,  in  any  penalty  not  exceed- 
ing £5,  or  to  sentence  him  to  imprisoment  for  any  period  not 
exceeding  sixty  days  without  the  option  of  a  fine. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners," 
(4)  "  burgh,"  (5)  "  carriage,"  (19)  "  Magistrate ; "  see  p.  5,  "  person ; " 
sec  487  for  imprisonment  on  failure  to  pay  penalty,  sees.  500  and 
501  for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and 
sec  458  for  punishment  of  abettors. 
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427.  Penalty  on  Committing  Frauds  in  Weight  of 
Bread. — All  bakers  and  dealers  in  bread  shall,  on  all  bread 
made  or  exposed  by  them  for  sale  (except  fancy  bread  or 
rolls),  impress  thereon,  in  large  and  distinct  figures,  the 
imperial  weight  of  such  bread ;  and  any  person  who  shall 
expose  or  offer  for  sale,  or  sell,  any  bread  not  so  impressed, 
shall  be  liable  in  a  penalty  not  exceeding  40s.  for  each 
offence ;  and  any  person  who  shall  sell,  or  offer  or  expose  for 
sale,  any  bread  which  shall  be  deficient  or  under  the  weight 
so  impressed,  shall  be  liable  in  a  penalty  not  exceeding  40s. 
for  each  offence. 

See  p.  5  as  to  definition  of  "  person ; "  see  sec.  487  as  to  imprison- 
ment on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on 
repetition  of  offences  and  power  to  mitigate,  and  sec  458  for  pimish- 
ment  of  abettors. 

428.  Power  to  seize  Diseased  Cattle. — In  the  case 

of  cattle  infected  with,  or  suspected  of,  any  disease  within  the 
meaning  of  the  Contagious  Diseases  (Animals)  Acts,  1878  to 
1890,  being  exposed  or  offered  for  sale,  or  being  brought,  or 
attempted  to  be  brought,  through  any  street,  or  into  any 
market  or  fair,  any  inspector,  collector,  or  constable,  may 
seize  any  such  cattle,  and  cause  the  same  to  be  inspected  by 
a  veterinary  inspector,  and  may  report  such  seizures  to  any 
Magistrate,  and  such  Magistrate  may,  after  hearing  the  evidence, 
either  order  such  cattle  to  be  restored,  or  direct  the  same,  and 
also  any  pens,  hurdles,  troughs,  litter,  hay,  straw,  and  other 
articles  which  he  may  deem  likely  to  have  been  infected 
thereby,  to  be  forthwith  destroyed,  or  otherwise  disposed  of ; 
and  any  person  bringing,  or  attempting  to  bring,  any  cattle 
through  any  street,  or  into  any  market  or  fair,  knowing  the 
same  to  be  labouring  under  any  such  disease,  shall,  for  every 
such  offence,  be  liable  to  a  penalty  not  exceeding  £20. 

See  sub-head  (31),  sec.  4,  for  definition  of  "  street,"  (8)  "  Collector," 
(19)  "  Magistrate;"  see  p.  5,  "  person;"  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  sec.  458  for  punishment  of 
abettors. 

This  section  applies  only  to  cattle  infected  or  suspected  of  any 
disease  within  the  meaning  of  the  Contagious  Diseases  (Animals) 
Acts,  1878  to  1890.  By  sec.  5  (iii.)  of  the  Act  of  1878  (41  &  42 
Vict.  c.  74),  "disease"  is  defined  to  mean  cattle-plague,  pleuro- 
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pneumonia,  foot-and-mouth  disease,  sheep-pox,  or  sbeep-scab;  and 
the  Board  of  Agriculture  have  power,  by  order  under  sec.  32  (xxxiii.), 
of  the  same  Act  to  extend  this  definition  so  as  to  include  other 
diseases  of  animals. 

429.  Power  to  proceed  against  Original  Seller 

of  Diseased  Cattle,  etc. — Where  any  person  is  convicted 
by  any  Magistrate  of  the  offence  of  selling,  or  exposing  for 
sale,  or  of  having  in  his  possession  for  sale,  any  unsound  or 
diseased  animal  or  diseased  meat,  or  any  animal  or  meat  unfit 
for  the  food  of  man,  and  intended  for  such  food,  it  shall  also 
be  lawful  for  the  Burgh  Prosecutor  to  proceed  against  the 
original  seller  of  such  animal  or  meat  as  if  he  were  an  offender 
art  and  part  with  the  convicted  person,  and  as  if  he  had 
committed  such  offence  within  the  burgh,  provided  that  such 
animal  or  meat  were  unsound  or  diseased,  or  unfit  for  the 
food  of  man,  at  the  time  of  the  sale  thereof  by  such  original 
seller  to  the  convicted  person ;  and  the  purchase  by  the  con- 
victed person,  or  by  any  one  on  his  behalf,  from  such  original 
seller,  wheresoever  made  or  carried  out,  shall  be  taken  and 
held  to  be  a  sale  by  such  original  seller  of  the  animal  or 
meat  in  question  within  the  burgh,  in  premises  kept  and  used 
for  the  sale  of  animals  or  meat ;  and  the  penalty  and  punish- 
ment provided  by  this  Act  against  the  person  convicted  shall 
also  be  applicable  to,  and  be  leviable  and  recoverable  from, 
such  original  seller,  and  all  the  powers,  authorities,  jurisdic- 
tion, and  forms  of  procedure,  given  and  provided  by  this  Act 
against  the  convicted  person,  shall  be  applicable  to  the  pro- 
secution, trial,  and  punishment  of  such  original  seller. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (16)  "  premises," 
(19)  "Magistrate ; "  see  p.  5,  "person."  There  does  not  seem  to  be 
any  penalty  or  punishment  provided  by  the  Act  for  the  selling  of 
any  unsound  or  diseased  animal,  or  diseased  meat,  etc.  By  sec  499 
it  is  provided  that  every  provision  of  this  Act,  to  the  contravention 
of  which  no  penalty  is  attached,  shall  be  read  and  construed  as  if 
it  were  thereby  provided  that  every  person  contravening  the  same 
shall,  on  conviction,  be  liable  to  a  penalty  not  exceeding  40s. ;  but 
as  the  offence  is  not  in  the  Act,  it  is  very  doubtful  if  this  provision 
can  be  utilised,  and  no  prosecution  can  therefore  take  place  against 
the  original  seller. 

In  Nelson  v.  MThee,  17th  Oct.  1889  (17  R,  Just.,  1),  a  person 
in  whose  possession  were  found  four  carcases  of  oxen  unfit  for  human 
food,  which  he  had  ordered  to  be  sold  for  boiling  down  for  the 
manufacture  of  soap  and  similar  products,  was  convicted  of  a  con 
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travention  of  sec.  271  of  the  Glasgow  Police  Act,  1866.  The  Court 
quashed  the  conviction,  holding  that  the  Statute  only  prohibited  the 
possession  of  unsound  meat  where  it  was  intended  to  be  sold  for  use 
as  human  food. 

In  Scott  r.  Alexander,  27th  Feb.  1890  (17  R,  Just,  35),  the 
Glasgow  Police  Act,  1866,  under  the  general  heading  "Unwhole- 
some and  adulterated  food,"  contains  the  following  clauses :  Sec.  268. 
"  Every  person  who  sells,  or  exposes  for  sale,  or  keeps  for  the  purpose 
of  sale  for  human  food,  any  of  the  following  articles,  shaU  be  liable 
to  a  penalty  not  exceeding  £10,  or," .  .  .  "any  animal  or  part  of  an 
animal,"  .  .  .  "which  is  unsound  or  unwholesome  or  unfit  for 
human  food"  . .  .  Sec.  271.  "  Every  person  who  is  found  in  possession 
of  any  animal  or  part  of  an  animal,  or  any  fruit  or  vegetable  or 
fish,  which  is  unsound  or  unwholesome  or  unfit  for  human  food, 
shall  be  presumed  to  have  kept  or  concealed  the  same  knowingly 
with  a  view  to  sale,  until  the  contrary  be  shown,  and  shall  be  liable 
to  a  penalty  not  exceeding  £10,  or,"  etc.  Hdd  (per  Lord  Shand), 
that  the  words  "with  a  view  to  sale"  in  sec.  271  were  to  be  con- 
strued as  meaning  "  with  a  view  to  sale  for  human  food,"  and  that, 
therefore,  a  charge  of  contravening  the  Act,  particularly  sec.  271 
thereof,  in  so  far  as  "the  accused  was  at  a  place  and  on  a  day  libelled 
found  in  possession  with  a  view  to  sale  "  of  certain  meat  which  was 
"  unsound,  unwholesome,  and  unfit  for  human  food,"  was  irrelevant, 
in  respect  that  it  was  not  stated  that  the  meat  was  so  kept  "  for  sale 
for  human  food." 

Opinion,  per  Lord  Shand,  that  sec.  271  was  ancillary  to  sec.  268, 
and  that  both  should  be  libelled  in  such  prosecutions. 

In  Gardner  v.  Dymock,  9th  Jan.  1865  (5  Irv.,  13),  a  person  was 
prosecuted  in  the  Burgh  Court  of  Edinburgh,  under  the  authority  of 
the  Summary  Procedure  Act,  1864,  for  having  diseased  meat  in  his 
possession,  in  contravention  of  the  Edinburgh  Slaughter  House  Act. 
The  magistrate  convicted  him  of  the  contravention  charged,  and 
adjudged  the  carcases  of  the  two  cows  libelled  on  to  be  forfeited  and 
boiled  down.  Sentence  suspended  as  disconform  to  the  Statutes 
founded  on,  in  respect  that  no  pecuniary  penalty  had  been  imposed. 
Opinion,  that,  in  adjudging  carcases  to  be  forfeited  and  boiled  down, 
the  Magistrate  had  exceeded  his  statutory  jurisdiction,  but  that  the 
introduction  of  this  matter  was  not  a  ground  for  quashing  the  sentence. 
Question,  Whether  the  provision  in  the  Summary  Procedure  Act, 
dispensing  with  the  necessity  of  keeping  a  note  of  the  evidence,  has 
the  efiect  of  excluding  review,  on  the  merits,  of  sentences  pronounced 
under  the  authority  of  the  Act  ? 

In  Kennedy  v,  Cadenhead,  "  24th  Dec.  1867  (6  R,  179),  upon  a 
petition  and  appeal  against  a  conviction,  and  the  imposition  of  a 
penalty  by  a  local  Magistrate  for  contravention  of  the  Nuisances 
Removal  Act,  sec.  18 — held,  (1)  that  the  concurrence  of  the  Procurator- 
Fiscal  is  not  necessary  in  a  complaint  under  that  Act,  although  con- 
cluding for  a  penalty,  .and,  failing  payment  thereof,  for  imprison- 
ment ;  (2)  that  by  the  Nuisances  Removal  Act,  the  Sheriff,  local 
Magistrates,  and  Justices  of  the  Peace,  have  a  concurrent  jurisdiction 
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conferred  upon  them  to  try  complaints  under  the  Act,  and  that  the 
omission  in  sec.  45  thereof,  to  extend  the  executive  provisions  of  the 
Statute  to  Magistrates  and  Justices  of  the  Peace  is  supplied  by  sec.  447 
of  the  General  Police  Act ;  and  (3)  that  the  penalties  enacted  by  the 
Nuisances  Removal  Act  are  directed,  not  only  against  the  exposure 
for  sale  of  meat  unfit  for  human  food,  but  also  against  keeping 
the  same  with  the  intent  that  it  should  be  used  for  human  food. 

The  Summary  Prosecutions  Appeals  Act  provides  for  an  appeal  by 
either  party  to  a  "  cause,'*  if  dissatisfied  with  the  determination  of 
the  inferior  Judge  in  point  of  law.  "  Cause  "  is  defined  to  include 
"every  proceeding  which  may  be  brought  under  the  Summary 
Procedure  Act,  1864,  and  every  other  summary  proceeding  for  the 
prosecution  of  an  offence  or  recovery  of  a  penalty  competent  to  be 
taken  before  an  inferior  Judge."  In  Couper  v,  Lang,  12th  Dec. 
1889  (17  R.,  Just,  15),  lidd,  that  an  application  by  a  Local 
Authority,  under  the  Public  Health  Act,  for  warrant  to  destroy  a 
carcase  which  had  been  seized  by  the  Sanitary  Inspector  as  unfit  for 
human  food,  and  which  did  not  conclude  for  any  fine  or  expenses, 
was  not  a  "  cause  "  within  the  meaning  of  the  definition,  and  there- 
fore that  the  inferior  Judge  was  right  in  refusing  to  state  a  case  for 
appeal  against  his  decision. 

In  Cairns  r.  Linton,  Mar.  4,  1889  (16  R.,  Just.,  81),  a  farmer  in 
Perthshire  despatched  from  Crieff  Junction,  in  the  ordinary  course 
of  business,  the  carcase  of  a  bull  addressed  to  the  Dead  Meat  Com- 
pany, Fountainbridge,  Edinburgh.  The  carcase  arrived  at  the  dead 
meat  market,  and  in  consequence  of  its  appearance  was  examined 
by  the  manager  of  the  market^  and  condemned  as  unfit  for  human 
food.  The  farmer  was  charged  with,  and  convicted  of,  a  contra- 
vention of  sec.  261  of  the  Edinburgh  Mimicipal  and  Police  Act,  in 
respect  he  had  unsound  beef  in  Edinburgh  "  in  his  possession  as  or 
for  human  food." 

On  appeal,  the  Court  {dvb.  Lord  Trayner)  quashed  the  conviction, 
holding  that  facts  had  not  been  proved  sufficient  to  infer  that  the 
accused  had  the  carcase  in  Edinburgh  in  his  possession  either 
actually  or  constructively  as  or  for  human  food. 

By  sec.  181  of  the  Police  and  Improvement  (Scotland)  Act,  1850, 
it  is  provided  "  that  in  any  shop  .  .  .  kept  or  used  for  the  sale  of 
butchers*  meat,  poultry,  or  fish,  no  animal,  carcase,  meat^  poultry, 
game,  flesh,  or  fish,  which  is  unfit  for  the  food  of  man,  shdl 
be  kept  or  retained,  unless  entirely  separate  and  apart  from  any 
animal,  carcase,  etc.,  "  which  is  intended  for  such  food,  nor  unless 
the  same  be  ticketed  in  large  and  legible  and  conspicuous  char- 
acters as  being  unfit  for  such  food,  and  any  person  who  shall  keep 
in  any  shop,  etc.,  occupied  or  used  by  him  as  aforesaid,  any 
animal,  carcase,  eta,  "which  is  unfit  for  the  food  of  man,  otherwise 
than  entirely  separate  and  apart,  and  ticketed  as  aforesaid,  shall 
be  liable  .  .  ."  In  Cairns  v.  Ferguson,  8th  June  1886  (13  R,  83), 
hddy  in  a  complaint  against  a  fishmonger,  charging  him  with  a  con- 
travention of  this  section,  that  it  was  not  necessary  to  libel  that  the 
fish  were  not  kept  apart,  or  to  state  the  cause  of  their  unfitness,  and 
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that  an  order  to  destroy  was  not,  under  the  Statute,  a  condition  pre- 
cedent to  a  conviction. 

The  Public  Health  Act,  1867,  enacts,  sec.  26,  that  a  Sanitary 
Inspector  may  "  enter  any  premises  to  inspect .  .  .  any  carcase,  meat, 
.  .  .  fish  .  .  .  exposed  for  sale,  or  which  there  is  probable  cause 
for  believing  to  be  intended  for  human  food,  and  in  case  any  such 
carcase,  meat,  .  .  .  fish,  .  .  .  appear  to  him  to  be  unfit  for  such 
food,  the  same  may  be  seized,  .  .  .  and  the  person  to  whom  such 
carcase,  meat,  .  .  .  fish,  .  .  .  belong,  or  in  whose  custody  the  same 
are  found,  shall  be  liable  to  a  penalty.  .  .  .'' 

Hdd,  in  PhiUips  v.  Auld,  9th  Jan.  1892  (19  R,  29),  that  to  make 
a  relevant  charge  of  an  offence  under  the  section,  it  was  necessary  to 
allege  that  the  carcase,  etc.,  was  in  fact  exposed  for  sale,  or  was  in 
fact  intended  to  be  used  as  human  food,  and  that  it  was  not  sufficient 
to  allege  that  there  was  probable  cause  for  believing  it  to  be  intended 
for  human  food. 

A  complaint  against  a  fish  merchant  under  this  section  set  forth  that 
on  a  certain  day  "  he  had  "  in  his  shop  "  exposed  for  sale,  or  which 
there  was  probable  cause  for  believing  to  be  intended  for  human 
food,"  certain  fish  "  which  were  unfit  for  human  food,  which  fish 
were  seized  ...  by  the  Sanitary  Inspector  .  .  .  whereby"  the 
accused  "  has  become  liable  to  a  penalty.  ..."  The  accused  was 
convicted  "of  the  contravention  charged."  Hdd^  that  the  complaint 
was  irrelevant,  as  it  did  not  state  that  the  fish  were  exposed  for  sale, 
or  were,  in  fact,  intended  for  human  food. 

Opinion^  per  Lord  Justice-Clerk,  that  the  conviction  was  bad  as  a 
general  conviction  on  an  alternative  complaint. 

430.  Chief  Constable  or  Inspector  to  have  Power  to 
enter  Premises  and  require  Articles  to  be  Weighed. — 

The  Chief  Constable,  or  any  other  constable  specially  appointed 
to  perform  the  duty  by  the  Chief  Constable,  or  any  Inspector 
of  Weights  and  Measures  in  the  burgh,  may,  at  all  reasonable 
hours,  enter  any  building  or  part  of  a  building,  or  other  place 
within  the  burgh,  in  which  any  article  is  sold,  or  is  made 
up,  or  kept  or  exposed  for  sale  by  weight  or  measure,  or  in 
which  articles  are  sold  or  are  set  apart,  or  kept  or  exposed  for 
sale  in  numbers,  or  in  which  any  article  is  weighed  or 
measured,  or  any  articles  are  numbered  with  a  view  to  their 
being  bought  or  sold,  or  he  may  stop  any  cart  or  carriage,  or 
any  person  carrying  or  in  charge  of  any  basket  from  which 
such  articles  are  sold,  or  kept  or  exposed  for  sale,  on  the 
street,  public  or  private,  and  require  such  article  or  articles  to 
be  weighed,  measured,  or  numbered  in  his  presence ;  and  if 
the  weight,  measure,  or  number  thereof  ascertained  does  not 
correspond    with    the    weight,  measure,  or   number   thereof 
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which  has  been  represented  by  the  person  who  has  sold  or 
made  up,  or  kept  or  exposed  the  same  for  sale,  or  who 
weighed,  measured,  or  numbered  the  same  with  a  view  to 
purchase  or  sale,  such  Chief  Constable  or  other  constable  or 
Inspector  may  seize,  impound,  and  convey  such  article  or 
articles  to  the  police  ofi&ce,  or  to  an  office  provided  for  the 
purpose  by  the  Commissioners,  and  the  Magistrate  may  sen- 
tence the  person  who  has  sold  or  made  up,  or  kept  or  exposed 
the  same  for  sale,  and  who  has  incorrectly  weighed,  measured, 
or  numbered  the  same  with  a  view  to  purchase  or  sale, 
to  a  penalty  not  exceeding  £5,  and  declare  such  article  or 
articles,  in  so  far  as  belonging  to  such  person,  to  be  forfeited, 
unless  such  person  shall  prove  to  his  satisfaction  that  the 
deficiency  in  weight,  measure,  or  number  has  arisen  without 
any  fraudulent  intent. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (3)  "  building," 
(5)  " carriage,"  (31)  "street,"  (28)  "private  street,"  (9)  "Commis- 
sioners," (19)  "Magistrate;"  see  p.  5,  "person;"  sec.  487  as  to 
imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458 
for  punishment  of  abettors. 

431.  Offences  under  Weights  and  Measures  Act 
or   Criminal   Law   Amendment  Act.  —  All  offences 

committed  within  the  burgh  under  the  Weights  and  Measures 
Acts,  1878  and  1889,  and  under  the  Criminal  Law  Amend- 
ment Act,  1885,  in  so  far  as  it  relates  to  the  suppression  of 
brothels,  may  be  tried  by  the  Magistrate  as  police  offences, 
under  complaint  by  the  Burgh  Prosecutor ;  and  the  penalties 
may  be  recovered  and  applied  in  the  same  way  as  penalties 
for  police  offences  under  this  Act ;  and  the  Magistrates  shall 
be  the  Local  Authority,  and  the  word  "  burgh "  in  the  said 
Weights  and  Measures  Acts  shall  include  any  burgh  under 
this  Act 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
strate,"  (20)  "Magistrates;"  sees.  500  and  501  as  to  recovery  of 
penalties,  sec.  461  as  to  Burgh  Prosecutor. 

By  sec.  74  of  the  Weights  and  Measures  Act,  1878,  41  &  42  Vict, 
c  49,  it  is  provided  that  "  the  expression  '  burgh '  shall  include 
royal  burgh  and  parliamentary  burgh."  That  definition  applies  also 
to  the  Act  of  1889,  52  &  53  Vict.  c.  21.  This  section  extends  the 
definition  so  as  to  include  all  burghs  under  this  Act 
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482.  Authority  under  Sale  of  Food  and  Drugs  and 

Bakehouses  Regulation  Acts. — The  Commissioners  of  any 
burgh  under  this  Act  shall  be  the  Local  Authority  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  and  also  under  the  Bake- 
houses Begulation  Act,  1863,  and  all  offences  committed  in 
the  burgh  under  any  of  the  said  Acts  may  be  brought  before 
and  tried  by  the  Magistrate  as  police  offences  under  complaint 
by  the  Burgh  Prosecutor,  and  the  fines  and  penalties  may  be 
recovered  and  applied  in  the  same  way  as  fines  and  penalties 
for  police  offences  under  this  Act. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (19)  "Magistrate;"  sec.  487  as  to impriaonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and'  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors ;  see  sec  614  as  to  Burgh  Prosecutor. 

By  sec.  33  of  the  Sale  of  Food  and  Di-ugs  Act,  1875,  38  &  39 
Vict  c.  63,  the  word  "  borough "  is  defined  to  mean,  as  regards 
Scotland,  "  any  royal  burgh  and  any  burgh  returning  or  contributing 
to  return  a  member  to  Parliament."  This  section  extends  the 
definition  to  any  burgh  under  this  Act.  It  further  provides  that 
offences  under  that  Act  may  be  brought  before  the  Magistrate  and 
tried  as  police  offences ;  thus  amending  sec.  3,  sub-head  (9),  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  which  required  all  proceedings 
for  recovery  of  penalties  to  be  taken  before  the  Sheriff,  either  in  the 
Sheriff  Court  or  in  the  Police  Court  in  places  where  the  Sheriff  acts 
as  a  Police  Magistrate. 

The  Bakehouse  Begulation  Act,  1863,  26  &  27  Vict,  c  40, 
referred  to  in  this  section,  was  repealed  by  sec  107  and  Schedule  VI. 
of  the  Factory  and  Workshop  Act,  1878,  41  &  42  Vict,  c  16.  The 
sanitary  condition  of  bakehouses  is  now  under  the  charge  of  the 
Commissioners,  as  Local  Authority  under  the  Public  Health  Acts, 
and  it  will  be  their  duty  to  see  that  the  provisions  of  the  Factory 
and  Workshops  Acts  of  1878,  1883,  1891,  41  &  42  Vict.  c.  16, 
46  &  47  Vict.  c.  53,  and  54  &  55  Vict  c  75,  are  carried  out. 

The  Statute  23  &  24  Vict  c.  84,  sec  1,  enacts  "that  every 
person  who  shall  sell  as  'pure  and  unadulterated  any  article  of  food  or 
drink  which  is  adulterated  or  not  pure,  shall,  for  every  such  offence, 
.  .  .  forfeit  and  pay  a  penalty  not  exceeding  £5." 

The  Statute  35  &  36  Vict  c.  74,  sec.  2,  contams  an  enactment  in 
the  same  terms,  with  the  omission  of  the  words  in  italics,  and  Avith 
a  maximum  penalty  of  £20.  Sec.  4  incorporates  both  Statutes,  and 
sec.  12  provides  that  "nothing  in  this  Act  shall  be  held  to  take 
away  any  other  remedy  against  any  offender  under  this  Act" 

Hdd,  in  Bain  v,  Mackay,  16th  June  1875  (2  R,  32),  that  sec.  1 
of  the  earlier  Act  was  not  superseded  by  sec.  2  of  the  later  Act,  and 
that  it  was  still  competent  to  present  a  complaint  under  sec.  1  of  the 
Act  23  &  24  Vict  c  84. 
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A  person  was  charged  before  a  Biiigh  Police  Magistrate  with 
selling,  as  pure  and  unadulterated,  milk  which  was  not  so.  There 
being  no  public  analyst  in  the  burgh,  some  of  the  milk  had  been 
sent  by  the  police  officials  to  an  analytical  chemist,  who  reported 
unfavourably.  Hddy  that  it  was  within  the  discretion  of  the  Magis- 
trate to  refuse  a  motion  for  the  accused,  that  a  portion  of  the  milk 
should  be  handed  to  another  analytical  chemist,  whose  fee  the  accused 
was  willing  to  pay,  for  an  independent  analysis,  and  that  his  judg- 
ment on  this  point  was  not  subject  to  review. 


Brokers  and  Pawnbrokers. 
433.  Brokers  to  be  Licensed. — From  and  after  the 

commencement  of  this  Act,  no  person  shall  within  the  burgh 
exercise  or  carry  on  the  trade  or  Imsiness  of  a  broker  (which 
for  the  purposes  of  this  Act  shall  also  include  dealers  in 
second-hand  goods,  known  as  "general  dealers ") unless  he  shall 
have  first  obtained  a  licence  so  to  do  from  the  Magistrates, 
which  licence  such  Magistrates  shall  have  a  discretionary 
power  of  granting  or  refusing  as  they  shall  see  cause,  and 
which,  when  granted,  shall  continue  in  force  until  the  term  of 
Whitsunday  in  each  year,  and  no  longer,  unless  sooner  re- 
voked or  suspended,  which  the  Magistrates  are  hereby 
authorised  to  do,  on  legal  conviction  of  any  violation  of  any 
of  the  conditions  of  such  licence,  or  of  the  provisions  of  this 
Act;  and  every  person  applying  for  such  licence,  or  a  renewal 
thereof,  shall  pay  to  the  Clerk  a  sum  not  exceeding  28.  6d.  as 
the  expense  attending  sucli  application,  and  of  recording  the 
same,  and  the  deliverance  of  the  Magistrates  thereon,  and  of 
such  licence  or  renewal,  if  granted,  in  a  book  to  be  kept  by 
him  for  that  purpose ;  and  if  any  person  shall  within  tlie 
burgh  exercise  or  carry  on  the  trade  or  business  of  a  broker, 
without  having  first  obtained  such  licence  as  aforesaid,  or  after 
the  revocation  or  during  the  suspension  thereof,  or  shall  con- 
travene the  terras  of  such  licence  or  any  of  the  provisions  of 
this  Act,  such  person  shall,  for  each  such  offence,  be  liable  to 
a  penalty  not  exceeding  £5 :  Provided  always,  that  it  shall 
not  be  lawful  for  the  Magistrates  to  grant  any  such  broker's 
licence  to  any  licensed  pawnbroker  carrying  on  business  as 
such ;  but  nothing  in  this  provision  shall  be  held  to  apply  to 
the  sale  of  goods  bond  fide  forfeited  in  accordance  with  the 
Pawnbrokers  Act,  1872. 


Digitized  by  V3OOQ IC 


670  BURGH  POLICE  (SCOTLAND)  ACT,  i8g2. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (2)  "broker,'* 
(8)  "  Clerk,"  (20)  "  Magistrate ; "  see  p.  5,  "  person ; "  sec.  487  as  to 
imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec.  458 
as  to  punishment  of  abettors. 

In  Hunter  v,  Mawlam,  21st  Nov.  1883  (11  R,  Just,  14),  a 
person  was  charged  at  the  instance  of  an  officer  of  the  Inland 
Revenue,  before  two  Justices  of  the  Peace,  on  a  complaint  under  the 
Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881,  with  a  con- 
travention of  the  Pawnbrokers'  Act,  1872,  in  so  far  as,  at  a  specified 
place  and  on  a  specified  day,  he  did  "  act  as  a  pawnbroker  wiliin  the 
meaning  of  the  said  Act,  particularly  sec.  6  thereof,  by  taking  a 
watch  and  chain,  with  guinea  attached,  in  pawn  from "  a  person 
named  and  designed,  "  without  having  in  force  a  proper  licence  from 
the  Commissioners  of  Inland  Eevenue,  authorising  him  to  carry  on 
the  business  of  a  pawnbroker,  whereby"  he  became  liable  in  a 
penalty. 

The  accused  was  convicted  of  the  contravention  charged  by 
Justices  of  the  Peace,  who  ordained  him  to  pay  a  modified  penalty, 
"  and  in  respect  it  is  inexpedient  to  issue  a  warrant  of  poinding  and 
sale,  ordain  execution  by  imprisonment  after  a  lapse  of  fourteen  days 
from  this  date,"  for  a  period  of  fourteen  days.  He  brought  a  sus- 
pension in  the  High  Court  of  Justiciary,  contending  that  the  complaint 
was  irrelevant,  in  respect  that  it  did  not  libel  the  whole  particulars 
necessary  to  constitute  the  statutory  offence,  and  that  the  conviction 
was  bad  in  respect  that  under  the  Summary  Procedure  Act  of  1864, 
and  the  Pawnbrokers'  Act  of  1872,  it  was  competent  to  award 
immediate  imprisonment  only. 

The  prosecutor  objected  to  the  competency  of  the  suspension,  on 
the  ground  that  the  only  redress  under  the  Revenue  Statutes  in  such 
a  prosecution  was  by  way  of  appeal  to  Quarter  Sessions,  and  there- 
after by  appeal  on  a  case  stated  for  the  opinion  of  the  Court  of 
Session  as  the  Court  of  Exchequer. 

The  Courts  without  deciding  the  question  of  jurisdiction,  refused 
the  Bill. 

The  Glasgow  Police  Act,  1866,  enacts  that  every  person  carrying 
on  the  trade  of  a  broker  within  the  burgh  without  a  licence  shall  be 
liable  in  a  penalty,  and  defines  "broker"  to  mean  "any  person  who 
occupies  and  uses  any  building,  or  part  of  a  building,  or  other  place, 
including  a  stall  in  a  public  market,  as  a  dealer  in  second-hand  goods 
or  articles,  or  in  old  metals,  bones,  or  rags." 

In  M*Mullan  v.  MThee,  9th  June  1882  (9  R,  Just,  36),  a  person 
was  charged  with  having,  within  or  near  the  premises  occupied  by 
him,  carried  on  the  trade  of  a  broker  within  the  meaning  of  the  Act, 
without  having  obtained  a  licence  so  to  do,  by  purchasing  fi-om  some 
person  or  persons,  to  the  complainer  unknown,  second-hand  articles 
or  goods,  viz.  twenty-two  and  a  half  or  thereby  potato  bags,  which 
had  been  in  use. 

The  Magistrate  convicted,  and  the  accused  took  a  case,  from  which 
it  appeared  that  his  only  transaction  in  second-hand  goods  proved 
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was  the  purchase  libelled.  Held,  (1)  that  the  complaint  was  relevant, 
but  (2)  (c?t«8.  Lord  Craighill)  that  the  single  act  of  purchase  proved 
was  not  suflBcient  evidence  that  the  accused  was  carrying  on  the  trade 
of  a  broker.     Conviction  therefore  quashed. 

In  Bissetfc  v.  Mackay,  3rd  March  1855  (2  Irv.,  68),  a  person 
was  convicted  before  the  Police  Court  of  Dundee  of  having,  in  con- 
travention of  the  General  Police  Act,  carried  on  the  trade  or  business 
of  a  "  broker,  or  dealer  in  second-hand  goods,"  without  a  previous 
licence  from  the  Police  Magistrates,  in  so  far  as  he  had,  on  repeated 
occasions,  purchased  from  a  labourer  a  certain  quantity  of  sheet-lead 
or  other  metal.  He  brought  a  suspension  of  that  conviction,  on  the 
ground,  (1)  that  the  complaint  had  not  been  duly  served  upon  him, 
having  only  been  read  over  to  him  after  he-  was  at  the  bar  of  the 
Police  Court;  (2)  that  he  was  not  a  broker  in  the  sense  of  the 
Statute ;  (3)  that  the  alternative  "  or  dealer  in  second-hand  goods " 
was  not  warranted  by  the  Statute,  which  had  reference  solely  to 
"  brokers ; "  (4)  that  the  suspender  was  merely  a  servant  or  shopman 
of  another  person  who  held  a  regular  licence  as  a  hawker ;  and  (5) 
that  the  whole  proceedings  were  illegal  and  oppressive.  Suspension 
refused,  and  conviction  sustained. 

In  Forrester  v,  Lang,  8th  Oct.  1859  (3  Irv.,  450),  sec  175  and 
following  sees,  of  the  Glasgow  Police  Act,  providing  that  the  business 
of  broker,  or  dealer  in  second-hand  goods,  shall  not  be  carried  on 
within  the  police  limits  without  a  certificate  from  the  Magistrates, 
apply  to  the  case  of  a  bookseller  dealing  in  books  at  second-hand. 

Hawker, — In  England,  where  several  ladies  purchased  materials, 
which  they  made  into  aprons,  hankerchiefs,  and  other  articles  of 
wearing  apparel,  and  carried  these  from  door  to  door  for  sale  in  a 
basket,  the  proceeds  being  applied  to  charitable  purposes,  the 
ladies  were  found  not  to  come  within  the  description  of  "  pedlar  "  in 
the  Pedlars'  Act^  1871,  and  did  not  require  a  certificate  under  that 
Act     Gregg  v.  Smith  (42  L.  J.,  M.  C,  121). 

434«  Brokers  to  furnish  a  Description  of  their 
Premises,  and  keep  Books. — Every  person  who  shall 

apply  to  be  licensed  as  a  broker  shall,  at  the  time  of  his 
application,  and  at  Whitsunday  yearly  thereafter,  furnish  to 
the  Clerk  in  writing  a  description  of  his  premises,  including 
all  cellars,  closets,  and  other  places  proposed  to  be  used  by 
him  in  the  course  of  his  trade ;  and  all  brokers  shall  enter  in 
books,  to  be  kept  by  them  on  the  premises,  the  particulars  of 
each  transaction  in  their  business,  which  particulars  shall 
contain  a  proper  and  distinctive  description  of  each  article 
purchased  or  received  by  them,  the  name  and  place  of  abode 
of  the  person  from  whom  they  have  purchased  or  received  the 
same,  and  the  date  and  hour  of  the  day  of  each  such  trans- 
action, and  the  price  paid  or  agreed  to  be  paid  for  such 
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articles ;  and  if  any  such  broker  shall  fail  to  keep  such  book, 
or  to  enter  therein  the  particulars  before  mentioned,  he  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  £5. 

See  sub-head  (2),  sec.  4,  for  definition  of  "  broker,"  (8)  "  Clerk," 
(16)  "  premises ; "  see  p.  5,  "  person ; "  sec.  487  as  to  imprisonment  on 
failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors. 

43d.  Brokers  to  retain  Articles  for  Fourteen  Days 
after  having  receiYed  them, — All  articles  purchased  or 

received  by  such  brokers  shall  be  kept  by  them  in  their  shops 
or  other  places  where  their  ordinary  business  is  carried  on,  for 
the  full  period  of  fourteen  days  from  and  after  the  date  on 
which  it  shall  appear  from  their  books  that  such  articles 
have  been  purchased  or  received;  and  every  broker  shall 
attach  to  each  article  a  ticket  or  label  with  the  date  of  pur- 
chase or  receipt  written  thereon ;  and  every  broker  who  shall 
fail  to  attach  such  ticket  or  label,  or  who  shall  sell  or  other- 
wise dispose  of  or  remove  from  his  premises  as  aforesaid  any 
such  articles  before  the  expiry  of  such  period  of  fourteen 
days,  or  shall  fail  at  any  time  in  the  course  of  that  period  to 
produce  such  articles  to  the  Chief  Constable,  or  to  any  con- 
stable acting  under  him,  when  required  so  to  do,  shall  for 
each  offence,  upon  conviction  before  a  Magistrate,  be  liable  to 
a  penalty  not  exceeding  £5 ;  and  every  broker  shall  add 
columns  to  his  books,  in  which  entries  shall  be  made  show- 
ing to  whom  the  several  articles  were  sold  or  delivered,  giving 
full  name  and  full  address  and  date  of  sale,  and  every  broker 
failing  so  to  do  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  20s. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises," (19)  "Magistrate;"  sec.  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  sec.  458  as  to  punishment  of 
abettors. 

436.  Brokers  to  produce  Articles  and  Books  on 

demand. — Every  broker  shall,  at  all  reasonable  times,  exhibit 
and  produce,  on  demand,  to  the  Chief  Constable,  or  to  aiiy 
constable  acting  under  him,  all  articles  in  his  possession,  or 
which  he  may  have  received  or  purchased,  and  shall  also  pro-. 
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duce  his  books  in  which  the  description  of  any  such  articles 
is  or  should  have  been  entered,  when  required,  in  the  Police 
Court,  or  to  the  Chief  Constable,  or  any  constable  acting 
under  him,  and  having  the  general  or  special  authority  of  a 
Magistrate,  in  which  book  the  constable  requiring  and  obtain? 
ing  production  thereof  shall  on  every  occasion  subscribe  his 
name  immediately  following  the  last  entry  therein ;  and  as 
often  as  it  shall  be  found  that  any  goods  or  articles  which 
have  been  stolen,  embezzled,  or  fraudulently  obtained  are  in 
tlie  possession  of  any  broker,  he  is  hereby  required,  on  being 
informed  by  the  Chief  Constable  or  other  constable  authorised 
as  aforesaid  that  such  goods  or  articles  were  stolen,  embezzled, 
or  fraudulently  obtained,  to  deposit  the  same  with  the  Chief 
Constable,  in  order  that  they  may  be  produced  in  such  manner 
as  may  be  necessary  for  the  ends  of  justice,  or  upon  proof  of 
ownership,  to  the  satisfaction  of  the  Magistrate,  restored  to 
the  proper  owner  thereof ;  and  every  broker  who  shall  refuse 
to  produce  and  show  the  goods  or  articles  in  his  possession,  or 
the  books  in  which  the  same  ought  to  have  been  described, 
on  being  required  so  to  do,  or  who  shall  refuse  to  allow  tha 
Chief  Constable  or  constable  requiring  the  said  books  to  sub- 
scribe his  name  therein,  or  who  shall  not  deposit  any  such 
goods  or  articles  stolen,  embezzled,  or  fraudulently  obtained 
as  aforesaid,  shall,  upon  conviction  before  a  Magistrate,  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  £0, 
without  prejudice  to  such  broker  being  also  proceeded  against 
as  a  receiver  or  resetter  of  stolen  goods  according  to  law. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (22)  "owner," 
(19)  "Magistrate;"  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  sees.  500  and  501  for  penalty  on  repetition  of  ofifences  and 
power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

437.  Pawnbroker  to  produce  his  Books  on  de^ 

mand« — ^Every  pawnbroker  shall  at  all  times  during  his 
hours  of  business  produce  on  demand  to  the  Chief  Constable; 
or  to  any  constable  acting  under  him,  his  books  in  which  the 
articles  received  by  him  in  pledge  are  entered,  and  shall  ex- 
hibit to  such  Chief  Constable  or  constable  all  goods  regarding 
which  information  shall  have  been  given,  tending  to  show  or 
to  render  probable  that  the  same  have  been. stolen,  embezzled^ 
or  fraudulently  taken,  and  if  required  shall  deposit  the  samQ 

2u        '  -  . 
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with  the  Chief  Constable  for  the  ends' of  public  justice,  on 
receiving  a  receipt  for  such  goods ;  and  any  pawnbroker  who 
shall  refuse  to  produce  his  books,  or  to  exhibit  and,  if  required, 
to  deposit  any  goods  as  aforesaid,  shall  for  every  offence  be  liable 
to  a  penalty  not  exceeding  £5. 

Seo  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500 
and  501  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
and  sec.  458  as  to  punishment  of  abettors. 

438.  Brokers,  etc.,  to  report  Stolen  Goods,  under 

a  Penalty  for  Neglect. — If  any  goods  or  articles  regarding 
which  written  or  printed  information  shall  be  given  by  any 
constable  to  any  pawnbroker  or  broker  as  having  been  stolen, 
embezzled,  or  fraudulently  obtained,  shall  then  be  or  there- 
after come  into  the  possession  of  such  pawnbroker  or  broker, 
such  pawnbroker  or  broker  shall,  without  unnecessary  delay, 
give  information  at  the  nearest  police  station,  or  to  any  police 
officer,  if  that  should  be  the  speediest  mode  of  communicating, 
that  certain  goods  or  articles  answering  the  description  of 
the  said  goods  or  articles  were  offered  to  him  or  are  in 
his  possession,  and  shall  also  state  the  name  and  address 
given  by  the  person  by  whom  the  same  were  offered  or  from 
whom  the  same  were  received,  under  a  penalty  not  exceeding 
£5  for  each  and  every  such  neglect  or  offence:  Provided 
always,  that  in  the  case  of  wearing  apparel  or  other  articles 
which  it  may  be  difficult  for  such  pawnbroker  or  broker  to 
trace  out  and  identify,  no  fine  shall  be  exigible  in  respect  of 
not  reporting  such  articles,  unless  it  shall  appear  to  the 
Magistrate  that  such  articles  had  been  knowingly  concealed 
by  such  pawnbroker  or  broker. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (19)  "Magis- 
trate ; "  see  p.  5,  "  person ; "  sec.  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  sec.  448  as  to  punishment  of 
abettors. 

439.  If  Stolen  Articles  be  Altered  or  Defaced  by 
Broker,  he  shall  be  held  to  be  Resetter  of  Stolen 

Goods. — If  any  broker  shall,  after  receiving  information  of 
the  theft,  or  the  embezzlement  or  the  fraudulent  disposal  of 
any  metals,  goods,  or  articles  of  whatsoever  description,  melt, 
alter,  deface,  or  put  away  the  same,  or  shall  cause  the  same 
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to  be  melted,  altered,  defaced,  or  put  away,  without  having 
previously  recjeived  the  permission  of  the  Magistrate,  and  if 
it  shall  be  found  that  such  metals,  goods,  or  articles  were 
stolen,  embezzled,  or  fraudulently  disposed  of  by  the  person 
from  whom  such  broker  received  the  same,  or  by  any  other 
person,  then  and  in  such  case  it  shall  be  held  that  such 
broker  knew  that  such  metals,  goods,  or  articles  were  stolen, 
embezzled,  or  fraudulently  disposed  of,  and  such  broker  shall 
be  proceeded  against  according  to  law  as  a  resetter  of  stolen 
goods,  or  as  being  a  party  to  the  fraud,  and  punished  accord- 
ingly ;  and  no  other  evidence  of  his  guilt  shall  be  necessary 
than  evidence  of  such  melting,  altering,  defacing,  or  putting 
away,  after  receiving  information  as  aforesaid. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (19)  "Magis- 
trate ; "  see  p.  5,  "  person." 

440.  Brokers  not  to  carry  on  Business  of  Pub- 
licans, nor  to  purchase  Tickets  of  Pawnbrokers. — 

It  shall  not  be  lawful  for  any  broker  or  any  pawnbroker 
to  carry  on  business  as  a  publican  or  retailer  of  excisable 
liquors,  or  for  any  broker  to  purchase,  receive,  or  take  the 
note  or  ticket  of  any  pawnbroker  for  any  goods  or  articles 
which  have  been  pawned,  or  to  contract  or  negotiate  in  any 
manner  with  the  holder  of  any  such  note  or  ticket,  or  any 
person  in  his  behalf,  for  the  purchase  of  goods  or  articles 
specified  therein ;  and  if  any  broker  shall  ofiend  herein, 
either  by  himself  or  his  servant,  or  by  any  other  person 
having  the  charge  of  his  premises,  and  for  whom  in  such  case 
he  shall  be  held  responsible,  such  broker  shall  for  every  such 
ofiFence  be  liable  to  a  penalty  not  exceeding  £5. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  see  p.  5,  "  person ; "  sec.  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of 
offences  and  power  to  mitigate,  and  sec  458  as  to  punishment  of 
abettors. 

441.  Pawnbrokers  not  to  act  as  Brokers,  and 
Brokers  not  to  take  Articles  in   Pledge. — If  any 

pawnbroker  shall  act  as  a  broker,  except  in  the  sale  of 
articles  hona  fide  forfeited  in  accordance  with  the  provisions 
of  the  Pawnbrokers*  Act,  1872,  or  if  any  broker  shall  receive 
or  take  any  goods  or  articles  in  pledge,  such  pawnbroker  or 
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broker  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  £5. 

See  sab-hoad  (2),  sec  4,  for  definition  of  "broker;"  sec.  487  as 
to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec  458 
as  to  punishment  of  abettors. 

492.  Pawnbroker  and  Broker  not  to  carry  on 
Business  in  tlie  same  Premises. — It  shall  not  be  lawful 

for  a  pawnbroker  and  broker  to  carry  on  their  respective 
trades  within  the  same  premises,  or  in  separate  premises 
having  a  communication  with  each  other;  and  every  pawn- 
broker or  broker  who  shall  offend  herein  shall,  for  every  such 
offence,  be  liable  to  a  penalty  not  exceeding  £5,  which  penalty 
shall  be  in  addition  to  any  penalty  now  payable  for  the  like 
offence  under  any  Act  or  Acts  now  in  force. 

See  sub-head  (2),  sec  4,  for  definition  of  "broker,"  (16)  "pre- 
mises;" sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  as  to  repetition  of  offences  and  power  to  mitigate, 
and  sec  458  as  to  punishment  of  abettors. 

443.  Penalty  on  Brokers  transacting  Business 
witli  Persons  under  Fourteen  Tears  of  Age.— It  shall 

not  be  lawful  for  any  broker  at  any  time  to  sell  to  or  pur- 
chase from  any  person  who  shall  apparently  be  under  four- 
teen years  of  age,  whether  such  person  is  acting  on  his  own 
behalf  or  on  behalf  of  some  other  person ;  and  if  any  broker 
shall  offend  herein,  either  by  himself  or  his  servant,  or 
any  other  person  having  the  charge  of  his  premises,  and 
for  whom  in  such  case  he  shall  be  held  responsible,  such 
broker  shall,  for  every  such  offence,  be  liable  to  a  penalty  not 
exceeding  £5. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  as  to  punishment  of  abettors. 

444.  Penalty  on  Brokers  transacting  Business 
between  certain  Hours. — It  shall  not  be  lawful  for  any 

broker  to  sell  to  or  purchase  from,  or  have  any  business 
transaction  whatsoever  with,  any  person  between  the  hours  of 
ten  o'clock  of  each  Saturday  night  and  nine  o'clock  in  the 
morning  of  the  following  Monday,  or  between  ten  o'clock  of 
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any  other  night  and  eight  o'clock  on  the  following  morning ; 
and  if  any  broker  shall  offend  herein,  either  by  himself  or 
his  servant,  or  any  other  person  having  the  charge  of  his 
premises,  and  for  whom  in  such  case  he  shall  be  held  respon- 
sible, such  broker  shall,  for  every  such  offence,  be  liable  to  a 
penalty  not  exceeding  £5. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  as  to  pimishment  of  abettors. 

443.  Penalty  on  Pawnbrokers,  etc,  purchasing 
Tickets  or  Clothing  issued  by  Charitable  Institutions* 

— Any  pawnbroker  or  broker  who  shall,  either  by  himself  or  by 
his  servant,  or  by  any  other  person  having  the  chai'ge  of  his 
premises  or  business,  and  for  whom  in  such  case  he  shall  be 
held  responsible,  and  any  other  person  who  shall  purchase, 
receive,  or  take  any  note  or  ticket  issued  by  authority  of  any 
parochial  board  or  charitable  institution,  or  any  article  of 
clothing  issued  by  authority  of  any  parochial  board  or  charit- 
able institution,  and  legibly  marked,  or  known  by  him  to  be 
so  issued,  shall  for  each  such  offence  be  liable  to  a  penalty 
not  exceeding  £5,  without  prejudice  to  such  pawnbroker, 
broker,  or  other  person  being  proceeded  against  according  to 
law  as  a  resetter  of  stolen  goods. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  sec  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees* 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec  458  as  to  puuislunent  of  abettors. 

446.  Pawnbrokers  not  to  keep  Smelting  Pots. — 

Every  pawnbroker  or  broker  who  shall  keep  or  suffer  to  be  in 
his  premises  any  smelting  pot,  or  implement  for  melting, 
altering,  or  defacing  gold,  silver,  lead,  or  other  metals,  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding 
£5,  and  such  smelting  pot  or  implement  shall  be  forfeited. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  sec  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec  458  as  to  punislunent  of  abettors. 

447.  Brokers  to  have  their  Names  painted  over 

Shop  Doors. — Every  person  licensed  as  a  broker  shall  have 
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his  name,  with  the  words  "  licensed  broker,"  painted  over  the 
door  or  principal  entrance  of  his  premises,  in  large  characters, 
either  black  upon  a  white  ground,  or  white  upon  a  black 
ground,  and  shall  from  time  to  time  replace  the  same  when 
removed,  obliterated,  or  defaced,  under  a  penalty  not  exceed- 
ing 20s. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (16)  "pre- 
mises ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  as  to  punishment  of  abettors. 

448.  Brokers,  eto.,  may  detain  Suspected  Persons 
offering  Goods  for  Pledge  or  Sale.— It  shall  be  lawful 

for  any  pawnbroker,  or  other  broker  or  dealer,  or  any  other 
person  to  whom  any  goods  or  articles  which  shall  be  reason- 
ably suspected  to   be  stolen  or  illegally  obtained  shall  be 
offered  to  be  pawned,  sold,  or  delivered,  and  he  is  hereby 
reqiiired  to  detain  the  person  offering  the  same,  and  for  any 
officer  or  constable  thereupon  to  take  such  person  into  custody, 
for  the  purpose  of  being  examined  by  a  Magistrate,  and  to 
take  possession  of  such   goods  or  articles  for  the  ends  of 
justice,  and  the  Magistrate  may,  on  examination,  immediately 
discharge  such  person,  or  may,  if  he  shall  see  any  ground  for 
believing  that   the   goods  or  articles    have  been  stolen  or 
illegally  obtained,  remand  such  person  to  the  police  office,  or 
commit  him  to  prison  for  a  period  not  exceeding  three  lawful 
days,  for  further  examination,  or  till  bail  be  given  for  his 
appearance  within  the  said  term  for  further  examination ;  and 
if,  on  further  examination,  the  Magistrate  shall  be  satisfied 
that  the  goods  or  articles  were  stolen  or  otherwise  illegally 
obtained,  he  may  commit  the  person  charged  to  prison,  to 
be  dealt  with  according  to  law,  and  in  that  case  all  such  goods 
and  articles  shall  immediately  be  delivered  up  to  and  dealt 
with  by  the  police  as  stolen  or  unclaimed  property:  Provided 
always,  that  the  Chief  Constable,  or  other  person  on  duty  at 
the  police  office  to  which  such  person  so  offering  such  goods 
or  articles  may  be  taken,  shall,  without  delay,  inquire  as  to 
the  circumstances  attending  the  possession  of  such  goods  or 
articles,  in  order  to  his  determining,  in  the  absence  of  the 
Magistrate  or  Burgh  Prosecutor,  whether  the  party  shall  be 
immediately  discharged,  or  liberated  on  bail  in  manner  herein 
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provided;  and  any  pawnbroker,  broker,  or  dealer,  or  any 
other  person,  who  shall  detain  any  person  under  this  provi- 
sion, shall  be  fi'eed  from  responsibility,  unless  malice  be  averred 
and  proved. 

See  sub-head  (2),  sec.  4,  for  definition  of  "broker,"  (19),  "Magis- 
trate ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  6OI  for  penalty  on  repetition  of  offences  and  power  to  miti- 
gate, and  sec.  458  as  to  punishment  of  abettors. 

449.  ProTisions  applicable  to  a  Dealer  in  Marine 
Stores. — The  following  provisions  shall  apply  to  a  dealer  in 
marine  stores : 

(1.)  He  must  receive  a  licence  from  the  Magistrates,  signed 
by  the  Clerk,  specifying  the  particular  house  and  room  or 
rooms  in  which  the  business  is  to  be  carried  on,  and  which 
may  be  granted  on  application  made  to  them  in  such  form 
and  with  such  particulars  as  they  may  prescribe  : 

(2.)  He  shall  cause  to  be  painted  in  capital  letters,  not  less 
than  4  inches  in  height  and  of  proper  breadth,  on  the  out- 
side of  the  licensed  house,  and  so  that  the  same  shall  be  at 
all  times  plainly  legible,  his  Christian  name  and  surname  at 
full  length,  with  the  addition  "licensed  dealer  in  marine 
stores : " 

(3.)  The  licence  shall  be  in  force  for  one  year  only  from 
its  date,  or  until  the  next  general  licensing  day  (if  any) : 

(4.)  It  shall  be  recorded  in  a  register  kept  for  the  pur- 
pose, and  there  shall  be  paid  for  it  such  fee  not  exceeding 
OS.,  as  the  Magistrate  may  fix : 

(5.)  Whenever  a  licensee  changes  his  place  of  abode,  or 
the  place  or  room  or  rooms  in  which  he  carries  on  his  busi- 
ness, he  shall,  within  twenty-four  hours  of  the  change,  give 
notice  thereof  to  the  Clerk,  and  within  three  days  produce  to 
the  Clerk  his  licence,  who  shall,  if  the  Magistrate  be  satisfied 
as  to  the  suitability  of  the  new  premises,  endorse  thereon  a 
memorandum  specifying  the  particulars  of  the  change : 

(6.)  The  provisions  hereinbefore  enacted  in  regard  to 
brokers  in  sees.  434,  439,  441  to  446,  both  inclusive,  and 
448  hereof,  shall  apply,  under  the  same  conditions,  to  dealers 
in  marine  stores. 
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See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk,"  (13)  "house," 
(16)  "premises,"  (19)  "Magistrate,"  (20)  "Magistrates." 

450.  Penalty  on  carrying  on  Business  without 
Licence,  and  other  Offences. — Any  person  who  com- 
mits any  of  the  following  offences — that  is  to  say,  carries  ou 
within  the  burgh  the  business  of  a  dealer  in  marine  stores, 
without  having  obtained  a  licence  for  such  purpose ;  or 
makes  any  wilfully  false  statement  in  any  application  for  a 
licence ;  or,  having  obtained  a  licence,  negle<»ts  or  omits  to 
give  effect  to  any  of  the  foregoing  provisions,  shall  be  liable 
to  a  penalty  not  exceeding  £20,  and  to  a  further  penalty 
not  exceeding  £5  for  every  day  during  which  such  business 
is  carried  on  contrary  to  the  provision  of  this  Act. 

See  sub -head  (4),  sec.  4,  for  definition  of  "burgh;"  see  p.  5, 
"  person ; "  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty, 
sees.  500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

451.  Licences  may  be  Suspended  or  ReYoked. — 

Any  such  licence  may  be  suspended  or  revoked  by  any 
Magistrate  or  Court  before  whom  the  licensee  is  convicted  of 
any  ofifence  which,  in  the  opinion  of  the  Magistrate  or  Court, 
renders  it  expedient  that  such  licence  should  be  suspended  or 
revoked,  and  although  such  revocation  may  not  be  craved  in 
the  complaint  - 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate." 

452.  Saving  for  Ship  Chandlers  or  Ropemakers. — 

Nothing  in  this  Act  contained  with  respect  to  dealers  in 
marine  stores  shall  relate  to  or  affect  persons  who  carry  on 
the  business  of  a  general  ship  chandler,  or  that  business  and 
the  business  of  a  ropemaker. 

See  p.  5  for  definition  of  "person."  It  would  have  conduced 
considerably  to  clearness  if  definitions  had  been  given  of  "dealer  in 
marine  stores"  and  "general  ship  chandler."  It  may  be  difficult  to 
discriminate. 

453.  Offences  by  Brokers,  Pawnbrokers,  and 
Dealers  in  Marine  Stores  to  be  Police  Offences. — 

All  offences  committed  against  the  provisions  with  respect  to 
dealers  in  marine  stores  and  manufacturers  of  anchors  in  the 
Merchant '  Shipping  Act,  1854,  and  all  offences  committed 
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against  the  provisions  of  the  Pawnbrokers'  Act,  1872,  except 
any  offence  to  which  a  customs  or  excise  penalty  is  attached, 
shall  be  deemed  police  offences,  and  may  be  tried  by  the 
Magistrate,  at  the  instance  of  the  Burgh  Prosecutor,  in  the 
mode  provided  by  this  Act  for  the  trial  of  police  offences. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;"  see  sec. 
461  as  to  Burgh  Prosecutor. 


Jurisdiction  and  Recovery  of  Penalties. 

454.  Jurisdiotion  of  Magistrates  of  Police.— The 

Magistrates  of  Police  of  a  burgh  under  this  Act,  or  any  one 
or  more  of  such  Magistrates,  except  where  otherwise  pro- 
vided in  this  Act,  including  Stipendiary  Magistrates  and 
Sheriffs  acting  in  the  Police  Court,  shall,  within  the  burgh, 
have  jurisdiction  and  power  to  take  cognisance  of  all  crimes, 
offences,  and  breaches  of  the  police  regulations  in  this  Act 
contained  or  referred  to,  or  contained  in  any  other  Act  in 
force  in  the  burgh,  or  of  any  bye-laws  made  in  virtue  of  the 
provisions  of  this  or  any  other  Act,  or  of  any  offence  against 
the  Public  Parks  (Scotland)  Act,  1878,  or  any  bye-laws 
made  in  virtue  of  the  provisions  thereof,  and  of  any  other 
crime  or  offence  which  is  punishable  by  any  Public  General 
or  Local  Statute  or  common  law,  and  is  within  the  jurisdiction 
of  the  Magistrates  of  any  royal  burgh,  and  shall  have  the 
like  jurisdiction  within  the  buigh  as  any  Magistrate  of  a 
royal  burgh,  or  any  Dean  of  Guild  of  a  royal  burgh,  has  by 
the  law  of  Scotland,  and  all  jurisdiction  to  try  offences  and 
award  punishment  conferred  on  any  Justice  of  the  Peace,  or 
two  Justices  of  the  Peace,  or  any  Magistrate,  by  any  Act, 
Public  or  Local,  passed  or  to  be  passed,  or  any  bye-laws, 
orders,  or  regulations  made  in  virtue  thereof  and  in  force  in 
the  burgh :  Provided  always,  that  such  jurisdiction  shall  not 
extend  to  the  trial  of  offences  against  any  of  the  Inland 
Eevenue  or  Customs  Acts. 

The  Sheriff  shall  have  power  to  sit  and  act  in  the  Police 
Court,  with  consent  of  the  Magistrates,  on  any  special  occa- 
sion, or  under  any  continuing  arrangement. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
trate," (20)  "Magistrates,"  (30)  "Sheriff." 
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This  clause,  though  under  the  head  of  "  Offences  and  Penalties," 
is  not  limited  to  offences  or  crimes.  It  really  divides  itself  into 
two  parts  :  the  one  dealing  with  criminal  or  quasi-criminal  jurisdic- 
tion of  Magistrates,  and  the  other  with  a  civil  jurisdiction.  In  the 
first  they  have  the  jurisdiction  expressly  conferred  upon  them  by 
the  clause,  "  and  of  any  other  crime  or  offence  which  is  punishable 
by  Public,  General,  or  Local  Statute,  or  common  law,  and  is  within 
the  jurisdiction  of  the  Magistrates  of  any  royal  burgh."  Bankton 
says  (book  iv.  tit  19,  sec  4):  "The  Magistrates  of  borows-royal 
have  no  inconsiderable  jurisdiction,  whether  in  civil  or  criminal  cases. 
In  civil,  they  have  the  same  jurisdiction  within  the  liberties  of  the 
burgh  as  the  Sheriff  within  the  shire ;  and  in  criminal,  likewise  in 
such  burghs  as  are  Sheriffs  within  themselves,  as  Edinburgh  and 
other  borows."  And  Erskine  (book  i.  tit.  4,  sec.  21)  says :  "In 
criminal  matters  they  had  anciently  the  same  privilege  as  regalities, 
of  repledging  from  the  Justiciary  or  Sheriff,  for  which  see  Leg.  Burg, 
c.  61 ;  1488,  c.  1  ;  and  they  had,  by  special  Statute,  1426,  c  75, 
the  cognisance  of  reckless  or  undesigned  fire-raising:  But  their 
criminal  jurisdiction  hath  been  much  abridged  by  our  later  usage. 
They  are  still  competent  to  petty  riots ;  but  they  never  had  juris- 
diction in  bloodwits,  unless  their  grants  carried  an  express  right 
of  sheriffship,  regality,  or  barony  (Leg.  Burg.  c.  19,  and  Skene's 
Notes),  which  special  right  hath  been  granted  to  Edinburgh,  Stirling, 
Perth,  and  some  other  royal  boroughs.  And,  indeed,  when  a  royal 
borough  is  entitled  to  any  of  those,  it  continues  to  enjoy  a  jurisdic- 
tion, not  only  civil  but  criminal,  as  ample  as  Sheriffs  now  have,  or 
as  barons  or  lords  of  regality  formerly  had;  for  by  the  Act  20 
Geo.  II.,  all  jurisdictions  and  privileges  vested  in  any  royal  borough 
are  reserved  in  their  full  extent.  But  this  jurisdictioQ  is  only 
cumulative  with,  not  exclusive  of  that  of  the  Sheriff." 

Under  the  analogous  clause  of  the  General  Police  Act  of  1862, 
the  Court  held,  in  Johnston  r.  Laing,  25th  March  1876  (3  Coup., 
250),  in  an  appeal  against  a  conviction  for  breach  of  certificate, 
pronounced  by  the  Magistrates  of  a  burgh  other  than  a  royal  burgh, 
which  had  adopted  the  General  Police  Act  of  1862,  (1)  that  such 
Magistrate  had  jurisdiction  to  try  the  offence  charged  ;  and  (2)  that 
review  on  the  facts  was  excluded  by  sec.  430  of  the  Police  Act 

The  Lord  Justice-Clerk  said  that  he  was  of  opinion  that  Magistrates 
in  populous  places  had  the  same  jurisdiction  as  Magistrates  in  royal 
burghs,  under  the  Public  Houses  Acts,  over  all  offences  which  came 
under  the  cognisance  of  the  police;  and  Lord  Young  said,  "the 
Police  Act  provided  that  Magistrates  elected  under  its  provisions 
should  have  the  same  jurisdiction  as  the  Magistrates  of  royal  burghs." 
See  sec.  575  of  this  Act 

But  this  section  further  provides  that  "  the  Magistrates  of  Police 
of  a  burgh  under  this  Act  .  .  .  shall  have  the  like  jurisdiction 
within  the  burgh  as  any  Magistrate  of  a  royal  burgh,  or  any  Dean  of 
Guild  of  a  royal  burgh  has  by  the  law  of  Scotland."  Thus,  there- 
fore, they  have  not  only  the  criminal  jurisdiction  of  Magistrates  of 
royal  burghs,  but  also  the  like  civil  jurisdiction.     The  civil  jurisdic- 
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tion  was  formerly  extensive  (see  Bankton,  supra).  On  this  Erskine 
(book  L  tit.  4,  sec  21)  says:  "Magistrates  of  boroughs,  though  not 
royal,  have  the  cognisance  of  debts,  and  questions  of  possession 
between  the  inhabitants,  and  it  is  the  general  opinion  that  royal 
boroughs  have  as  extensive  a  civil  jurisdiction  within  the  borough 
as  the  Sheriff  hath  in  his  territory.  By  special  Statute,  1644,  c.  35, 
revived  by  1663,  c  6,  the  Provost  and  Bailies  of  royal  boroughs 
have  power  to  value  and  sell  ruinous  houses  to  the  highest  offerer, 
where  the  proprietors  refuse  to  rebuild  or  repair  them."  In  certain 
towns  the  Magistrates  exercised  a  very  considerable  jurisdiction  in 
civil  causes,  and  many  cases  are  in  the  books  on  the  subject ;  and  in 
some  towns,  such  as  Leith,  a  new,  extensive  jurisdiction  in  maritime 
matters  was  exercised  by  the  Magistrates,  with  a  legal  assessor  sitting 
with  them.  The  establishment  and  development  of  Sheriff-Courts 
has,  however,  greatly  superseded  the  exercise  of  civil  jurisdiction 
by  Magistrates,  except  in  small  debt  and  such  minor  causes,  and  it 
is  unnecessary,  therefore,  to  quote  authorities  on  the  subject. 

The  Magistrates  have  still,  however,  a  very  important  jurisdiction 
in  Dean  of  Guild  matters,  which,  instead  of  falling  into  desuetude, 
is  likely  to  increase  in  importance. 

In  the  Act  of  1862  there  was  a  clause  (408)  similar  to  the  present, 
giving  Magistrates  a  Dean  of  Guild  jurisdiction  in  almost  the  same 
words.  On  the  construction  of  this,  the  opinion  of  the  Dean  of 
Faculty  (now  Lord  Watson)  and  Mr.  Balfour  (now  Lord  Advocate) 
was  obtained,  to  the  effect  that  the  Magistrates  of  a  burgh  constituted 
under  the  Act  had  no  power  under  clause  408  to  form  themselves 
into  a  Dean  of  Guild  Court  They  considered  that  the  object  of 
that  clause  was  not  to  create  a  separate  and  complete  jurisdiction, 
ad  omnia,  but  only  to  confer  upon  the  Magistrates  of  Police  a  juris- 
diction to  try  and  punish  such  offences  as  a  Dean  of  Guild  could 
punish  in  a  royal  burgh.  The  writer  then  expressed  the  opinion 
that  "  there  does  not  seem  to  be  good  ground  for  so  limiting  the 
operation  of  the  clause.  ...  A  case  has  been  brought  into  Court  to 
try  the  question,  and  the  matter  is  thus  likely  to  be  ruled  by  judicial 
decision." — Irons*  Manual,  p.  10.  The  case  referred  to  was  Tainsh 
V,  Magistrates  of  Hamilton,  24th  Jan.  1877  (4  R,  315),  in  which 
it  was  held  by  Lord  CurriehiU,  that,  under  sec  408  of  the  General 
Police  Act,  1862,  25  &  26  Vict.  c.  101,  the  Magistrates  of  Police  of 
Hamilton,  a  burgh  of  regality  which  had  adopted  that  Act,  possessed 
the  powers  and  jurisdiction  relative  to  buildings  pertaining  to  the 
Magistrates  or  Dean  of  Guild  of  a  royal  burgh  in  Scotland. 

In  this  case  Lord  CurriehiU  said :  "  I  think  that  the  intention  of 
the  Legislature,  in  enacting  sec  408  of  the  General  Police  Act  of 
1862,  was  to  confer  expressly  upon  the  Magistrates  of  all  burghs  of 
every  kind  which  adopted  the  Act  the  aedile  jurisdiction,  which,  in 
the  case  of  Paisley,  a  burgh  of  regality,  the  Magistrates  had  acquired 
by  usage.  I  am,  therefore,  of  opinion  that  the  Magistrates  of 
Hamilton  were  entitled  to  constitute  themselves  a  Dean  of  Guild 
Court,  and  to  issue  and  enforce  the  rules  mentioned  in  the  declara- 
tory conclusions  of  the  summons." 
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The  then  Dean  of  Faculty  (now  Lord  Watson)  and  Mr.  Balfour 
(now  Lord  Advocate)  were  both  counsel  for  the  pursuer  in  this 
case,  in  which,  it  is  understood,  the  judgment  was  acquiesced  in  on 
their  advice.  One  Dean  of  Guild  Court  at  least  in  a  police  burgh 
was  formed,  and  rules  and  regulations  framed  for  its  guidance,  under 
the  opinion  of  the  Dean  of  Faculty  (Watson),  so  that  the  above 
construction  may  be  held  as  settled. 

The  Airdrie  Police  Act,  1821,  declared  certain  acts  to  be  offences, 
and  provided  tliat  the  Provost  and  Magistrates,  or  a  certain  number 
of  them,  which  was  specified  in  reference  to  each  particular  offence, 
should  be  the  tribunal  for  trying  such  offences.  An  Amending 
Act,  passed  in  1849,  created  a  new  magistracy,  and  conferred  upon 
them  the  jurisdiction  in  offences  under  the  original  Act.  The 
interpretation  clause  bore  that  "  the  word  *  Magistrate  '  or  *  Magis- 
trates '  shall  include  the  Provost  and  Bailies,  or  any  one  or  more 
of  them." 

Held,  in  Paterson  v.  Rose,  12th  March  1875  (2  R.,  Just.,  20),  that 
one  Magistrate  sitting  under  the  Amending  Act  could  exercise  the 
jurisdiction  conferred  upon  the  Magistrates,  or  any  two  of  them,  in 
relation  to  an  offence  under  the  original  Act 

455*  Stipendiary  Magistrates  may  be  appointed 

in  certain  Bnrghisu — The  Commissioners  of  any  burgh 
under  this  Act  may  resolve  that  a  Stipendiary  Magistrate 
shall  be  appointed  to  officiate  in  the  Police  Court  or  Courts 
of  the  burgh,  and  may  fix  the  salary  to  be  paid  to  him,  and 
the  following  provisions  shall  apply : — 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"burgh,"  (19)  "Magistrates,"  (30)  "Sheriff;"  see  p.  5,  "person;" 
sec.  340  as  to  burgh  general  assessment. 

(1.)  The  person  to  be  appointed  shall  possess  the  quali- 
fications required  for  a  Sherlfif-Substitute  in  Scotland : 

No  person  can  be  appointed  to  the  office  of  salaried  Sheriff-Substi- 
tute who  is  not  an  advocate  or  a  law  agent  of  not  less  than  five  years' 
standing  in  his  profession,  40  &  41  Vict.  c.  60,  sec.  4. 

(2.)  The  Secretary  for  Scotland  shall  make  the  appoint- 
ment, on  being  satisfied  with  the  salary  provided : 

(3.)  The  tenure  of  office  of  the  Stipendiary  Magistrate 
shall  be  the  same  as  that  possessed  by  a  Sheriff'-Substitute. 
He  may  only  be  removable  from  his  ofl&ce  for  incompetency 
or  misbehaviour,  by  the  like  process  and  by  the  same 
authority  as  is  provided  by  law  for  the  removal  of  a  Sheriff'- 
Substitute  : 

A  salaried  Sheriff-Substitute  is  only  removable  from  office  by  one 
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of  Her  Majesty's  Principal  Secretaries  of  State,  for  inability  or  mis- 
behaviour, upon  a  report  by  the  Lord  President  of  the  Court  of 
Session  and  the  Lord  Justice-Clerk  for  the  time  being,  40  &  41  Vict, 
c.  50,  sec.  5. 

(4.)  Stipendiary  Magistrates,  whether  appointed  before  or 
after  the  passing  of  this  Act,  shall  be  entitled,  out  of  the 
burgh  general  assessment,  to  retiring  allowances  for  like 
reasons,  on  the  like  conditions  and  of  the  like  amounts, 
having  regard  to  their  salaries  and  periods  of  service,  as  are 
provided  by  law  in  the  case  of  Sheriff-Substitutes : 

By  1  &  2  Vict,  c  119,  sec.  6,  it  is  provided  :  "  And  be  it  enacted, 
that  Her  Majesty,  and  her  heirs  and  successors,  may  grant  an 
annuity,  payable  in  like  manner  as  salaries  to  Sherifif-Substitutes,  to 
any  person  who  has  held,  now  holds,  or  may  hereafter  hold,  the 
office  of  Sheriff-Substitute,  according  to  the  proportions  and  with 
reference  to  the  amount  of  their  salaries,  and  the  periods  of  their 
services,  as  hereinafter  mentioned,  if  from  old  age  or  any  permanent 
infirmity  such  person  has  been  or  shall  hereafter  be  disabled  from 
the  due  exercise  of  his  office :  provided  always,  that  such  annuity 
shall  not  exceed  one-tliird  of  the  salary  payable  to  such  person,  in 
case  the  period  of  his  service  shall  have  been  not  less  than  ten  years, 
and  shall  not  exceed  two-thirds  of  such  salary  in  case  the  period  of 
service  shall  have  been  not  less  than  fifteen  years,  and  shall  not 
exceed  three-fourths  of  such  salary  in  case  the  period  of  service  shall 
have  been  not  less  than  twenty  years  or  upwards.  Provided  also, 
that  no  such  annuity  shall  be  granted  unless  such  Sheriff-Substitute 
shall  have  duly  fulfilled  the  duties  of  his  office  during  one  of  the 
periods  before  mentioned,  and  is  from  old  age  or  permanent  infirmity 
disabled  from  the  due  exercise  of  his  office,  which  facts  shall  be 
certified  by  the  Lord  President,  the  Lord  Justice-Clerk,  and  the  Lord 
Advocate  for  the  time  being,  as  having  been  established  to  their 
satisfaction  by  proper  evidence." — Public  General  Statutes,  vol.  iii. 
p.  114. 

(5.)  Stipendiary  Magistrates  shall  possess  within  the  burgh 
the  same  jurisdiction,  powers,  and  authorities  as  the  other 
Magistrates  of  the  burgh  acting  in  the  Police  Court,  or  any  of 
them : 

(6.)  The  Commissioners  may  from  time  to  time  increase 
the  salary  of  the  Stipendiary  Magistrate. 

456.  Office  of  Stipendiary  Magistrate  may  be 
Renewed  or  Discontinued. — Upon  the  death,  removal,  or 
superannuation  of  a  Stipendiary  Magistrate,  it  shall  be  lawfuj 
to  the  Commissioners  to  resolve  that  the  office  shall  be  dis- 
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continued,  or  to  resolve  then  or  at  any  future  time  that  the 
oflSce  shall  be  continued  or  renewed,  in  which  case  the  pro- 
visions before  mentioned  shall  again  apply. 

See  sub-head  (9),  sec  4,  for  definition  of  "  Commissioners." 

457.  Boundaries  of  Jurisdiction. — In  all  proceedings 
for  the  trial  of  offences  under  the  jurisdictions  conferred  by 
this  Act : — 

(1.)  Where  the  offence  is  committed  in,  or  on  board,  any 
ship  or  boat  in  any  harbour,  river,  arm  of  the  sea,  or  other 
water  (tidal  or  other)  which  runs  between  or  forms  the 
boundary  of  the  jurisdiction  of  two  or  more  Courts,  such 
offence  may  be  tried  by  any  one  of  such  Courts : 

(2.)  Where  the  offence  is  committed  on  the  boundary  of 
the  jurisdiction  of  two  or  more  Courts,  or  within  the  distance 
of  500  yards  of  any  such  boundary,  or  is  begun  within  the 
jurisdiction  of  one  Court  and  completed  within  the  juris- 
diction of  another  Court,  such  offence  may  be  tried  by  any 
one  of  such  Courts  : 

(3.)  Where  the  offence  is  committed  on  any  person,  or  in 
respect  of  any  property  in  or  upon  any  cart  or  carriage  what- 
soever employed  in  a  journey,  or  on  board  any  vessel  whatso- 
ever employed  in  a  navigable  river,  lake,  canal,  or  inland 
navigation,  the  person  accused  of  such  offence  may  be  tried 
by  any  Court  through  whose  jurisdiction  such  cart  or  carriage 
or  vessel  passed  in  the  course  of  the  journey  or  voyage  during 
which  the  offence  was  committed,  and  where  the  side,  bank, 
centre,  or  other  part  of  the  highway,  road,  river,  lake,  canal, 
or  inland  navigation,  along  which  the  cart  or  carriage  or 
vessel  passed  in  the  course  of  such  journey  or  voyage,  is  the 
boundary  of  the  jurisdiction  of  two  or  more  Courts,  a  person 
may  be  tried  for  such  offence  by  any  one  of  such  Courts : 

See  Merchant  Shipping  Act,  1854,  and  Amending  Acts. 

(4.)  Any  offence  which  is  authorised  by  this  section  to  be 
tried  by  any  Court  may  be  dealt  with,  heard,  tried,  deter- 
mined, adjudged,  and  punished  as  if  the  offence  had  been 
wholly  committed  within  the  jurisdiction  of  such  Court. 

See  sub-head  (5),  sec.  4,  for  definition  of  "  carriage ; "  see  p.  5, 
"person;"  see  Simpson  v.  Board  of  Trade,  29th  Mar.  1892  (19  E., 
Just,  66). 
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458.  Punishment  of  Abettors. — Where  the  doing  of 
any  act  or  thing  is  made  punishable  by  this  Act,  or  by  any 
bye-law  thereunder,  the  causing,  procuring,  aiding,  abetting, 
or  wilfully  permitting  or  suffering  such  act  or  thing  to  be 
done  shall  be  punishable  in  like  manner,  if  the  nature  of  the 
case  permits,  and  if  an  intention  to  the  contrary  does  not 
appear  in  this  Act 

The  terms  aiding,  abetting,  are  importations  from  English  law. 
An  aider  or  abettor  is  one  who  stirs  up,  incites,  instigates,  or 
encourages,  or  who  commands  or  counsels  another  to  commit  felony. 
In  most  cases  an  abettor  is  considered  as  much  a  principal  as  the 
actual  felon. — Tomlin's  Law  Diet. 

459.  Certain  Crimes  not  to  be  tried  in  Police 

Court. — If  it  shall  appear,  either  in  the  preliminary  investi- 
gation of  the  charge  against  any  person  accused  of  having 
committed  any  crime,  delinquency,  or  offence  within  the 
burgh,  or  during  his  trial  before  the  Magistrate,  that  such 
person  has  been  guilty  of  or  is  charged  with  any  of  the 
crimes  denominated  the  pleas  of  the  Ci'own — videlicet,  murder, 
robbery,  rape,  and  wilful  fire-raising,  or  with  the  crimes  of 
stouthrief,  or  of  theft  by  housebreaking,  or  of  housebreaking 
with  intent  to  steal,  or  of  theft  to  an  amount  exceeding  £10, 
or  of  theft  by  opening  lockfast  places,  or  of  theft  aggravated 
by  having  been  twice  previously  convicted  of  theft,  or  of 
theft  aggravated  by  being  habit  and  repute  a  common  thief, 
or  of  reset  of  theft,  to  an  amount  exceeding  £10,  or  of  reset 
of  theft  aggravated  by  having  been  twice  previously  con- 
victed of  that  crime,  or  of  falsehood,  fraud,  and  wilful  imposi- 
tion to  an  amount  exceeding  £10,  or  of  falsehood,  fraud,  and 
wilful  imposition  aggravated  by  having  been  twice  previously 
convicted  of  that  crime,  or  of  breach  of  trust  and  embezzlement 
to  an  amount  exceeding  £10,  or  of  breach  of  trust  and 
embezzlement  aggravated  by  having  been  twice  previously 
convicted  of  that  crime,  or  of  assault  to  the  danger  of  life,  or 
of  assault  whereby  any  limb  has  been  fractured,  or  of  assault 
with  any  knife  or  other  lethal  instrument  where  effusion 
of  blood  has  followed,  or  of  assault  with  intent  to  ravish,  or 
of  attempt  at  wilful  fire-raising,  or  of  culpable  homicide,  or  of 
forgery,  or  of  uttering  a  forged  bank  or  banker's  note,  it  shall 
not  be  competent  for  the  Burgh  Prosecutor,  or  those  acting 
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under  or  for  him,  to  insist  in  a  prosecution  against  such 
person  before  the  Magistrate ;  but  the  Magistrate  shall  commit 
the  person  accused  to  prison  for  examination  for  anj  period 
not  exceeding  four  days,  and  the  Burgh  Prosecutor  shall 
forthwith  give  notice  of  such  commitment  to  the  Procurator- 
Fiscal  of  the  Sheriflf  Court  of  the  county,  or  county  of  the 
city,  where  such  exists,  in  which  the  offence  shall  be  charged 
to  have  been  committed,  in  order  that  such  person  may  be  pro- 
ceeded against  comformably  to  law :  Provided  always,  that  the 
aforesaid  provision  shall  not  apply  to  chain-droppers,  card- 
sharpers,  thimblers,  loaded-dice  players,  keepers  of  roulette 
tables  and  wheels  of  fortune,  and  offenders  of  that  description, 
whom  the  Magistrate  is  hereby  specially  empowered  to  try  and 
sentence,  whatever  may  be  the  amount  of  the  sum  specified  in 
the  charge  against  them,  or  however  often  they  may  have 
been  previously  convicted. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
trate," (30)  "Sheriff;"  see  p.  5,  "person  ;"  sees.  336  to  338  inclusive 
as  to  "  notice." 

In  Campbell  v.  M'Lennan,  20th  Mar.  1888  (15  R.,  Just,  55),  it 
was  held  {diss.  Lord  Rutherfurd-Clark)  that  a  summary  complaint, 
in  which  the  charge  against  the  accused  was  that  having,  time  and 
place  libelled,  "  fouud  in  money  £1,  he  did  deny  having  found  the 
same,  and  did  appropriate  and  thus  steal  the  same,"  was  not  a 
relevant  complaint,  in  respect  that  the  facts  stated  did  not  necessarily 
infer  the  crime  of  theft 

Assault — In  Anderson  v,  Hutchison,  3rd  July  1878  (4  Coup.,  64), 
a  complaint  which  charged  an  assault  "  with  a  billiard  cue  or  other 
lethal  weapon,  whereby  the  person  assaulted  was  cut  and  wounded  to 
the  effusion  of  blood  and  serious  injury  of  his  person,"  held  to  have 
been  competently  tried  and  insisted  in  before  a  Police  Magistrate, 
notwithstanding  the  provision  in  sec.  214  of  the  General  Police  Act 
of  1862,  and  suspension  of  the  conviction  and  sentence  thereon 
refused. 

In  England,  where  a  prisoner  was  charged  with  a  common  assault, 
and  the  evidence  tended  to  show  that  a  rape  had  been  committckl, 
and  the  Justices  convicted  of  an  aggravated  assault^  it  was  held  that 
they  had  acted  within  their  jurisdiction.  In  re  Dawson  (42  J.  P., 
456). 

A  hostile  intention  is  necessary  to  constitute  an  assault.  Coward 
V.  Buddeley  (28  L.  J.,  N.  S.,  Exch.,  260). 

460.  Clerk  of  Polioe  Court — The  Commissioners  shall 
appoint  a  proper  person  to  be  Clerk  of  the  Police  CJourt,  with 
such  salary  as  they  may  determine,  and  such  person  may  b^ 
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the  same  person  who  is  Clerk  to  the  Commissioners,  and, 
subject  to  the  approval  of  the  Commissioners  of  the  person  or 
persons  to  be  appointed,  he  may  appoint,  by  a  writing  under 
his  hand,  a  depute  or  deputes  for  whom  he  shall  be  respon- 
sible ;  and  such  deputes  shall  be  invested  with  all  the  powers 
appertaining  to  the  ofiBce  of  Clerk  of  the  Police  Court 

See  sub-head  (9),  sec.  4,  for  definition  of  "  Commissioners,"  (8) 
"  Clerk ; "  see  also  sees.  61  and  62  as  to  "  Clerk  to  Commissioners." 

461*  Magistrates  of  Police  may  appoint  Burgh 
Prosecutor. — The  Commissioners  under  this  Act  shall 
appoint  from  time  to  time,  by  writing  and  during  pleasure,  a 
fit  person  to  be  Burgh  Prosecutor  of  the  burgh,  for  the  pur- 
poses of  this  Act,  and  such  Burgh  Prosecutor  shall  within 
such  burgh  have  all  the  powers  and  privileges  appertaining 
to  any  procurator-fiscal  by  the  law  of  Scotland;  and  they 
shall  fix  his  salary,  and  shall  pay  it  out  of  the  burgh  general 
assessment. 

Where  in  any  burgh  there  are  more  Police  Courts  than  one, 
the  Commissionei*s  may  appoint  one  or  more  Depute  Burgh 
Prosecutors,  and  may  appoint  more  than  one  Police  Clerk  to 
oflBciatein  such  Courts,  and  they  shall  fix  their  salaries. 

Where  any  Burgh  Prosecutor  is  bound  by  the  terms  of  his 
appointment  to  devote  his  whole  time  to  the  duties  of  his 
oflSce,  and  abstain  from  other  business,  his  tenure  of  office 
and  his  right  to  have  his  salary  not  diminished,  shall  be  the 
same  as  hereinbefore  provided  with  regard  to  the  Chief  Con- 
stable. 

See  sub-head  (9),  sec.  4,  for  definition  of  "Commissioners,"  (4) 
"  burgh,"  sec.  340  as  to  "  burgh  general  assessment,"  (S)  **  Clerk ; " 
see  sec.  78  as  to  the  tenure  of  office,  etc.,  of  the  Chief  Constable. 

It  will  be  observed  that  the  rubric  says  that  the  Magistrates  are 
to  appoint  the  Burgh  Prosecutor,  while  the  text  of  the  clause  lays 
that  duty  on  the  Commissioners. 

462.  Interim  Burgh  Prosecutor. — Every  proceeding 
or  trial  before  the  Magistrate  shall  be  conducted  in  the  of&cial 
name  and  at  the  instance  of  the  Burgh  Prosecutor ;  and  any 
other  competent  person  appointed  by  the  Magistrate  for  the 
purpose  may,  in  the  absence  of  the  Burgh  Prosecutor,  act  in 
his  stead  and  name,  either  at  the  first  or  any  adjourned  diet, 
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and  sign  complaints  for  him,  but  the  Burgh  Prosecutor  shall 
not  be  responsible  for  his  acts. 

See  sub-head  (4),  see.  4,  for  definition  of  "burgh,"  (19)  "  Magis- 
trate." 

In  Macrae  v.  Cooper,  10th  Feb.  1882  (9  R,  Just,  11),  at  a 
criminal  diet  in  a  Sheriff-Court,  the  Procurator  -  Fiscal  at  whose 
instance  the  libel  proceeded  was  absent.  HeJd^  that  another  person 
holding  an  appointment  as  Procurator-Fiscal  of  the  same  Court  was 
entitled  to  insist  in  the  libeL 

In  Hill  V,  Finlayson,  13th  June  1883  (10  R,  Just,  66),  a 
person  convicted  of  breach  of  the  peace  in  a  pohce  court  brought  a 
suspension  on  the  ground  that  the  appointment  of  the  prosecutor  as 
Procurator-Fiscal  had,  some  days  before  the  date  of  the  complaint, 
been  found  to  be  null  in  an  action  of  declarator  in  the  Court  of 
Session,  another  person  being  at  the  same  time  found  entitled  to 
the  office.  The  Court  refused  the  bill,  holding  that  as  the  pro- 
secutor had  been  appointed  Procurator  -  Fiscal  by  the  presiding 
Magistrate,  and  had,  de  facto^  been  performing  the  duties  of  Pro- 
curator-Fiscal at  the  date  of  the  conviction,  the  validity  of  his 
appointment  could  not  competently  be  questioned  in  the  suspension 
of  a  conviction  obtained  at  his  instance. 

463.  Power   to  Magistrate    to  grant   Warrant 

to  take  into  Custody. — ^Tbo  Magistrate  may,  on  a  com- 
plaint by  the  Burgh  Prosecutor,  grant  warrant  to  search 
for,  take  into  custody,  and  convey  to  the  police  oflSce,  in 
order  to  be  brought  before  him  or  some  other  Magistrate, 
any  person  accused  or  suspected  of  having  committed  any 
crime  at  common  law  or  any  offence  against  this  Act,  or  any 
other  Act  under  which  the  Magistrate  has  jurisdiction,  and 
such  warrant  shall  entitle  the  constable  executing  it  to  enter 
any  building  or  part  of  a  building,  or  other  place  whatso- 
ever, and  to  break  open  lockfast  places  in  which  he  has 
reason  to  believe  or  may  reasonably  suspect  that  such  person 
is  to  be  found. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (3)  "building," 
(19)  "Magistrate;"  see  p.  5,  "person;"  see  461  supra^  "Burgh 
Prosecutor." 

464.  May  grant  Warrant  to  Cite,  and  failing 
appearance,  to  Apprehend. — If  the  Magistrate  shall 
deem  it  unnecessary  or  inexpedient  to  grant  warrant  for 
apprehension,  he  may  grant  warrant  to  cite  the  accused  to 
appear  at  an  appointed  time ;  and  in  case  the  accused  shall 
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fail  to  appear,  without  proper  excuse,  when  cited,  the  Magis- 
trate may  then  issue  bis  warrant  for  the  apprehension  of  the 
accused. 

See  sub-head  (19),  sec  4, for  definition  of  "Magistrate." 

In  Stewart  v,  M*Niven,  2nd  Feb.  1891  (18  R,  Just.,  36),  it  was 
held  (following  Bolton  and  Murdoch,  23rd  Jan.  1890,  2  White,  410, 
17  R.,  Just,  22),  that  an  objection  to  a  complaint,  on  the 
ground  of  want  of  specification  of  facts,  of  which  the  accused  is 
entitled  to  notice,  which  has  not  been  stated  before  trial,  cannot  be 
entertained  by  the  High  Court  in  a  suspension  of  a  conviction  on 
the  complaint. 

In  Park  v,  Henderson,  22nd  May  1879  (6  R,  Just.,  48),  it  was  held 
that  the  custom  which  had  been  adopted  by  some  Procurators-Fiscal, 
in  summary  complaints,  of  requesting  the  attendance  of  accused 
persons  at  an  hour  when  the  Court  was  expected  to  be  sitting,  by 
means  of  an  informal  notice  through  the  police,  and  then,  having 
obtained  an  order  for  apprehension  from  the  sitting  Magistrate,  of 
placing  the  accused  at  the  bar  in  order  to  ascertain  whether  they 
were  going  to  plead  guilty  or  not  guilty  to  a  complaint  then  read  to 
them,  but  which  they  had  not  seen — the  object  being  to  save  the 
expense  of  bringing  witnesses  for  the  prosecution  to  the  diet  when 
panels  pleaded  guilty — ^was  illegal,  and  conviction  obtained  in  pro- 
ceedings so  commenced  quashed. 

In  England,  if  a  constable  arrest  a  party  under  a  warrant, 
which  the  constable  has  not  with  him  at  the  time,  the  arrest 
is  not  justifiable,  and  the  paity,  should  he  assault  the  constable, 
cannot  be  convicted  thereof.  Gulliard  r.  Laxton  (5  L.  T.,  N.,  S. 
835). 

465.  PreYions  ConYiotions  of  ContraYention  may 
be  Libelled  and  PrOYed. — It  shall  be  competent  for  the 
Burgh  Prosecutor,  in  any  libel  charging  any  person  with  an 
ofTence  under  or  a  contravention  of  any  of  the  provisions  of 
this  Act,  or  any  bye-laws,  orders,  rules,  or  regulations  made 
under  or  by  virtue  of  this  Act,  to  include  in  his  libel  a 
charge  that  said  offence  or  contravention  has  been  aggravated 
by  previous  conviction  within  seven  yeai's,  for  a  like  offence 
or  contravention  of  this  Act,  or  any  other  Act,  or  any  bye- 
laws  made  under  the  same,  and  to  lead  proof  in  support  of 
said  last-mentioned  charge;  and  in  the  event  of  the  said 
offence  or  contravention,  together  with  the  said  aggravation, 
being  proved  to  the  satisfaction  of  the  Magistrate,  it  shall  be 
lawful  for  the  Magistrate  to  impose  a  penalty  not  exceediog 
40s.,  or  thirty  days'  imprisonment,  without  the  option  of  a 
line,  in  respect  of  such  aggravation,  in  addition  to  the  penalty 
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or  imprisonment  which  he  is  authorised  by  this  Act  to 
impose  for  the  offence  or  contravention  itself. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
trate;" see  p.  5,  "person;"  sec.  461,  "Burgh  Prosecutor;"  sec.  487 
as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  601  for 
penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec. 
458  as  to  punishment  of  abettors. 

See  opinion  of  Acting  Sheriff-Substitute  Baxter  referred  to  p.  593. 

466.  Power  to  Magistrate  to  grant  Warrant  to 

Search. — The  Magistrate  may,  at  the  instance  of  the  Burgh 
Prosecutor,  grant  warrant  to  search  for,  seize,  and  convey  to 
the  police  office,  any  article  mentioned  in  any  complaint  as 
having  been  stolen  or  fraudulently  obtained,  and  any  docu- 
ments or  articles  likely  to  afford  evidence  of  the  guilt  of  the 
accused ;  and  such  warrant  shall  entitle  the  constable  execut- 
ing it  to  enter  any  building  or  part  of  a  building,  or  other 
place  whatsoever,  and  to  break  open  lockfast  places  in  which 
he  has  reason  to  believe  or  suspect  that  such  articles  or 
documents  are  to  be  found. 

See  sub  head  (4),  sec.  4,  for  definition  of  "burgh,"  (3)  "building," 
(19)  "Magistrate;"  see  sec.  461,  "Burgh  Prosecutor." 

A  warrant  was  granted  by  a  Justice  of  the  Peace,  to  search, 
detain,  and  inventory  certain  articles  alleged,  in  the  application  for 
the  warrant,  to  be  stolen,  and  to  carry  away  the  same  to  a  place  of 
security,  and,  if  necessary,  to  break  or  force  open  all  shut  and  lock- 
fast places;  but  it  did  not  set  forth  the  person  accused  of  the  theft,  the 
time  when  the  theft  had  been  committed,  or  the  particular  place  to  be 
searched.  The  warrant  suspended,  as  being  an  illegal  general  warrant. 
Webster  v.  Bethune,  7th  Feb.  1857,  High  Court  (2  Irv.,  596). 

Where  the  police,  having  a  warrant  to  search  for  certain  materials 
went  and  ransacked  the  suspect's  house  for  letters,  and  apprehended 
him  in  consequence  of  what  they  found,  the  question  was  sent  to 
trial  on  an  issue  whether  they  had  done  so  wrongfully  and  illegally. 
Pringle  v,  Bremner,  6th  May  1867  (5  M.,  H.  L.,  65). 

467*  Officers  or  Owners  of  Property  on  which 
Offences  are  committed  may  take  Offenders  into 

Custody.  —  Any  person  found  committing  any  oflfence 
punishable  either  by  indictment  or  criminal  libel,  or  upon 
summary  conviction  under  this  Act,  or  any  other  Act  under 
which  the  Magistrate  has  jurisdiction,  may,  without  a  warrant, 
be  taken  into  custody  by  any  police  constable,  or  be  appre- 
hended by  the  owner  of  the  property  on  or  with  respect  to 
which  the  oflfence  shall   be  committed,  or  by  his  servant  or 
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any  person  authorised  by  the  owner  or  his  servant,  and  may- 
be detained  until  he  can  be  delivered  into  the  custody  of  a 
constable,  and  the  person  so  arrested  shall  be  taken  as  soon 
as  conveniently  may  be  before  some  Magistrate,  to  be  ex- 
amined and  dealt  with  according  to  law;  but  the  Chief 
Constable  or  officer  in  charge  at  any  police  office  or  police 
station,  to  which  such  person  may  be  brought,  may  liberate 
him,  if  satisfied  that  there  is  not  sufficient  proof  of  guilt ; 
and  any  constable  may  search  any  premises,  and  may  also 
stop,  search,  and  detain  any  vessel,  boat,  cart,  or  carriage  in 
or  upon  which  there  shall  be  reason  to  suspect  that  anything 
stolen  or  unlawfully  obtained  or  fraudulently  carried  away, 
may  be  found,  and  also  any  person  who  may  be  reasonably 
suspected  of  having  or  carrying  in  any  manner  anything 
stolen  or  fraudulently  obtained  or  carried  away ;  and  any 
constable  may  seize  anything  stolen  or  unlawfully  obtained 
or  fraudulently  carried  away. 

See  sub-head  (22),  sec.  4,  for  definition  of  "  owner,"  (5)  "  carriage," 
(16)  "premises,"  (19)  "Magistrate;"  see  p.  5,  "person." 

See  sec.  8G  and  cases  there  referred  to. 

In  Bain  v.  O'Neil,  14th  Dec.  1854  (1  Irv.,  583),  under  the 
Glasgow  Police  Act,  6  &  7  Vict  c.  99,  a  person  was  apprehended 
without  a  warrant,  and  tried  summarily  for  breach  of  trust  and 
embezzlement,  alleged  to  have  been  committed  eighteen  months 
previously.  Heldy  that  this  proceeding  was  illegal,  and  the  convic- 
tion set  aside. 

A  person  against  whom  a  warrant  for  apprehension  for  examina- 
tion had  been  granted  was  apprehended  at  eleven  o'clock  at  night, 
taken  to  the  police  office,  and  detained  there,  without  being  brought 
before  a  Magistrate,  until  the  following  day,  when  she  was  tried 
summarily  and  convicted.  Held^  in  the  circumstances,  that  this 
proceeding  was  oppressive,  and  the  sentence  set  aside.  Crawford  v. 
Blair,  17th  Nov.  1856,  High  Court  (2  Irv.,  511). 

In  Peggie  v.  Clark,  10th  Nov.  1868  (7  M.,  89),  it  was  held  that 
at  common  law  a  police  officer  is  entitled,  under  special  circum- 
stances, to  apprehend  without  a  warrant,  it  being  always  a  question 
whether  the  circumstances  justified  the  apprehension;  and  the 
County  Police  Act,  while  it  defines  the  duties  of  constables,  gives 
them  no  power  beyond  what  they  have  at  common  law.  Circum- 
stances in  which  a  police  officer  held  to  have  been  justified  in 
apprehending  without  warrant.  See  also  cases  cited  in  this  case, 
and  the  observations  of  the  Lord  President  quoted  at  p.  159. 

In  England,  when  a  warrant  has  been  issued  to  apprehend  a 
person  for  an  offence  less  than  felony,  the  police  officer  who  executes 
it  must  have  the  warrant  in  his  possession  at  the  time  of  arrest. 
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The  appellant  was  summoned  to  answer  an  information  charging 
him  with  trespass  in  pursuit  of  conies.  As  he  did  not  appear  in 
obedience  to  a  summons,  a  warrant  was  issued  for  his  apprehension* 
The  respondent  being  a  police  ofl&cer  to  whom  the  warrant  was 
directed,  but  not  having  it  in  his  possession,  attempted  to  arrest 
the  appellant,  who  thereupon  committed  an  assault  upon  him.  It 
was  held  that  the  appellant  could  not  be  convicted,  upon  an  informa- 
tion charging  him  with  assaulting  the  respondent  in  the  execution 
of  his  duty.     Codd  v.  Cabe  (1  Ex.  D.,  352). 

468.  Horse,  Carriage,  etc.,  of  Persons  taken  into 

Custody  may  be  secured. — When  any  person  having 
charge  of  any  horse,  cart,  or  carriage,  or  any  animal  or  thing, 
shall  be  taken  into  the  custody  of  any  constable,  under  the 
provisions  of  this  Act,  it  shall  be  lawful  for  any  constable  to 
take  charge  of  such  horse,  cart,  or  carriage,  or  animal  or 
thing,  and  to  deposit  the  same  in  some  place  of  safe  custody, 
as  a  security  for  payment  of  any  expenses  which  may  have 
been  necessarily  incurred  for  taking  charge  of  and  keeping 
the  same  (if  the  same  cannot  conveniently  and  safely  be 
given  up  to  the  owner,  if  known) ;  and  unless  the  same  shall 
be  claimed  by  the  owner,  and  all  expenses  incurred  thereon 
paid,  within  four  days  after  such  detention,  and  after  notice  to 
the  owner,  if  known,  it  shall  be  lawful  for  any  two  Magistrates 
to  order  the  sale  thereof,  and  the  proceeds  of  such  sale  to  be 
applied  towards  the  necessary  expenses  incurred,  and  the  over- 
plus, if  any,  to  be  paid  to  the  owner  if  he  can  be  found,  and 
if  he  cannot  be  found,  to  be  applied  in  the  same  way  as  fines. 

See  sub-head  (22),  sec.  4,  for  definition  of  "owner,"  (5)  "carriage," 
(20)  "Magistrates;"  see  p.  6,  "person;"  sees.  336  to  338  as 
to  "  notice,"  and  sec.  498  as  to  application  of  penaltie& 

469.  Persons  in  Custody,  in  or  passing  through 

Burgh,  may  be  detained. — Any  person  charged  with  the 
commission  of  a  crime  or  offence,  or  sentenced  to  imprison- 
ment, when  in  the  lawful  custody  of  a  constable  of  a  county, 
city,  burgh,  or  place,  or  of  a  warder  or  oflBcer  of  a  prison  in 
the  United  Kingdom,  for  the  purpose  of  being  conveyed  to 
a  county,  city,  burgh,  place,  or  prison,  may,  when  in  or  pass- 
ing through  the  burgh,  be  detained  for  a  period  not  exceeding 
twenty-four  hours,  or  not  exceeding  forty-eight  hours  if  Sunday 
intervene,  in  a  cell  or  lock-up  at  any  police  office  or  station 
provided  under  this  Act,  if  the  removal  of  such  person  through 
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or  from  the  burgh  is  delayed  from  any  cause :  Provided  always, 
that  the  Chief  Constable  or  ofl&cer  in  charge  of  such  police 
ofiSce  or  station  shall  be  satisfied  that  the  person  in  custody 
cannot  at  once  be  conveniently  removed;  and  provided  also, 
that  any  expense  incurred  for  the  maintenance  of  such 
prisoner  shall  be  defrayed  by  the  Commissioners  or  others  by 
whom  such  constable,  warder,  or  officer  is  appointed. 

See  sub-head  (4),  sec.  4,  for  definition  of  "  burgh,"  (9)  '*  Com- 
missioners ; "  see  p.  6,  "  person." 

A  superintendent  has  no  power,  without  a  warrant,  to  send  a  man 
in  custody  into  another  jurisdiction,  in  order  that  the  case  may  be 
investigated  there.  Hollands  v.  Richardson,  12th  July  1843  (5  D., 
1532). 

470.  Watchmen  may  be  placed  in  charge  of 

Shops,  etc.,  left  open. — Where  any  constable  or  officer  on 
duty  shall  discover  that  the  window  or  door  of  any  house, 
shop,  warehouse,  factory,  or  other  premises  within  the  burgh, 
has  been  left  open  or  unlocked,  or  is  otherwise  insecure,  it 
shall  be  lawful  for  such  constable  or  officer  to  put  a  watch- 
man in  immediate  charge  thereof,  at  the  expense  of  the  tenant 
or  party  occupying  such  premises,  and  such  expense  shall  be 
recoverable  by  way  of  penalty  before  the  Magistrate  by  sum- 
mary complaint,  at  the  instance  of  the  Burgh  Prosecutor, 
provided  the  Magistrate  considers  the  charge  to  be  reasonable. 

See  sub-head  (16),  sec.  4,  for  definition  of  "  premises,"  (4) "  burgh," 
(13)  "house,"  (19)  "Magistrate;"  sec.  461,  "Buigh  Prosecutor." 

471.  Chief  Constable  in  certain  cases  may  accept 

of  Bail  or  Deposit. — Upon  the  apprehension  of  any  person 
charged  with  any  oflfence  under  this  Act,  or  with  any  crime 
or  offence  which  may  be  competently  tried  before  the  Magis- 
trate, it  shall  be  lawful  for  the  Chief  Constable,  or  other  officer 
of  police  having  charge  in  absence  of  the  Chief  Constable,  at 
any  police  office  or  station,  to  accept  of  bail  or  deposit,  by  a 
surety,  or  by  such  person,  that  such  person  shall  appear  for 
trial  before  the  Magistrate  at  some  time  and  place  to  be 
specified,  and  at  all  after  diets  of  Court,  and  to  liberate  the 
person  so  apprehended  upon  bail  being  found  to  an  amount 
not  exceeding  £20,  or  upon  the  deposit  of  any  money  or 
article  of  value  to  the  amount  of  the  bail  fixed;  and  the 
Chief  Constable   or   other  officer   of   police,  if  deposit  be 
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accepted,  shall  immediately  enter  the  same  in  a  book  to  be 
kept  for  the  parpose,  and  grant  an  acknowledgment  for  tJie 
money  or  article  so  deposited:  Provided  always^  that  the 
Chief  Constable  or  other  ofiBcer  of  police  may  refuse,  if  he  see 
cause,  to  accept  of  bail  in  any  shape;  and  the  refusal  to 
accept  bail  or  deposit,  and  detaining  the  person  so  appre- 
hended until  the  case  of  such  person  is  tried  in  the  usual 
form,  shall  not  subject  the  Chief  Constable  or  other  officer  of 
police  to  any  claim  for  damages,  wrongous  imprisonment,  or 
claim  of  any  other  kind  whatsoever :  Provided  also,  that  it 
shall  be  lawful  to  liberate  any  such  person  without  bail,  if  the 
Chief  Constable  or  other  officer  deem  it  proper  so  to  do ;  and 
if  any  person  fail  to  appear  in  redemption  of  his  bail  or 
deposit,  not  only  may  the  same  be  forfeited,  but  warrant  may 
be  granted  for  his  apprehension. 

See  sub  head  (19),  sec  4,  for  definition  of  "  Magistrate ; "  see  p.  5, 
"  person," 

472.  Authority  to  Officers  to  cite  Parties  and 

Witnesses. — ^This  Act  shall  be  a  sufficient  authority  to  the 
constables  for  citing  a  party  charged  with  any  offence  against 
the  provisions  of  this  Act,  or  of  any  other  Act  under  which 
the  Magistrate  has  jurisdiction,  or  of  any  bye-law,  order,  or 
regulation  in  force  in  the  burgh,  or  at  common  law,  and  for 
summoning  any  witness  or  haver  to  give  evidence  in  relation 
to  the  same,  and  for  executing  within  the  burgh  any  warrant 
granted  by  a  Magistrate  in  virtue  of  the  powers  conferred  by 
this  Act,  or  any  Act  incorporated  herewith,  or  under  which 
such  Magistrate  has  jurisdiction ;  and  it  shall  be  deemed  a 
legal  citation  of  such  accused  person  or  witness  or  haver,  if 
the  citation  be  delivered  personally,  or  left  at  his  dwelling- 
house,  or  if  such  person  or  witness  has  no  known  dwelling- 
house,  at  the  hotel,  inn,  lodging-house,  or  other  place  in  which 
he  eats  and  sleeps,  or  in  the  shop,  warehouse,  counting-house, 
or  other  place  of  business  occupied  by  him,  or  where  he  is 
employed,  or,  in  the  case  of  a  master  of,  or  seaman  or  person 
employed  in  any  ship  or  vessel,  in  the  hands  of  a  person  on 
board  thereof  and  connected  therewith,  which  citation  of  an 
accused  person  shall  state  the  nature  of  the  charge,  and  the 
time  and  place  of  appearance ;  and  the  citation  of  an  accused 
person,  witness,  or  haver,  whether  given  by  virtue  of  this  Act 
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or  by  warrant,  may  be  proved  by  the  execution  of  the  officer 
or  by  his  oath. 

See  sub-head  (4),  see.  4,  for  definition  of  "burgh,"  (13)  "house," 
(19)  "Magistrate;"  see  p.  6,  "person." 

It  has  been  held  incompetent  to  proceed  in  a  Police  Court  against 
a  panel  who  had  been  cited  on  the  previous  day  to  that  on  which 
the  case  was  heard,  to  answer  a  different  charge.  Craig  v.  Steel, 
20th  Dec.  1848  (Shaw,  Just,  148). 

In  Robertson  v.  Mackay,  21st  July  1846  (1  Arkley,  114),  a  sentence 
pronounced  in  the  Police  Court  of  Dundee  suspended,  in  respect  that 
there  had  been  no  warrant  granted  for  citing  the  party. 

In  Mackean  v,  Wilson,  9th  Dec.  1848  (1  Shaw,  Just,  132),  it  was 
held,  (1)  that  it  is  not  necessary,  in  a  summary  case  in  the  Police 
Court,  that  the  panel  should  have  served  upon  him  a  written  copy  of 
the  complaint  before  trial ;  and  (2)  that  it  is  no  ground  of  suspension 
that  he  was  not  allowed  forty-eight  hours  to  prepare  his  defence,  he 
not  having  asked  delay  at  the  time. 

In  Chalmers  v,  Webster,  27th  Nov.  1871  (2  Coup.,  164),  where  the 
notice  of  compearance  upon  a  complaint  for  a  contravention  of  sec. 
154  of  the  General  Police  Act,  in  setting  forth  the  offence,  omitted  a 
statement  which  was  contained  in  the  complaint,  held  that,  as  the 
statement  omitted  did  not  import  a  separate  offence  or  involve  a 
larger  penalty,  the  omission  from  the  notice  was  not  sufficient  to 
invalidate  the  sentence. 

In  a  suspension  of  a  conviction  by  a  Police  Court,  the  Court  of 
Justiciary  allowed  the  suspender  a  proof  of  his  averment,  that  "  for 
the  purpose  or  to  the  effect  of  excluding  parties  friendly  to  the  com- 
plainer,  the  door  of  the  police  hall  was  shut  and  kept  closed,  and  all 
further  entrance  of  the  public  forcibly  excluded,  before  the  court 
room  was  nearly  fulL"  In  the  course  of  the  proof,  the  suspender 
proposed  to  ask  one  of  his  witnesses,  who  had  been  in  Court,  whether 
any  of  the  authorities  prevented  him  from  going  forward  to  give 
evidence.  Held^  that  the  question  was  incompetent,  as  not  falling 
within  the  grounds  of  suspension  or  the  terms  of  the  remit  by  the 
Court 

By  sea  149  of  the  Greenock  Police  Act,  3  Vict  c.  127,  breaches 
of  the  peace  are  made  punishable  by  imprisonment  not  exceeding 
sixty  days;  and  sec.  160  gives  authority  to  police  officers  to  cite 
persons  charged  with  certain  offences  incurring  pecuniary  penalties. 
A  party  was  cited,  under  sec.  166,  to  answer  to  a  charge  of  breach  of 
the  peace,  under  penalty  of  £5 ;  and  the  prayer  of  the  complaint 
was  that  he  should  be  punished  in  terms  of  law.  Held^  that  persons 
cited  under  sec.  166  were  entitled  to  presume  that  they  would  be 
prosecuted  only  for  a  pecuniary  penalty,  in  terms  of  that  section ; 
and  a  conviction  of  a  party  so  cited,  of  a  crime  inferring  imprison- 
ment under  sec.  149,  set  aside  as  irregular. 

Circumstances  in  which  an  averment  by  a  suspender,  that  sufficient 
time  had  not  been  allowed  to  him  to  bring  forward  his  witnesses  and 
to  prepare  for  his  defence,  was  held  to  have  been  established  by  the 
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proof,  and  the  sentence  suspended  accordingly.     Orr  v.  M^CaUum, 
25th  June  1855  (2  Irv.,  183). 

473.  Offences  by  Companies,  Associations,  or 
Corporations,  how  to  be  dealt  irith. — With  regard  to 

offences  or  omissions  by  companies,  associations,  or  incorpora- 
tions, the  following  provisions  shall  apply : — 

(1.)  In  the  case  of  an  ordinary  company,  any  one  or  more 
of  the  partners  thereof,  or  the  manager  or  person  locally  in 
charge  of  the  concern,  may  be  dealt  with  as  if  he  or  they  were 
the  persons  offending. 

(2.)  In  the  case  of  an  association,  incorporation,  or  incor- 
porated company,  any  one  or  more  of  the  directors  or  persons 
managing  the  affairs  thereof,  or  the  clerk,  secretary,  or  other 
principal  ofiBcer  thereof,  or  the  person  in  charge,  or  locally  in 
charge  of  the  affairs  thereof,  may  be  dealt  with  as  if  he  or 
they  were  the  persons  offending. 

See  p.  6,  "  person." 

474«  Penalty  for  Witnesses  refusing  to  give  EyI- 
dence. — If  any  person  refuses  to  be  precognosced  by  the 
Burgh  Prosecutor,  or  to  give  information  or  evidence  con- 
cerning the  subject-matter  of  any  crime  or  offence,  on  receiving 
a  summons  or  citation  to  attend  for  precognition  at  least 
twenty-four  hours  before  the  diet  of  compearance,  the  Magis- 
trate may  grant  warrant  to  commit  to  prison  such  person  for 
any  period  not  exceeding  thirty  days. 

See  sub-head  (19),  sec  4,  for  definition  of  "Magistrate;"  see  p.  5, 
"person; "sec.  461,  "Burgh  Prosecutor;"  sec.  487  as  to  imprison- 
ment on  failure  to  pay  penalty,  sees.  500  and  501  for  penalty  on 
repetition  of  offences  and  power  to  mitigate,  and  sec  458  as  to 
punishment  of  abettors. 

475.  Offenders  removing  from  Bounds  of  Police, 
IlOW  to  be  proceeded  against,  etc. — Warrants  granted 
by  the  Magistrates  for  apprehending  or  citing  persons  accused 
of  having  committed  crimes  and  offences,  or  for  citing  wit- 
nesses for  the  prosecutor  or  accused,  when  such  persons  or 
witnesses  are  beyond  the  jurisdiction  of  the  Magistrates,  shall 
be  sufficient  for  apprehending  or  citing  the  offenders  and 
witnesses  within  Scotland,  and  for  conveying  such  offenders 
as  shall  be  taken  into  custody  in  terms  of  the  warrant,  to  be 
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dealt  with  according  to  law^  and  the  said  warrants  may  be 
lawfully  and  competently  executed  either  by  an  oflScer  of  the 
Court  or  Magistrate  granting  the  warrant,  or  by  any  constable 
or  other  officer  of  the  law,  although  addressed  to  officers  of 
the  Court  issuing  the  warrants;  and  the  provisions  of  the 
Acts  relative  to  the  execution  of  sentences  and  of  decrees  for 
penalties  and  expenses  beyond  the  jurisdiction  of  the  Court  or 
Judge  by  whom  the  same  have  been  granted,  shall  be  appli- 
cable to  the  execution  of  convictions  and  judgments  pro- 
nounced under  the  authority  of  this  Act ;  and  the  provisions 
contained  in  an  Act  passed  in  the  eleventh  and  twelfth  years 
of  the  reign  of  Her  present  Majesty,  chapter  42,  entitled  "  An 
Act  to  facilitate  the  performance  of  the  duties  of  Justices  of 
the  Peace  out  of  sessions  within  England  and  Wales,  with 
respect  to  persons  charged  with  indictable  oflfences,"  for  the 
enforcement  of  warrants  granted  by  Sheriffs  and  Justices  in 
Scotland  by  endorsation  in  England  and  Ireland,  and  also  the 
provisions  of  the  Act  of  the  thirty-first  and  thirty-second  years 
of  Victoria,  chapter  107,  for  enforcing  warrants  within  the 
Channel  Islands,  are  hereby  extended  and  made  applicable  to 
all^  warrants  issued  by  the  Magistrate. 

See  sub-head  (20),  sec.  4,  for  definition  of  "Magistrates,"  (19) 
"  Magistrate ; "  see  p.  5,  "  person." 

In  Cairns  v,  Linton,  4th  Mar.  1889  (16  R.,  Just.,81),  it  was  held  that 
under  sees.  333  and  335  of  the  Edinburgh  Municipal  and  Police  Act, 
1879,  the  warrant  of  the  Judge  of  Police  in  Edinburgh  is  sufficient 
for  citing  or  apprehending  any  person  resident  in  another  county, 
who  is  charged  with  an  ofl'ence  which  may  be  tried  by  him,  if  such 
warrant  be  endorsed  by  the  Sheriff  of  the  county  of  Edinburgh  or 
Midlothian,  or  any  one  of  his  Substitutes. 

476.  Persons   in  Custody  to   be   taken    before 

Ha^Strates. — Every  person  who,  by  virtue  of  this  Act, 
shall  be  taken  into  custody,  and  who  shall  be  detained,  may 
be  detained  in  the  police  office  or  police  cells,  and  shall  be 
taken  before  the  Magistrate  not  later  than  in  the  course  of 
the  first  lawful  day  after  he  shall  be  taken  into  custody,  such 
day  not  being  a  sacramental  fast  day,  or  a  day  set  apart  for 
a  general  fast,  or  a  public  holiday ;  and  if  the  nature  of  the 
crime  or  oflfence  charged  shall  admit  of  its  being  competently 
tried  before  the  Magistrate,  under  the  provisions  of  this  Act, 
it  shall    be   lawful   for  him  to  grant   warrant   to   commit 
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such  ofifender  to  the  police  cells  or  to  prison,  for  affording 
time  to  find  bail,  or  for  further  examination,  or  for  trial,  such 
further  examination  or  trial  always  taking  place  as  soon  as 
circumstances  shall  permit,  and  without  any  unnecessary  delay ; 
or  if  the  crime  or  offence  charged  shall,  in  the  opinion  of  the 
Magistrate,  merit  a  greater  punishment  than  he  can  lawfully 
award,  it  shall  be  lawful  for  him  at  any  stage  of  the  examina- 
tion or  trial  to  commit  such  offender  to  prison  for  examination ; 
or  if  the  crime  or  offence  charged,  from  having  been  Com- 
mitted beyond  the  limits  of  the  burgh,  or  from  being  other- 
wise excluded  from  the  jurisdiction  of  the  Magistrate,  falls  to 
be  tried  in  another  jurisdiction,  it  shall  be  lawful  for  the 
Magistrate  to  commit  such  offender  to  prison  until  disposed  of 
according  to  law ;  in  either  of  which  last  two  cases  it  shall  be 
the  duty  of  the  Burgh  Prosecutor  to  give  notice  of  such  com- 
mitment to  the  Procurator-Fiscal  or  Burgh  Prosecutor  or  other 
proper  oflBcer  for  the  city,  county,  burgh,  or  other  jurisdiction 
within  which  the  crime  or  offence  was  committed,  in  order 
that  such  offender  may  be  further  proceeded  against  according 
to  law :  Provided  further,  that  the  Chief  Constable  or  other 
person  on  duty  at  the  police  oflSce  or  police  station  to  which 
any  person  may  be  brought  in  custody,  may  discharge  such 
person  from  custody  on  being  satisfied  that  there  is  no 
sufficient  evidence  to  warrant  a  complaint  against  him. 

See  sub-head  (4),  sec  4,  for  definition  of  "burgh,"  (19)  "Magis- 
trate;" see  p.  5,  "person;"  sees.  336  to  338  as  to  "notice;"  sec 
461,  "Burgh  Prosecutor." 

477.  Procedure  in  Police  Court  —  Without  pre- 
judice to  the  jurisdiction  of  the  Sheriff,  Justices  of  the  Peace, 
Burgh,  or  Dean  of  Guild  Courts,  as  herein  after  provided  for, 
all  prosecutions,  actions,  and  proceedings  for  crimes  and 
offences,  or  contraventions  of  this  Act,  or  any  bye-laws,  orders, 
rules,  or  regulations  made  thereunder,  committed  within  the 
burgh,  or  for  the  recovery  of  fines,  penalties,  forfeitures,  or 
expenses  under  the  provisions  of  this  Act,  or  any  other  Act 
under  which  the  Magistrate  has  jurisdiction  (the  mode  of 
recovering  which  is  not  herein  otherwise  provided  for),  shall  be 
instituted,  sued  for,  or  carried  on  before  the  Magistrates  of 
Police,  or  any  one  of  them,  in  the  Police  Court,  at  the  instance 
of  the  Burgh  Prosecutor,  to  be  appointed  as  herein  authorised ; 
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and  (with  the  exception  of  complaints  against  cardsharpers, 
chain  -  droppers,  thimblers,  loaded -dice  players,  keepers  of 
roulette  tables  and  wheels  of  fortune,  and  offenders  of  like 
description)  in  all  cases  of  theft  or  of  reset  of  theft,  or  of 
falsehood,  fraud,  and  wilful  imposition,  or  of  breach  of  trust 
and  embezzlement,  it  shall  be  assumed  that  the  sum  of  money 
or  the  value  of  the  article  stolen,  resetted,  obtained  by  false- 
hood, fraud,  and  wilful  imposition,  or  embezzled,  does  not 
exceed  £10  ;  and  it  shall  not  be  competent  thereafter  to  the 
person  accused  (except  where  an  offer  shall  be  made  at  the 
time  of  the  trial)  to  prove  that  the  money  or  article  stolen, 
resetted,  obtained,  or  embezzled,  exceeded  in  value  the  sum  of 
£10;  and  the  whole  procedure  before  such  Magistrates  or 
any  of  them  shall  be  conducted  summarily  viva  voce,  and 
without  written  pleadings;  and  in  describing  any  offence 
against  this  Act,  or  other  Act  under  which  the  Magistrate 
may  have  jurisdiction,  it  shall  be  sufficient  to  refer  to  the 
section  of  the  Act  founded  on,  without  setting  forth  the 
enactment  in  words  at  length,  and  the  description  of  any 
offence  against  the  Act  founded  on  in  the  words  of  such  Act 
shall  be  sufficient  in  law ;  and  no  other  record  shall  be  kept 
of  the  proceedings  except  the  complaint,  the  plea,  the 
names  of  the  witnesses  examined,  and  the  judgment  pro- 
nounced ;  and  it  shall  not  be  competent  to  any  party  who 
shall  appear  to  answer  to  any  complaint  to  plead  want  of 
due  citation,  or  informality  in  the  warrant,  citation,  or 
execution. 

See  sub-head  (30)  sec.  4,  for  definition  of  "Sheriff,"  (4)  "burgh," 
(19)  "  Magistrate,"  (20)  "  Magistrates ; "  see  p.  5,  "  person;"  sec.  461, 
"Burgh  Prosecutor." 

Where,  under  the  authority  of  the  General  Police  Act,  certain 
rules  and  regulations,  and  forms  of  procedure  for  the  Police  Court, 
were  framed  and  established  by  the  Magistrates  and  the  Sheriff,  with 
the  advice  and  approbation  of  the  Lord  Justice-General  and  Lord 
Justice-Clerk,  these  rules  required  to  be  strictly  adhered  to.  A  party 
who  had  been  summarily  apprehended  by  the  police  in  such  burgh 
on  a  charge  of  theft,  and  convicted  by  the  sitting  Magistrate,  having 
alleged  in  a  suspension  that,  in  violation  of  the  rules  estabhshed 
there,  the  Magistrate  had  refused  to  give  him  time  to  employ  an 
agent  and  to  lead  evidence,  and  which  the  Clerk  failed  to  minute, — 
the  Court,  before  answer,  allowed  a  proof  of  the  allegation,  and 
remitted  to  the  Sheriff  forthwith  to  take  and  report  the  proof ;  and 
the  facts  being  proved,  the  sentence  was  suspended.     Blyths  v. 
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M'Bain,  12th  Jan.  and  20th  Feb.  1852  (1  Stuart,  242  and  489). 
See  also  Stuart  v.  M*Niven  (18  R.,  Just,  36),  9upra^  p.  691. 

A  person  was  chained  with  breach  of  the  public  peace,  in  respect 
that  he  "  did  insult  and  give  threatening  language  to  John  Inglis, 
carter  and  grocer  in  Kilsyth,  and  insulted  a  girl  of  the  late  Malcolm 
Taylor  when  coming  from  the  grocery  shop  of  John  Inglis."  A  con- 
viction was  set  aside,  as  the  complaint  did  not  specify  anything 
amounting  to  breach  of  the  peace.  Galbraith  t;.  Muirhead,  17  th 
Nov.  1856,  High  Court  (2  Irv.,  620). 

By  the  Glasgow  Police  Act,  6  &  7  Vict.  c.  99,  sec.  203,  the  Com- 
missioners of  Police  were  authorised  to  erect  steelyards  for  weighing 
coals,  and  persons  attempting  to  sell  and  deliver,  within  the  limits  of 
the  Act,  coals  in  quantities  exceeding  5  cwts.,  were  required  to  have 
them  weighed  at  a  steelyard.  The  suspender  was  a  person  employed 
in  fetching  coals  to  within  the  limits  of  the  Act,  and  refused  to 
comply  with  the  requirement  as  to  weighing.  He  was  convicted  of 
having  contravened  the  provisions  of  the  Statute,  and  appealed  to 
the  Circuit  Court  It  was  argued  for  him  that  the  words  of  the 
complaint  against  him  were  different  from  the  clause  of  the  Statute 
on  which  it  proceeded.  The  words  applicable  to  completed  trans- 
actions were,  "  if  such  coals  shall  have  been  sold  and  delivered," 
whilst  the  complaint  was  that  the  suspender  did  "  sell  or  deliver " 
the  coals,  an  alternative  not  warranted  by  the  Statute.  Hdd^  that 
the  complaint  was  not  in  conformity  with  the  Statute,  and  appeal 
sustained.  Lockie  v.  M'Whirter,  15th  Feb.  1849  (Shaw,  Just., 
161). 

In  Mackenzie  v.  Maberly,  21st  Nov.  1859  (3  Irv.,  459),  a  person 
was  summarily  apprehended,  brought  before  a  Justice  of  the  Peace, 
and  convicted  of  trespassing  in  pursuit  of  game,  in  contravention  of 
the  first  section  of  the  Statute  2  &  3  Will.  IV.  c.  68.  There  was 
no  written  complaint,  and  no  oath  of  the  informer.  The  proceed- 
ings were  held  informal,  and  the  conviction  set  aside.  Rdd,  that 
a  written  complaint  is  necessary  in  a  prosecution  under  the  first  section 
of  the  Statute  2  &  3  Will.  IV.  c  68,  and  that  it  is  incompetent 
to  apprehend  a  person  under  the  second  section  of  the  Statute  2  & 
3  Will.  IV.  c  68,  and,  when  so  apprehended,  to  try  him  without 
further  procedure  for  the  offences  specified  in  the  first  section. 

In  Whyte  u.  Robertson,  17th  July  1891  (18  R.,  Just,  56,),  a 
person  was  charged  with  "an  offence  within  the  meaning  of  the 
General  Police  and  Improvement  Act,  1862."  There  was  no  speci- 
fication of  the  section  said  to  have  been  contravened,  but  the  acts 
said  to  have  constituted  the  contravention  were  set  forth.  The 
accused  stated  no  objection  to  the  complaint  in  respect  of  want  of 
specification,  and  was  convicted.  In  a  suspension,  the  Court,  on  the 
ground  of  want  of  specification,  set  aside  the  conviction,  holding 
that  it  was  incumbent  on  the  prosecutor  to  set  forth  the  section  said 
to  have  been  contravened,  as  well  as  the  acts  said  to  constitute  the 
contravention.  Hastings  v,  Charles  (2  White,  325,  followed),  and 
Stewart  v.  M*Niven  (18  R.,  Just,  36). 

The  warrant  of  service  of  a  complaint  under  the  Day  Trespass  Act> 
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1832,  bore  to  proceed  upon  an  oath  of  verity,  emitted  in  presence  of 
a  Justice  of  Peace,  and  the  oath,  signed  by  the  person  said  to  have 
sworn  it,  was  prefixed  to  the  warrant.  The  accused  took  no  objec- 
tion to  the  complaint,  and  pleaded  not  guilty.  In  the  course  of  the 
trial  he  led  evidence  to  show  that  the  complaint  had  never  been  read 
to  or  by  the  witness  who  swore  to  the  verity  of  it,  and  he  maintained 
that  the  oath,  not  having  been  duly  emitted,  no  conviction  could  be 
obtained.  He  was  convicted,  and  took  a  case  for  appeal.  Held^ 
that  the  objection  being  one  to  competency  ought  to  have  been  taken 
before  pleading  to  the  complaint,  and  that  it  was  too  late  to  raise  it 
during  the  tri^  on  the  merits.  Munro  v,  Duke  of  Bichmond  and 
Gordon,  12th  Dec  1889  (17  R,  Just.,  14). 

478.  Aoonsed  may  require  Adjournment  of  Diet. 

^Any  person  brought  before  the  Court  by  a  warrant  of 
apprehension  or  under  the  authority  of  this  Act,  shall  be 
entitled  to  require  a  copy  of  the  complaint,  and  also  to 
require  that  the  hearing  shall  be  adjourned  for  a  period  of 
not  less  than  forty-eight  hours ;  and  such  requisitions  shall 
be  complied  with,  if  made  before  the  examination  of  any 
witness  on  the  merits  shall  have  commenced ;  but  no  such 
requisition  shall  be  competent  where  a  copy  of  the  complaint, 
or  a  summons  stating  the  nature  of  the  charge,  shall  have 
been  delivered  to  the  accused  personally  forty-eight  hours 
before  the  hearing. 

See  p.  5,  "person." 

In  Pyper  v.  Walker,  10th  July  1885  (12  R.,  Just,  47),  it  was  held 
to  be  the  duty  of  a  Magistrate  before  whom  any  prisoner  charged 
with  a  serious  offence  is  brought  for  trial  under  the  Summary 
Jurisdiction  Acts,  if  no  complaint  has  been  previously  served  upon 
him,  to  inform  him  that  he  may  require  the  hearing  of  the  C6ise  to  be 
adjourned  for  forty-eight  hours. 

A  person  was  apprehended  at  seven  o'clock  in  the  evening,  and 
locked  up  all  night  in  a  police  cell ;  at  eight  o'clock  next  morning  he 
'was  asked  by  a  police  officer  if  he  wished  any  witnesses  called  for 
liim ;  he  mentioned  five.  At  ten  o'clock  he  was  placed  on  his  trial, 
and  a  complaint,  charging  him  with  theft,  which  had  been  prepared 
and  was  dated  that  morning,  was  read  over  to  him.  He  pleaded  not 
guilty.  The  Magistrate  asked  him  if  he  was  ready  to  go  on,  and  the 
accused  not  asking  for  an  adjournment,  the  case  proceeded.  Three 
witnesses  called  for  the  accused  were  examined,  and  other  two  had 
been  unable  to  attend.  The  accused  was  not  represented  by  counsel 
or  agent.  His  defence  was  an  alibi.  He  was  convicted,  and 
sentenced  to  fourteen  days'  imprisonment  This  sentence  was 
suspended. 

In  Gardiner  v,  Jones,  4th  March  1890  (17  R,  Just.,  44),  a 
person  accused  of  breach  of  the  peace  was  brought  up  before  a  Police 
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Court,  on  a  warrant  of  apprehension.  He  was  not  infonned  that  he 
was  Entitled  to  obtain  an  adjournment  to  prepare  his  defence.  He 
did  not  ask  an  adjournment  till  after  the  witnesses  for  the  prosecu- 
tion had  been  examined.  The  Magistrate  then  refused  it,  ^'  in  respect 
that  the  evidence  for  the  prosecution  had  been  finished,"  and  con- 
victed the  accused.  It  was  held,  in  a  suspension,  that  the  accused 
ought  to  have  been  informed  of  his  right  to  obtain  an  adjournment, 
and  that,  in  the  circumstances,  the  conviction  could  not  be 
sustained. 

479.  Court   may  Adjourn  Hearing  and  Detain 

Accused,  etc. — Subject  to  the  provisions  contained  in  the 
preceding  section,  no  adjournment  of  the  hearing  shall  take 
place  when  the  accused  pleads  not  guilty,  or  at  any  other 
stage  of  the  proceedings,  unless  the  Court  shall  think  fit,  for 
some  good  reason,  to  order  an  adjournment :  Provided  that, 
where  the  accused  has  been  brought  into  Court  upon  a  warrant 
of  apprehension,  it  shall  be  lawful  for  the  Court  to  grant 
warrant  to  detain  him  in  prison  or  in  police  cells  until  the 
period  to  which  the  hearing  shall  be  adjourned,  or  until  he  finds 
sufficient  security  to  appear  at  all  future  diets  of  the  Court. 

Where  an  adjournment  is  granted,  the  Court  may,  instead 
of  ordaining  the  accused  to  find  security  to  appear,  appoint 
the  accused  to  attend  the  sitting  of  the  Court  to  which  the 
case  is  adjourned,  under  a  suitable  penalty,  in  case  he  shall  fail 
to  appear;  and  if  the  accused  shall  fail  to  appear  at  the 
adjourned  diet,  not  only  may  the  penalty  contained  in  the 
bond  or  mentioned  in  the  order  of  adjournment  be  forfeited, 
but  warrant  may  be  granted  for  his  apprehension.  A  penalty 
contained  in  an  order  may  be  recovered  by  the  like  process  as 
is  herein  provided  for  the  recovery  of  a  penalty. in  a  forfeited 
bond. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  sec.  458  as  to  punishment  of  abettors,  and  sec.  491  as  to 
forfeited  bonds. 

In  Clark  v,  Stevenson,  19th  Nov.  1853  (1  Irv.,  309),  in  a 
prosecution  before  a  Burgh  Court,  the  prosecutor  craved  warrant  to 
summon  the  accused  to  appear  and  answer  to  the  complaint,  or  to 
apprehend  and  bring  him  into  Court  for  examination.  The  warrant 
following  on  this  prayer  was  "to  apprehend  and  bring  the  defender 
into  Court  for  examination,  and  to  cite  witnesses  for  both  parties." 
Having  been  brought  into  Court  under  this  warrant,  the  defender 
pleaded  guilty,  and  at  once  received  sentence  of  imprisonment. 
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Hdd^  that  this  proceeding  was  incompetent  and  that  the  proper 
course  was  to  have  taken  and  recorded  the  defender's  declaration. 

480.  Objections  to  Complaint. — No  objection  shall 

be  allowed  by  the  Court  to  any  complaint  under  this  Act  for 
any  alleged  defect  therein  in  substance  or  in  form,  or  for 
any  variance  between  any  such  complaint  and  the  evidence 
adduced  on  the  part  of  the  prosecutor  at  the  hearing  thereof, 
not  changing  the  character  of  the  offence  charged ;  but  if  any 
such  defect  or  variance  shall  appear  to  the  Court  to  be  such 
that  the  accused  has  been  thereby  deceived  or  misled,  it  shall 
be  lawful  for  the  Court  to  adjourn  the  hearing  to  some  future 
day,  and  at  the  same  time,  or  at  any  stage  of  the  proceedings, 
to  direct  such  amendment  to  be  made  upon  the  complaint  as 
may  appear  to  be  requisite,  not  changing  the  character  of  the 
offence,  and  such  amendment  shall  be  authenticated  by  the 
signature  or  initials  of  the  Magistrate  or  Clerk  of  Court. 

See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk," (19)  " Magistrate. ** 

In  Markland  v.  Her  Majesty's  Advocate,  8th  June  1891  (18  R., 
Just,  60),  the  Criminal  Procedure  (Scotland)  Act,  1887,  50  <fe 
51  Vict  c.  35,  sec.  62,  enacts:  "Where  any  act  set  forth  in  an 
indictment,  as  contrary  to  any  Act  of  Parliament,  is  also  criminal  at 
common  law,  or  where  the  facts  proved  under  such  an  indictment  do 
not  amount  to  a  contravention  of  the  Statute,  but  do  amount  to  a 
crime  at  common  law,  it  shall  be  lawful  to  convict  of  the  common- 
law  crime." 

A  person  was  charged  with  having,  while  an  undischarged 
bankrupt,  within  the  meaning  of  sec.  4  of  the  Bankruptcy,  Frauds, 
and  Disabilities  Act,  1884,  obtained  credit  exceeding  £20  from  a 
firm  of  bootmakers,  without  informing  them  that  he  was  an  undis- 
charged bankrupt,  contrary  to  sec.  4  of  said  Act.  The  evidence 
having  negatived  the  charge,  the  Sheriff-Substitute  allowed  further 
evidence  to  be  led  of  facts  not  mentioned  in  the  indictment,  with 
the  result  that  a  verdict  was  obtained  against  the  accused  of  the 
common-law  offence  of  falsehood,  fraud,  and  wilful  imposition,  and 
the  accused  was  sentenced  to  imprisonment. 

The  Court  suspended  the  conviction  and  sentence,  holding  that 
sec.  62  of  the  Criminal  Procedure  (Scotland)  Act,  1887,  did  not 
entitle  the  prosecutor  to  lead  evidence  to  prove  any  facts  not  libelled 
in  the  indictment,  and  thereafter  convict  of  a  common-law  offence 
which  had  not  been  charged  in  the  indictment. 

In  summary  prosecutions  under  the  Edinburgh  Municipal  and 
Police  Act,  1879,  it  is  suflficient  that  the  procedure  complies  with 
the  provisions  of  that  Act,  although  it  does  not  satisfy  the  require- 
ments of  the  Summary  Jurisdiction  Acts,  1864  and  1881. 

Questions  of  law  in  appeals  on  stated  cases,  in  the  form,  "  Whether 
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in  view  of  the  facts  found  proved  the  Magistrate  ought  to  have 
convicted,"  are  not  absolutely  incompetent,  but  ought  to  be  avoided. 

Case  in  which  Court  declined  to  answer  such  a  question. 

Opinions,  That  to  obtain  a  conviction  against  the  occupier  of 
premises  for  a  contravention  of  the  Edinburgh  Police  Act,  1879,  by 
being  in  the  possession  of  unsound  meat  as  or  for  human  food,  it  is 
not  essential  to  prove  that  the  accused  knew  either  of  the  meat  being 
in  his  premises  or  of  its  unsound  condition.  Dickson  v.  Linton, 
1st  June  1888  (15  R.,  Just,  76). 

The  Prevention  of  Crimes  Act,  1871,  sec.  12,  enacts  that  "where 
any  person  is  convicted  of  an  assault  on  any  constable  when  in  the 
execution  of  his  duty,  such  person  shall  be  guilty  of  an  offence  under 
this  Act." 

In  O'Brien  v.  MThee,  30th  Oct  1880  (8  R,  Just.,  8),  the  relevancy 
of  a  complaint  charging  an  offence  under  this  section  was  objected  to 
in  the  Police  Court,  on  the  groimd  that  it  did  not  set  forth  knowledge 
on  the  part  of  the  accused  that  the  persons  assaulted  were  constables 
in  discharge  of  their  duty.  The  Magistrate  repelled  the  objection, 
and  the  accused  was  convicted  and  sentenced. 

In  a  suspension,  brought  on  the  ground  that  no  offence  under  the 
Statute  had  been  relevantly  charged,  and  that  the  conviction  and 
sentence  being  outwith  the  Statute  might  be  set  aside  by  the  High 
Court — held,  (1)  thatthe  complaint  set  forth  a  good  chaise  in  substance, 
and  that  the  Magistrate  had  jurisdiction  to  decide  on  the  question  of 
relevancy;  and  therefore,  (2)  that  the  jurisdiction  of  the  High  Court 
was  excluded  by  sees.  131  and  132  of  the  Glasgow  Police  Act 

Opinions,  That  the  objection  to  the  relevancy  of  the  complaint  had 
been  rightly  repelled. 

481.  Procedure  at  Hearing. — At  the  hearing  of  the 

case  the  charge  shall  be  read  to  the  accused,  and  he  shall 
thereupon  be  required  to  plead  in  common  form,  and  the 
accused  may  then  state  objections  to  the  competency  or 
relevancy  of  the  complaint  or  proceedings ;  and  if  no  objec- 
tions are  stated,  or  if  such  objections  are  stated  and  repelled, 
or  are  obviated  by  amendment  of  the  complaint  or  adjourn- 
ment of  the  diet,  as  hereinbefore  provided,  the  accused's  plea 
shall  then,  or  at  such  adjourned  diet,  be  recorded,  and  the  plea, 
if  the  same  be  guilty,  shall  be  signed  by  the  Magistrate 
or  person  officiating  as  Clerk  of  Court,  and  if  the  plea  be  not 
guilty,  the  prosecutor  shall  proceed  to  establish  his  complaint  by 
such  evidence  as  is  competent,  and  the  accused  may,  if  be  think 
fit,  lead  such  evidence  as  is  competent,  after  which  the  Court 
shall  pronounce  judgment  at  the  same  or  any  adjourned  diet 

See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk,"  (19)  "Magis- 
trate ; "  see  p.  5,  "  person." 
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In  Meekison  and  Tutor  v,  Mackay,  15th  Feb.  1849  (Shaw,  Just., 
159),  circumstances  in  which  it  was  held  to  be  incompetent  to  try 
children,  of  the  ages  of  ten  and  twelve,  in  the  Police  Court,  in  the 
absence  of  their  parents,  whose  residences  were  well  known. 

In  M*Kenzie  v,  MThee,  28th  Jan.  1889  (2  White's  Just  Keports, 
188),  a  girl  of  ten  years  of  age,  while  with  her  mother  in  the  City 
Clothes  Market  in  Glasgow,  was  found  to  be  in  possession  of  articles 
missing  from  the  stalls.  The  mother  and  child  were  taken  to  the 
police  office.  No  charge  was  made  against  them.  They  were 
requested  to  appear  at  the  police  office  on  the  following  morning,  and 
allowed  to  go  home.  Two  police  officers  called  at  the  woman's  house 
the  same  afternoon,  and  again  told  the  woman  and  her  daughter  to 
be  at  the  police  office  on  the  following  morning,  but  no  citation  was 
given  them.  On  obeying  this  order  they  were  placed  at  the  bar,  and 
a  charge  of  theft  (under  the  Glasgow  Police  Act,  1866)  of  the 
articles  found  on  the  daughter  having  been  read  over  to  them,  they 
were  asked  to  plead.  No  intimation  was  given  them  of  this  charge, 
nor  were  they  informed  of  their  right  to  an  adjournment  They 
pleaded  not  guilty ;  and  evidence  having  been  led,  the  mother  was 
convicted  and  sentenced  to  imprisonment,  and  the  daughter  was 
ordered  to  be  sent  to  an  industrial  school  No  intimation  was  given 
to  the  huslmnd  that  his  wife  and  daughter  were  to  be  charged  with 
theft,  or  that  the  latter  was  to  be  sent  to  an  industrial  school,  and 
he-  was  not  present  when  the  sentence  and  order  were  pronounced. 
Hdd^  {diss.  Lord  Adam),  that  the  procedure  before  the  Magistrate 
convicting  the  mother  was  contrary  to  the  principles  and  practice  of 
the  criminal  law  of  Scotland ;  that  the  conviction  following  thereon 
was  funditus  null,  and  sentence  quashed ;  that  the  facts  set  forth 
disclosed  a  case  which  might  be  properly  brought  for  review 
to  the  High  Court  by  bill  of  suspension;  and  that  sees.  131 
and  132  of  the  Glasgow  Police  Act,  excluding  review,  except  at 
the  next  Circuit  Court  at  Glasgow,  in  the  circumstances  did  not 
apply.  Held,  that  the  order  sending  the  child  to  a  reformatory  having 
been  made  under  the  Industrial  Schools  Act,  and  not  under  the 
Glasgow  Police  Act,  seca  131  and  132  of  that  Act  did  not  apply, 
and  that  review  of  that  order  by  bill  of  suspension  was  competent 

In  Bolton  v,  Murdoch,  23rd  Jan.  1890  (17  R.,  Just,  22),  a  person 
was  charged,  under  the  Summary  Procedure  Act,  1864,  on  a  complaint 
under  the  Betting  Acts  of  1853  and  1874.  He  pleaded  not  guilty, 
and  the  diet  was  adjourned.  At  the  adjourned  diet  the  accused,  who 
in  the  meantime  had  obtained  professional  assistance,  was  again 
asked  to  plead,  but,  upon  the  advice  of  his  agent,  he  refused  to  do 
so,  on  the  ground  that  his  plea  had  already  been  recorded.  The  case 
went  to  trial,  and  he  was  convicted.  He  brought  a  suspension,  on 
the  ground  that  the  complaint  was  irrelevant,  for  want  of  specification. 
The  Court  refused  the  suspension,  holding  that  the  objection  ought  to 
have  been  stated  before  the  case  went  to  trial,  and  could  not  be  pleaded 
in  the  Court  of  Appeal  to  the  effect  of  suspending  the  conviction. 

Opinion^  per  Lord  Shand,  That  a  complaint  charging  a  contra- 
vention of  sees.  1  and  3  of  the  Betting  Act  of  1853,  as  extended  to 
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Scotland  by  the  Betting  Act  of  1874,  ought,  in  order  that  the 
accused  may  be  informed  of  the  case  which  he  is  called  upon  to  meet, 
to  set  forth,  so  far  as  known  to  the  prosecutor,  the  name  or  names  of 
the  persons  with  whom  the  betting  transactions  are  alleged  to  have 
taken  place  in  the  premises  said  to  be  used,  and  also  the  nature  of 
the  transactions  for  which  the  premises  were  opened,  kept,  or  used. 

In  Cochrane  v.  Ferguson,  27th  Oct.  1882  (10  R.,  Just,  18),  in  a 
Police  Court  an  accused  person  tendered  a  modified  plea,  which  was 
recorded,  but  was  not  accepted  by  the  Procurator -Fiscal.  The 
Magistrates  convicted  the  accused  of  the  crime  charged,  "  in  respect 
of  the  above  judicial  plea  of  guilt  and  the  evidence  adduced,''  and 
imposed  a  fine,  which  was  paid.  The  accused,  having  come  to  know 
of  the  terms  of  the  conviction,  brought  a  suspension.  Held,  that  the 
conviction  was  null,  as  bearing  to  proceed  partly  on  the  plea  of  guilty 
and  partly  on  the  evidence  adduced,  and  that  there  had  been,  in  the 
circumstances,  no  such  acquiescence  or  delay  on  the  part  of  the  accused 
as  to  bar  him  from  pleading  that  nullity.     Conviction  suspended. 

482.  In  certain  oases  Magistrate  may  proceed 
in  absence  of  Accused,  and  may  allow  another 

Person  to  appear  for  him. — Where,  in  the  Police  Court 
of  any  burgh  under  this  Act,  a  person  accused  of  an  offence 
for  which  the  punishment  is  a  pecuniary  penalty  only 
(recoverable  by  diligence  or  enforceable  by  imprisonment) 
fails  to  appear  after  being  duly  cited,  the  following  provisions 
shall  be  in  the  option  of  the  Magistrate : — 

(a.)  The  Magistrate  may  adjourn  the  trial  to  another  diet, 
and  ordain  the  attendance  of  the  accused  at  such  diet : 

(6.)  The  Magistrate  may  proceed  to  try  the  case  in  the 
absence  of  the  accused : 

(c.)  The  Magistrate  may  allow  any  other  person  to  appear 
and  plead  for  and  defend  the  accused,  provided  the  Magistrate 
is  satisfied  that  such  person  has  authority  from  the  accused 
so  to  do : 

(d.)  The  Magistrate,  if  of  opinion  that  the  personal  presence 
of  the  accused  is  necessary  in  order  that  he  may  be  identified 
by  the  witnesses  or  for  any  other  reason,  may  require  the 
personal  presence  of  the  accused  accordingly,  and,  if  need  be, 
grant  warrant  for  his  apprehension. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
trate ; "  see  p.  5,  "  person  ; "  sec  487  as  to  imprisonment  on  failure 
to  pay  penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

In  Collins  r.  Lang,  3rd  Nov.  1887  (15  R.,  Just,  7),  it  was  held 
that  when  a  prosecutor  deserts  a  complaint  pro  loco  et  teinpore,  the 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2,  709 

complaint  falls,  and  it  is  incompetent  again  to  cite  the  accused  to 
answer  to  it,  though  the  prosecutor  may  raise  a  new  complaint  in  the 
same  terms. 

A  person  accused  before  a  Glasgow  Police  Court,  having  appeared 
to  answer  to  the  complaint,  the  diet  was,  on  the  prosecutor's  motion, 
deserted  pro  loco  et  tempore,  and  he  was  liberated,  and  a  pledge  he 
had  left  for  his  appearance  was  returned  to  him.  The  prosecutor, 
into  whose  hands  the  complaint  had  come  subsequently,  obtained  a 
warrant  to  re-cite,  and  it  was  again  served  upon  the  accused.  He 
did  not  appear,  but  was  apprehended,  tried,  cmd  convicted.  In  a 
suspension  of  the  proceedings  brought  by  him,  it  was  maintained 
that  a  suspension  was  incompetent,  his  remedy  being  under  the 
Local  Police  Act,  which  prescribed  a  different  mode  of  appeal,  or 
being  by  appeal  on  a  stated  case  under  the  Summary  Prosecutions 
Appeals  Ac^  1875.  Held,  that  the  objection  could  not  be  sustained, 
because  the  proceedings  against  him  under  the  new  citation  were 
fundamentally  null,  and  therefore  liable  to  suspension. 

In  Cogan  or  Devany  v.  Anderson,  16th  Dec.  1854  (1  Irv.,  Just., 
588),  the  Inverness  Burgh  Police  Act,  1847,  authorises  the  Magis- 
trates and  Sheriff  to  frame  regulations  for  summary  proceedings.  A 
panel  convicted  of  reset  of  theft  appealed  to  the  Court  of  Justiciary, 
on  the  ground  that  the  proceeding  was  irregular,  as  she  had  received 
no  notice,  before  coming  to  the  police  office,  that  she  was  to  be  tried 
for  that  crime.  It  was  answered  by  the  prosecutor,  that  the 
appellant  was  told  five  days  before  that  she  would  be  tried  for  reset, 
and  on  the  morning  of  the  trial  she  was  told  to  come  up  to  the  police 
office  as  she  was  wanted.  Held,  that  this  was  not  sufficient  intima- 
tion, and  the  conviction  set  aside. 

In  Wright  v.  Dewar,  27th  Nov.  1873  (2  Coup.,  504),  a  person 
convicted  and  sentenced  in  a  Police  Court,  under  the  powers  con- 
ferred by  the  General  Police  Act  of  1862,  brought  a  suspension  on 
the  ground  of  illegality  and  oppression,  averring  that  after  the  case 
had  been  disposed  of  by  his  bail-bond  being  declared  forfeited  for  non- 
appearance, he  was  apprehended  and  tried  upon  the  same  complaint  at 
a  late  hour  of  the  evening  of  the  same  day,  in  the  absence  of  his  agent ; 
that  adjournment  had  been  refused,  and  his  witnesses  excluded  from 
the  Court  Held,  upon  a  report  by  the  Sheriff-Substitute,  on  a  remit 
made  to  him  to  inquire  and  report  before  answer  as  to  the  competency 
of  suspension,  that  although  the  facts  might  have  warranted  suspen- 
sion, notwithstanding  the  limitation  of  review  in  sec.  430  of  the 
Police  Act,  the  illegality  and  oppression  averred  had  not  been  proved, 
and  suspension  refused  accordingly. 

Held,  that  the  adoption  of  the  Summary  Procedure  Act  in  a  pro- 
secution before  the  Police  Courts  has  not  the  effect  of  superseding  or 
rendering  inoperative  clauses  limiting  review,  contained  in  the  special 
Act  under  which  the  prosecution  is  brought 

483.  Magistrates  may  Dismiss  with  an  Admoni- 
tion.— The  Magistrate  may  in  his  discretion,  if  such  course 
appears  to  meet  the  justice  of  the  case,  dismiss  any  person 
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found  guilty  of  a  statutory  or  common-law  offence  with  an 
admonition. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;"  see  p. 
5,  "person." 

484.  As  to  Signing  of  Convictions  and  Warrants. 

— Any  Magistrate,  though  out  of  his  jurisdiction,  may  sign 
any  conviction,  judgment,  or  warrant  under  this  Act,  provided 
the  evidence  and  every  other  proceeding  necessary  to  support 
such  conviction,  judgment,  or  warrant,  shall  have  been  before 
him  when  within  his  jurisdiction. 

See  sub-head  (19),  sec.  4,  for  definition  of  "  Magistrate." 

485.  Warrants  may  be  issued  for  Apprehen- 
sion of  Witnesses. — If  any  person  cited  as  a  witness  or 
haver  shall  neglect  or  refuse  to  appear  at  the  time  and  place 
appointed  by  the  citation,  and  no  just  excuse  shall  be  offered 
in  his  behalf,  it  shall  be  lawful  for  the  Magistrate  to  issue  a 
warrant  for  his  apprehension ;  or,  if  the  Magistrate  shall  be 
satisfied  by  evidence  upon  oath  that  it  is  probable  that  such 
person  will  not  attend  without  being  compelled  so  to  do,  it 
shall  be  lawful  for  the  Magistrate  to  issue  a  warrant  in  the 
first  instance  for  the  apprehension  of  such  person ;  and  any 
witness  or  haver  who  shall  wilfully  fail  to  attend  after  being 
duly  cited,  or  who  shall  refuse  to  be  sworn  or  to  be  examined 
on  affirmation,  or  who,  after  the  oath  or  affirmation  has 
been  administered  to  him,  shall  refuse  to  answer  any  question 
which  the  Magistrate  shall  allow,  or  to  produce  documents  in 
his  possession  when  required  by  the  Magistrate,  may  be 
summarily  punished  for  his  contempt  by  imprisonment  or 
fine,  such  punishment  not  exceeding  that  which  the  Magis- 
trate would  be  entitled  to  award  in  case  of  conviction  upon 
the  complaint. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;"  see  p. 
5,  "person;"  see  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  sees.  500  and  501  for  penalty  on  repetition  of  offences  and 
power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

In  Petrie  v.  Angus,  10th  Dec.  1889  (17  R,  Just.,  3),  a  contempt 
of  Court  may  be  punished  by  the  Court  to  which  the  contempt  is 
offered,  either  incidentally  to  the  proceedings  with  which  the  Court 
is  then  engaged,  or  by  way  of  summary  complaint  presented  within 
a  reasonable  time  after  the  contempt  alleged. 

The  Summary  Procedure  Act,  1864,  sec  10,  enacts:  "Any  witness 
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who  shall  wilfully  fail  to  attend  after  being  duly  cited  .  .  .  may  be 
summarily  punished  for  his  contempt  by  imprisonment  or  fine,  such 
fine  not  exceeding  that  which  the  Court  would  be  entitled  to  award 
upon  conviction  upon  the  complaint.*' 

A  witness,  who  was  duly  cited  to  a  diet  of  a  Police  Court,  having 
wilfully  failed  to  appear,  was  within  a  few  days  thereafter  prosecuted 
before  a  different  judge  in  the  same  Court,  at  the  instance  of  the 
public  prosecutor  for  contempt  of  Court,  and  was  convicted.  In  a 
suspension  of  the  conviction,  lidd^  that  it  was  competent  to  proceed 
by  way  of  separate  complaint,  and  conviction  upheld. 

The  Public  Houses  Amendment  (Scotland)  Act,  1862,  sec.  27, 
also  gives  Magistrates  trying  complaints  under  the  Act  power  to 
adjudge  witnesses  who  should  "  prevaricate  or  wilfully  conceal  the 
truth,"  to  be  imprisoned  for  a  period  not  exceeding  sixty  days,  without 
formal  complaint  and  in  a  summary  manner ;  and  provides  that  "  the 
sentence  awarding  such  punishment  shall  set  forth  shortly  the  nature 
of  the  offence."  HeU,  in  Soutar  v,  Stirling,  26th  May  1888  (15  R., 
Just.,  62),  that  under  this  enactment  the  particulars  of  the  offence 
must  be  specified  in  the  sentence,  and  that  a  sentence  which  merely 
found  the  witness  "  guilty,  while  under  examination  on  oath,  of  pre- 
varication and  wilfully  concealing  the  truth,"  fell  to  be  quashed. 

The  Police  and  Improvement  Act^  1850,  sec.  360,  gives  to  Magis- 
trates trying  complaints  brought  under  it,  power,  "if  any  person, 
when  on  examination  on  oath  ..."  before  them,  "  shall  prevari- 
cate or  wilfully  conceal  the  truth,"  to  adjudge  such  person,  "  in  open 
Court  and  in  a  summary  manner,"  to  imprisonment  not  exceeding 
thirty  days ;  "  and  the  sentence  awarding  such  imprisonment  shall 
set  forth  the  nature  of  such  offence."  Held,  in  Blake  v.  Macdonald, 
5th  March  1890  (17  R,  Just,  46)— following  Soutar  r.  Stirling,  26th 
May  1888  (15  R.,  Just,  62) — that  a  sentence  which  stated  that  a 
witness  "  wilfully  concealed  the  truth,  and  persisted  in  such  conceal- 
ment after  having  been  duly  cautioned,"  did  not  sufficiently  set  forth 
the  nature  of  the  offence,  and  must  therefore  be  set  aside. 

In  Black  r.  Laing,  29th  Oct  1879  (7  R.,  Just,  1),  John  Black 
and  William  Black  were  charged  at  common  law  with  having  been 
guilty  of  the  crime  of  malicious  mischief,  "  in  so  far  as  on  24th  July 
1879,  in  or  near"  the  old  town  green,  "within  the  burgh  of  Alloa, 
they  did  wickedly,  feloniously,  and  maliciously  break  down  and 
destroy  4  feet  or  thereby  of  a  paling  enclosing  a  part  of  the  said 
green,  presently  occupied  by  Henry  Gray,  the  said  fence  being  the 
property  of  the  said  Henry  Gray." 

The  case  was  tried  in  the  Police  Court,  and  the  Magistrate  found 
the  charge  proven,  and  convicted  the  accused,  who  took  an  appeal  to 
the  High  Court  of  Justiciary. 

The  Court  held  that  though  the  conduct  of  the  appellant  was  perhaps 
not  to  be  commended,  yet  in  the  circumstances  he  was  justified  in 
removing  the  barrier  erected  across  his  access,  and  that  any  question 
as  to  his  right  fell  to  be  settled  by  a  civil  action  rather  than  criminally 
in  the  Police  Court  They  therefore  unanimously  quashed  the  convic- 
tion, and  found  the  appellant  entitled  to  £7,  78.  of  modified  expenses. 
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486.  Examination  of  Witnesses. — Where,  from  the 

absence  of  witnesses  for  the  prosecutor  in  any  complaint,  or 
from  any  other  cause,  it  becomes  necessary  to  adjourn  the 
diet,  and  where  witnesses  for  the  accused  in  such  prosecutions 
are  in  attendance,  it  shall  be  lawful  for  the  Magistrate,  at  the 
request  of  the  accused  person,  and  if  the  Magistrate  in  the 
circumstances  shall  deem  it  proper,  to  take  the  evidence  of 
the  witnesses  for  the  accused  before  the  proof  for  the  prosecu- 
tion has  been  led  or  concluded ;  but  the  accused  shall  in  all 
such  cases  be  entitled  to  lead  additional  evidence  after  the 
prosecutor's  case  has  been  concluded. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;''  see  p. 
5,  "person." 

487.  In  Default  of  paying  Fines,  Parties  to  be 

Imprisoned.  —  The  Magistrate  may  sentence  any  person 
found  liable  in  a  pecuniary  penalty  to  imprisonment  until  the 
same  is  paid,  but  in  no  case  shall  the  period  of  imprisonment 
for  non-payment  exceed  the  respective  periods  hereinafter 
specified. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;"  p.  5, 
"person;"  see  sec.  487  as  to  imprisonment  on  failure  to  pay 
penalty,  etc.,  sees.  500  and  501  for  penalty  on  repetition  of  offences 
and  power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

In  Paton  v.  Linton,  8th  June  1880  (4  Coup.,  338),  objection  to  a 
complaint  under  sec.  278  of  the  Edinburgh  Municipal  and  Police 
Act,  1879,  that  it  did  not  set  forth  a  modus^  repelled.  Hdd,  also, 
competent  for  a  judge  of  the  Police  Court,  in  inflicting  a  fine  for  a 
first  offence  under  said  section,  to  add  to  the  sentence  an  award  of 
imprisonment,  not  exceeding  sixty  days,  until  the  said  fine  should 
be  paid.  Also,  that  it  was  within  the  discretion  of  such  judge,  in 
terms  of  sec.  338  of  the  Statute,  to  adjourn  the  trial,  after  evidence 
for  the  prosecution  has  been  partly  adduced,  to  enable  the  prosecutor 
to  procure  and  adduce  evidence  for  the  purpose  of  laying  a  founda- 
tion for  questions  to  be  put  to  witnesses  for  the  prosecution. 

488.  Power  to  order  Offenders  to  find  Cantion 
for  Good  BehaYionr  in  lien  of  Punishment. — It  shall 
be  lawful  for  the  Magistrate,  in  lieu  of  any  punishment  by 
imprisonment  or  fine,  to  ordain  any  offender  to  find  caution 
lor  good  behaviour  for  any  period  not  exceeding  six  months,  and 
under  a  penalty  not  exceeding  £20  ;  and,  in  the  case  of  any 
oflTence  committed  by  a  child  of  not  more  than  twelve  years  of 
age,  it  shall  be  lawful  for  the  Magistrate  to  summon  the  parent 
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or  Other  guardian  of  such  child  to  appear  in  Court,  and  to  ordain 
such  parent  or  guardian  to  find  caution  for  the  good  behaviour 
of  such  child  as  aforesaid ;  and  to  sentence  the  person  ordained 
to  find  such  caution  to  be  imprisoned  till  caution  be  found, 
but  not  exceeding  the  respective  periods  hereinafter  specified : 
Provided  always,  that  no  parent  or  guardian  shall  be  liable,  in 
terms  of  this  section,  either  to  imprisonment  for  failure  to 
find  caution,  or  to  forfeiture  of  the  caution  when  found,  if 
such  parent  or  guardian  prove  that  he  exercised  all  due  care 
to  control  the  child,  and  to  prevent  the  commission  of  offences 
by  such  child. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;'*  p.  6, 
"person.",  The  expression  "month"  means  calendar  month.  See 
sec  3,  Interpretation  Act,  1889,  52  &  53  Vict,  c  63. 

In  Farquharson  v,  Guthrie,  15th  July  1884  (11  R,  Just.,  55),  a 
boy,  fifteen  years  old,  pleaded  guilty  in  a  Police  Court  to  assault- 
ing a  woman  by  striking  her  once  on  the  face  to  the  eff'usion  of 
blood,  and  was  sentenced  to  be  imprisoned  for  ten  days,  and  there- 
after to  be  sent  to  a  reformatory  school  for  four  years,  under  the 
provisions  of  the  Eeformatory  Schools  Act,  1866,  sec.  14.  He 
brought  a  suf^pension,  alleging  that  he  had  been  hutried  ofi^  to  the 
Court,  and  without  notice  to  his  parents,  and  without  legal  advice 
had  been  asked  to  plead,  and  had  in  his  confusion  pleaded  guilty, 
under  a  misunderstanding  as  to  the  nature  of  the  charge.  Six 
previous  Police  Court  convictions  of  other  offences  than  assault 
were  produced  in  the  High  Court. 

The  Court,  in  reapect  of  the  trifling  nature  of  the  offence,  and  of 
the  want  of  notice  to  the  boy's  parents,  suspended  the  conviction,  in 
so  far  as  regarded  the  order  of  detention  in  the  reformatory  school. 

See  also  M'Kenzie  v,  M'Phee,  referred  to  under  sec.  481. 

489.  Or  to  find  Caution  in  addition  to  Imprison- 
ment or  Fine. — It  shall  be  lawful  for  the  Magistrate,  in 
addition  to  any  punishment  by  imprisonment  or  fine,  to 
ordain  the  offender  to  find  caution  as  aforesaid,  from  and 
after  the  expiry  of  the  term  of  imprisonment,  or  from  and 
after  the  payment  of  the  fine  or  pecuniary  penalty  specified 
in  the  said  sentence,  or  from  and  after  the  expiry  of  the  term 
of  imprisonment  for  non-payment  thereof;  and  in  case  such 
caution  shall  not  then  be  found,  it  shall  be  lawful  to  sentence 
the  person  ordained  to  find  such  caution  to  be  further 
detained  in  prison  beyond  the  expiry  of  said  term  of  im- 
prisonment, until  such  caution  be  found ;  but  in  no  case  shall 
the  whole  period  of  imprisonment,  including  the  period  of 
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detention  for  not  finding  such  caution,  exceed  sixty  days, 
except  as  hereinafter  provided. 

See  sub-head  (19),  sec.  4,  for  definition  of  '* Magistrate;"  p.  6, 
*'  person ; ''  see  sec.  501  as  to  periods  of  imprisonment 

400.  Punishment  for  Common-Law  Offences. — The 

Magistrate  may  either  sentence  the  accused,  on  conviction  for 
common -law  crimes  or  offences,  to  imprisonment,  with  or 
without  hard  labour,  for  any  period  not  exceeding  two 
months,  or  he  may  impose  a  fine  not  exceeding  £10,  and, 
failing  payment  thereof,  award  imprisonment,  not  exceeding 
the  respective  periods  after  specified ;  and  in  lieu  of,  or  in 
addition  to,  either  of  these  modes  of  punishment,  he  may 
order  the  accused  to  find  security  for  good  behaviour  for  any 
period  not  exceeding  six  months,  and  under  a  penalty  not 
exceeding  £20,  and  failing  the  finding  of  such  security,  he 
may  award  imprisonment,  or  additional  imprisonment  not 
exceeding  the  respective  periods  after  specified,  but  in  no 
case  shall  the  total  imprisonment  exceed  sixty  days,  except 
as  hereinafter  provided. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate ; "  see  sec 
487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  500  and  501 
for  penalty  on  repetition  of  offences  and  power  to  mitigate,  and  sec. 
458  as  to  punishment  of  abettors.  There  is  an  inconsistency  in  this 
section.  The  first  part  authorises  the  Magistrate  to  award  imprison- 
ment for  two  months,  or  to  impose  a  fine,  and  failing  payment 
imprisonment  for  two  months.  The  latter  part  authorises  the 
Magistrate  in  lieu  of,  or  in  addition  to  either  of  these  modes  of  im- 
prisonment, to  order  the  accused  to  find  security  for  good  behaviour 
under  a  penalty,  failing  which  he  may  award  imprisonment^  or 
additional  imprisonment^  not  exceeding  the  respective  periods  after 
specified,  but  in  no  case  shall  the  total  imprisonment  exceed  sixty 
days,  except  as  hereinafter  provided."  The  "hereinafter  provided" 
evidently  refers  to  sec.  501,  wherein  the  maximum  period  of  im- 
prisonment is  two  months.  There  will  be  great  danger  in  working 
out  these  impracticable  provisions,  and  it  will  be  safer  to  adhere  to 
the  maximum  of  sixty  days. 

Grant  v.  Grant,  3rd  Dec.  1885  (2  Irv.,  277).  In  a  prosecution 
under  sec.  3  of  the  Statute  4  Geo.  lY.  c.  34,  the  Justices  committed 
the  defender,  and  sentenced  him  to  be  imprisoned  for  a  period  not 
exceeding  two  calendar  months.  The  conviction  was  suspended,  in 
respect  that  no  definite  term  of  imprisonment  had  been  awarded. 

But  see  Paton  v.  Linton  (4  Coup.,  338),  supra,  p.  712. 

491.  For  Recovery  of  Forfeited  Bail-Bonds  and 
Bonds  of  Caution. — When  any  person  shall  be  appre^ 
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hended,  and  afterwards  liberated  on  bail  and  shall  fail  to 
appear,  or  when  any  person  who  shall  have  found  caution  for 
good  behaviour,  or  for  keeping  the  peace  as  aforesaid,  shall 
commit  a  new  offence  inferring  forfeiture  of  such  caution,  it 
shall  be  lawful  for  the  Magistrate,  on  the  motion  of  the 
Burgh  Prosecutor,  to  declare  the  sum  contained  in  the  bail- 
bond  or  bond  of  caution  to  be  forfeited,  and  to  order  the 
cautioner  to  be  charged  to  make  payment  thereof  to  the 
Clerk  within  six  days  after  the  date  of  such  charge,  and  in 
default  of  such  payment,  after  the  lapse  of  such  period,  to 
grant  warrant  for  apprehending  and  imprisoning  the  cautioner 
till  the  said  sum  be  paid,  but  which  period  of  imprisonment 
shall  not  exceed  the  respective  periods  hereinafter  specified 
from  the  time  of  incarceration,  and  after  such  imprisonment 
no  further  procedure  against  the  cautioner  shall  be  competent 
on  the  bond ;  and  when  any  money  or  other  article  shall  be 
deposited  by  any  person  as  a  security  for  his  appearance,  and 
such  person  shall  fail  to  appear,  it  shall  be  competent  to  the 
Magistrate  to  declare  such  deposit  to  be  forfeited ;  and  if  it 
be  money,  it  shall  be  forthwith  ordered  by  the  Magistrate  to 
be  paid  to  the  Clerk ;  and  if  it  be  not  money,  such  article  so 
deposited  shall  be  ordered  by  the  Magistrate  to  be  sold  by 
public  auction,  then  or  at  some  periodical  sale,  and  the  free 
proceeds  shall  be  paid  to  the  Clerk,  and  in  both  cases 
accounted  for  by  him,  along  with  the  forfeitures,  penalties, 
and  fines,  to  the  Collector,  and  applied  in  the  same  manner 
as  forfeitures,  penalties,  and  fines  are,  by  the  provisions  of 
this  Act,  directed  to  be  applied.  ^ 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (8)  "Clerk," 
(19)  "Magistrate;"  see  p.  5,  "person;"  sec.  461,  "Burgh  Prose- 
cutor;" see  sec.  501  as  to  periods  of  imprisonment,  and  sec.  498 
as  to  "application  of  penaltie&" 

492.  Cautioners  in  Bonds  may  subscribe  by  Hark. 

— Any  bail  bond,  or  bond  of  caution,  the  cautioner  in  which 
is  unable,  or  shall  declare  he  is  unable,  to  subscribe  his  name, 
shall  be  valid  and  effectual  if  such  cautioner  shall  adhibit  to 
such  bond  his  mark,  in  presence  of  two  witnesses,  who  shall 
subscribe  the  said  bond  in  testimony  thereof. 

The  mark  must  be  adhibited  to  the  bond  in  presence  of  two 
witnesses,  and  the  bond  should  bear  a  docquet  that  the  cautioner 
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declared  he  was  unable  to  subscribe,  and  that  the  mark  was  so 
adhibited. 

493.  Warrant  of  Commitment — In  all  cases  where 

imprisonment  takes  place,  a  short  extract  of  the  charge  and 
sentence,  signed  by  the  Clerk  of  the  Police  Court  or  his 
depute,  shall  be  suflScient  warrant  of  commitment :  Provided 
always,  that  any  person  sentenced  to  imprisonment,  or  to  im- 
prisonment in  consequence  of  non-payment  of  any  pecuniary 
tine,  penalty,  forfeiture,  or  expenses,  or  for  want  of  caution 
being  found,  or  otherwise,  may  be  detained  in  the  police 
office  or  police  cells  for  a  reasonable  time,  to  allow  of  such 
extract  being  made,  such  time  not  exceeding  in  any  case 
twelve  hours. 

See  sub -head  (8),  sec.  4,  for  definition  of  "Clerk;"  sec  460, 
"Clerk  of  Police  Court;"  see  p.  5,  "person." 

494«  Police  Officers  may  be  dismissed  by  Ha^ 

trates.  —  It  shall  be  lawful  for  the  Magistrates,  on  the 
report  of  any  one  Magistrate,  without  the  necessity  of  any 
complaint,  to  direct  the  Chief  Constable  to  dismiss  any  con- 
stable under  him  whose  conduct  in  any  proceedings  that 
shall  form  the  subject  of  investigation  before  the  Magistrate 
shall,  in  the  opinion  of  the  Magistrate,  render  such  constable 
unfit  to  be  any  longer  retained  in  the  police  establishment, 
and  such  constable  shall  be  dismissed  accordingly;  but  the 
Magistrates  may  make  further  inquiry,  and  may  decline  to 
give  efifect  to  the  report 

See  sub-head  (19),  sec  4,  for  definition  of  "  Magistrate,"  (20) 
"  Magistrates." 

See  M^Murchy  v.  Campbell,  21st  May  1887  (14  R.,  725),  where 
a  police  officer  brought  an  action  of  damages  for  slander  against  an 
Inspector  of  Police  and  a  Procurator-Fiscal,  stating  that  they,  acting 
in  concert,  or  one  or  other  of  them,  had,  maliciously  and  without 
probable  cause,  prepared  and  sent  to  the  pursuer's  superior  officer, 
the  Chief  Constable  of  the  county,  a  report,  falsely  stating  that  there 
were  current  in  certain  parts  of  the  county  rumours  to  the  effect 
that  he  had  been  guilty  of  immoral  conduct,  and  that  an  official 
investigation  as  to  his  conduct  was  required,  in  consequence  of 
which  report  he  had  been  suspended  for  a  time  from  duty,  and  had 
suffered  in  feelings  and  reputation.  Held,  having  regard  to  the 
nature  of  the  report  and  its  privileged  character,  that,  in  order  to 
the  relevancy  of  such  an  action,  a  specific  statement  of  the  grounds 
on  which  malice  was  to  be  inferred  was  required,  and  that,  such  not 
being  given,  the  action  was  irrelevant. 
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Opinion,  That  an  action  will  not  lie  against  a  police  officer  in 
respect  of  defamatory  statements  made  in  a  report  sent,  in  the  dis- 
charge of  his  duty,  to  his  superior  officer. 

495.  Proceedings  not  to  be  Yoid  for  want  of 
Fonn,  and  Judgments  to  be  final. — ^No  order,  judgment, 

record  of  conviction,  or  other  proceeding  whatsoever,  con- 
cerning any  prosecution  instituted  before  the  Magistrates, 
shall  be  quashed  for  want  of  form,  and  no  warrant  of  im- 
prisonment, and  no  extract  of  judgment,  shall  be  held  void 
by  reason  of  any  defect  of  form  therein,  provided  it  be 
inferred  therefrom  that  it  is  founded,  or  has  proceeded,  on  a 
conviction  or  judgment,  and  there  be  a  valid  conviction  or 
judgment  to  sustain  the  same ;  and  all  judgments  and 
sentences  pronounced  by  the  Magistrate  shall  be  final  and 
conclusive,  and  not  subject  to  suspension,  or  appeal,  or  any 
other  form  of  review,  or  stay  of  execution,  unless  on  the 
ground  of  corruption,  malice,  or  oppression  on  the  part  of  the 
Magistrate,  or  of  such  deviations,  in  point  of  form,  from  the 
statutory  enactments  as  the  Court  of  review  shall  think  took 
place  wilfully,  or  of  incompetency,  including  defect  of  juris- 
diction of  the  Magistrate ;  and  such  suspension,  or  appeal,  or 
review,  or  stay  of  execution,  must  be  presented  before  the 
next  sitting  of  the  High  Court  of  Justiciary  within  the 
circuit,  or,  where  there  is  no  circuit,  before  the  High  Court 
of  Justiciary  at  Edinburgh,  in  the  manner  and  by  and  under 
the  rules,  limitations,  conditions,  and  restrictions,  which  shall 
from  time  to  time  be  prescribed  by  the  said  High  Court  of 
Justiciary :  Provided  that — 

(1.)  Prosecutions  under  this  Act  shall  be  subject  to  the 
provisions  of  the  Summary  Prosecutions  Appeals  (Scotland) 
Act,  1875,  and  any  Act  amending  the  same : 

(2.)  Where,  by  this  Act,  jurisdiction  is  given  to  the  Magis- 
trates to  try  any  offence  created  by  a  Statute,  which  expressly 
provides  an  appeal,  such  appeal  shall  still  be  competent. 

See  sub-head  (20),  sec.  4,  for  definition  of  "Magistrates,"  (19) 
"Magistrate." 

In  Lochrie  v,  Molison,  21st  June  1864  (1  Irv.,  506),  objec- 
tions repelled  to  the  regularity  of  a  conviction  under  the  Airdrie 
Police  Act  —  (1)  That  the  sentence  was  vitiated  by  interline- 
ations and  supcrinductions ;  (2)  That  the  warrant  of  imprison- 
ment did  not  refer  with  sufficient  distinctness  to  the  complaint  on 
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which  it  bore  to  proceed,  in  respect  that  the  complaint  was  against 
two  defenders,  while  the  extract  or  vrarrant  of  imprisonment  made 
mention  only  of  the  suspender ;  (3)  That  the  warrant  of  imprison- 
ment did  not  set  forth  the  sentence  awarded  against  each  of  the 
two  defenders ;  (4)  That  the  name  of  the  sospender  was  not  inserted 
in  the  warrant  of  imprisonment  in  the  manner  prescribed  by  the 
Schedule  of  the  Statute. 

In  Watson  and  Another  v.  Stuart,  3rd  July  1878  (4  Coup.,  67), 
suspension  of  a  conviction  and  sentence,  on  the  ground  that  the 
public  prosecutor  had  been  allowed  to  speak  last  at  a  trial  upon  a 
summary  complaint  for  the  crime  of  theft,  refused  in  the  circum- 
stances, and  in  respect  there  was  no  objection  taken  at  the  time. 

Held,  also,  that  an  allegation  on  the  part  of  the  accused,  that  no 
proof  was  adduced  at  the  trial  to  show  that  the  articles  stolen  were 
in  the  possession  of  the  owners  during  the  time  libelled  in  the  com- 
plaint, was  insufficient  to  entitle  them  to  obtain  an  order  from  the 
Court  for  production  of  the  notes  of  the  evidence  taken  by  the 
Sheriff;  and  observed,  that  the  Court  has  for  long  treated  the 
judgment  in  cases  brought  before  a  Police  Magistrate  under  the 
Act  9  Geo.  lY.  c.  29,  as  final,  unless  upon  a  statement  of  the 
occurrence  of  some  substantial  error  or  injustice. 

In  Murphie  v,  Malcolm,  5th  AprU  1872  (2  Coup.,  217), 
a  conviction  having  followed  upon  one  of  two  complaints  before 
a  Police  Court,  the  other  not  having  been  proceeded  with,  the 
person  convicted  appealed;  but  in  his  appeal  the  conviction  was 
erroneously  said  to  have  followed  upon  the  complaint,  upon  whicli 
no  procedure  had  been  taken  —  motion  to  be  allowed  to  amend 
refused,  and  appeal  dismissed. 

In  Smith  v,  Graham,  16th  July  1873  (2  Coup.,  479),  an  inter- 
locutor of  a  Police  Court,  continuing  a  criminal  diet  to  the  22nd 
current,  bore  to  be  dated  19th  May  187  ,  the  day  of  the  month 
being  written  on  an  erasure,  and  the  year  omitted  to  be  filled  in« 
The  accused  appeared  at  the  adjourned  diet,  pleaded  not  guilty, 
and  after  trial  was  convicted.  A  suspension  of  the  conviction,  on 
the  ground  that  no  interlocutor  continuing  the  diet  was  pronounced 
and  signed  on  the  19th,  or,  at  all  events,  that  such  interlocutor  was 
vitiated  in  essentialibus,  and  the  libel  had  therefore  fallen,  repelled, 
and  held  that  the  accused,  having  appeared  and  pleaded,  was  barred 
from  founding  on  the  objection. 

In  Gallic,  etc,  v.  Ferguson,  21st  Nov.  1883  (11  R.,  Just,  13),  the 
record  of  a  conviction  in  a  Police  Court  bore  that  certain  of  the  accused 
were  "  to  forfeit  and  pay  the  sum  of  20s.  each  of  penalty,"  and  that 
the  others  were  "  to  forfeit  and  pay  the  sum  of  15  each  of  penalty." 
Fines  of  20s.  and  15s.  respectively  were  paid.  In  a  suspension,  field 
that  the  omission  of  the  word  "  shillings  "  in  the  second  case  did  not 
vitiate  the  conviction.   See  also  Stewart  v.  M*Niven  (18  R,  Just.,  36). 

In  Boyce  v,  Shaw,  15th  Dec.  1891  (19  R.,  Just,  13),  in  an  appeal, 
the  following  statements  were  made  by  the  appellant :  The  appellant, 
a  lad  of  nineteen,  was  apprehended  in  the  streets  of  Glasgow  shortly 
after  midnight,  and  taken  to  prison.     Next  morning  he  was  brought 
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before  the  Magistrate,  and  asked  to  plead  to  a  charge  of  riotous  and 
disorderly  behaviour,  under  sec  135  of  the  Glasgow  Police  Act, 
1866,  under  which  section  (Art.  5)  the  penalty  for  conviction  of  the 
offence  was  £10,  or  alternatively,  without  payment,  imprisonment 
for  sixty  days.  He  pleaded  not  guilty,  and,  after  evidence  led,  he 
was  convicted,  and  sentenced  by  the  Magistrate  to  fourteen  days* 
imprisonment.  This  was  his  first  offence :  he  appealed  under  sec. 
132  of  the  Glasgow  Police  Act,  on  the  grounds,  (J)  that  the 
sentence  was  oppressively  severe ;  and  (2)  that  the  Magistrate  had 
failed,  in  terms  of  sec.  11  of  the  Summary  Procedure  Act,  1864,  to 
inform  him  of  his  right  to  an  adjournment  for  the  purpose  of  pre- 
paring for  his  defence. 

Hddy  (1)  that  the  sentence  was  in  the  discretion  of  the  Magis- 
trate, and  could  not  be  reviewed  by  the  High  Court  on  a  mere 
statement  that  it  was  severe  ;  and  (2)  that  there  was  nothing  in  the 
case  to  suggest  to  the  Magistrate  that  it  was  necessary,  as  a  matter 
of  justice,  to  inform  the  appellant  of  his  right  to  an  adjournment, 
and  that  the  conviction  could  not  be  set  aside  on  the  ground  that 
he  had  not  done  so. 

Observed^  That  while  there  was  no  legal  obligation  on  a  Magistrate 
to  inform  an  accused  of  his  right  to  an  adjournment  for  forty-eight 
hours,  there  might  be  circumstances,  in  particular  cases,  which  might 
render  it  proper  that  he  should  do  so,  and  that  his  not  having  done 
so  might  be  a  material  circumstance  in  considering  whether  a  convic- 
tion should  be  set  aside. 

Per  Lord  Justice-Clerk,  "  In  the  case  of  a  first  oflfence,  it  would 
be  very  advisable  '*  to  inform  the  accused  of  his  right  to  an  adjourn- 
ment 

In  Jamieson  and  Others  v.  Mackay,  24th  Nov.  1862  (4  Irv.,  246), 
circumstances  in  which  a  conviction  for  theft  by  a  Burgh  Magis- 
trate, under  the  General  Police  Act,  was  suspended,  on  the  ground 
that  the  proceedings  were  oppressive.  .  .  .  The  suspenders  were 
seven  boys,  sons  of  respectable  parents  in  the  town  of  Dumbetrton,  the 
age  of  one  of  them  being  sixteen,  that  of  the  rest  varying  from  eight 
to  thirteen.  On  Sunday,  13th  July  1862,  a  theft  of  strawberries 
was  alleged  to  have  taken  place  from  a  garden  in  the  neighbourhood. 
One  of  the  boys  was  apprehended  near  the  premises,  on  the  charge 
of  having  been  concerned  in  the  theft,  and  the  others  were  appre- 
hended on  the  same  chaise,  without  a  warrant,  on  the  same  evening, 
while  in  their  homes.  They  were  all  lodged  in  the  police  office ; 
but,  with  the  exception  of  one,  were  allowed  to  be  bailed  out  by 
their  friends,  on  their  giving  security  to  the  amount  of  £2  for  each, 
that  they  would  bring  them  back  next  morning.  On  Monday,  at 
10  A.M.,  they  assembled  at  the  Police  Court — one  of  them  attended 
by  his  mother,  one  by  an  elder  brother,  and  the  rest  without  friends. 
The  statement  of  facts  for  them  bore  that,  on  arriving  at  the  Court, 
they  were  separated  from  their  friends,  and  confined  iu  a  room 
under  the  charge  of  an  officer,  who  repeatedly  enjoined  them  to 
plead  guilty,  telling  them  that  if  they  did  so  they  would  get  oflf 
easily.     When  the  case  was  called  they  were  put  at  the  bar,  when 
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a  complaint  was  read,  charging  them  all  with  the  theft  of  six  pints 
of  strawberries.  This  was  the  first  notice  they  had  of  the  existence 
of  such  a  formal  complaint.  They  were  not  aware  that  the  case  was 
to  be  proceeded  with  that  day.  The  complaint  had  not  been  served 
on  them,  and  they  had  received  no  citation  to  be  present  to  answer 
it.  A  citation,  with  warrant  for  their  apprehension  and  to  cite 
M'itnesses  for  both  parties,  was,  for  form's  sake,  filled  up  and  signed 
by  the  Magistrate,  after  they  were  in  Court  On  the  complaint 
being  read  over  to  them,  they  all,  with  one  exception,  pleaded 
"guilty."  Thereupon  the  presiding  Magistrate  found  them  guilty 
as  libelled,  and  sentenced  them  to  imprisonment  for  fifteen  days ; 
and,  on  the  motion  of  the  complainer,  deserted  the  diet,  pro  loco  et 
tempore^  against  the  one  who  had  pleaded  "  not  guilty." 

In  Charleson  v.  Duffes,  10th  June  1881  (8  R.,  Just.,  34),  sub-sec. 
5  of  sec.  3  of  the  Summary  Prosecutions  Appeals  (Scotland)  Act, 
1875,  provides  that  an  appellant  shall,  within  three  days  of  receiving 
the  appeal  case  from  the  inferior  judge,  ''give  notice  of  appeal 
in  writing  to  the  respondent"  An  appellant  posted  the  statutory 
notice  on  the  third  day,  but  the  respondent  did  not  receive  it  until 
the  morning  of  the  fourth.  Hdd,  that  this  was  sufficient  compliance 
with  the  Statute. 

Hdd  (following  Boyd  v,  M'Jannet,  21st  May  1879  (6  R.,  Just, 
43),  overruling  Scott  v.  Morrison,  9th  April  1872  (2  Coup.,  218), 
that  a  general  conviction  "  of  the  offence  charged,"  following  on  an 
alteniative  complaint,  is  incompetent. 

In  M*Guire  v,  Fairbaim,  9th  Nov.  1881  (9  R.,  Just,  4),  a  boy, 
fifteen  years  of  age,  pleaded  guilty  to  a  breach  of  the  public  peace, 
and  was  sentenced  to  be  imprisoned  for  ten  days,  and  was  thereafter, 
in  terms  of  sec.  14  of  the  Reformatory  Schools  Act^  1866,  sentenced 
to  be  sent  to  a  reformatory  school  for  five  years.  In  a  suspension 
of  the  said  sentence,  the  Court  held  that  such  minor  offences  did  not 
come  within  the  scope  of  the  said  section,  which  was  intended  to 
apply  to  minor  grades  of  serious  crimes,  and  the  latter  sentence 
quashed. 

In  Lawrie  v,  Roberts,  26th  May  1882  (9  R.,  22),  after  a  Police 
Court  trial,  in  which  the  charge  was  found  not  proven,  the  accused, 
addressing  the  Magistrate,  made  use  of  the  following  language : — 
**  I  am  not  disappointed.  I  think  it  was  imprudent  of  you  to  have 
sat  in  this  case,  being  an  interested  party."  On  being  found  fault 
with  by  the  Magistrate,  the  accused  at  once  withdrew  the  words, 
but  the  Magistrate  thereupon  found  him  guilty  of  contempt  of 
Court,  and  pronounced  a  sentence  of  three  days'  imprisonment  without 
the  option  of  a  fine.  In  a  suspension  the  Court  quashed  the 
conviction,  being  of  opinion  (1)  that  the  sentence  was  in  the 
circumstances  oppressive ;  and  (2),  per  Lord  Young  and  Lord 
Craighill,  diss.  Lord  Adam,  that  the  language  used  did  not  amount 
to  contempt  of  Court. 

In  Cochran  v.  Ferguson,  27th  Oct  1882  (10  R.,  Just,  18),  in  a 
Police  Court  an  accused  person  tendered  a  modified  plea  which  was 
recorded,  but  was  not  accepted  by  the  Procurator  -  Fiscal.     The 
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Magistrate  convicted  the  accused  of  the  crime  charged,  "  in  respect 
of  Uie  above  judicial  plea  of  guilty  and  the  evidence  adduced/^  and 
imposed  a  fine,  which  was  paid.  The  accused  having  come  to  know 
of  the  terms  of  the  conviction,  brought  a  suspension.  Held,  that  the 
conviction  was  null,  as  bearing  to  proceed  partly  on  the  plea  of 
guilty  and  partly  on  the  evidence  adduced,  and  that  there  had 
been,  in  the  circumstances,  no  such  acquiescence  or  delay  on  the 
part  of  the  accused  as  to  bar  him  from  pleading  that  nullity. 
CJonviction  suspended. 

In  Belli;.  MThee,  18th  July  1883  (10  R.,  Just.,  78),  a  summary 
charge  of  assault  (in  the  Glasgow  Police  Court),  in  so  far  as  the 
accused  did,  at  a  certain  time  and  place,  "  wickedly  and  feloniously 
assault,  strike  on  the  face,  or  otherwise  abuse,"  two  persons,  "to 
their  hurt  and  iiyury  respectively,"  was  followed  by  a  general 
conviction  "of  the  crime  libelled."  The  accused  brought  a 
suspension  in  the  High  Court  of  Justiciary,  and  the  Court,  repelling 
an  objection  to  their  jurisdiction  that  the  provisions  of  the  Glasgow 
Police  Act,  1866,  excluded  review  except  to  the  Circuit  Court  {diss. 
Lord  Justice-Clerk),  suspended  the  conviction. 

In  Farquharson  v.  Guthrie,  15th  July  1884  (11  R.,  Just.,  55),  a 
boy,  fifteen  years  old,  pleaded  guilty  in  a  Police  Court  to  assaulting  a 
woman  by  striking  her  once  on  the  face  to  the  effusion  of  blood,  and 
was  sentenced  to  be  imprisoned  for  ten  days,  and  thereafter  to  be  sent 
to  a  reformatory  school  for  four  years,  under  the  provisions  of  the 
Reformatory  Schools  Act,  1866,  sec.  14.  He  brought  a  suspension, 
alleging  that  he  had  been  hurried  off  to  the  Court,  and  without 
notice  to  his  parents,  and  without  legal  advice  had  been  asked  to 
plead,  and  had  in  his  confusion  pleaded  guilty,  under  a  mis- 
understanding as  to  the  nature  of  the  charge.  Six  previous  Police 
Court  convictions  of  other  offences  than  assault  were  produced  in 
the  High  Court. 

The  Court,  in  respect  of  the  trifling  nature  of  the  offence,  and 
of  the  want  of  notice  to  the  boy's  parents,  suspended  the  conviction 
in  so  far  as  regarded  the  order  of  detention  in  the  reformatory  school. 

See  also  M*Kenzie  v.  MThee,  referred  to  under  sec.  481. 

In  Nicol  V.  M'Neill,  13th  July  1887  (14  R.,  Just.,  47),  a  complaint 
in  a  Police  Court  at  the  instance  of  the  Procurator-Fiscal,  charging 
a  contravention  of  the  Act  1661,  c.  18,  "  for  the  due  observation  of 
the  Sabbath  day,"  set  forth  that  the  accused  was  "liable,  on 
conviction,  to  pay  a  penalty  of  £10,  in  Scots  money,  or  16s.  8d.  in 
sterling  money,  and  failing  payment  of  said  penalty,  is  liable  to  be 
exemplarily  punished  in  his  person,  namely,  to  be  imprisoned  for 
any  period  not  exceeding  twenty  days,"  and  prayed  that  the  accused 
should  be  punished  "according  to  law."  The  complaint  did  not 
bear  to  proceed  under  any  of  the  Statutes  relating  to  summary 
procedure.  The  evidence  of  the  witnesses  was  recorded,  and  the 
recorded  depositions  were  signed  by  the  respective  witnesses  and  by 
the  presiding  Magistrate.  The  accused  was  convicted.  On  a 
suspension,  conviction  quashed,  per  the  Lord  Justice-General,  Lord 
Young,  and  Lord  M*Laren,  on  the  ground  that  the  case  of  Bute  v. 

2z 
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More,  24th  Nov.  1870  (1  Coup.,  495;  9  Macph.,  180),  decided  that 
a  summary  complaint  for  a  contravention  of  the  Act  1661,  c.  18, 
was  incompetent,  and  per  Lord  Justice-Clerk,  Lord  Mure,  Lord 
Craighill,  and  Lord  McLaren,  on  the  ground  that,  even  if  a  summary 
complaint  were  competent,  the  present  complaint  could  not  be 
sustained,  not  being  brought  under  the  Summary  Jurisdiction  Acts, 
1864  and  1881. 

Observationy  On  the  question  whether  the  Act  1661,  a  18,  was 
in  desuetude. 

In  Walker  r.  Lang,  25th  Nov.  1867  (5  Lrv.,  507),  it  was  held  that 
a  suspension  of  a  conviction  obtained  before  the  Glasgow  Police 
Court,  under  the  Glasgow  Police  Act,  on  the  ground  of  miscon- 
struction of  that  Statute  by  the  Magistrate,  and  want  of  jurisdiction, 
was  incompetent,  and  that  the  proper  mode  of  obtaining  review 
under  the  Act  was  by  appeal  to  the  Circuit  Court,  in  terms  of  sees. 
131  and  132  thereof. 

In  Duffy  V.  Lang,  5th  March  1869  (1  Coup.,  238),  it  was  held 
that  a  suspension  of  a  conviction  obtained  in  the  Glasgow  Police 
Court  upon  a  complaint  brought  in  pursuance  of  the  provisions  of 
the  Glasgow  Police  Act,  1866,  29  &  30  Vict.  c.  273,  was 
incompetent  before  the  High  Court  of  Justiciary  in  the  first 
instance,  no  reason  being  stated  why  appeal  to  the  next  Circuit 
Court  was  not  taken,  as  provided  for  by  the  Act 

In  Jacques  Fran9oi8  de  Belmont  v.  John  Lang,  28th  June  1871 
(2  Coup.,  95),  it  was  held  that,  in  terms  of  the  limitations  of  review 
contained  in  sees.  131  and  132  of  the  Glasgow  Police  Act>  1866, 
the  proper  mode  of  obtaining  review  of  a  conviction  and  sentence 
obtained  upon  a  complaint  for  an  offence  at  common  law  before  the 
Magistrates  of  Glasgow,  under  sec.  135  of  the  Act,  is  by  appeal  to 
the  next  Circuit  Court  to  be  held  at  Glasgow,  and  a  bill  of  suspension 
before  the  High  Court  dismissed. 

In  Mackenzie  v,  Lang,  etc.,  9th  Nov.  1874  (2  R.,  Just.,  1),  it  was 
held  that  it  was  incomj^etcnt  for  the  High  Court  of  Justiciary  to 
entertain  a  suspension  of  a  sentence  of  the  Police  Court  of  Glasgow, 
sitting  under  the  Glasgow  Police  Act,  1866,  on  grounds  which 
amounted  to  defect  of  jurisdiction,  and  malice  and  oppression  on 
the  part  of  the  judge,  in  respect  that  in  such  cases  the  Statute 
had  provided  an  exclusive  remedy  by  appeal  to  the  Circuit 
Court. 

Observed,  That  if  the  proceedings  had  been  beyond  the  Statute, 
the  primary  jurisdiction  of  the  High  Court  would  not  have  been 
excluded. 

In  Kirkpatrick  v.  Police  Commissioners  of  Dumbarton  (Glasgow 
Circuit),  29th  April  1870  (1  Coup.,  434),  the  appellant,  Kirk- 
patrick, previous  to  the  appeal  being  heard,  presented  a  bill  to  the 
High  Court  against  Mackay,  the  prociu^tor-fiscal,  for  suspension  of 
a  conviction  by  the  Magistrates  of  Dumbarton,  for  a  contravention 
of  sec.  130  of  the  General  Police  and  Improvement  Act,  1862, 
which  bill  of  suspension  was,  on  4th  February  1870,  refused,  the 
Court  were  of  opinion  that,  by  sees.  430  and  437  of  the  General 


Digitized  by  V3OOQ IC 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2.  723 

Police  and  Improvement  (Scotland)  Act,  1862,  review  of  a  convic- 
tion obtained  in  a  prosecution  instituted  "  by  virtue  of  "  sec.  130  of 
the  Act,  was  competent  only  on  the  grounds  specified  in  sec.  430 
thereof,  and  by  appeal  to  the  next  Circuit  Court  of  Justiciary 
of  the  district  The  appeal  was  according  brought  and  sus- 
tained. 

In  Sinclair  v.  HoUis,  9th  Nov.  1881  (9  R.,  Just.,  1),  it  was  held 
that  the  additional  Circuit  Courts  established  by  Order  in  Council 
dated  18th  May  1881,  and  relative  Act  of  Adjournal  under  sec.  3  of 
the  Act  9  Geo.  IV.  c.  29,  have  the  same  criminal  and  civil  jurisdic- 
tion as  the  ordinary  Circuit  Courts. 

In  Couper  v,  Lang,  12th  Dec.  1889  (17  R.,  Just.,  15),  the  Summary 
Prosecutions  Appeals  Act  provides  for  an  appeal  by  either  pcurty  to  a 
"  cause,"  if  dissatisfied  with  the  determination  of  the  inferior  judge 
in  point  of  law.  "  Cause  "  is  defined  to  include  "  every  proceeding 
which  may  be  brought  under  the  Summary  Procedure  Act,  1864, 
and  every  other  summary  proceeding  for  the  prosecution  of  an 
offence  or  recovery  of  a  penalty  competent  to  be  taken  before  au 
inferior  judge."  Held^  that  an  application  by  a  Local  Authority  under 
the  Public  Health  Act,  for  warrant  to  destroy  a  carcase  which  hatl 
been  seized  by  the  Sanitary  Inspector  as  unfit  for  human  food,  and 
which  did  not  conclude  for  any  fine  or  expenses,  was  not  a  "  cause  " 
within  the  meaning  of  the  definition,  and,  therefore,  that  the 
inferior  judge  was  right  in  refusing  to  state  a  case  for  appeal  against 
his  decision. 

496.  No  Suspension  or  Stay  of  Execution,  etc., 
to  prevent  Payment  of  Penalties. — Such  suspension,  or 

appeal,  or  review,  or  stay  of  execution,  shall  not  operate  as  a 
suspension  or  stay  of  execution  of  any  order  or  sentence  of 
the  Magistrate  requiring  the  payment  of  any  penalty,  unless 
on  consignment  thereof  in  the  hands  of  the  Clerk  of  Court, 
nor  of  any  order  or  sentence  of  the  Magistrates  awarding 
imprisonment,  unless  on  sufiBcient  caution  to  the  satisfaction 
of  the  Magistrate  for  the  appearance  of  the  pei^son  appealing 
at  such  time  and  place  as  he  shall  direct ;  and  in  all  eases  of 
prosecution  before  the  Magistrate,  it  shall  be  lawful  for  the 
Magistrate  whose  sentence  shall  be  brought  under  review  in 
another  Court,  to  authorise  the  expenses  incurred  in  the 
proceedings  in  such  other  Court  to  be  defrayed  out  of  the 
burgh  general  assessment :  Provided  always,  that  at  the  first 
meeting  of  the  Commissioners  after  any  such  sentence  shall 
have  been  brought  under  review  as  aforesaid,  the  Burgh 
Prosecutor  shall  make  a  report  of  the  facts  and  circumstances 
of  the  prosecution  on  which  any  such  sentence  shall  have 
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been  pronounced  and  brought  under  review,  and  the  Commis- 
sioners shall  thereupon  direct  such  sentence  so  brought  under 
review  to  be  defended  or  not,  as  to  them  shall  seem  proper ; 
and  if  they  shall  direct  such  sentence  not  to  be  defended, 
then  no  expenses  incurred  in  defending  such  action  sub- 
sequent to  such  meeting  shall  be  defrayed  out  of  the  said 
assessment 

See  sub-head  (8),  sec.  4,  for  definition  of  ** Clerk,"  (9)  "Com- 
missioners," (4)  "burgh,"  (19)  "Magistrate,"  (20)  "Magistrates;" 
sec.  460,  "Clerk  of  Police  Court,"  461,  "Burgh  Prosecutor;"  see 
p.  5,  "person." 

407.  Fines  to  be   paid  to  the  Clerk  or  other 

Person* — Except  as  hereinbefore  provided,  all  forfeitures, 
penalties,  fines,  and  expenses  imposed  by  the  Magistrates, 
and  recovered,  shall  be  paid  to  the  Clerk  or  such  other  person 
as  the  Magistrate  may  direct,  and  shall  be  accounted  for  by 
liim  once  every  month,  or  such  other  time  or  times  as  the 
Commissioners  may  direct,  to  the  Collector,  to  be  disposed  of 
as  herein  mentioned;  and  the  Burgh  Prosecutor  is  hereby 
directed,  on  the  first  Monday  of  every  month,  to  intimate  to 
the  Collector  the  amount  of  the  forfeitures,  penalties,  and 
fines  imposed  in  the  previous  month,  stating  the  amount 
thereof  recovered. 

See  sub-head  (8),  sec.  4,  for  definition  of  "  Clerk,"  (9)  "  Commis- 
sioners," (8)  "Collector,"  (19)  " Magistrate,"  (20)  "Magistrates;" 
see  sec.  461,  "Burgh  Prosecutor."  It  is  not  stated  whether  the  fines 
are  to  be  paid  to  the  Clerk  of  Court  or  the  Clerk  to  the  Commis- 
sioners. "VVhere  the  offices  are  held  by  one  person,  there  will  be  no 
difficulty.  When  this  is  not  so,  the  matter  should  be  made  clear  by 
an  order  of  the  Magistrate. 

498.  Application  of  Penalties. — The  whole  forfeitures, 
penalties,  and  fines  imposed  by  the  Magistrate  and  paid  to 
the  Clerk  or  other  person  as  aforesaid,  shall  be  applied  in 
payment  of  the  expenses  incurred  in  alimenting  prisoners 
detained  in  custody  in  the  police  office  or  station  houses: 
Provided  always,  that  if  such  forfeitures,  penalties,  and  fines 
shall  not  be  sufficient  for  these  purposes,  whatsoever  further 
sum  may  be  required  shall  be  paid  from  the  bui-gh  general 
assessment ;  and  if  such  forfeitures,  penalties,  and  fines 
shall  be  more  than  sufficient  for  these  purposes,  the  surplus 
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shall  be  applied  to  the  same  purposes  as  the  burgh  general 
assessment. 

See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk,"  (13)  "house ;" 
see  p.  5,  "  person ; "  sec.  340  as  to  burgh  general  assessment. 

499.  Penalty   where   no   Penalty   is   otherwise 

stated. — Every  provision  of  this  Act,  to  the  contravention 
of  which  no  penalty  is  attached,  shall  be  read  and  construed 
as  if  it  were  thereby  provided  that  every  person  contravening 
the  same  shall,  on  conviction  thereof,  be  liable  to  a  penalty 
not  exceeding  40s. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
500  and  501  for  penalty  on  repetition  of  offences  and  power  to 
mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

500.  Penalties  on  Repetition  of  Offences. — ^Where 

by  this  Act  any  pecuniary  penalty  or  other  punishment  is 
imposed  in  respect  of  any  offence  described  in  this  Act,  then 
and  in  every  such  case,  if  the  nature  of  the  case  permits,  and 
if  an  intention  to  the  contrary  does  not  appear  in  this  Act, 
such  penalty  or  punishment  may  be  inflicted  for  every  re- 
petition of  such  ofifence. 

See  sec.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees. 
499  and  501  for  penalty  for  offences,  periods  of  imprisonment,  and 
power  to  mitigate,  and  sec.  458  as  to  punishment  of  abettors. 

501.  Power  to  mitigate  Penalties.  Periods  of 
Imprisonment  in  proportion  to  Fines,  etc. — In  all 

proceedings  under  the  jurisdictions  conferred  by  this  Act, — 

(a.)  Where  the  punishment  of  imprisonment  is  imposed  by 
this  or  any  other  Act  under  which  the  Magistrate  has  juris- 
diction, the  Magistrate  may,  if  he  thinks  the  justice  of  the 
case  demands  it,  substitute  for  imprisonment  a  fine  not 
exceeding  £25,  or  reduce  the  period  of  imprisonment,  and, 
notwithstanding  any  enactment  to  the  contrary,  impose  the 
same  without  hard  labour,  and  when  the  punishment  of  a 
penalty  or  fine  is  imposed  he  may  reduce  the  amount  of  such 
fine,  and  when  in  the  case  either  of  imprisonment  or  a  fine 
the  accused  is  required  to  come  under  his  own  obligation,  or 
to  find  caution  ot  security  for  keeping  the  peace  and  observ- 
ing some  other  condition,  or  to  do  any  of  such  things,  he 
may  dispense  with  any  such  requirement  or  any  part  thereoL 
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(6.)  Where  a  warrant  of  imprisonment  is  granted,  whether 
in  default  of  payment  of  a  penalty  or  sum  specified  in  a  for- 
feited bond,  or  for  failure  to  find  caution  or  security,  when 
the  amount  adjudged  to  be  paid,  or  for  which  security  is  to  be 
found — 

Does  not  exceed  10s.        .     The  period  of  imprisonment 

shall   not   exceed   seven 
days. 
Exceeds  lOs.  but  does  not 

exceed  £1  .         .         .     Fourteen  days. 
Exceeds  £1  but  does  not 

exceed  £5  .  .  .  One  month. 
Exceeds  £5  .  .  .  Two  months. 
Provided  always,  that  nothing  in  this  Act  contained 
restricting  the  amounts  of  fines  or  periods  of  imprisonment 
shall  apply  to  or  affect  the  prosecutions  authorised,  or  the 
penalties  enforceable  under  the  Licensing  (Scotland)  Acts, 
1828  to  1887,  or  to  the  Prevention  of  Crimes  Act,  1871,  or 
to  any  Act  other  than  this  Act,  under  which  the  Magistrate 
has  jurisdiction  to  impose  fines  for  greater  amounts,  or 
imprisonment  for  longer  periods,  than  those  of  this  Act. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate;"  see 
see.  487  as  to  imprisonment  on  failure  to  pay  penalty,  sees.  499  and 
500  for  penalties,  and  sec.  458  as  to  punishment  of  abettors.  "  Month  " 
means  calendar  month,  see  sec.  3,  52  &  53  Vict.  c.  63. 

In  Gallic  v.  Ferguson,  2l8t  Nov.  1883  (11  R,  Just.,  13),  the  record 
of  a  conviction  in  the  Police  Court  bore  that  certain  of  the  accused 
were  "to  forfeit  and  pay  the  sum  of  20s.  each  of  penalty,"  and 
that  the  others  were  "to  forfeit  and  pay  the  sum  of  15  each  of 
penalty."  Fines  of  208.  and  158.  respectively  were  paid.  In  a 
suspension,  held  that  the  omission  of  the  word  "  shillings  "  in  the 
second  case  did  not  vitiate  the  conviction. 

See  also  Stewart  v.  M*Niven  (18  R.,  Just.,  36),  supra^  p.  691. 

502.  Chief  Constable  to  keep  Register  of  Persons 

COnYiotecL — The  Chief  Constable  shall  cause  to  be  kept  a 
register  of  the  name,  description,  crime,  and  sentence  of 
persons  charged  with  and  convicted  before  the  Magistrates  of 
crimes  and  offences,  and  shall  cause  to  be  entered  therein 
such  particulars  as  he  may  from  time  to  time  be  directed  to 
enter  by  the  Magistrates,  or  as  may  be  necessary  for  supply- 
ing judicial  statistics  ;  and  the  entries  in -such  register,  or  any 
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extracts  therefix)!!!,  certified  by  the  Chief  Constable,  shall  be 
taken  and  received  as  evidence  of  every  sentence  and  convic- 
tion, and  of  any  previous  conviction  and  the  particulars 
thereof. 

See  sub-head  (20),  sec.  4,  for  definition  of  "  Magistrate  ; "  see  p.  5, 
"  person."  This  is  a  new  provision.  A  register  ought  to  be  care- 
fully framed.  It  would  have  been  a  convenience  if  a  form  had  been 
given,  80  that  uniformity  might  have  prevailed. 

503.  Prooeedings   snbseqnent   to   ConYiotion. — 

Where,  in  consequence  of  the  requirements  of  this  Act,  it 
is  necessary  that  any  warrant  of  imprisonment  or  other 
warrant  should  be  granted,  subsequent  to  the  conviction  or 
judgment,  or  where  any  other  ulterior  proceeding  is  enjoined, 
all  such  warrants  or  ulterior  proceedings  may  be  taken 
without  the  presence  of  the  respondent. 

This  is  merely  a  permissory  clause,  of  which  advantage  ought  not 
to  be  unduly  taken.  It  is  a  sound  rule  in  criminal  practice  that 
every  proceeding  affecting  a  person  ought,  as  far  as  practicable,  to 
be  done  in  presence  of  that  person. 

504.  Signature  of  one  Magistrate  snfficient  in 

certain  Proceedings. — In  cases  in  which  any  matter  or 
proceeding  shall  be  cognisable  by  two  or  more  Magistrates,  it 
shall  be  sufficient  that  any  warrant  of  imprisonment  or  other 
warrant  or  proceeding  prior  or  subsequent  to  the  conviction 
or  judgment  shall  be  subscribed  by  one  Magistrate,  and  it 
shall  not  be  necessary  that  such  Magistrate  shall  be  or  shall 
have  been  present  at  the  hearing  of  the  complaint,  but  the 
conviction  or  judgment  shall  in  all  cases  be  signed  by  such 
number  of  Magistrates  present  at  the  hearing,  and  concurring 
in  the  result  thereof,  as  may  be  required  by  this  Act ;  and  in 
case  of  an  equal  division  of  opinion  among  the  Magistrates 
present,  the  complaint  shall  be  held  to  be  not  proved,  and 
judgment  shall  be  given  for  the  accused. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate,"  (20) 
"  Magistrates." 

In  Lock  and  Doolen  t?.  Steel,  6th  Feb.  1850  (Shaw,  Just.,  307), 
it  was  held  that  it  was  necessary  that  every  sentence  should  be  signed 
by  two  Justices  ;  and  a  note  of  suspension  passed,  in  respect  the  sen- 
tence under  review  had  been  signed  by  one  only,  although  two  were 
present  when  it  was  pronounced. 

The  Glasgow  Police  Act,  6  &  7  Vict.  c.  99,  provides  that  any 
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person  aggrieved  by  any  sentence  pronounced  under  that  Act  may 
appeal  to  the  next  Circuit  Court,  and  it  excludes  all  other  modes  of 
review.  Held,  (1)  In  Gray  v.  M'Gill,  27th  Feb.  1858  (3  Irv., 
29),  that  the  High  Court  of  Justiciary  has  jurisdiction  to  quash  a 
conviction  under  the  said  Act,  where  such  conviction  labours 
under  a  fundamental  nullity,  appearing  ex  fade  of  the  proceedings. 
(2)  That  a  conviction  was  fundamentally  null,  in  respect  (a)  that 
it  bore  to  proceed  partly  on  evidence  adduced,  and  partly  on  the 
admission  of  the  accused  person ;  {h)  that  it  was  not  signed  until 
after  the  accused  person  had  been  removed  from  the  bar,  and  was 
undergoing  his  sentence ;  (c)  that  the  complaint  did  not  libel 
upon  the  Statute,  which  was  the  only  basis  for  the  summary 
proceedings  adopted,  and  that  it  ought  to  have  been  restricted 
in  its  conclusions  to  the  special  punishment  authorised  by  that 
^Statute. 

Observed,  That,  in  the  circumstances  of  the  case,  several  days  having 
elapsed  between  the  date  of  the  alleged  offence  and  the  apprehension 
of  the  accused,  who  was  a  mere  child,  and  law-abiding,  a  written 
complaint  ought  to  have  been  served  upon  him,  and  time  ought  to 
have  been  given  to  him  to  lead  evidence  ;  and  that  the  Glasgow 
Police  Act  did  not  authorise  the  summary  mode  of  procedure 
adopted  where  the  accused  was  not  found  in  the  commission  of  the 
offence  charged. 

In  Williamson  v.  Thomson,  29th  Nov.  1858  (3  Irv.,  295),  the 
sentence  of  a  Police  Court  was  suspended,  in  respect  tiiat  it  was 
signed  by  one  Magistrate  only,  whereas  the  case  was  tried  before  a 
Court  of  two  Magistrates. 

The  Airdrie  Police  Act,  1821,  declared  certain  acts  to  be  offences, 
and  provided  that  the  Provost  and  Magistrates,  or  a  certain  number 
of  them,  which  was  specified  in  reference  to  each  particular  offence, 
should  be  the  tribunal  for  trying  such  offences.  An  amending 
Act,  passed  in  1849,  created  a  new  magistracy,  and  conferred  upon 
them  the  jurisdiction  in  offences  under  the  original  Act.  The 
interpretation  clause  bore  that  "  the  word  *  Magistrate '  or  *  Magis- 
trates '  shall  include  the  Provost  and  Bailies,  or  any  one  or  more 
of  them." 

In  Paterson  v.  Rose,  12th  March  1875  (2  R,  Jusi,  20),  it  was 
held  that  one  Magistrate  sitting  under  the  amending  Act  could  exer- 
cise the  jurisdiction  conferred  upon  the  Magistrates,  or  any  two  of 
them,  in  relation  to  an  offence  under  the  original  Act. 

505.  Limitation  of  Police  Prosecntions.— All  pro- 
secutions, actions,  or  proceedings  for  recovery  of  fines,  penal- 
ties, or  forfeitures,  by  virtue  of  the  provisions  of  this  Act, 
shall  be  commenced  v\rithin  three  months  from  the  time  the 
facts  on  v\rhich  such  prosecutions,  actions,  or  proceedings  were 
brought  shall  have  been  discovered  and  known  to  the  Chief 
Constable  or  Burgh  Prosecutor,  and  not  thereafter. 
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See  sec.  78  as  to  "  Chief  Constable,"  and  sec.  461  as  to  "Burgh 
Prosecutor ; "  see  HUl  v.  Dymock,  7th  July  1857  (19  D.,  955),  p.  731. 

506.  As  to  Aotions  of  Damages  against  Pnblio 

Proseoutors. — No  Burgh  Prosecutor,  or  other  party  pro- 
secuting for  the  public  interest,  by  •  complaint  under  the 
provisions  of  this  Act,  shall  be  liable  to  pay,  or  be  found 
liable  by  any  Court  in  a  greater  sum  than  £5  as  damages  for 
or  in  respect  of  any  proceedings  taken,  or  anything  done,  on 
such  complaint,  or  on  any  judgment  following  on  such  com- 
plaint, unless  the  person  prosecuting  for  damages  shall  aver 
and  prove  that  such  proceeding  was  taken  or  done  maliciously, 
and  without  probable  cause  ;  but  the  party  suing  such  damages 
shall  not  be  entitled  to  have  any  decree  or  verdict  pro- 
nounced against  such  Burgh  Prosecutor  or  other  party  prose- 
cuting for  any  damages,  or  return  or  repetition  of  penalty  or 
costs,  in  case  such  prosecutor  shall  prove  at  the  trial  that 
the  party  suing  was  guilty  of  the  ofiFence  in  respect  whereof 
he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  had 
undergone  no  greater  or  other  punishment  than  was  assigned 
by  law  to  such  offence ;  and  any  such  prosecutor  sued  as 
aforesaid  may  at  any  time  put  an  end  to  the  action,  in  so  far 
as  not  founded  on  acts  done  maliciously  and  without  probable 
cause,  by  tendering  payment  of  the  sum  of  £5  as  damages, 
with  the  amount  of  the  penalty,  if  recovered,  and  the  expenses 
of  such  action  to  the  date  of  the  tender. 

See  sec.  461  as  to  "  Burgh  Prosecutor ;  *'  see  p.  5,  "  person."  See 
also  a  similar  provision  in  the  Summary  Procedure  (Scotland)  Act, 
1864,  27  &  28  Vict.  c.  53,  sec.  30. 

(1)  It  will  be  observed  that  the  benefit  of  this  section  is  limited 
to  the  Burgh  Prosecutor,  or  other  party  prosecuting  for  the  public 
interest.  It  is  probable  that  the  clause  would  apply  to  any  Burgh 
Prosecutor  appointed  under  sec.  461,  as  well  as  to  any  competent 
person  appointed  by  the  Magistrate  to  conduct  prosecutions  in  the 
absence  of  the  Burgh  Prosecutor,  in  terms  of  sec.  462.  The  section 
will  not,  however,  protect  a  private  party  prosecuting  in  the  Police 
Court. 

(2)  It  will  further  be  observed  that  the  section  is  limited  to 
cases  raised  "  by  complaint,  under  the  provisions  of  this  Act."  This 
will  give  protection  to  proceedings  which  may  be  otherwise  irregular, 
if  they  really  be  brought  under  the  provisions  of  the  Act. 

In  Russell  v.  Lang,  25th  June  1845  (7  D.,  919),  a  Procurator- 
Fiscal  obtained  the  conviction  of  a  party  before  a  Justice  of  Peace 
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Court  under  the  Act  1  &  2  WilL  FV.  c.  68 ;  the  party  was  im- 
prisoned in  terms  of  the  sentence  pronounced  by  the  Justices,  but, 
on  presenting  a  bill  of  suspension  and  liberation  to  the  Court  of 
Justiciary,  the  sentence  was  set  aside,  and  he  was  liberated  from 
prison  ;  he  then  raised  an  action  of  damages  against  the  Procurator- 
Fiscal,  but  neglected  to  give  him  notice  of  the  action  a  month  before 
its  commencement,  in  terms  of  sec  17  of  the  Act  Hddy  that  the 
action  was  incompetent 

In  this  case  the  Court  carefully  considered  the  analogous  phrase, 
"  anything  done  in  pursuance  of  this  Act,"  and  Lord  Fullerton  says, 
*'The  fair  and  even  necessary  construction  of  the  words  in  this 
clause  is,  that  they  denote  things  done,  not  de  jure  but  de  fado^  in 
carrying  out  the  Statute.  Indeed,  but  for  this  construction,  the 
protection  would  be  nugatory,  as  there  is  hardly  a  conceivable  case  in 
which  things  done  de  jure,  in  terms  of  the  Statute,  could  be  even 
.  made  the  subject  of  prosecution  at  all."  In  fact  it  is  such  irregulari- 
ties which  the  section  is  intended  to  cover. 

See  also  in  Murray  v.  Allan,  29th  Nov.  1872  (11  M.,  147).  A 
complaint,  instituted  under  the  Summary  Procedure  Act,  charged  a 
contravention  of  the  Day  Trespass  Act,  which  authorises  a  Justice 
of  Peace  to  grant  warrant  for  the  apprehension  of  a  person  accused, 
before  service  of  the  complaint,  ''  if  he  shall  have  reason  to  suspect 
from  information  upon  oath  that  the  party  is  likely  to  abscond,"  and 
set  forth  that  the  two  persons  accused  were  found  trespassing  in 
search  of  game,  and  had  refused  to  give  their  names  or  addresses. 
On  a  deposition  on  oath  by  one  witness  to  the  truth  of  these  state- 
ments, a  Justice  of  the  Peace,  before  the  complaint  had  been  served, 
issued  a  warrant  for  the  apprehension  of  the  accused,  and  they  were 
accordingly  apprehended.  Five  months  after  one  of  the  accused 
raised  an  action  of  damages  for  wrongous  apprehension  against  the 
complainers'  law  agent  and  two  officers  of  police,  on  the  ground  that 
the  Justice  was  not  entitled,  under  the  Day  Trespass  Act,  to  issue  the 
warrant  of  apprehension  before  the  complaint  was  served,  without 
having  information  on  oath  that  the  accused  was  likely  to  absconds 
Held  that,  although  the  proceedings  had  been  irregulBur,  there  had 
not  been  such  a  deviation  from  the  Statute  as  to  deprive  the 
defenders  of  the  protection  of  sec.  35  of  the  Summary  Procedure 
Act,  which  requires  that  all  actions  arising  out  of  proceedings  under 
it  shall  be  brought  within  two  months,  and  therefore  that  the  action 
fell  to  be  dismissed. 

But,  on  the  other  hand,  it  will  not  protect  cases  not  really  brought 
under  the  Act,  though  bearing  to  be  so,  or  complaints  so  patently 
erroneous  or  absurd  as  not  to  be  a  bona  fide  judicial  proceeding. 

In  Ferguson  v.  M*Nab,  12th  June  1885  (12  R.,  1089),  the  Lord 
President  said :  "  Indeed,  as  regards  the  protecting  clause  of  the 
Summary  Procedure  Act,  it  is  sufficient  that  the  complaint  should 
bear  that  it  is  brought  under  that  Act 

"  It  may  be  necessary,  however,  to  add  that  a  prosecution  bearing 
to  be  under  that  Act  may  be  so  absurd  in  character  that  it  cannot, 
with  propriety,  be  said  to  be  under  any  Statute  at  all.     A  complaint 
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might  be  brought  professedly  under  the  Statute,  not  setting  forth 
any  known  offence  either  statutory  or  at  common  law,  but  some 
indifferent  or  ludicrous  act  inferring  no  legal  consequences  of  any 
kind.  Then  in  scena  non  in  foro  res  agitur.  It  is  not  a  judicial 
proceeding  at  all,  and  can  receive  no  protection  from  any  Statute. 
But  that  is  not  the  kind  of  case  with  which  we  have  to  deal  here, 
and  I  therefore  concur  with  the  Lord  Ordinary  in  thinking  that, 
under  both  these  Statutes,  the  action  has  been  brought  too  late,  and 
that  it  ought  to  be  dismissed." 

(3)  But  this  protection  is  not  accorded  if  "the  person  prosecuting 
for  damages  shall  aver  and  prove  that  such  proceeding  was  taken  or 
done  maliciously,  and  without  probable  cause." 

The  question  as  to  what  will  amount  to  malice  and  want  of  pro- 
bable cause  is  always  attended  with  difficulty.  On  this,  see  Munro 
V.  Taylor,  25th  Feb.  1845  (7  D.,  500).  (1)  Summons  of  damages 
against  a  Procurator-Fiscal,  setting  forth  that  he  had  applied  for  and 
obtained  a  warrant  of  apprehension  against  the  pursuer  without 
sufficient  ground  or  probable  cause,  held  to  be  irrelevantly  laid,  in 
respect  it  did  not  also  libel  that  this  had  been  done  maliciously. 
(2)  In  an  action  of  damages  against  a  Procurator-Fiscal,  on  the 
ground  that,  in  the  course  of  executing  a  criminal  warrant,  the 
officers  to  whom  he  had  committed  that  duty  had  imprisoned  the 
pursuer  in  a  cruel  and  oppressive  manner — held  that,  as  it  was  not 
alleged  that  the  wrongous  act  complained  of  had  been  done  by  the 
defender's  instructions,  or  with  his  knowledge,  or  that  the  general 
directions  he  had  given  to  the  officers  were  other  than  proper  and 
suitable  in  the  circumstances,  it  was  to  be  regarded  as  the  individual 
act  of  the  officers,  which  he  could  not,  in  the  circumstances,  have 
anticipated  or  guairded  against,  and  for  which  he  was  not  in  law 
responsible. 

In  Sheppeard  v.  Fraser,  26th  Jan.  1849  (11  D.,  446),  (1) 
Summons  of  damages  against  a  party  for  having  caused  the  pursuer 
to  be  apprehended  by  a  constable  on  a  criminal  charge,  and  having 
thereafter  given  information  of  the  charge  to  the  Procurator-Fiscal, 
held  not  to  be  relevant,  without  an  averment  of  malice  and  want  of 
probable  cause.  (2)  The  Court  refused  to  allow  the  summons  to 
be  amended  by  the  insertion  of  an  averment  of  malice  and  want  of 
probable  cause,  but  dismissed  the  action. 

In  Bell  V.  Black  &  Morison,  28th  June  1865  (3  M.,  1026),  in 
an  action  of  damages  against  Procurators-Fiscal  for  obtaining  and 
putting  into  execution  an  illegal  warranty  it  was  held  not  necessary 
to  allege  or  put  in  issue  malice  and  want  of  probable  cause.  Terms 
of  issue  adjusted. 

In  Hill  V.  Dymock,  7th  July  1857  (19  D.,  955),  in  an  action  of 
damages  against  a  burgh  Procurator-Fiscal  for  wrongous  imprisonment 
under  a  police  sentence  which  was  found  null,  plea  in  defence 
repelled  (aff.  judgment  of  Lord  Neaves),  that  the  statutory  limitation 
of  three  months  within  which  the  action  must  be  brought,  applied 
not  to  the  issuing  but  the  execution  of  the  warrant,  and  issues  were 
appointed  to  be  lodged. 
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In  O'Connell  v.  Barclay,  4th  March  1885  (1  Scot.  Law  Rev., 
153),  it  was  held  that  a  police  coDstable,  in  making  an  appre- 
hension, acted  maliciously  and  without  probable  cause. 

In  this  action  the  pursuer,  Mrs.  O'Connell,  Schoolhill,  Aberdeen, 
sued  Robert  Barclay,  a  constable  in  the  Aberdeen  City  Police,  for 
£100  damages,  in  consequence  of  the  defender  having  apprehended 
the  pursuer  and  taken  her  to  the  police  office,  and  there  slandered 
her  by  calling  her  a  prostitute,  or  using  words  to  that  effect ;  and 
that  in  doing  so,  the  defender  acted  maliciously  and  without  pro- 
bable cause.  The  defence  was  a  denial  of  the  pursuer's  averments, 
and  a  plea  that  the  defender's  actings  were  within  the  sphere  of  his 
duty.  The  Sheriff-Substitute  (Brown)  found  that,  between  ten  and 
eleven  p.m.  of  Thursday,  the  25th  of  September  last,  while  the  pursuer 
was  in  Bridge  Street  of  Aberdeen,  on  her  way  home,  she  was  taken 
into  custody  by  the  defender,  a  police  constable  in  the  Aberdeen 
City  Police,  and  taken  to  the  police  office ;  that  in  so  apprehending 
and  removing  the  pursuer,  the  defender  acted  falsely,  maliciously, 
and  without  probable  cause,  and  that  the  pursuer  was  entitled  to 
damages ;  assesses  these  at  £10. 

See  also  Barclay  v.  Barclay,  1853  (16  D.,  714) ;  Melvinv.  Wilson, 
1847  (9  D.,  1129) ;  Christie  v.  Thomson,  1858  (20  D.,  1114) ;  Grant 
V.  Harper,  6th  Feb.  1810  (F.  C.) ;  Edwards  v.  Parochial  Board  of 
Kinloss,  1891  (18  R.,  867).  See  casep  referred  to  under  sec.  78, 
p.  140,  et  seq. 

507.  ProYisions  as  to  Prooeedings  brought  against 

Burgh  Prosecutor. — Where  any  order  or  sentence  follow- 
ing on  an  application  by  the  Burgh  Prosecutor  is  brought 
under  review,  or  where  any  action  is  brought  against  the 
Burgh  Prosecutor,  or  against  any  oflBcer  or  constable,  in  con- 
sequence of  anything  done  in  pursuance  of  this  Act,  or  of 
such  order  or  sentence,  the  Burgh  Prosecutor  shall  imme- 
diately make  a  report  of  the  facts  and  circumstances  to  the 
Commissioners,  who  shall  thereupon  resolve  either  that  such 
order  or  sentence  so  brought  under  review,  or  such  action, 
shall  be  defended  at  the  expense  of  the  Commissioners,  or 
that  it  shall  not  be  so  defended,  and  if  they  resolve  that  it 
shall  be  so  defended,  the  Commissioners  shall  thenceforth 
take  the  superintendence  and  control  of  the  case,  and  the 
Commissioners  shall  relieve  the  Burgh  Prosecutor  or  other 
defender  from  liability  for  all  or  any  of  the  conclusions 
thereof;  and  if  the  Commissioners  resolve  that  it  shall 
not  be  so  defended,  they  may,  if  they  see  cause,  agree 
that  they  shall  relieve  the  Burgh  Prosecutor  or  other 
defender  from  the  consequence  of  not  defending  the  same. 
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and   the    Commissioners   shall   in   such   case   relieve   them 
accordingly. 

See  sub-head  (9),  sec  4,  for  definition  of  "Commissioners;" 
sec.  461  as  to  "  Burgh  Prosecutor." 

In  M*Gowah  t?.  Bell,  18th  July  1865  (3  M.,  1097),  it  was  held 
that  it  is  competent  for  Commissioners  of  Police,  acting  under  the 
Act  3  &  4  Will.  IV.  c.  46,  to  instruct  their  Procurator-Fiscal  to 
defend  police  convictions  when  challenged  in  a  suspension,  and  to 
pay  from  the  police  funds  expenses  incurred  by  or  awarded  against 
him  in  the  action. 

In  M'CuUoch  v.  Magistrates  of  Airdrie,  20th  December  1845  (8 
D.,  321),  it  was  held  that  the  Procurator-Fiscal  of  a  burgh  was  not 
entitled  to  relief  out  of  the  funds  of  the  burgh  of  expenses  incurred 
by  him  in  defending  himself  against  an  action  of  damages  which 
had  been  directed,  inter  alios,  against  him,  on  account  of  an  act  done 
by  him  in  his  official  character,  which  action  had  been  dismissed 
with  expenses,  but  no  expenses  recovered  from  the  pursuer. 

It  has  been  held  that  the  Commissioners  of  Police,  under  the 
Police  Statutes  are  liable  to  be  sued  for  ^v^ongous  acts  alleged  to 
have  been  done  by  the  Superintendent,  although  it  be  not  alleged 
that  the  acts  were  done  or  ordered  to  be  done  by  them.  Mitchell 
V,  Stuart,  Ist  Feb.  1838  (16  a,  409);  Lawson  v,  Stuart,  2nd  Feb. 
1839  (14  F.,  507). 

In  Robertson  t?.  Magistrates  and  Council  of  Glasgow,  25th  May  1887 
(3  Scot.  Law  Rev.,  345),  a  person  having  brought  an  action  of  dam- 
ages against  the  Magistrates  of  a  burgh,  on  the  ground  that  they  had 
disregarded  a  complaint  by  him  that  their  Chief  Constable  bad  declined 
to  institute  an  inquiry  as  to  a  chai-ge  of  perjury  preferred  by  him 
against  an  Inspector  of  Police — held,  that  these  circumstances  did  not 
disclose  any  relevant  ground  for  his  claim  of  damages,  and  that  in 
any  event  it  would  have  been  necessary  for  the  pursuer  to  instruct 
patrimonial  loss. 

In  Young  v.  Magistrates  of  Glasgow,  etc.,  16th  May  1891  (18  R., 
825),  in  an  action  for  damages  for  wrongous  apprehension  against 
two  police  constables  and  the  Magistrates  and  Town  Council  of 
Glasgow  as  Police  Commissioners,  the  Magistrates  and  Town  Council 
were  assoilzied  on  the  ground  that  the  constables  were  not  their 
servants,  the  control  and  management  of  the  police  being  vested  in 
another  statutory  body — a  committee  of  the  Police  Commissioners 
and  the  Sheriff. 

An  action  of  damages  for  wrongous  apprehension,  on  a  charge 
of  importuning,  under  the  Glasgow  Police  Act,  1866,  was  brought 
against  two  constables,  the  pursuer  alleging  that  the  defenders  had 
at  first  declined  to  state  any  ground  for  her  arrest  or  to  allow  her  to 
acquaint  her  mother,  who  lived  close  by  ;  that  the  apprehension  had 
been  made  with  unnecessary  violence;  that  she  had  been  roughly 
treated  and  hustled  in  presence  of  a  large  crowd  on  the  way  to  the 
police  station;  that  the  charge  preferred  against  her  was  utterly 
groundless ;  and  that  the  defenders  had  acted  maliciously  and  with- 
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out  probable  cause.  Held,  that  malice  and  want  of  probable  cause 
must  be  put  in  issue,  and  that  the  averments  were  sufficient  to  infer 
malice. 

See  also  Blair  v.  Aberdeen  Town  Council,  etc.,  16th  March  1885 
(1  Scot.  Law  Rev.,  217).  It  was  held  that  the  Town  Council  not 
being  the  employers  of  the  police  force  are  not  liable  for  their 
acts. 

In  this  case,  Mrs.  Jane  Garrow  or  Blair  and  husband  sued  the 
Lord  Provost,  Magistrates,  and  Town  Council  of  Aberdeen,  and* 
George  Robertson,  one  of  the  police  force  for  the  city,  for  £100 
damages,  in  consequence  of  the  defender  Robertson  having  slandered 
and  assaulted  the  pursuer.  The  defenders,  the  Town  .  Council, 
denied  liability,  in  respect  that  the  constables  in  Aberdeen  are  not 
their  servants,  but  are  appointed  by  the  Superintendent  of  Police,  in 
terms  of  the  Aberdeen  Police  and  Water-Works  Act,  1862,  sec.  113. 
The  pursuer,  on  the  other  hand,  maintained  that  they  were  answer- 
able for  the  conduct  and  proceedings  of  their  officers  in  the  discharge 
of  their  duty.  The  Sheriff-Substitute  assoilzied  the  Town  Council 
on  the  ground  above  stated. 

508.  Parties  presently  entitled  to  Proseonte  may 

do  so. — The  prosecutions  authorised  by  this  Act,  under 
complaint  by  the  Burgh  Prosecutor,  shall  be  without  pre- 
judice to  complaints  at  the  instance  of  any  party  or  parties 
who  are  at  present  entitled  to  make  the  same. 

See  sec.  461  as  to  "  Burgh  Prosecutor." 

509.  Jurisdiction  of  Sheriffs  and  Courts  of  Guild 

to  be  Preserved. — No  jurisdiction  conferred  by  this  Act 
shall  be  held  to  exclude  the  jurisdiction  of  the  Sheriff,  Justices 
of  the  Peace,  Burgh  or  Dean  of  Guild  Court,  where  the  case 
shall  in  the  first  instance  have  been  brought  before  or  taken 
up  by  such  Sheriff,  Justices  of  the  Peace,  Burgh  or  Dean  of 
Guild  Court. 

See  sub-head  (30),  sec.  4,  for  definition  of  "  Sheriff,"  (4)  "burgh." 

510.  Forms  of  Procedure. — The  forms  in  Schedule 
VII.  to  this  Act,  where  they  are  applicable,  or  forms  as  near 
t^  them  as  are  found  convenient,  shall  be  the  forms  of  pro- 
cedure under  this  Act  until  the  same  be  altered  or  amended 
by  the  High  Court  of  Justiciary,  in  terms  of  this  Act :  Pro- 
vided that  the  Magistrate  may  add  to  any  of  the  forms  of 
conviction  or  judgment  a  direction  that  the  accused  shall  be 
kept  to  hard  labour  during  the  whole  or  part  of  the  term  of 
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his  imprisonment,  and  execution  upon  any  judgment  or 
warrant  may  proceed,  either  upon  such  judgment  or  warrant 
itself  or  upon  an  extract  issued  and  signed  by  the  Clerk  of 
Court. 

See  sub-head  (8),  sec.  4,  for  definition  of  "Clerk,"  (19)  "Magis- 
trate;" sec.  460  "Clerk  of  Court,"  sec.  513  as  to  alteration  of 
forms,  and  sec.  493  as  to  extract  of  sentence. 

511.  Form  when  Sum  Reooverable  as  Civil  Debt. 

— ^Where  under  this  Act  a  sum  is  awarded  which  is  declared 
by  the  Act  to  be  recoverable  as  a  civil  debt,  the  forms  to  be 
followed  in  the  recovery  thereof  shall  be  those  provided  for 
enforcing  decrees  pronounced  in  the  Small  Debt  Courts  of  the 
SherifiT,  and  there  shall  be  added  to  the  finding  of  the  Magistrate 
in  such  case  a  warrant  for  execution  in  the  following  form : — 
"  And  the  Magistrate  decerns  and  ordains  instant  execution  by 
arrestment,  and  also  execution  to  pass  hereon  by  poinding 
and  sale  after  a  charge  of  ten  free  days."  Any  officer,  by  this 
Act  authorised  to  execute  the  warrant  of  a  Magistrate,  may 
carry  out  the  procedure  authorised  by  this  section. 

See  sub-head  (30),  sec  4,  for  definition  of  "Sheriff,"  (19) 
"  Magistrate." 

512.  Prooeedings  may  be  either  in  Writing  or 

Printed. — The  several  forms  of  procedings  prescribed  by 
tliis  Act  may  be  either  in  writing  or  printed,  or  may  be 
partly  written  and  partly  printed,  and  all  such  forms  as  bear 
reference  to  any  antecedent  form  may  be  either  on  the  same 
sheet  of  paper  therewith,  or  on  a  separate  sheet  attached 
to  it. 

By  sec.  20  of  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63, 
it  is  provided  that  "  in  this  Act,  and  in  every  other  Act,  whether 
passed  before  or  after  the  commencement  of  this  Act,  expressions 
referring  to  writing  shall,  unless  the  contrary  intention  appears,  be 
construed  as  including  references  to  printing,  lithography,  photo- 
graphy, and  other  modes  of  representing  or  reproducing  words  in  a 
visible  form." 

513.  High    Court  of  Justiciary  may  Hake  or 

Amend  Forms. — It  shall  be  lawful  for  the  High  Court  of 
Justiciary,  on  the  application  of  the  Lord  Advocate,  from 
time  to  time  to  pass  such  Acts  of  Adjournal  as  may  be  neces- 
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sary  or  proper  for  altering  or  amending  the  forms  of  proceed- 
ings in  the  Police  Courts  of  burghs  under  this  Act,  or  under 
this  part  of  this  Act,  or  providing  forms  for  proceedings  in 
said  Courts  not  supplied  by  this  Act 

See  sub-head  (4),  sec  4,  for  definition  of  "  burgh." 

514.  JnYonile  Offenders  may  be   Sentenced   to 

Whipping. — In  any  case  where  the  Magistrate  may  award 
sentence  of  imprisonment,  or  of  fine  with  the  alternative  of 
imprisonment,  it  shall  be  lawful  for  the  Magistrate,  in  the 
case  of  any  juvenile  oflTender,  being  a  male  whose  age  in  the 
opinion  of  the  Magistrate  shall  not  exceed  fourteen  years,  to 
adjudge  such  offender,  instead  of  imprisonment,  or  in  addi- 
tion to  imprisonment,  to  be  punished  by  private  whip- 
ping, in  such  manner  and  according  to  such  regulations, 
as  have  been  or  shall  be  made  by  the  Lord  Advocate  of 
Scotland  in  that  behalf,  and  approved  by  the  Secretary  for 
Scotland. 

See  sub-head  (19),  sec.  4,  for  definition  of  "Magistrate." 
In  Stevenson  v,  Lang,  7th  Sept.  1878  (4  Coup.,  76),  upon  a 
complaint  brought  under  sec.  135,  sub-sec.  (5),  of  the  Glasgow  Police 
Act  of  1866,  charging  an  accused  with  "the  crime  of  being  riotous 
and  disorderly  in  his  conduct,  by  throwing  peasemeal  or  soot,  or 
otherwise  creating  a  noise  or  disturbance,"  and  concluding  for  a  fine, 
or,  alternatively,  imprisonmentj  a  Stipendiary  Magistrate  sentenced 
a  youth  of  fifteen  years  of  age  to  receive  fifteen  stripes,  in  terms  of 
the  Acts  14  &  15  Vict  c.  27,  and  25  Vict.  c.  18.  The  conviction 
and  sentence  quashed  upon  appeal,  in  respect  that  the  Act  14  &  15 
Vict  c.  27,  had  been  repealed,  and  that  the  Act  25  Vict.  c.  18  gave 
no  warrant  for  whipping,  except  in  the  case  of  boys  who  are  not  above 
fourteen  years  of  age ;  and,  second,  that  whipping  was  not  sanctioned 
by  the  common  law  in  such  a  case  as  that  in  question. 

515.  Offenoes  for  Breaches  of  Certificates  under 
Public  Houses  Acts  to  be  tried  in  Police  Court. — AH 

offences  under  or  against  the  Public  Houses  Acts  Amendment 
(Scotland)  Act,  1862,  and  the  Acts  therein  recited,  or  any  of 
them,  or  of  any  Act  or  Acts  amending  or  superseding  the 
same  for  any  breach  of  or  offence  against  the  terms,  pro- 
visions, or  conditions  of  any  certificate  granted  under  the  said 
Acts,  or  any  of  them,  may  be  prosecuted  and  tried  before  and 
by  any  Magistrate  or  Magistrates  of  Police  of  any  burgh, 
officiating  in  any  court  for  the  trial  of  police  ofifences,  under 
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the  provisions  of  any  Local  or  General  Police  Act,  in  the 
same  way  and  manner  in  all  respects  as  may  be  provided  for 
the  trial  of  police  oflTences  by  any  such  Local  or  General 
Police  Act  in  force  in  the  county,  district,  burgh,  or  place 
where  the  offender  shall  reside,  or  the  offence  shall  have  been 
committed,  and  such  Magistrate  or  Magistrates  shall  have 
power  to  impose  the  penalties  and  punishments,  and  declare 
the  forfeitures  provided  in  that  behalf  by  the  said  Public 
Houses  Acts,  or  any  of  them. 

See  sub-head  (4),  sec.  4,  for  definition  of  "burgh,"  (19)  "Magis- 
strate,"  (20)  "Magistrates,"  (17)  "Local  Police  Act." 

In  Johnston  v.  Laing,  25th  Mar.  1876  (3  Coup.,  260),  in  an 
appeal  against  a  conviction  for  breach  of  certificate  pronounced  by  a 
Magistrate  of  a  burgh,  other  than  a  royal  burgh,  which  had  adopted 
the  General  Police  Act  of  1862, — lidd,  (1)  that  such  Magistrate  had 
jurisdiction  to  try  the  offence  charged ;  and  (2)  that  review  on  the 
facts  was  excluded  by  sec  430  of  the  Police  Act. 

516.  Smnmary  Jnrisdiotion  Forms  may  be  used 
in  certain  Cases. — If  it  should  be  found  convenient  in  any 
prosecution  under  this  Act  or  any  Special  Statute,  any  of  the 
provisions  or  forms  of  the  Summary  Jurisdiction  Act,  or  of 
the  provisions  or  forms  of  the  Criminal  Procedure  (Scotland) 
Act,  1887,  may  be  used. 

See  also  Dickson  v,  Linton,  mpra^  sec  480. 

Opinion,  per  Lord  Justice-Clerk,  that  sec  28  of  the  Summary 
Procedure  Act  was  intended  as  a  test  of  jurisdiction  only  in  questions 
of  review,  and  did  not  exclude  an  ordinary  action  in  the  Civil 
Courts  with  regard  to  the  subject-matter  of  such  summary  com- 
plaints as  were  thereby  rendered  criminal  in  relation  to  review. 
Lowson  V,  Police  Commissioners  of  Forfar,  16th  Mar.  1877  (4  R., 
Just.,  35). 

517.  Exemption  of  Railway  Companies'  Buildings. 

— The  provisions  of  sees.  166  to  209,  both  inclusive,  of  this 
Act,  shall  not  apply  to  the  railways  or  stations  of  any  rail- 
way company,  or  buildings  connected  therewith,  other  than 
dwelling-houses. 

See  sub-head  (3)  sec.  4,  for  definition  of  "building,"  (13)  "house." 
In  North  British  Railway  Company  v.  Commissioners  of  Supply 
for  Lanark,  10th  Dec.  1868  (7  M.,  201),  a  Railway  Act  provided 
that  the  ground  conveyed  to  the  Company  should  "  not  be  liable  for 
any  duties  or  casualties  to  the  superiors,  nor  for  land-tax,  nor  any 
public    or    parish    burdens," — hddy   in  conformity  with  Scottish 
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North-Eastern  Railway  Company  v.  Gardiner  (2  M.,  537),  that  the 
Company  was  exempt  from  assessment  for  police,  prison,  and  county 
rates. 

518.  Saving  of  Local  Authorities  Loans  Act. — 

Nothing  in  this  Act  shall  prejudice  or  affect  the  provisions  of 
the  Local  Authorities  Loans  (Scotland)  Act,  1891. 

This  is  an  Act  to  provide  increased  facilities  for  the  raising  of 
money  by  Local  Authorities  in  Scotland,  by  the  issue  of  debentures, 
stock,  or  otherwise. 
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In  Campbell  v.  Leith  Police  Commissioners,  28th  Feb.  1870  (8  M. 
H.  L.,  34),  the  Lord  Chancellor  (Hatherley),  said:  "Now,  there 
is  a  Schedule  at  the  end  of  the  Act,  Schedule  E,  ai^d  all  the  rates 
which  are  leviable  under  the  Act  are  directed  to  be  put  into  the 
Schedule  in  the  form  there  mentioned,  with  the  exception  of  one 
distinct  rate,  to  which  I  shall  have  to  make  reference  presently ;  but 
the  other  rates  are  directed  to  be  inserted  in  this  way — '  Description 
of  objects,  general  sewer  rates  or  special  sewer  rates,  and  private 
improvement  assessment'  Then  the  whole  is  carried  out.  The 
description  of  the  objects,  the  names  of  the  owners  and  occupiers, 
and  the  dates  at  which  the  rate  is  to  be  payable  are  all  given ;  and 
all  these  qualifications  and  directions  as  to  the  rates  are  applicable 
to  a  private  improvement  assessment  exactly  in  the  same  manner 
as  they  are  applicable  to  a  general  sewer  rate  or  to  a  special  rate ; 
and  the  Act  evidently  contemplates  one  general  and  complete  pro- 
cess of  rating. 

"Then,  that  being  so,  we  find  here  for  what  purposes  a  private 
improvement  assessment  rate  may  be  made,  namely,  in  a  case  where 
the  neglect  of  the  owner  has  thrown  some  obligation  or  duty  upon 
the  Commissioners,  which  they  have  to  perform,  and  where  con- 
sequently they  have  incurred  expense  in  so  performing  it.  That 
will  constitute  a  private  improvement  assessment" 

But  see  Laird  v,  Clyde  Navigation  Trustees,  6th  Mar.  1879  (6 
R,  756).  The  Clyde  Navigation  Consolidation  Act,  1858,  enacted 
by  sec.  98  that  "  it  shall  be  lawful  for  the  trustees  to  levy  on  and 
in  respect  of  all  goods  shipped  at  or  unshipped  in  the  river  or 
harbour,  the  rates  specified  in  the  first  and  second  columns  of 
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Part  I.  of  the  Schedule  H  to  this  Act  annexed."  Schedule  H, 
Part  I.,  was  titled,  "Rates  on  goods  conveyed  upon  or  shipped 
or  unshipped  in  the  river  or  at  the  harbour,  or  using  any  transit 
shed  or  warehouse,"  and  contained  a  long  list  of  goods  chargeable, 
including  timber,  which,  prior  to  1858,  had  been  exempt  from  river 
dues.  The  limits  of  the  river,  for  the  purposes  of  the  Act,  extended 
westward  to  Newark  Castle,  a  short  distance  above  Port-Glasgow. 

Timber  arriving  from  abroad  in  logs  was  in  use  to  be  dischaiged 
into  the  water  at  Greenock  or  Port-Glasgow,  and  floated  or  towed 
up  in  loose  rafts  to  the  ponds  of  the  timber  merchants,  which  were 
within  the  limits  of  the  river,  as  defined  for  the  purposes  of  the 
above  Act,  and  there  stored  till  the  timber  was  sold.  In  1877,  the 
Clyde  Trustees  for  the  first  time  proposed  to  charge  dues  on  the 
timber  on  its  being  thus  floated  up  to  the  timber  ponds. 

In  a  suspension  at  the  instance  of  a  firm  of  timber  measurers,  who 
were  owners  of  certain  of  the  ponds,  hdd^  (by  a  majority  of  seven 
judges,  diss.  Lords  Gifibrd  and  Shand  and  rev.  judgment  of  Lord 
Adam),  that  the  timber  so  floated  up  to  the  ponds  not  being  either 
shipped  or  unshipped  within  the  limits  of  the  "  river,"  did  not  fall 
within  the  scope  of  sec.  98  of  the  Act,  and  that  the  words  "con- 
veyed upon"  occurring  in  the  Schedule,  in  addition  to  "shipped  or 
unshipped,"  could  not  be  used  to  extend  the  enactment  in  the  body 
of  the  Act,  and  that  therefore  the  dues  were  not  leviable. 

Lord  Justice-Clerk  (Moncreifl*),  who  delivered  the  leading  opinion, 
after  quoting  the  title  of  the  Schedule  says:  "Now,  in  the  first 
place,  as  this  Schedule  derives  its  authority  entirely  from  sec.  98, 
and  as  that  authority  is  limited  in  sec.  98  to  the  specification  of 
the  rates  leviable  on  goods  shipped  or  unshipped  within  the  river 
or  harbour,  it  would  be  wholly  inadmissible  on  any  canon  of 
construction  to  give  it  a  wider  interpretation.  But  I  think  it 
unnecessary  to  say  more  on  this  head,  because  the  words  thus  intro- 
duced into  the  title,  although  not  very  accurate,  are  manifestly 
intended  to  meet  exactly  the  same  circumstances  as  those  in  sec  99, 
and  to  give  the  authority  of  the  Schedule  to  levying  these  rates  at 
the  difierent  stages." 

Lord  GiflFord  said :  "  In  getting  at  the  true  meaning  of  the  words 
'  shipped '  or  *  unshipped,'  I  think  I  am  entitled  to  look,  not  only 
to  the  Schedule  of  Rates,  but  also  to  all  the  other  clauses  of  the 
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Statute,  and  I  find  important  light  from  these  sources.  The 
Schedule  of  Rates,  which  is  specially  referred  to  in  sec.  98,  is 
entitled,  '  Rates  on  goods  conveyed  upon,  or  shipped  or  unshipped 
in  the  rirer  or  at  the  harhour,  or  using  any  transit  shed  or  ware- 
house.' Here  the  words  'conveyed  upon'  the  river  are  used, 
apparently  as  explanatory  or  as  synonymous  with  '  shipped  or  un- 
shif^ped  in  the  river.'  I  do  not  say  that  the  title  of  the  Schedule 
is  incorporated  as  a  proper  part  of  sec.  98,  hut  it  is  surely  im- 
portant to  see  what  the  Legislature  meant  when  they  used  the 
words  *  shipped '  or  '  unshipped,'  and  when  we  find  in  the  Schedule 
the  words  'conveyed  upon'  used  apparently  in  connection  with 
shipped  or  unshipped,  it  points  very  directly  to  what  the  true 
meaning  is«" 

And  Lord  Shand  said :  ''  But  I  think  assistance  may  he  ohtained 
as  to  the  meaning  of  the  terms  '  shipped  or  unshipped '  there  used, 
from  the  Schedule  referred  to  in  that  section,  as  well  as  from  sees. 
99  and  119  of  the  Statute.  It  was  maintained  that  this  question 
roust  he  determined  on  the  terms  of  sec.  98  alone— that  the  Schedule 
can  only  be  looked  at  for  the  sole  and  limited  purpose  of  ascertain- 
ing the  particular  rate  payable  on  each  class  of  goods  specified,  and 
that  the  other  sections  can  be  referred  to  only  for  the  particular 
purpose  of  the  special  enactment.  I  am  clearly  of  opinion  that  this 
argument  is  unsound,  and  that  in  a  question  as  to  whether  the 
words  'shipped  or  unshipped,'  in  sea  98,  are  to  be  taken  in  the 
literal,  restricted,  and  primary  sense  contended  for,  or  ought  to 
receive  a  somewhat  wider  meaning,  it  is  legitimate  to  look  at  other 
expressions  in  the  Statute  relating  to  the  transit  of  goods  on  the 
river,  particularly  where  these  occur  in  a  Schedule  or  clause  of  the 
Act  relating  to  the  very  subject  of  rates.  Turning  then  to  the 
Schedule,  the  goods  which  in  the  section  are  described  as  shipped 
or  unshipped  are  there  referred  to  in  the  title  as  *  Goods  conveyed 
upon,  or  shipped  or  unshipped  in  the  river.'  Had  these  words  been 
in  sec.  98  itself,  of  which  the  Schedule  is  really  a  part^  even  the 
argument  for  a  literal  construction  only  of  the  language  of  the 
section  would,  I  think,  have  been  fatal  to  the  complainers,  for 
undoubtedly  timber  towed  in  rafts  is  *  conveyed  upon  the  river.' " 

And  in  Lang  t?.  Kerr,  Anderson,  &  Company  (6  R.,  H.  L.,  65), 
the  Lord  Chancellor  (Cairns),  said:   '^The  27th  division  of  this 
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long  Statute  is  headed  in  this  way — 'Buildings,  their  erection, 
alteration,  and  use.'  And,  my  Lords,  I  may  observe  that  these  head- 
ings in  this  Act  are  not  to  be  looked  upon  as  marginal  notes  inserted 
not  by  Parliament,  but  perhaps  by  the  printer,  because  they  are  re- 
ferred to  in  the  body  of  the  Act  itself.  The  d86th  clause  (the  second 
clause  after  the  one  I  am  going  to  read)  itself  takes  notice  of  the 
headings  of  different  parts  of  the  Act,  and  shows  that  Parliament 
had  carefully  and  analytically  divided  the  Act  into  these  different 
parts.  Sec.  384  is,  as  I  have  said,  in  the  part  which  relates  to 
'  Buildings,  their  erection,  alteration,  and  use.'  And,  my  Lords,  that 
part,  extending  from  sec.  364  to  sec.  386,  has  reference — in,  I  may 
say,  every  section  ol  it — to  buildings  in  some  shape  or  form." 
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SCHEDULE  I. 

Section  1. 

General  Poucb  Acts. 


Session  and  Chapter. 

Title  of  Act 

3  &  4  WiU.  IV.  c.  46, . 
lO&U  Victc.  39,     . 

13  &  14  Vict.  c.  33,     . 
25  &  26  Vict.  c.  101,   . 

31  &  32  Vict.  c.  102,   . 

40  &  41  Vict.  c.  22,     . 

41  &  42  Vict  c  30,     . 
46  &  46  Vict  c  6, 

52  &  53  Vict  c.  51,     . 

An  Act  to  enable  burghs  in  Scotland  to  establish 
a  general  system  of  police. 

An  Act  to  amend  an  Act  to  enable  bui^hs  in 
Scotland  to  establish  a  general  system  of 
police,  and  another  Act  for  providing  for  the 
appointment  and  election  or  magistrates  and 
counciUors  for  certain  burghs  and  towns  of 
Scotland. 

An  Act  to  make  more  effectual  provision  for 
regulating  the  police  of  towns  and  populous 
places  in  Scotland,  and  for  paving,  draining, 
cleansing,  lighting,  and  improving  the  same. 

An  Act  to  make  more  effectual  provision  for 
regulating  the  police  of  towns  and  populous 
places  in  Scotland,  and  for  lighting,  cleansing, 
paving,  draining,  supplying  water  to  and  im- 
proving the  same,  and  also  for  promoting  the 
puhlic  health  thereof. 

The  General  Police  and  Improvement  (Scotland) 
Act,  1862,  Amendment  Act 

The  Gfeneral  Police  and  Improvement  (Scotland) 
Act,  1862,  Amendment  Act,  1877. 

The  General  Police  and  Improvement  (Scotland) 
Amendment  Act,  1878. 

The  General  Police  and  Improvement  (Scotland) 
Act,  1882. 

The  General  Police  and  Improvement  (Scotland) 
Act,  1862,  Amendment  Act,  1889. 

SCHEDULE  11. 
Sections  5,  15,  373. 


Edinburgh. 

Glasgow. 

Aberdeen. 


3b 


Dundee. 
Greenock. 
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SCHEDULE  IIL 

Section  5. 

Portions  op  Local  Acts  saved. 

L — Airdrie, 


Session  and  Cbftpter. 


Title  or  Short  Title. 


Portions  of  Acts  saved. 

Sections  nambered 

indosiyely. 


1  &  2  Geo.  IV.  c  eO, 


12  &  13  Vict  c  89, 
48  &  49  Vict  c  40, 


An  Act  for  erecting 
the  Town  of  Airdrie, 
in  the  County  of 
Lanark,  into  a  Burgh 
of  Barony ;  paving, 
lighting,  and  im- 
proving the  same, 
and  establishing  a 
Police  therein. 

The  Airdrie  Police  and 
Municipal  Act,  1849. 

The  Airdrie  Burph  Ex- 
tension Act,  1885. 


Sec.  la 


Sees,  7,  10,  59,  7a 

The  whole  Act,  except 
sees.  3, 50,  and  51, and 
the  First  Schedule. 


IL— Ayr. 


36  &  37  Vict  c.  200, 
48  &  49  Vict  c.  73, 


The  Ayr  Burgh  Act, 

1873. 
The  Ayr  Burgh  Act, 

1885. 


The  whole  Act,  except 
sees.  132  to  137. 

The  whole  Act,  except 
sees.  13  and  14. 


IIL — Braughty-Ferry. 


43  &  44  Vict  c.  39, 


46  Vict  c.  19, 


The  Qeneral  Police  and 
Improvement  (Scot- 
land) Act,  1862, 
Order  Confirmation 
(Broughty  -  Ferry) 
Act  1880. 

The  Broughty  -  Ferry 
Paving  Act,  1883. 


The  whole  Act 


The  whole  Act 
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Session  and  Chapter. 


Title  or  Short  Title. 


Portions  of  Acts  saved, 

Sections  numbered 

inclusively. 


39  &  40  Vict.  c.  139, 


The  Burntisland  Burgh 
Act,  1876. 


The  whole  Act.  eicept 
sees.  101  to  106. 


V. — Oampheltoton, 


39  &  40  Vict.  c.  167, 


The  Campbeltown 
Burgh  and  Harbour 
Act,  1876. 


The  whole  Act  and 
Schedules,  except 
sees.  12,  133,  134, 
and  136. 


VI. — Goaihridge, 


48  &  49  Vict.  c.  41, 


The  Coatbridge  Bui^h 
Act,  1885. 


Sees.  1  to  32  inclusive  ; 
sees.  37,  38,  and  88  to 
97  inclusive,  and 
103. 


VII. — Dumbarton, 


46  &  47  Vict  c.  148, 


The  Dumbarton  Water- 
works, Streets,  and 
Buildings  Act,  1883. 


The  whole  Act 


VIII. — Dunfermline. 


33  &  34  Vict  c.  115, 


The  General  Police 
and  Improvement 
(Scotland)  Supple- 
mental Act,  1870. 


The  whole  Act  and  the 
Schedule,  so  far  as 
they  relate  to  the 
Burgh  of  Dunferm- 
line. 
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IX.—Falkirk. 


Session  aud  Chapter. 


Title  or  Short  Title. 


Portions  of  Acts  saved, 

Sections  numbered 

inclusively. 


22  &  23  Vict.  c.  123, 


The  Falkirk  Police 
and  Improvement 
Act,  1869. 


The  7th  and  8th  clauses 
of  the  Preamble,  and 
sees.  2  (so  far  as  re- 
gards the  definition 
of  "The  Stintmasters 
of  Falkirk;"  "The 
Feuars  of  Falkirk;" 
"The  District  of 
Qrahamstown ; "  and 
"The  District  of 
Baiusford"),  7,  and 
from  11  to  18,  both 
inclusive,  and  20 
and  21. 


X. — Galashiels, 


39  &  40  Vict.  c.  60, 


The  Galashiels  Mun- 
icipal Extension  Gas 
and  Water  Act,  1876. 


The  whole  Act,  except 
sees.  3,  4,  7,  13,  17, 
18,  21,  22,  24,  26,  27, 
34,  37-39,  62,  66,  67, 
66,  86-87, 90-93,  and 
Schedules  III.  and 
IV. 


XI. — Hamilton, 


41  &  42  Vict,  c  137, 


The  Hamilton  Burgh 
Act,  1878. 


The  whole  Act,  except 
sees.  141,  142,  143, 
and  148  to  166. 


XII. — Inverness. 


lO&ll  Vict.  c.  208, 


The  Inverness  Bui^h 
Act,  1847. 


Sees.  1,  39,  133,  134, 
142,  143,  149,  160, 
and  Schedule  A. 


XIII. — Irvine, 


44  &  46  Vict.  c.  71, 


Tlie  Imne  Burgh  Act^ 
1881. 


The  whole  Act. 
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XrV. — Kilmarnock, 

Session  and  Chapter. 

Title  or  Short  Title. 

Portions  of  Acts  saved. 

Sections  numbered 

inclosively. 

10  &  11  Vict  c.  207,      . 
34  &  36  Vict  c  71, 

An  Act  for  amending 
the  Acts  relating  to 
the  Police  and  Im- 
provement of  the 
Burgh  of  Kilmar- 
nock, and  for  other 
purposes  in  relation 
thereto. 

The  Kilmarnock  Mun- 
icipal Extension  and 
Improvement  Act, 
1871. 

Sec.  131,  in  so  far  as  it 
relates  to  the  appli- 
cation of   the  nnes, 
penalties,    and    for- 
feitures. 

The  whole  Act,  except 
sees.  4,  28,  40,  42, 43, 
48  to  84,  152,   153, 
180,   188,    222,   223, 
225  to  227,  the  Second 
Schedule,  the   Fifth 
Schedule. 

XY,—KirkeaMy. 


39  &  40  Vict  a  179, 


The  Kirkcaldy  Bur^h 
and  Harbour  Act, 
1876. 


The  whole  Act,  except 
sees.  134  to  137. 


XVI.— I^^. 


11  &  12  Vict  c  123, 
40  &  41  Vict  c  200, 


The  Leith  Municipal 
and  Police  Act,  1848. 


The  General  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Order  Ck>nfirmation 
(Leith)  Act,  1877. 


Sees.  1,  3,  4,  and  5,  16, 
17,  70  (as  regards 
Lochcnd  LochX  262, 
271. 

Sec.  1,  and  sees.  1,  2,  3, 
4,  5,  6,  7,  8,  9,  10^ 
and  21  of  the  Order 
thereby  confirmed, 
and  the  Schedule  to 
the  Order. 


XYIL—Lermck. 


39  &  40  Vict  c  163, 


The  Qeneral  Police 
and  Improvement 
rScotland)  Act,  1862, 
Order  Confirmation 
(Lerwick)  Act,  1876. 


Sec.  1,  and  sees.  7,  8, 
and  9  of  the  Older 
thereby  confirmed. 
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XVIIL— O&an. 


Session  and  Chapter. 

Title  or  Short  Title. 

Portions  of  Acts  sared, 

Sections  numbered 

inclusively. 

44  &  46  Vict  c.  178,      . 

The  Oban  Burgh  Act, 
1881. 

The  whole  Act 

XIX.— Paw%. 


40  &  41  Vict  c.  149, 

38  &  39  Vict  c.  171, 

39  &  40  Vict  c  167, 

41  &  42  Vict,  c  103, 

42  Vict  c  3, 


The  Paisley  Improve- 
ment Act,  1877. 

The  General  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Orders  Confirmation 
Act,  1876. 

The  General  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Order  Confirmation 
(Paisley)  Act,  1876. 

The  General  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Order  Confirmation 
(Paisley)  Act,  1878. 

The  General  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Order  Confirmation 
(Paisley)  Act,  1879. 


The  whole  Act 
The  Whole  Act 

The  whole  Act 

The  whole  Act 

The  whole  Act 


XX.— Per^;^. 


19  &  20  Vict  c.  138, 


28  Vict  c.  7, 


An  Act  to  provide  for 
the  arrangement  of 
the  financial  affairs 
of  the  City  of  Perth, 
for  the  maintenance 
of  the  Port  and  Har- 
bour, and  for  other 
purposes  therewith 
connected. 

The  Gcneial  Police 
and  Improvement 
(Scotland)  Supple- 
mental Act,  1866. 


The  whole  Act  and  the 
Schedules. 


The  whole  Act,  and  also 
the  Provisional  Order 
contained  in  the 
Schedule,  excepting 
sees.  2  to  7  of  the 
Provisional  Order. 
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Seflsion  and  Chapter. 


31  Vict  c.  11, 


33  &  34  Vict  c  115, 
39  &  40  Vict  c.  168, 


Title  or  Short  Title. 


An  Act  to  confirm 
certain  Provisional 
Orders  under  the 
General  Police  and 
Improvement  (Scot- 
land) Act,  1862,  re- 
lating to  the  Burghs 
of  Perthand  Brechin. 

The  Qeneral  Police 
and  Improvement 
(Scotland)  Supple- 
mental Act,  1870. 

The  Qeneral  Police 
and  Improvement 
(Scotland)  Act,  1862, 
Order  Confirmation 
(Perth)  Act,  1876. 


Portions  of  Acts  saved, 

Sections  numbered 

inclusively. 


The  whole  Act  and  the 
Schedule,  so  far  as 
they  relate  to  the 
Burgh  of  Perth. 


The  whole  Act  and  the 
Schedule,  so  far  as 
they  relate  to  the 
BvLTtth  of  Perth. 

The  whole  Act  and  the 
Schedule. 


XXL— Por^  Glasgow. 


28  &  29  Vict  c  264, 


The    Port-Glasgow 
Police  Act,  1866. 


The  whole  Act  and 
Schedule,  except  sees. 
7  and  48  of  the  Act 


XXIL— Renfrew. 


18  Vict  c.  72, 


The  Renfrew  Police 
and  Improvement 
Act,  1866. 


Sees.  1  to  6.  Interpre- 
tation clause  of  sec. 
6,  sees.  7,  8,  11,  12, 
16,  17,  18,  22,  23,  28 
to  42. 


XXIIL— Rothesay. 


9  &  10  Vict  c.  299, 


Rothesay  Police  Act 


Sec.  12. 
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SCHEDULE  IV. 

Section  177. 

Rules  for  New  BuiLDiNoa 

1.  Ezoayatlons.  —  The  site  of  the  intended  building  shall  be 
dug  out  to  such  depth  as  shall  be  necessary,  in  the  opinion  of  the 
Commissioners,  for  the  removal  therefrom  of  soil  or  refuse ;  and  it 
shall  not  be  lawful  for  any  person  to  build  upon  any  site  until 
such  soil  or  refuse  is  so  removed. 

2.  The  walls  of  every  new  building  to  be  used  as  a  dwelling- 
house  shall  have  a  damp  course  of  durable  material,  impervious  to 
moisture ;  the  damp  course  for  external  walls  to  be  at  the  level  of 
the  ground  directly  abutting  upon  the  external  wall,  or  at  such 
other  level  as  the  Commissioners  shall  order.  Party  walls  to  have 
the  damp  course  at  a  level  of  not  less  than  the  under  side  of  the 
joisting  of  the  lowest  floor;  and  where,  in  the  judgment  of  the 
Commissioners,  the  nature  of  the  soil  or  subsoil  requires  it,  the 
whole  internal  area  of  the  site  sliall  be  covered  with  a  layer  of 
asphalt,  cement,  concrete,  or  suitable  material  to  their  satisfaction. 

S.  The  outer  walls  and  the  party  walls  or  separate  side  or  end 
walls,  and  the  joisting  and  principal  timber  and  ironwork,  shall  be  of 
sufficient  strength  and  stability. 

4.  There  shall  be,  to  the  satisfaction  of  the  Commissioners,  sufficient 
ashpit  and  W.-C.  or  privy  accommodation  in  connection  with  the 
building. 

5.  The  plan  of  the  building  shall  not  contemplate  the  raising  or 
lowering  of  any  article  from  windows  or  openings  towards  any  public 
streets  by  hoists  or  other  appliances  outside  the  building  line. 

6.  Walls  and  gables  to  be  built  solid.— All  party  walls  and 
gables  shall  be  built  solid,  except  at  vents,  fireplaces,  presses,  and 
where  the  Commissioners  may  allow  them  to  be  built  otherwise. 

7.  Party  walls  to  be  oarried  through  roof,  etc.  — All 
external  walls,  party  walls,  passage  walls,  partition  walls  dividing 
separate  houses,  staircases,  stairs,  and  landings,  shall  be  constructed 
with  incombustible  materials ;  and  all  party  walls  shall  be  carried 
through  and  above  the  roof  to  form  a  parapet  The  parapet  to  be 
finished  on  top  with  a  cope,  and  the  height  of  parapet  to  be  not 
less  than  12  inches,  measured  at  right  angles  with  the  slope  of 
the  roof,  above  the  covering  of  the  roof  of  the  highest  building  to 
which  such  party  wall  belongs. 

8.  Wall  strapping.— All  walls  of  dwelling-houses  shall  be  so 
constructed  as  to  prevent  damp. 

9.  Lime  mortar. — ^The  mortar  to  be  used  in  the  construction  of 
new  or  altered  buildings  shall  be  composed  of  fresh  burnt  lime  and 
clean  sharp  pit  sand,  grit  or  ground  bricks,  or  freestone  shivers, 
without  earthy  matter,  and  no  sea  or  ballast  sand  shall  be  used. 

10.  Joists  to  be  bridled.— -The  joists  under  every  hearth  shall  be 
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bridled,  and,  where  practicable,  the  hearth  shall  be  supported  by  a 
brick  arch  or  concrete  under  its  whole  area,  or  to  be  otherwise  con- 
structed or  supported  as  the  Commissioners  may  direct.  Every  fire- 
place shall  have  jambs  and  lintels  or  arches  of  incombustible  material 
projecting  at  least  to  the  flush  of  the  plaster  work.  No  timber,  joist, 
beam,  or  safety  lintel  shall  be  inserted  into  a  wall  nearer  to  the  fire- 
place or  vents,  where  practicable,  than  12  inches. 

11.  Buildings  to  haye  gutters  and  spouts.— Every  building 
shall  have  rhones,  gutters,  or  spouts  along  the  eaves  thereof,  with 
down  spouts  and  perforated  gratings,  to  carry  all  water  falling  on  the 
roof  thereon  to  the  drains. 

12.  Chimney  heads  to  be  stayed.— No  part  of  a  built  chimney 
or  flue  must  be  less  than  9'  x  9",  and  no  part  of  a  wall  on  the  outside 
or  house  side  of  the  chimney  to  be  of  less  thickness  than  9  inches. 
Every  chimney  head  shall  have  a  stone  cope,  into  which  chimney 
cans  can  with  safety  be  inserted,  and  such  chimney  cans  shall  be 
sufliciently  guarded. 

15.  Floors  to  be  deafened. — ^The  floors  between  each  flat  of  a 
tenement  shall  be  deafened. 

H.  Plaster  work.— All  apartments  in  every  dwelling-house  shall 
be  plastered  with  three  coats  plaster. 

16.  Plumber  work.- All  plumber  work  connected  with  sanitary 
arrangements  and  house  drains  shall  be  ventilated,  trapped,  and 
otherwise  constructed  and  tested  to  the  satisfaction  of  the  Com* 
missioners. 

16.  Filling  up  at  ground  floors.— In  ground  floors  where  the 
space  from  surface  has  to  be  filled  up  to  level  of  floors,  the  same 
shall  be  filled  up,  subject  always  to  sufficient  space  being  left  for 
ventilation,  with  dry  stone  shivers  or  such  other  materials  as  the 
Commissioners  may  appoint 

17.  Passages  and  courts,  etc.,  to  be  payed.  — All  private 
courts,  common  passages,  and  common  areas  (other  than  bleaching 
greens)  shall  be  paved  with  natural  or  artificial  stone,  or  such  other 
material  as  the  Commissioners  shall  approve,  and  be  provided  with 
proper  and  sufiicient  means  for  taking  off  the  surface  water. 

18.  Roofs  not  to  be  coTered  with  combustible  materials.— 
No  external  covering  of  any  roof  shall  be  constructed  of  combustible 
materials ;  and  it  shall  not  be  lawful  for  the  owner  of  any  building 
having,  at  the  date  when  this  Act  comes  into  operation,  a  roof 
covered  with  thatch,  or  other  combustible  material,  and  contiguous  to 
or  adjoining  to  any  other  building,  to  suffer  such  covering  to  such 
roof  to  remain  for  a  longer  period  than  seven  years  thereafter,  unless 
with  the  consent  in  writing  of  the  Commissioners.  And  every 
person  who  shall  suffer  the  covering  of  any  roof  to  continue,  contrary 
to  the  provisions  herein  contained,  and  who  shall  not  remove  or  alter 
the  same  within  one  month  after  notice  given  to  him  for  that  purpose 
by  the  Commissioners,  shall  be  liable  to  a  penalty  not  exceeding  one 
pound  for  every  day  that  such  building  or  covering  to  such  roof 
shall  so  continue. 

i   Any  person  failing  to  comply  with  any  of  these  conditions  in  a 
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good  and  sufficient  manner  shall  be  guilty  of  an  offence,  and  be  liable 
for  each  offence  to  a  penalty  not  ex<^eding  fire  pounds. 


SCHEDULE  V, 

SicnoN  271. 

Bbqulations  for  Hacknet  Carriages. 

1.  Wlutt  to  be  hackney  carriages  —Every  wheeled  carriage, 
whatever  may  be  its  form  or  construction,  used  in  standing  or  plying 
for  hire  in  any  street,  within  the  prescribed  distance,  and  every 
carriage  standing  upon  such  street,  within  such  prescribed  distance, 
having  thereon  any  numbered  plate  required  by  this  Act  to  be  fixed 
upon  a  hackney  carriage,  or  any  plate  resembling  or  intended  to 
resemble  any  such  plate  as  aforesaid,  shall  be  deemed  to  be  a  hackney 
carriage  within  the  meaning  of  the  Act ;  and  in  all  proceedings  at 
law  or  otherwise  the  term  ''  hackney  carriage  "  shall  be  sufficient  to 
describe  any  such  carriage ;  but  no  stage  coach  used  for  the  purpose 
of  standing  or  plying  for  passengers  to  be  carried  for  hire  at  separate 
fares,  and  duly  licensed,  shall  be  deemed  to  be  a  hackney  carriage. 

2.  ProTisions  applicable  to  licences  for  hackney  carriages. 
— The  following  provisions  shall  apply  to  a  licence  for  hackney 
carriages : — 

a.  A  requisition  for  the  licence  shall  be  made  to  the  Magis- 
trates in  such  form  and  containing  such  particulars  as  they  may 
prescribe,  and  shall  be  signed  by  the  proprietor  or  one  of  the 
proprietors  of  the  carriage  for  which  the  licence  is  sought. 

h.  Any  person  who  makes  a  false  statement  in  such  re- 
quisition shall  be  liable  to  a  penalty  not  exceeding  ten  pounds. 

c.  The  licence  shall  specify  the  name  and  place  of  abode  of 
every  person  who  is  proprietor  or  part  proprietor,  or  who  is 
concerned  in  letting  the  hackney  carriage  (and  such  persons  are 
hereinafter  referred  to  as  the  licensee),  and  shall  specify  the 
number  to  be  marked  on  the  plates  of  the  carriage,  and  any 
other  particulars  which  the  Magistrates  may  think  fit. 

d.  The  licence  shall  be  confined  to  one  carriage,  shall  be  made 
out  by  the  clerk,  signed  by  one  of  the  Magistrates,  and  a  fee  not 
exceeding  five  shillings  shall  be  paid  therefor. 

e.  The  licence  shall  be  entered  in  a  book  kept  by  the  clerk, 
and  open  to  public  inspection  without  fee ;  and  in  such  book 
shall  be  made  entries  of  any  offence  committed  by  the  licensee, 
or  the  driver,  or  person  attending  the  carriage. 

/.  The  licence  shall  be  in  force  for  one  year,  or  until  the  next 
licensing  day  (if  any). 

g.  Any  licensee  who  changes  his  place  of  abode  shall  within 
seven  days  thereafter  give  notice  thereof  to  the  Magistrates,  and 
shall  produce  his  licence  to  the  clerk,  who  shall  endorse  thereon 
the  particulars  of  the  change.     For  any  failure  to  comply  with 
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this  enactment  the  licensee  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings. 

h.  Any  person  plying  within  the  prescribed  distance  any 
hackney  carriage  for  hire  without  a  licence,  or  without  having 
the  number  of  the  carriage  corresponding  with  the  number  of 
the  licence  therefor  displayed  on  the  carriage,  or  the  owner  of 
the  carriage  employing  such  person,  shall  for  every  such  offence 
be  liable  in  a  penalty  not  exceeding  forty  shillings. 
8.  FroTisions  as  to  driTers'  lioenoes.— The  following  pro- 
visions shall  apply  to  any  driver  of  a  hackney  carriage  within  the 
{Mrescribed  distance : — 

a.  He  shall  not  act  as  driver  without  first  obtaining  a  licence 
from  the  Magistrates,  and  which  shall  remain  in  force  till 
revoked,  except  during  the  time  it  may  be  suspended. 

h.  The  licence  shall  be  registered  by  the  clerk,  and  a  fee  of 
one  shilling  paid  for  the  same. 

c.  If  any  person  shall  act  as  such  driver  without  a  licence  or 
during  the  time  his  licence  is  suspended,  or  shall  lend  or  part 
with  his  licence  except  to  the  licensee  of  the  hackney  carriage, 
or  if  the  licensee  of  a  hackney  carriage  employ  any  person  as  uie 
driver  thereof  who  has  not  obtained  such  licence,  or  during  the 
time  that  his  licence  is  suspended,  as  hereinafter  provided,  every 
such  driver  and  every  such  licensee  shall  for  every  such  offence 
respectively  be  liable  to  a  penalty  not  exceeding  twenty  shillings. 

4.  Licensee  to  retain  Uoence  of  driTen  what  in  his 
employ,  and  to  pvodnoe  the  same  when  summoned.  Magis- 
trates may  endorse  oonTiotions  upon  licence.  Penalty  on 
lioensee  for  ne^ect. — In  every  case  in  which  the  licensee  of  any 
hackney  carriage  permits  or  employs  any  licensed  person  to  act  as  the 
driver  thereof,  such  licensee  shall  cause  to  be  delivered  to  him,  and 
shall  retain  in  his  possession,  the  licence  of  such  driver  while  such 
driver  remains  in  his  employ ;  and  in  all  cases  of  complaint,  where 
the  licensee  of  a  hackney  carriage  is  summoned  to  attend  before  a 
Magistrate,  or  to  produce  the  driver,  the  licensee  so  summoned  shall 
also  produce  the  licence  of  such  driver,  if  he  be  then  in  his  employ ; 
and  if  any  driver  complained  of  be  judged  guilty  of  the  offence 
alleged  against  him,  such  Magistrate  shall  make  an  endorsement  upon 
the  licence  of  such  driver,  stating  the  nature  of  the  offence  and  the 
amount  of  the  penalty  inflicted ;  and  if  any  such  licensee  neglect  to 
have  delivered  to  him  and  to  retain  in  his  possession  the  licence  of 
any  driver  while  such  driver  remains  in  his  employ,  or  if  he  refuse 
or  neglect  to  produce  such  licence  as  aforesaid,  such  licensee  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings. 

5.  Ucensee  to  retom  licence  to  driTers  when  quitting  his 
service  if  they  beliaTe  well ;  if  otherwise,  licensee  to  summon 
them.  Compensation  in  case  of  licence  being  improperly 
withheld. — When  any  driver  leaves  the  service  of  the  licensee  by 
whom  he  is  employed  without  having  been  guilty  of  any  misconduct, 
such  licensee  shall  forthwith  return  to  such  driver  the  licence  belong- 
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ing  to  him ;  but  if  such  driver  have  been  guilty  of  any  misconduct, 
the  licensee  shall  not  return  his  licence,  but  shall  give  him  notice  of 
the  complaint  which  he  intends  to  prefer  against  him,  and  shall 
forthwith  cause  such  driver  to  be  summoned  to  appear  before  a 
Magistrate  to  answer  the  said  complaint ;  and  such  Magistrate,  having 
the  necessary  parties  before  him,  shall  inquire  into  and  determine  the 
matter  of  complaint ;  and  if  upon  inquiry  it  appear  that  the  licence 
of  such  driver  has  been  improperly  withheld,  such  magistrate  shall 
direct  the  immediate  redelivery  of  such  licence,  and  award  such  sum 
of  money  as  he  thinks  proper  to  be  paid  by  such  licensee  to  such 
driver  by  way  of  compensation,  and  the  payment  of  which  may  be 
enforced  as  a  penalty. 

6.  Licences  to  be  suspended  or  rcToked  for  misconduct. — 
The  Magistrates  may,  upon  the  conviction  for  the  second  time  of  the 
licensee  or  driver  of  any  hackney  carriage  for  any  offence  under  the 
provisions  of  this  Act  with  respect  to  hackney  carriages,  or  of  any 
bye-law  made  in  pursuance  ihereof|  suspend  or  revoke,  as  they  deem 
right,  the  licence  of  any  such  licensee  or  driver. 

7.  Number  of  persons  to  be  carried  in  a  hackney  carriage 
to  be  painted  thereon. — No  hackney  carriage  shall  be  used  or 
employed,  or  let  for  hire,  or  shall  stand  or  ply  for  hire,  within  such 
prescribed  distance,  unless  the  number  of  persons  to  be  carried  by 
such  hackney  carriage,  in  words  at  length,  and  in  form  following 
(that  is  to  say) — "To  carry  persons,"  be  painted  on  a 
plate  placed  on  some  conspicuous  place  on  the  outside  of  such 
carriage,  and  in  legible  letters,  so  as  to  be  clearly  distinguishable  from 
the  colour  of  the  ground  whereon  the  same  are  painted,  one  inch  in 
lengthy  and  of  a  proportionate  breadth;  and  the  driver  of  any 
hackney  carriage  shall  not  be  entitled  to  carry  in  or  by  such  hackney 
carriage  a  greater  number  of  persons  than  the  number  painted 
thereon. 

8.  Penalty  for  ne^ect  or  for  reftisal  to  carry  the  pre- 
scribed number. — If  the  licensee  of  any  hackney  carriage  permit 
the  same  to  be  used,  employed,  or  let  to  hire,  or  if  any  person  stand 
or  ply  for  hire  with  such  carriage,  without  having  the  number  of 
persons  to  be  carried  thereby  painted  and  exhibited  in  manner  afore- 
said, or  if  the  driver  of  any  hackney  carriage  or  omnibus  shall  carry 
a  greater  number  of  persons,  in  or  by  such  hackney  carriage  or 
omnibus  than  the  number  of  pMsrsons  painted  thereon,  or  shall  refuse, 
when  required  by  the  hirer  thereof,  to  carry  in  or  by  such  hackney 
carriage  the  number  of  persons  painted  thereon,  or  any  less  number, 
every  licensee  or  driver  so  offending  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings. 

9.  Penally  on  driver  for  refusing  to  drive.— Any  driver  of  a 
hackney  carriage  standing  on  any  of  the  stands  for  hackney  carria^ 
appointed  by  the  Magistrates,  or  in  any  street,  public  or  private,  who 
refuses  or  neglects,  without  reasonable  excuse,  to  drive  such  carriage 
to  any  place  within  such  prescribed  distance,  or  any  distance  to  he 
appointed  by  any  bye-law  of  the  Magistrates,  not  exceeding  such 
prescribed  distance,  to  which  he  is  directed  to  drive  by  the  person 
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hiring  or  wishing  to  hire  such  carriage,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  forty  shillings. 

10.  Penalty  for  demanding  more  than  the  sum  agreed  for, 
though  less  uan  the  legal  fare. — If  the  licensee  or  driver  of  any 
hackney  carriage,  or  any  other  person  on  his  behalf,  agree  beforehand 
with  any  person  hiring  such  hackney  carriage  to  take  for  any  job  a 
sum  less  than  the  fare  allowed  by  this  Act  or  by  any  bye-law  made 
thereunder,  such  licensee  or  driver  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings  if  he  exact  or  demand  for  such  job  more 
than  the  fare  so  agreed  upon. 

11.  Agreement  to  pay  more  than  the  legal  fare  not  to  be 
binding,  and  sum  paid  beyond  the  proper  fare  may  be  re- 
OOYered  baok. — No  agreement  whatever  made  with  the  driver,  or 
with  any  person  having  or  pretending  to  have  the  care  of  any 
hackney  carriage,  for  the  payment  of  more  than  the  fare  allowed  by 
any  bye-law  made  under  this  Act,  shall  be  binding  on  the  person 
making  the  same ;  and  any  person  may,  notwithstanding  such  agree- 
ment, refuse,  on  discharging  such  hackney  carriage,  to  pay  any  sum 
beyond  the  fare  allowed  as  aforesaid  ;  and  if  any  person  actually  pay 
to  the  driver  of  any  hackney  carriage,  whether  in  pursuance  of  any 
such  agreement  or  otherwise,  any  sum  exceeding  the  fare  to  which 
such  driver  was  entitled,  the  person  paying  the  same  shall  be  entitled, 
on  complaint  made  against  such  driver  before  a  Magistrate,  to  recover 
the  sum  paid  beyond  the  proper  fare,  and,  moreover,  such  driver 
shall  be  liable  to  a  penalty  for  such  exaction  not  exceeding  the  sum 
of  forty  shillings ;  and  in  default  of  the  repayment  by  such  driver 
of  such  excess  of  fare,  or  of  payment  of  the  said  penalty,  the 
Magistrate  shall  forthwith  commit  such  driver  to  prison,  there  to 
remain  for  any  time  not  exceeding  one  month,  unless  the  said  excess 
of  fare  and  the  said  penalty  be  sooner  paid. 

12.  DriTer  to  carry,  under  an  agreement  for  a  discretionary 
distance,  the  distance  to  which  hirer  is  entitled  for  the  fare. 
— If  the  licensee  or  driver  of  any  hackney  carriage,  or  any  other 
person  on  his  behalf,  agree  with  any  person  to  carry  in  or  by  such 
hackney  carriage  persons  not  exceeding  in  number  the  number  so 
painted  on  such  carriages  as  aforesaid  for  a  distance  to  be  at  the 
discretion  of  such  licensee  or  driver,  and  for  a  sum  agreed  upon, 
such  licensee  or  driver  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  if  the  distance  which  he  carries  such  persons  be  under 
that  to  which  they  were  entitled  to  be  carried  for  the  sum  so  agreed 
upon,  according  to  the  fare  allowed  by  any  bye-law  made  under  this 
Act. 

18.  Overcharge  bv  hackney  coachmen,  etc.,  to  be  included 
in  conviction,  and.  returned  to  aggrieved  party.— Every 
licensee  or  driver  of  any  hackney  carriage  who  is  convicted  of 
demanding  or  taking  as  a  fare  a  greater  sum  than  is  authorised  by 
any  bye-law  made  under  this  Act  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings ;  and  on  the  c(xiviction  of  such  licensee  or 
driver  an  order  may  be  included  for  payment  of  the  sum  so  over- 
charged, if  paid,  over  and  above  the  penalty  of  costs;  and  such 
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overcharge  shall  be  returned  to  the  party  aggrieved,  whose  evidence 
shall  be  admissible  in  proof  of  such  offence. 

14.  Penalty  for  permittiiig  peroons  to  ride  vithont  oon- 
sent  of  the  hirer. — Any  licensee  or  driver  of  any  hackney  carriage 
which  is  hired  who  permits  or  suffers  any  person  to  be  carried  in  or 
upon  or  about  such  hackney  carriage  during  such  hire,  without  the 
express  consent  of  the  person  hiring  the  same,  shall  be  liable  to  a 
)>enalty  not  exceeding  twenty  shillings. 

15.  No  person  to  act  as  driTer  of  any  carriage  vithont 
the  consent  of  the  licensee. — No  person  authorised  by  the 
licensee  of  any  hackney  carriage  to  act  as  driver  of  such  carriage 
shall  suffer  any  other  person  to  act  as  driver  of  such  carriage  without 
the  consent  of  the  licensee  thereof,  and  no  person,  whether  licensed 
or  not,  shall  act  as  driver  of  any  such  carriage  without  the  consent 
of  the  licensee ;  and  any  person  so  suffering  another  person  to  act 
as  driver,  and  any  person  so  acting  as  driver,  without  such  consent 
as  aforesaid,  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings 
for  every  such  offence. 

16.  Penalty  on  dMTers  misbehaYing.— If  the  driver  or  any 
other  person  having  or  pretending  to  have  the  care  of  any  hackney 
carriage  be  intoxicated  while  driving,  or  if  any  such  driver,  or  other 
person,  by  wanton  and  furious  driving,  or  by  any  other  wilful  mis- 
conduct, injure  or  endanger  any  person  in  his  life,  limbs,  or  property, 
he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 

17.  Penalty  for  leaving  carriages  unattended  at  places  of 
public  resori. — If  the  driver  of  any  hackney  carriage  leave  it  in 
any  street  or  at  any  place  of  public  resort  or  entertainment,  whether 
it  be  hired  or  not,  without  some  one  proper  to  take  care  of  it,  any 
constable  may  drive  away  such  hackney  carriage,  and  deposit  it,  and 
the  horse  or  horses  harnessed  thereto,  at  some  neighbouring  livery 
stable  or  some  other  place  of  safe  custody ;  and  such  driver  shall  be 
liable  to  a  penalty  not  exceeding  twenty  shillings  for  such  offence ; 
and  in  default  of  payment  of  the  said  penalty  upon  conviction,  and 
of  the  expenses  of  taking  and  keeping  the  said  hackney  carriage  and 
horse  or  horses,  the  same,  together  with  the  harness  belonging  thereto 
or  any  of  them,  shall  be  sold  by  order  of  the  Magistrate  before  whom 
such  conviction  is  made ;  and  after  deducting  from  the  produce  of 
such  sale  the  anount  of  the  said  penalty,  and  of  all  costs  and 
expenses,  as  well  of  the  proceedings  before  such  Magistrate,  as  of  the 
taking,  keeping,  and  sale  of  such  hackney  carriage,  and  of  such  horse 
or  horses  and  harness,  the  surplus  (if  any)  of  the  said  produce  shall 
be  paid  to  the  proprietor  of  such  hackney  carriage. 

18.  Damage  done  by  drivers  may  be  recovered  fi*om  the 
licensee. — In  every  case  in  which  any  hurt  or  damage  has  been 
caused  to  any  person  or  property  as  aforesaid  by  the  driver  of  any 
carriage  let  for  hire,  the  Magistrate  before  whom  such  driver  has 
been  convicted  may  direct  that  the  licensee  of  such  carriage  shall 
pay  such  sum,  not  exceeding  five  pounds,  as  appears  to  such 
Magistrate  a  reasonable  compensation  for  such  hurt  or  damage ; 
and  every  licensee  who  pays  any  such  compensation  as  aforesaid 
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may  recover  the  same  from  the  driver  ;  and  such  compensation  shall 
be  recoverable  from  such  licensee,  and  by  him  from  such  driver,  as 
damages;  but  this  provision  shall  not  prevent  the  injured  party 
suing  for  damages  without  restriction  as  to  amount  before  any 
competent  Court. 

19.  Improperly  standing  with  oarriage,  refusing  to  tfiTe 
wav  to  or  obstruoting  any  other  driYer,  or  depriTing  nim 
of  nis  fare. — Any  driver  of  any  hackney  carriage  who  suffers  the 
same  to  stand  for  hire  across  any  street  or  alongside  of  any  other 
hackney  carriage,  or  who  refuses  to  give  way,  if  he  conveniently  can, 
to  any  other  carriage,  or  who  obstructs  or  hinders  the  driver  of  any 
other  carriage  in  t£^ing  up  or  setting  down  any  person  into  or  from 
such  other  carriage,  or  who  wrongfully  in  a  forcible  manner  prevents 
or  endeavours  to  prevent  the  driver  of  any  other  hackney  carriage 
from  being  hired,  shall  be  liable  to  a  penalty  not  exceeding  twenty 
shillings. 

20.  Compensation  may  be  awarded  to  driYers  for  loss  of 
time  in  attending  to  answer  complaints  not  substantiated.  \ 
— If  the  driver  of  any  hackney  carriage  be  summoned  or  brought  . 
before  any  Magistrate  to  answer  any  complaint  made  on  information 
given  by  any  private  person  touching  or  concerning  any  j  offence 
alleged  to  have  been  committed  by  such  driver  against  the  provisions 
of  tiiis  Act  or  of  any  bye-law  made  under  this  Act,  and  such  com- 
plaint or  information  be  afterwards  dismissed,  or  if  such  driver.be 
acquitted  of  the  offence  charged  against  him,  such  Magistrate,  if  he 
think  fit,  may  order  the  informer  to  pay  to  such  driver  such  compensa- 
tion for  his  loss  of  time  in  attending  such  Magistrate  touching  or 
concerning  such  complaint  or  information  as  to  such  Magistrate 
seems  reasonable ;  and  in  default  of  payment  of  such  compensation 
such  Magistrate  may  commit  such  informer  to  prison  for  any  time 
not  exceeding  one  month,  unless  the  same  shall  be  sooner  paid. 

21.  Penalty  for  refusing  to  pay  the  fare.— If  any  person 
refuse  to  pay,  on  demand,  to  any  licensee  or  driver  of  any  hackney 
carriage  the  ifare  allowed  by  any  bye-law  made  under  this  Act,  such 
fare  may,  together  with  costs,  be  recovered  before  any  Magistrate  as 
a  penalty. 

22.  Penalty  for  damaging  carriage. — Any  person  using  any 
hackney  carriage  plying  under  a  licence  granted  by  virtue  of  this 
Act,  who  wilfully  injures  the  same,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds,  and  shall  also  pay  to 
the  licensee  of  such  hackney  carriage  reasonable  satisfaction  for  the 
damage  sustained  by  the  same ;  and  such  satisfaction  shall  be  ascer- 
tained by  the  Magistrate  before  whom  the  conviction  takes  place, 
and  shall  be  recovered  by  the  same  means  as  the  penalty. 

28.  Magistrates  may  make  bye-laws  for  regulating  hackney 
carriages. — The  Magistrates  may  from  time  to  time  (subject  to  the 
restrictions  of  this  Act)  make  bye-laws  for  all  or  any  of  the  purposes 
following ;  that  is  to  say — 

For  regnlating^  the  conduct  of  the  licensees  and  drivers  of 
hackney  carriages  plying  within  such  prescribed  distance  in  their 
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several  employments,  and  determining  -whether  such  drirers 
shall  wear  any  and  what  badges,  and  for  regulating  the  days 
and  hours  within  which  they  may  exercise  their  calling. 

For  regulating  the  manner  in  which  the  number  of  each 
carriage  corresponding  with  the  number  of  its  licence  shall  be 
displayed. 

For  regulating  the  number  of  persons  to  be  carried  by  hackney 
carriages,  and  in  what  manner  such  number  is  to  be  shown  ou 
such  carriage,  and  what  number  of  horses  or  other  animals  is  to 
draw  the  same,  and  the  placing  of  check  strings  to  the  carriages, 
and  the  holding  of  the  same  by  the  driver,  and  how  hackney 
carriages  are  to  be  furnished  or  provided. 

For  fixing  the  stand  of  hackney  carriages,  and  the  distance  to 
which  they  may  be  compelled  to  take  passengers,  not  exceeding 
such  prescribed  distance. 

For  fixing  the  rates  or  fares,  as  well  for  time  as  distance,  and 
for  securing  the  due  publication  of  such  fares. 

For  securing  the  safe  custody  and  redelivery  of  any  property 

accidentally  left  in  hackney  carriages,  and  fixing  the  charges  to 

be  made  in  respect  thereof. 

24,  The  Magistrate  may  suspend  or  revoke  any  licence  granted  to 

the  licensee  or  driver  of  a  hackney  carriage  on  such  licensee  or  driver 

being  convicted  of  any  offence,  in  addition  to  or  in  lieu  of  ttie  penalty 

applicable  to  such  offence. 


SCHEDULE  VI. 
Section  367. 

Name  of  Burgh 


General  Sewer  Rate  [or  Special  Sewer  Rate  and  Private 
Improvement  Expense  Assessment,  as  the  case  may  be]. 


Dbscriptiox 

or 
Subjects. 

£0 

II 

Rate  or  Private  Improvement  Expense  due 
and  chaiigeable  at 

16 

May 
18    . 

15 

May 
18    . 

16 
May 

18    . 

16 

1^ 

16 

16 

16 

General  Sewer  Rate,   . 
Special  Sewor  Rate,    . 
Private  Improvement, 

Daie^ 


A,  a,  Collector. 
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SCHEDULE  VIL 
Suction  510. 


FORMS  OF  PROCEDURE. 


FoRtf  OP  Complaint  por  Sxatutort  Contraventions,  Oppbncbs,  ETa 
Unto  the  Magistrates  of  the  Burgh  of 

The  Complaint  of  Burgh  Prosecutor  [or  other  party 

entitled  to  prosecute  with  or  without  hie  concurrence]. 

Humbly  Shbweth, — 

That  \na7ne  and  designation  of  accused]  did  on  \heTe  give  date]  at 
(or  in)  [here  name  place^  and  state  act  done]  contrary  to  the  Act 
sec  whereby  the  accused  is  liable  [state 

shortly  the  nature  o/theforfeiture  or  penalty]. 

May  it  therefore  please  your  Honours  to  grant  warrant  to 
officers  of  law  to  apprehend  and  bring  the  said  accused 
[or  to  summon  the  said  accused  to  appear  personally] 
before  the  Magistrate  officiating  in  the  Police  Court  of 
the  said  Burgh  [in  using  this  or  any  of  the  succeeding 
forms^  if  there  are  more  than  one  Police  Court  in  the 
Burgh  state  the  particular  Court]  to  answer  to  this  com- 
plaint ;  to  cite  witnesses  for  both  parties ;  to  convict  the 
accused  of  the  aforesaid  contravention  [or  offence] ;  and 
to  adjudge  said  accused  to  suffer  the  penalties  provided 
by  the  said  Act. 

According  to  justice,  etc., 

B.P. 

II. 
Form  op  Complaint  for  an  Offence  at  Common  Law. 
Unto  the  Magistrates  of  the  Burgh  of 

The  Complaint  of  Burgh  Prosecutor  [or  other  party 

entitled  to  prosecute  with  his  concurrence]. 

Humbly  Sheweth, — 

That  [name  and  designation  of  accused]  did  on  the  [here  give  date] 
at  {or  in)  [Jiere  state  the  act]. 

May  it  therefore  please  your  Honours  to  grant  warrant  to 
officers  of  law  to  apprehend  and  bring  the  said  accused 
[or  to  summon  the  said  accused  to  appear  personally] 
before  the  Magistrate  officiating  in  the  Police  Court  of 
the  said  Burgh  to  answer  to  this  complaint;  to  cite 
3c 
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witnesses  for  both  parties ;  to  convict  the  said  accused 
of  the  aforesaid  crime;  and  to  adjudge  said  accused  to 
suffer  the  pains  of  law. 

According  to  justice,  etc., 

B.P. 

NoTB. — If  a  search  warrant  be  required,  the  craving  therefor  may 
he  included  in  the  prayer  of  either  of  the  preceding  two  forms,  and 
may  he  in  the  following  terms: — 

Further,  to  grant  warrant  to  search  the  j^rson,  dwelling-house,  and 
repositories  of  the  said  accused,  and  place  in  which  the  accused  may 
be  found,  and  to  take  into  custody  the  property  mentioned  or  referred 
to  in  the  complaint,  and  all  documents,  articles,  or  property  of  what- 
ever kind  likely  to  afford  evidence  of  the  accused's  guilt  in  the 
premises;  and  if  necessary  for  that  purpose,  to  open  all  shut  and 
lockfast  places. 

[And  such  icarrant  may  also  he  subsequently  applied  for  by  writing 
on  the  original  complaint  "  Warrant  of  search  is  craved^^  which  wiU 
he  sufficient  for  thh  Magistrate  to  grant  the  warrant  in  the  above  termaJ] 

Warrant  por  Apprehension  op  an  Accused  Party. 

[Place  and  date.']  Grants  warrant  to  officers  of  law  to  search  for 
and  apprehend  the  said  [name  of  accused] ;  and  if  necessary  for  that 
purpose,  to  open  all  shut  or  lockfast  places,  and  to  bring  said  accused 
before  the  Magistrate  officiating  in  the  Police  Court  of  the  Burgh 
of  to  answer  to  the  foregoing  complaint ;  and  in  the 

meantime,  if  necessary,  to  detain  said  accused  in  a  police  station- 
house  or  other  convenient  place;  and  also  to  cite  witnesses  and 
havers  for  both  parties  for  all  diets  in  the  cause. 

Magistrate. 

Warrant  to  Summon  an  Accused  Party  and  Witnesses. 

[Place  and  date.]  Grants  warrant  to  officers  of  law  to  summon 
the  said  [name  of  accused]  to  appear  personally  before  the  Magistrate 
officiating  in  the  Police  Cfourt  of  the  Burgh  of  upon 

the  day  of  at  o'clock  to 

answer  to  the  foregoing  complaint,  and  to  cite  witnesses  and  havers 
for  both  parties  for  all  diets  in  the  cause. 

. Magistrate, 

Warrant  to  Apprehend  and  Search. 

S Place  and  date.]    Grants  warrant  to  officers  of  law  to  apprehend 
[  bring  the  said  [name  of  accused]  before  the  Magistrate  officiating 
in  the  Police  Court  of  the  Burgh  of  to  answer  to  the 
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foregoing  complaint ;  and,  if  necessary,  in  the  meantime  to  detain  the 
accused  in  a  police  station-house  or  other  convenient  place ;  also  to 
cite  witnesses  and  havers  for  both  parties  for  all  diets  in  the  cause ; 
and  to  search  and  secure,  and  for  that  purpose  to  open  all  shut  and 
lockfast  places,  all  as  craved. 


Summons  to  an  Accused  Party. 

To  [name  ami  designation  of  accused]. 

You  are  hereby  summoned   to    appear    personally  before    the 
Magistrate  officiating  in  the  Police  Court  of  the  Burgh  of 
upon  the  day  of  at  o'clock,  to  answer  to 

a  complaint  at  the  instance  of  the  Burgh  Prosecutor  [or  other  party 
entitled  to  prosecute  with  or  without  his  concurrence]  charging  you  with 
[state  the  nature  of  the  crime,  contravention,  or  offence,  as  in  principal 
complaint]. 

This  summons  served  by  me  on  the  day  of  18    . 

Constable, 


[A  note  in  the  following  terms  to  he  subjoined  to  dU  Summonses.] 

If  the  accused  desires  to  have  witnesses  cited  for  the  defence, 
every  reasonable  assistance  for  citing  such  witnesses  will  be  given  on 
application  at  the  police  office. 

All  accused  persons  failing  to  appear  in  answer  to  a  summons, 
without  lawful  excuse,  are  liable  to  be  apprehended. 


Citation  to  a  Witness  or  Haver. 

To  [name  and  designation]. 

You  are  hereby  cited  to  appear  before  the  Magistrate  officiating 
in  the  Police  Court  of  the  Burgh  of  upon  the 

day  of  at  o'clock,  to  give  evidence  for 

the  prosecution  [or  defence]  in  the  complaint  at  the  instance  of  the 
Burgh  Prosecutor  [or  other  party  entitled  to  prosecute  with  or 
without  his  concurrence]  against  [name  and  designation  of  accused]  ; 
and  you  are  required  to  produce  [state  what  the  haver  is  to 
produce]. 

This  citation  served  by  me  on  the  day  of 

Constable. 


[Note  to  he  subjoined  to  aU  Citations,] 

Witnesses  or  havers  failing  to.  attend  the  Courts  without  lawful 
excuse,  are  liable  to  be  apprehended. 
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CONSTABLI'S  EzXCUnON  OF  SUMMONS  OF  AN  AOCUSED   PeBSON. 

I,  a  constable  or  officer  of  police  of  the  Burgh  of 
upon  the  day  of  lawfully  summoned  [name 

and  designaiion  of  accused  as  in  eomplaini\  to  appear  before  the 
Magistrate  officiating  in  the  Police  Court  of  the  Buigh  of 
on  the  day  of  at  o'clock,  to  answer  to  a 

complaint  at  the  instance  of  the  Burgh  Prosecutor  \ot  other  party 
entitled  to  prosecute  with  or  foithout  his  concurrence^  charging  him 
with  [stale  name  by  which  crime^  offence,  or  contravention  known^ 
such  as  "  Theft,"  "  AssauU,"  "  Breach  of  the  public  peace,"  etc]. 

This  I  did  by  delivering  a  Summons  to  that  effect  [state 
,^.how  served  upon  accused,  whether  personally,  or  left  at 
dweUing-house,  or  how,] 

Constable. 


6oNSTABLK*8  ExBCUTION  OP  CITATION   OF  A  WiTKBSS  OR  HaVER. 

I,  a  constable  or  officer  of  police  of  the  Burgh  of 
upon  the  day  of  lawfully  cited  [name  and 

designation  of  witness  or  Jiaver]  to  appear  before  the  Magistrate 
officiating  in  the  Police  Court  of  the  Burgh  of  on 

the  day  of  at  o'clock,  to  give  evidence 

for  the  prosecution  [or  defence]  in  the  complaint  at  the  instance  of 
the  Burgh  Prosecutor  [or  other  party  entitled  to  prosecute  with 
or    unthout    his   concurrence]    against  [name    and    designation  of 

his  I  did  by  delivering  a  Citation  to  that  effect  [state 
how  served,  whether  personally,  or  left  at  dweUing-house, 
or  hoio]. 

Constable. 


Warrant  to  Apfrehind  an  Accused  Party  in  respect  of 
Failure  to  obst  Summons. 

[Place  and  date.]  The  Magistrate,  in  respect  the  said  [name  of 
accused]  has  failed  to  appear  to  answer  to  the  foregoing  complaint^ 
after  having  been  duly  summoned  to  this  diet,  grants  warrant  to 
officers  of  law  to  search  for  and  apprehend  the  said  accused ;  and  if 
necessary  for  that  purpose,  to  open  all  shut  and  lockfast  places ;  and 
to  bring  said  accused  before  the  Magistrate  officiating  in  the  Police 
Court  of  the  Burgh  of  to  answer  thereto ;  and  to 

detain  said  accused  in  a  police  station-house  or  other  convenient 
place  imtil  brought  before  the  said  Magistrate ;  and  also,  if  necessary, 
to  cite  witnesses  and  havers  of  new. 


Magistrate. 
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Warrant  to  Apprbhbnd  a  Witness  in  rbspeot  of  Failurb  to 
OBBT  Citation;  Adjournhbnt  op  Diet;  and  Detention  op 
Accused. 

[Place  and  date,]  The  Magistrate,  in  respect  [name  and  designa- 
tion] witness  in  the  cause,  has  failed  to  appear  after  having  been 
duly  cited,  adjourns  the  diet  till  the  day  of 

at  o'clock  ,  and  orders  the  accused  to  be  detained  in 

the  police  cells  or  in  the  prison  of  till  that  time  [or 

until  sufficient  security  to  the  amount  or  value  of  £  be  found 

for  his  appearance  at  all  diets  of  Gourtl;  and  grants  warrant  to 
officers  of  law  to  search  for  and  apprehend  the  said  witness ;  and  if 
necessary  for  that  purpose,  to  open  all  shut  and  lockfast  places ;  and 
to  detain  said  witness  in  the  said  cells  [or  in  said  prison]  until 
the  hearing  of  the  cause,  unless  sufficient  security  be  found  for 
appearance  at  all  diets  of    Court,  to  the  amount    or  value    of 

Magittrate. 


Forfbiturb  of  Pledge  in  respect  of  Failure  to  Appear. 

[Place  and  date,]  The  Magistrate,  in  respect  of  the  failure 
of  the  accused  to  appear,  declares  a  pledge  of  [amount  or  deecription 
of  pletlge]  deposited  as  security  for  appearance  at  this  diet  to 
be  forfeited ;  and  appoints  the  same  to  be  applied  in  terms  of  the 
statute. 

Magistrate. 

Forfeiture  of  Pledge  in  respect  of  Failure  to  Appear  ;  and 
Warrant  to  Ajpprbhend. 

[Place  and  date,]  The  Magistrate,  in  respect  of  the  failure  of  the 
accused  to  appear,  declares  a  pledge  of  [ainount  or  description  of 
pledge]  to  be  forfeited ;  appoints  the  same  to  be  applied  in  terms  of 
the  statute ;  and,  on  the  motion  of  the  complainer,  grants  warrant  to 
officers  of  law  to  search  for  and  apprehend  the  said  accused ;  and  if 
necessary  for  that  purpose,  to  open  all  shut  and  lockfast  places ;  and 
to  bring  said  accused  before  the  Magistrate  officiating  in  the  Police 
Court  of  the  Burgh  of  to  answer  to  the  foregoing 

complaint ;  and  to  detain  the  accused  in  the  police  cells  [or  in  the 
prison  of  ]  in  the  meantime. 

Magistrate, 


Adjournment  of  Diet. 

[Place  and  date,]    The  Magistrate  adjourns  the  diet  till 
at  o'clock  noon ;  and  ordains  the  accused  and 

witnesses  to  appear  personally  at  that  time. 

.^Magistrate, 
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Adjoubnmbnt  of  Diet,  and  Wabbant  to  detain  Accused. 

[Place  and  daie.^    The  Magistrate  adjourns  the  diet  till 
at  o'clock  ;  and  grants  warrant  to  detain  the  accused 

in  the  police  cells  [or  in  the  prison  of  ]  until  that  time ; 

and  also,  if  necessary,  to  cite  witnesses  of  new. 

Magistrate, 


Adjournment  of  Diet,  and  Warrant  to  detain  Accused  failing 
Security  for  Appearance  being  Found. 

[Place  and  date.]    The  Magistrate  adjourns  the  diet  till 
at  o'clock  ;  and  grants  warrant  to  detain  the  accused 

in  the  police  cells,  [or  in  the  prison  of  ]  until  that  time, 

or  imtil  sufficient  security  to  the  amount  or  value  of  sterling 

be  found  for  his  appearance  at  all  diets  of  Court 

Magistrate, 


Form  of  Procedure  at  Hearing. 

[Place  and  date,]    In  presence  of  A,£,j  one  of  the  Magistrates  of 
the  Burgh  of  ,  appeared  the  said  [name  of  accused]^ 

and  the  charge  being  read  over  he  pleads  [not]  guilty  [or  appeared 
CD.  for  the  accused  and  on  his  behalf  pleads  [not J  guilty],  or 
[Place  and  date.  The  accused  having  failed  to  appear,  although 
duly  cited,  the  Magistrate  proceeded  to  try  the  case  in  his  absence]. 
(Where  witnesses  are  examined,  add)  Whereupon  the  following 
witnesses  were  examined  in  support  of  the  complaint,  viz. : 
and  the  following  witnesses  were  examined  in  exculpation,  viz. : 


Form  op  Conviction,  Fine,  and  Failing  Payment,  Imprisonment. 

[Place  and  date,]  The  Magistrate,  in  respect  of  the  judicial 
confession  above  recorded  [or  evidence  adduced],  finds  the  accused 
guilty  of  the  crime  [contravention  or  offence]  charged  [or  state  to 
wJiat  eostent  accused  found  guilty],  and  therefore  fines  and  amerciates 
said  accused  in  the  sum  of  [amount]  payable  to  , 

and  in  default  of  immediate  payment  thereof,  sentences  and  adjudges 
the  said  accused  to  be  imprisoned  for  the  space  of 
from  this  date  [with  hard  labour],  unless  said  fine  be  sooner  paid, 
and  thereafter  to  be  set  at  liberty ;  and  for  that  purpose  grants 
tvarrant  to  officers  of  law  to  convey  the  said  accused  to  the  prison 
of  ,  thereafter  to  be  dealt  with  in  due  course  of 

law.  words  deleted. 

Magistrate. 
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CoNvicnoN. 

IMPRISONMSNT. 

[Place  and  date.]  The  Magistrate,  in  respect  of  the  judicial 
confession  above  recorded  [or  evidence  adduced],  finds  the  accused 
guilty  of  the  crime  [contravention  or  offence]  charged  [or  state  to 
what  extent  accused  found  guUty],  and  therefore  sentences  and 
adjudges  said  accused  to  be  imprisoned  for  the  space  of 
from  this  date  [with  hard  labour],  and  thereafter  to  be  set  at  liberty; 
and  for  that  purpose  grants  warrant  to  officers  of  law  to  convey  said 
accused  to  the  prison  of  ,  thereafter  to  be  dealt  with 

in  due  course  of  law. 

Magistrate. 

TO   FIND   CAUTION   FOR  GOOD  BEHAVIOUR. 

[Place  and  date.]  The  Magistrate,  in  respect  of  the  judicial 
confession  above  recorded  [or  evidence  adduced],  finds  the  accused 
guilty  of  the  crime  [contravention  or  offence]  changed  [or  state  to 
tpfiat  extent  accused  found  guilty]^  and  therefore  ordains  said  accused 
to  find  sufficient  caution  acted  in  the  books  of  Court  for  good 
behaviour  for  the  period  of  months  from  this  date ; 

and  in  default  of  said  caution  being  immediately  found,  sentences 
and  adjudges  said  accused  to  be  imprisoned  for  the  space  of 
from  this  date  unless  said  caution  shall  be  sooner 
found;  and  for  that  purpose  grante  warrant  to  officers  of  law  to 
convey  said  accused  to  the  prison  of  ,  thereafter 

to  be  dealt  with  in  due  course  of  law. 

Magistrate, 


FINS  OR  IMPRISONMENT,   AND  TO   FIND  CAUTION   FOR  GOOD 
BEHAVIOUR  OR  FARTHER  IMPRISONMENT. 

[Place  and  date.]  The  Magistrate,  in  respect  of  the  judicial  con- 
fession above  recorded  [or  evidence  adduced],  finds  the  said  accused 
guilty  of  the  crime  [contravention  or  offence]  charged  [or  state  to 
what  extent  a,ccused  found  guilty\  and  therefore  fines  and  amerciates 
the  said  accused  in  the  sum  of  payable  to  ; 

and  in  default  of  immediate  payment  thereof,  sentences  and  adjudges 
said  accused  to  be  imprisoned  for  the  space  of  from 

this  date  [with  hard  labour],  unless  said  fine  shall  be  sooner  paid : 
Further,  ordains  the  accused  to  find  sufficient  caution  acted  in  the 
books  of  Court  for  good  behaviour  for  the  period  of  months 

from  and  after  the  date  of  payment  of  said  fine  or  of  the  expiration 
of  said  period  of  imprisonment,  under  a  penalty  of  ; 

and  in  default  of  said  caution  being  found,  sentences  and  adjudges 
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said  accnBed  io  be  imprisoned  for  the  farther  space  of 
from  the  date  of  the  payment  of  said  fine  or  the  expiration  of  the 
term  of  imprisonment  for  non-payment  thereof;    and  for  these 
purposes  grants  warrant  to  officeis  of  law  to  convey  the  said  acenaed 
to  the  prison  of  ,  thereafter  to  be  dealt  with  in 

due  course  of  law. 

Magistrate, 


IHFRISONMKNT,  AND  TO  FIND  CAUTION   FOB  GOOD  BKHAYIOUB. 

[Place  and  date,']  The  Magistrate,  in  respect  of  the  judicial 
confession  above  recorded  [or  evidence  adduced],  finds  the  accused 
guilty  of  the  crime  [contravention  or  offence]  charged  [or  state  io 
what  extent  aecuaed  found  gwity\^  and  therefore  sentences  and 
a(]yudges  the  said  accused  to  be  imprisoned  for  the  space  of 
from  this  date  [with  hard  labour].  Further  ordains 
the  accused  to  find  sufficient  caution  acted  in  the  books  of  Court  for 
good  behaviour  for  the  period  of  months  from  and  after 

the  date  of  the  expiration  of  said  term  of  imprisonment,  under 
penalty  of  ;  and  in  default  of  said  caution  being 

found,  sentences  and  adjudges  said  accused  to  be  imprisoned  for  the 
further  space  of  ,  unless  said  caution  shall  be  sooner 

found ;  and  for  these  purposes  grants  warrant  to  officers  of  law  to 
convey  said  accused  to  the  prison  of  ,  thereafter  to  be 

dealt  with  in  due  course  of  law. 

Magigtrate, 


8BNTBNCB  OF  WHIPPINO. 

[Place  and  date,']  The  Magistrate,  in  respect  of  the  judicial 
confession  above  recorded  [or  evidence  adduced!  finds  the  accused 
guilty  of  the  crime  [contravention  or  offence]  charged  [or  state  io 
what  extent  acmsed  found  guilty] ;  also  that  in  his  opinion  the  said 
accused  does  not  exceed  fourteen  years  of  age,  therefore  sentences 
and  a4judges  said  accused  to  suffer  the  punishment  of  private 
whipping  according  to  the  regulations  applicable  thereto,  and  that  to 
the  number  of  stripes,  and  ordains  the  accused  to  be 

conveyed  to  the  prison  of  ,  there  to  undergo  said 

punishment;  but  if  it  shall  be  the  opinion  of  the  surgeon  of  said 
prison  that  the  said  accused  is  unfit  to  endure  the  punishment  of 
whipping,  then  and  in  that  event  [state  terms  ofaUemative,  whether 
imprisonment,  or  imprisonment  with  the  option  of  a  fine  in  the 
appropriate  fomi\, 

Magistrate. 
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Form  whbn  Compulint  found  Not  Proved. 

[Place  and  date.]    The  Magistrate,  having  heard  the  cause,  finds 
the  complaint  not  proved,  and  discharges  the  accused  accordingly. 

Magistrate. 

Desbbtion  op  Dibt. 

[Place  and  date.]    The  Magistrate,  on  the  motion  of  the  Burgh 
Prosecutor,  deserts  the  diet  pro  loco  ei  tempore. 

Magistrate. 


Rbmit  to  Sheriff,  or  Magistrate  op  another  Burgh. 

[Place  and  date.]    The  Magistrate  remits  this  case  to  the  Sheriff 
of  ,  and  grants  warrant  to  officers  of  law  to  convey 

the  accused  to  the  prison  of  ,  thereafter  to 

be  dealt  with  in  due  course  of  law. 

Magistrate. 


Note. — If  the  remit  is  made  to  the  Magistrates  of  another  Burgh, 
it  will  be  so  stated. 


Bond  of  Caution  for  the  Appearance  of  an  Accused  Party. 

I  [name  and  designation  of  cautioner]  do  hereby  judicially  enact, 
and  bind  and  oblige  myself  as  cautioner  and  surety,  that  [name  and 
designation  of  accused  party]  shall  appear  personally  before  the 
Magistrate  officiating  in  the  Police  Court  of  the  Burgh  of  , 

on  the  day  of  at  o'clock,  in 

the  hour  of  cause,  or  at  any  other  diet  to  which  the  cause  may  be 
adjourned,  and  answer  to  a  complaint  at  the  instance  of  the  Burgh 
Prosecutor  [or  other  party  entitled  to  prosecute  with  his  concuirence\ 
and  that  imder  a  penalty  of  to  be  paid  by  me  in 

case  of  failure,  and  to  be  recovered  in  the  manner  prescribed  by  the 
"Burgh  Police  (Scotland)  Act^  1892." 

In  witness  whereof,  etc., 

(Jautioner. 


.Witness. 
.Witness. 


Bond  op  Caution  for  Good  Behaviour. 

I  [name  and  designation  of  cautioner]  in  terms  of  a  sentence  pro- 
nounced by  one  of  the  Magistrates  of  the  Burgh  of 
on  the  day  of  do  hereby  judicially  enact, 
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and  bind  and  oblige  myself  as  cautioner  and  surety  for  the  good 
behaviour  of  \name^  etc.,  of  accused  as  in  ccmplaint\  for  the  period 
of  months  from  the  day  of  , 

and  that  under  the  penalty  of  to  be  paid  in  the  event 

of  contravention,  and  recovered  in  the  manner  prescribed  by  tho 
"Buigh  PoUce  (Scotland)  Act,  1892." 

In  witness  whereof,  etc., 

Cautioner. 

: Witness. 

Witness. 


FORFBITURB  OP  A   BoND  OP  CaUTION  IN  RBSPBCT  OP  CONTRAVENTION, 

AND  Warrant  to  Charob  and  Imprison  Cautioner  paiuko 
Payment  op  the  Penalty. 

[Place  and  date.']  The  Magistrate,  in  respect  of  the  judicial  con- 
fession above  recorded  [or  evidence  adduced],  finds  the  accused  guilty 
of  the  crime  [contravention  or  offence]  charged  [or  state  to  what 
extent  accused  found  guUty\  and  therefore  [insert  sentence  of  Court]  : 
Further,  declares  a  bond  of  caution,  dated  ,  granted  for 

the  good  behaviour  of  the  accused  under  a  penalty  of 
forfeited ;  appoints  the  penalty  to  be  applied  in  terms  of  the  Statute ; 
aQd  orders  the  cautioner  in  said  bond  to  be  charged  to  make  payment 
to  of  the  penalty  therein  contained  within  six 

days  after  such  charge ;  and  in  defsuilt  of  payment  thereof  within 
said  period,  ordains  the  said  cautioner  to  be  imprisoned  for  the  period 
of  days  from  the  date  of  incarceration,  unless  payment 

of  said  penalty  be  sooner  made,  and  thereafter  to  be  set  at  liberty  ; 
and  for  that  purpose  grants  warrant  to  officers  of  law  to  apprehend 
and  convey  the  said  cautioner  to  the  prison  of  , 

thereafter  to  be  dealt  with  in  due  course  of  law. 

Magistrate. 


FoRPEiTURB  OP  Bond  op  Caution  in  respect  op  Non-Appear- 
ANCE ;  Warrant  to  Charge  and  Imprison  Cautioner  pailino 
Payment  op  the  Penalty. 

S  Place  and  date.]  The  Magistrate,  in  respect  the  accused  has 
ed  to  appear  to  answer  to  the  foregoing  complaint,  declares  a 
bond  of  caution  granted  for  the  appearance  of  the  accused  at  this 
diet  under  a  penalty  of  forfeited,  and  appoints  the  said 

penalty  to  be  applied  in  terms  of  the  Statute :  Further,  orders  [name 
and  designation  of  cautioner],  the  cautioner  in  said  bond,  to  be  charged 
to  make  payment  to  the  clerk  of  Court  of  said  penalty  within  six 
days  after  such  charge ;  and  in  default  of  payment  thereof  within 
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%aid  period,  ordains  the  said  cautioner  to  be  imprisoned,  etc  [and  so 
on  as  in  preceding  form], 

Magistrate, 

Charob  to  a  Cautionbr  to  makb  Payment  of  a  Pbnaltt  in  a 
Bond  Forfeited  in  respect  of  Contravention  or  for 
Non-Appbaranoe. 

To  [name  and  designation  of  cautioner  as  in  bond], 

I,  a  constable  or  officer  of  the  Police  Court  of  the  Burgh  of 
,  hereby  charge  you  to  make  payment  of  the  sum 
of  ,  being  the  penalty  contained  in  a  bond  of  caution 

enacted  by  you  in  the  said  Court  for  the  [good  behaviour  of]  [name 
and  designation  of  accused  as  in  hond"]  for  the  period  of 
months  from  the  day  of  [or  appearance 

personally  before  said  Court  of]  [name  and  designation  of  accused  as 
in  bond]  [fco  answer  to  a  complaint  at  the  instance  of  the  Burgh 
Prosecutor  thereof]  [or  other  party  entitled  to  prosecute  with  his  con- 
currence], which  bond  has  been  declared  forfeited  by  the  Magistrate 
officiating  in  said  Court  in  respect  of  a  conviction  for  an  offence 
committed  in  contravention  thereof  [or  in  respect  of  the  non-appear- 
ance of  the  accused  to  answer  to  said  complaint],  the  said  sum  to  be 
paid  by  you  to  within  six  days  after  the  date 

of  this  my  charge,  under  pain  of  imprisonment  for  the  period  of 
days  from  the  date  of  incarceration,  unless  said  sum 
shall  be  sooner  paid. 

This  charge  served  by  me  on  the  day  of 

Constable, 

Constable's  Execution  of  a  Charge  upon  a  Cautioner. 

I,  a  constable  or  officer  of  the  Police  Court  of  the  Burgh  of 
,  upon  the  day  of  ,  law- 

fully charged  [name  and  designation  of  cautioner  as  in  cJiarge]  to 
make  payment  to  of  the  sum  of  , 

being  the  penalty  contained  in  a  bond  of  caution  enacted  for  the 
good  behaviour  of  [or  for  the  appearance  personally  before  the  said 
Police  Couii  to  answer  to  a  complaint  at  the  instance  of  the  Burgh 
Prosecutor]  [or  other  party  prosecuting  mth  his  concurrence],  which 
bond  has  teen  declared  forfeited,  and  that  within  six  days  after  the 
date  of  my  said  charge,  under  the  pain  of  imprisonment  for  a  period 
of  from  the  date  of  incarceration. 

This  Idid  by  delivering  a  charge  to  the  effect  aforesaid  [state  how 
served,  whether  personally,  or  left  at  dwelling-house,  or  how], 

Constable, 

Note. — Where  the  penalty  forfeited  is  contained  in  an  Adjournment 
Order,  and  due  by  the  accused,  the  necessary  alterations  will  be  made 
on  the  foregoing  forms,        <  . 
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Petition  to  Magistrates  fob  Bestoration  op  Stolen,  etc., 

Goods. 

Unto  the  Magistrates  of  the  Buigh  of  « 

The  Petition  of  [name,  etc,  of  daimant]. 

Humbly  Sheweth, — 

That 
claimed' . 


'state  eireumstanees  regarding  the  goode,  etc^  and  by  whom 


May  it  therefore  please  your  Honours,  after  intimation  to  and 
hearing  any  parties  interested,  to  order  the  property 
ahove  described  to  be  restored  to  the  petitioner  upon 
viva  voce  evidence  being  adduced  to  your  satisfaction 
that  such  property  was  stolen  [fraudulently  obtained,  or 
disposed  of  in  breach  of  trust],  and  that  the  petitioner  is 
the  true  owner  or  possessor  thereof ;  or  to  do  otherwise 
as  to  your  Honours  may  seem  meet. 

According  to  justice,  etc., 

Petitioner. 

or 
Agent  for  Petitioner. 


Extbact  op  Chaboe  and  Sentence. 

[Place  and  date.]  [Name  and  designation  of  accused]  having  this 
day  been  brought  before  the  Magistrate  officiating  in  the  Police 
Court  of  the  Burgh  of  on  the  complaint  of  the  Burgh 

Prosecutor,  charged  with  the  crime  of  (or)  [with 

a  contravention  of  sec.  of  the  Burgh  Police  (Scotland)  Act, 

1892],  (or)  [with  an  offence  within  the  meaning  of  sec.  of  the 

Burgh  Police  (Scotland)  Act,  1892,  or  other  Act  contravened],  and 
having  been  found  guilty,  the  said  Magistrate  [fined  and  amerciated 
the  accused  in  the  sum  of  and  failing  immediate 

payment  thereof]  sentenced  and  adjudged  the  said  accused  to  be 
imprisoned  for  the  space  of  from  this  date 

[unless  said  fine  should  be  sooner  paid];  and  granted  warrant  to 
officers  of  law  to  convey  the  said  accused  to  the  prison  of  , 

thereafter  to  be  dealt  with  in  due  course  of  law. 

Clerk. 


Genebal  DiBsonoNs. 

Where  the  accused  is  summoned  or  apprehended,  or  witnesses  are 
cited  by  virtue  of  the  Act,  it  shall  not  be  necessary  to  pray  for  or 
grant  warrants  for  these  purposes. 

Whoever  may  be  the  presiding  judge  in  the  Police  Court,  the 
name  "  Magistrate  "  shall  be  used  in  all  proceedings. 
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SCHEDULE  VUI. 
SscnoN  353. 

Pbtition  and  Cirtipicatb  bt  the  Collbotor  to  be  wbttten  at 
thb  ]end  of  bach  yoluiib  of  thb  boll  of  assbssments. 

UDto  the  Honourable  the  Sheriff  of  [or  Magistrates] 

of  the  Burgh  of  ]. 

The  Petition  of  A.B.,  Collector  of  Assessments  for  the  Burgh 
of 

Humbly  Shbweth, — 

That  the  assessments  specified  in  the  foregoing  book  (which  is  the 

volume  of  the  KoU  of  Assessments  for  said  Burgh)  have 

been  duly  imposed  on  the  persons  and  companies  therein  mentioned 

for  the  year  from  to  ,  and  became  due 

and  payable  at  the  term  of  (as  the  case  may  be). 

That  the  petitioner  hereby  certifies  that  the  said  persons  or  com- 
panies received  notices  from  the  petitioner  to  pay  the  assessments  set 
against  their  names  respectively,  within  fourteen  days  hereafter,  and 
that  the  said  period  has  in  each  case  expired. 

Further,  that  certain  of  the  said  persons  and  companies  have 
failed  to  pay  the  assessments  due  by  them  respectively,  being  those 
against  whose  names  no  marking  of  payment  has  been  made  in  said 
volume,  and  the  sums  specified  after  their  names  are  still  truly  due. 

May  it  therefore  please  your  Lordship  [or  your  Honours]  to 
grant  summary  warrant  to  the  petitioner  or  officers  of 
Court  to  enter  into  any  premises  in  the  occupancy  of  any 
of  the  said  persons  or  companies  so  in  arrear,  and  to  poind, 
seize,  remove,  or  secure  any  goods  and  effects  therein  be- 
longing to,  or  in  the  lawful  possession  of,  such  persons 
or  companies,  or  so  much  thereof  as  will  fully  satisfy  the 
arrears  of  assessments  due  by  them  respectively  with  the 
addition  of  ten  per  centum  thereon ;  and  warrant  also  to  the 
petitioner  or  officers  of  Court  or  any  licensed  auctioneer, 
after  the  lapse  of  four  days,  in  the  event  of  the  non- 
payment of  said  arrears  and  ten  per  centum  thereon,  to  sell 
and  dispose  of  said  goods  and  effects  by  public  auction, 
on  three  days*  notice  of  the  sale  \hy  the  common  criery  or 
by  such  mode  as  the  Sheriff  or  Magigtrate  may  jprescrihe\ 
either  on  the  premises  or  at  the  Market  Cross  [or  such 
other  public  jpiace  as  may  befisced  by  the  Sheriff  or  Magiih 
trate\  and  apply  the  proceeds  in  payment  of  the  said 
arrears  and  ten  per  centum,  returning  any  balances  to  the 
owners ;  and  the  petitioner  further  craves  your  Lordship 
[or  your  Honours]  to  decern  and  ordain  instant  execution 
by  arrestment  of  the  goods,  debts,  and  sums  of  money 
of  the  said  persons  or  companies  in  satisfaction  of  the 


Digitized  by  VjOOQ IC 


774  BURGH  POLICE  {SCOTLAND)  ACT,  1892. 

said  assessments  due  by  them  respectively,  and  of  ten  per 
centum  thereon.  A.  £.,  CoClector, 

[Place  and  date.']    The  Sheriff  [Sheriff-Substitute  or  Magistrate] 
grants  warrant  and  decree,  all  as  craved.  C.  D. 


SCHEDULE  IX. 
Section  39. 

We,  A.B.  \here  insert  name  and  place  of  abode  as  in  the  Municipal 
Register  for  the  Burgh']  and  CD.  \here  insert  name  and  place  of  abode 
as  aforesaid]  hereby  propose  and  nominate  E.  F.  [fiere  insert  name 
and  place  of  abode  as  aforesaid]  for  election  as  a  Councillor  [wJien 
the  Burgh  is  divided  into  wards,  add  here^  "for  the 
ward,"  specifying  such  ward]  at  the  next  ensuing  municipal  election 
in  the  Burgh  of  [specify  Burgh], 

Given  under  our  hand  this  [insert  date\ 

A.B 

CD 


We,  the  undersigned,  being  registered  municipal  electors  of  the 
Burgh  of  [or  "  for  the  ward  "  [specify  ward],  as  the  case 

may  be],  do  hereby  assent  to  the  nomination  of  the  said  E,  F,  as 
Councillor  as  above  mentioned. 


G.  H. 


-of. 


T   ,T 

nf 

Insert  pUoes  of 
abode  as  in 

TC    T. 

nf 

M  v. 

nf 

Municipal 
Register. 

0    P.                                       nf 

I,  the  nominee  for  election,  consent 

To  Town  Clerk  of 

SCHEDULE  X. 
Section  40. 

The  intimation  or  nomination  of  E.  F.  [here  insert  name  and  place 
of  abode  of  candidate  as  in  the  Municipal  Register  for  tfie  Burgh]  for 
election  as  a  Councillor  [wJien  the  burgh  is  divided  into  wards, 
add  here,  "  for  the  ward,"  specifying  such  ward]  at  the 
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next  ensuing  municipal  election  in  the  Burgh  of  {specify  BurgK]  is 
herehy  withdrawn. 

Given  under  our  hand  this  [insert  date]. 

To  be  signod  by 

X  Candidate, 

X  Proposer  or  Seconder, 

or  by 

X  Proposer, 

X  Seconder, 

X  Assenter, 

To 

Town  Clerk  of 
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APPENDIX. 

I. 
FORMS  FOR  CARRYING  THE  ACT  INTO  OPERATION. 


FORM  OF  NOTICE  TO  BE  GIVEN  BY  CLERK  FOR 
ELECTION  OF  COMMISSIONERS. 

The  notice  to  be  issued  by  the  Clerk  for  the  election  of  the  Com- 
missioners may  be  made  in  the  following  terms,  or  as  near  thereto 
as  circumstances  may  require : — 

Burgh  op 


MUNICIPAL  ELECTIONS. 

In  terms  of  the  Burgh  Police  Act,  1892,  the  Act  3  &  4  Will. 
IV.  c.  77,  and  other  Statutes  thereanent^  notice  is  hereby  given  that 
the  annual  election  of  Commissioners  for  the  Burgh  of 
will,  if,  and  so  far  as  may  be,  necessary,  take  place  on  Tuesday,  the 
drd  day  of  November  next ;  and  the  following  are  the  polling  placed 
appointed  for  the  several  wards,  viz : — 

First  Ward — (Here  specify  place). 
Second  Ward, 
And  so  on  according  to  number  of  wards. 

The  Poll  toiU  he  open  between  the  hours  of  8  o'clock  a.m.  and  8  o'clock  p.m. 
Each  Ward  returns  Commissioner  or  Commissioners. 

And  notice  is  also  given,  that  no  person  can  be  elected  a  Commis- 
sioner whose  name  is  not  intimated  to  me,  in  the  manner  provided 
by  "The  Burgh  Police  (Scotland)  Act,  1892,"  at  my  office.  Town 
Hall,  "on  or  before  four  of  the  clock  afternoon,  on  the  Tuesday 
immediately  preceding  the  day  of  election,"  in  an  intimation  paper, 
signed  by  two  registered  electors,  assented  to  by  five  other  registered 
electors,  and  signed  by  the  person  nominated,  or  his  mandatory,  forms 
of  which  may  be  obtained  here. 

And  notice  is  further  given,  that  any  intimation  so  made  may  be 
withdrawn  by  giving  notice  of  withdrawal  to  me,  before  four  o'clock 
afternoon,  on  the  Thursday  immediately  preceding  the  said  first 
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Tuesday  of  Novembor,  signed  by  the  person  nominated  and  by  his 
proposer  or  seconder,  or  signed  by  botii  his  proposer  and  seconder, 
and  also  by  one  of  the  five  assentors  to  the  nomination  ;  but  no  such 
-withdrawal  will  be  allowed  where  its  effect  will  be  to  reduce  the 
total  number  of  persons  nominated  below  the  number  necessary  to 
supply  the  vacancies  to  be  filled  up. 

And  notice  is  further  given,  that^  in  terms  of  the  Burgh  Police 

{Scotland)  Act^  1892,  where  the  number  of  persons  so  intimated 
and  not  competently  withdrawn)  for  any  ward,  does  not  exceed  the 
vacancies  to  be  supplied  in  such  ward,  there  will  be  no  poll  in  such 
ward ;  and  the  persons  so  proposed  will,  on  the  day  appointed  for 
declaring  the  election,  be  declared  to  be  elected  Commissioners  of  the 
burgh. 

A.  R,  Clerk. 
\Fla^  and  date,] 


FORM  OF  INTIMATION  BY  CLERK  OF  PERSONS 
PROPOSED  FOR  ELECTION. 

Burgh  op 


In  terms  of  the  Burgh  Police  (Scotland)  Act,  1892,  I  hereby  give 
notice,  that  I  have  received  intimation  that  the  following  persons  are 
proposed  for  election  as  Commissioners  in  this  burgh  at  the  Municipal 
Election  on  Tuesday  next : — 


No.  of 
Ward. 


Pir«t,   . 
Second, 

II 
Third,  . 
Fourth, 
Fifth,   . 


Nftme  of  Candidate. 


Andrew  Arcliitiald, 
John  0.  Hollx>m,  . 

Jamea  Waldie,  .    . 

Jacob     Ormoiid 
Garland,     .    .    . 

Qeorge  Robertson, . 
John  Gosman,  .  . 
William  M'Creadie, 


Pkoeof  Ahodeof 
Candidate. 


1  Restalrig  Terrace,     . 
830  Leith  Walk,  .    .    . 

The  Omve,  Laverock- 
bank  Road,  .... 

14  Easter  Road,  .    .    . 

1  Hawthorn  Bank  Ten, 

36  Park  Road,  Groves 
Cottage, 


164  Qneensferry  Road, . 


Names  of  Proposer 
and  Seconder. 


John  Wright,  .    .    .  . 

William  Tumbull,    .  . 

Daniel  William  Kemp, . 

Robert  Robertson,  .  . 

Thomas  Macpherson,  . 

David  Hogg,  sen.,    .  . 

John  Sellar  Matheson, , 

WiUiam  Tulloch,      .  . 

Charles  Mitchell,      .  . 
Andrew  Oowans, 

William  MerriWs,    . 

Alexander  Ward,      .  , 

Bbenezer  Chalmers, 

James  Dickson,  .    .  , 


Places  of  Abode  of 
Proposer  and  Seconder. 


7  Claremont  Park. 
144  Duke  Street. 

Ivy  Lodge,    Laverock- 
bank  Road. 
62  Baster  Road. 

144  Duke  Street, 
24  Glover  Street 

24  East  Hermitage  PI. 
10  Hermitage  Place. 

86  Madeira  Street 
46  Madeira  Street 

7  Trinity  Road,  Bast 
26  Dudley  Avenue. 

7  Rnmmerside  Street 
Willowbank,  Whale  Brae. 


And  I  further  give  notice,  in  terms  of  the  Burgh  Police  (Scotland) 
Act,  1892,  that  in  respect  the  number  of  persons  proposed  for  elec- 
tion as  Commissioners  in  the  Firsts  Second,  Third,  and  Fourth 
Wards  does  not  exceed  the  number  of  vacancies  to  bo  supplied  in 

3d 
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these  wardsy  there  will  be  no  poll  in  these  wim^Bj  9nd  tbd  f^rsons  so 
proposed  will,  on  the  day  appointed  for  declaring  the  election,  be 
declared  to  be  elected  Commissioners  of  the  burgh. 

Given  under  my  hand,  at  this        day  of  October  18     . 

A.  B.,  Clerk. 


FORM  OF  ELECTION  MINUTES. 
At  ,  the         day  of  November  18      : 

Which  day,  ,  Esquire,  Provost  of  the  Burgh  of  , 

considering  that  the  election  of  Commissioners  for  the  said  burgh, 
in  room  of  the  Commissioners  who  go  out  of  office  in  terms  of  the 
Burgh  Police  (Scotland)  Act^  1892,  and  relative  Acts  regulating  the 
election  of  Councillors  or  Commissioners  for  the  several  burghs  and 
towns  in  Scotland  which  now  return  or  contribute  to  return  members 
to  serve  in  Parliament,  and  are  not  royal  burghs,  takes  place 
on  Tuesday,  the  day  of  November  current,  and  that  it  is 

necessary  he  should  appoint  proper  presiding  officers  to  officiate 
at  the  polling  stations  in  the  First,  Third,  Fourth,  and  Fifth 
Wards  of  the  burgh  (there  being  no  poll  this  year  in  the  Second 
Ward)  :  Therefore  the  said  Provost  did,  and  hereby  does,  nominate 
and  appoint  D.  M.  L.,  A.  W.,  J.  P.,  W.  M.  M.,  J.  R,  R.  S., 
W.  L  H.  S.,  and  F.  C.  M*I.,  Esquires,  all  solicitors  in  , 

to  be  presiding  officers  at  the  said  election  for  the  said  wards,  as 
follows: — The  said  D.  M.  L.  and  A.  W.  to  preside  at  the  elec- 
tion for  the  First  Ward ;  the  said  R.  S.  and  W.  I.  H.  S.  to 
preside  at  the  election  for  the  Third  Ward;  the  said  J.  P.  and 
F.  C.  M*I.  to  preside  at  the  election  for  the  Fourth  Ward;  and 
the  said  J.  R  and  W.  M,  M.  to  preside  at  the  election  for  the 
Fifth  Ward. 

Further,  the  said  Provost  did,  and  hereby  does,  nominate  and 
appoint  Messrs.  E.  H.,  F.  J.  G.,  G.  S.,  R  R  L.,  J.  A.  G.,  G.  M., 
A  .G.,  and  R.  F.,  writers  in  ,  to  officiate  as  poll-clerks  at  the 

said  election  for  the  said  wards,  as  follows : — ^The  said  E.  H.  and 

F.  J.  G.  to  officiate  at  the  election  for  the  First  Ward ;  the  said 

G.  S.  and  R.  R.  L.  to  officiate  at  the  election  for  the  Third  Ward ; 
the  said  J.  A.  G.  and  G.  M.  to  officiate  at  the  election  for  the  Fourth 
Ward  ;  and  the  said  A.  G.  and  R.  F.  to  officiate  at  the  election  for 
the  Fifth  Ward. 

And  the  said  parties,  being  present,  accepted  the  office  to  which 
they  had  respectively  been  appointed,  and  severally  made  the  statu- 
tory declaration  of  secrecy. 

T.  A.,  Provost  and  Returning  Officer. 
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At  ,  the        day  of  Xovember  18      : 

In  presence  of  ,  Esquire,  Provost  of  the  Burgh 

of 

The  persons  appointed  to  preside  at  the  election  of  Commissioners 
for  the  First,  Third,  Fourth,  and  Fifth  Wards  of  the  hurgh,  having 
yesterday  transmitted  the  ballot-boxes  of  these  wards  and  other 
documents,  sealed  up  in  terms  of  law ;  and  the  said  boxes  having 
been  opened  by  the  said  Provost^  and  the  votes  therein  counted  by 
him,  with  the  assistance  of  the  Town-Clerk,  the  Depute  Town-Clerk, 
and  others,  it  was  found  that,  in  the  First  Ward,  there  were  135 
votes  for  Mr.  W.  R,  230  votes  for  Mr.  R  M.,  and  516  votes  for  Mr. 
M.  C.  R. ;  that,  in.  the  Third  Ward,  there  were  317  votes  for  Mr. 
W.  B.,  762  votes  for  Mr.  A.  G.,  568  votes  for  Mr.  W.  K.,  272  votes 
for  Mr.  T.  M.,  and  149  votes  for  Mr.  J.  M*N. ;  that>  in  the  Fourth 
Ward,  there  were  697  votes  for  Mr.  W.  B.,  and  542  votes  for  Mr. 
W.  W. ;  and  that,  in  the  Fifth  Ward,  there  were  453  votes  for  Mr. 
W.  S.,  and  366  votes  for  Mr.  J.  T. 

The  Clerk  certified  that  the  following  was  the  name  of  tlie  only 
person  intimated  to  him  as  Clerk  of  the  burgh,  in  the  manner  pro- 
vided by  the  Burgh  Police  (Scotland)  Act,  1892,  for  election  a» 
Commissioner  in  the  Second  Ward  of  the  burgh,  at  the  election  of 
Commissioners,  which  was  appointed  to  take  place  yesterday,  being 
the  first  Tuesday  in  the  month  of  November  current,  and  which 
person,  by  virtue  of  the  Burgh  Police  (Scotland)  Act,  1892,  falls, 
on  the  day  appointed  for  declaring  the  election,  to  be  declared  to  be 
elected  a  Commissioner,  videlicet : — 

Sec(ynd  Ward—^r.  A.  F. 

Whereupon  the  said  Provost  declared,  and  hereby  declares,  that 
the  election  of  a  Commissioner  for  the  First  Ward  has  fallen  upon 
the  said  M.  C.  R  ;  that  the  election  of  a  Commissioner  for  the 
Second  Ward  has  fallen  upon  the  said  A.  F. ;  that  the  election  of 
Commissioners  for  the  Third  Ward  has  fallen  upon  the  said  A.  G. 
and  W.  K. ;  that  the  election  of  a  Commissioner  for  the  Fourth 
Ward  has  fallen  upon  the  said  W.  B. ;  and  that  the  election  of  a 
Commissioner  for  the  Fifth  Ward  has  fallen  upon  the  said  W.  S. 

The  Clerk  was  directed  to  intimate  his  election  to  each  of  the 
gentlemen  declared  elected,  and  to  require  each  of  them  to  attend  in 
the  Council  Chamber  to-morrow,  at  eleven  o'clock  forenoon,  in  order 
that  he  may  declare  whether  he  accepts,  or  declines  accepting,  the 
office  of  Commissioner,  all  in  terms  of  the  Statute. 

T.  A.,  Provoat. 
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At  ,  the        day  of  November  18      : 

In  presence  of  ,  Eaqoire,  Provoet  of  the  Boigh 

of 

The  Clerk  stated  that  there  had  been  written,  and  delirered,  to 
each  of  the  gentlemen  on  whom  the  election  of  Commissioner  had 
been  declared  to  have  fallen,  as  set  forth  in  the  minute  of  yesterday, 
a  letter  in  the  following  terms : — 

"  TowK -Clerk's  Office, 
•*  ,        Kovtmbern    . 

"Sir, — I  have  been  directed  to  intimate  to  you  that  you  have 
been  elected  a  Commissioner  of  this  burgh,  and  to  require  you  to 
appear  in  the  Council  Chamber,  here,  to-morrow  (Thursday),  at 
eleven  o'clock  forenoon,  in  order  that  you  may  declare  whether  you 
accept,  or  decline  accepting,  the  office  of  Commissioner. 

"  I  beg  to  bring  under  your  notice  that,  by  the  Burgh  Reform 
Act,  1833,  mcorporated  in  the  Burgh  Police  (Scotland)  Act,  1892, 
it  is  provided  that,  '  If  any  person  elected  as  Commissioner  shall  fail 
to  attend  on  the  day  appointed  for  declaring  his  acceptance,  he  shall 
be  held  to  have  declined  accepting  the  said  office,  unless  he  then 
transmit  to  the  meeting  a  sufficient  written  explanation,  signed  by 
himself  or  his  agent,  of  the  cause  of  his  absence,  and  intimating 
his  acceptance.' — I  am.  Sir,  your  most  obedient  servant, 

"(Signed)        T.  B.  L.,  Clerk.'' 

Thereafter,  compeared  Mr.  M.  C.  R.,  who  accepted  of  the  office 
of  Commissioner  to  which  he  had  been  declared  elected ;  and  made 
and  subscribed  a  declaration  defideli  adminustratione  officii, 

T.  A.,  Provost. 

Compeared  ^Ir.  A.  F.,  who  accepted  of  the  office  of  Commissioner 
to  which  he  had  been  declared  elected ;  and  made  and  subscribed 
a  declaration  defideli  cubninistratione  officii, 

T.  A.,  Provost. 

Compeared  Mr.  A-  C,  who  accepted  of  the  office  of  Commissioner 
to  which  he  had  been  declared  elected ;  and  made  and  subscribed 
a  declaration  de  fideli  administratione  officii. 

T.  A.,  Provost. 

Compeared  Mr.  W.  K.,  who  accepted  of  the  office  of  Commis- 
sioner to  which  he  had  been  declared  elected;  and  made  and 
subscribed  a  declaration  defideli  administratione  officii. 

T.  A-,  Provost. 

Compeared  Mr.  W.  B.,  who  accepted  of  the  office  of  Commis- 
sioner to  which  he  had  been  declared  elected;  and  made  and 
subscribed  a  declaration  defideli  administratione  officii. 

T.  A.,  Provost. 
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Compeared  Mr.  W.  S.,  who  accepted  of  the  office  of  Commis- 
sioner to  which  he  had  been  declared  elected ;  and  made  and 
subscribed  a  declaration  defiddi  administraiione  offieiu 

T.  A.,  Provaat, 

T.  A.,  Provost. 


BUROH   0P_ 


Year  18    -    . 
1.  Statutory  Meeting — Friday^         November  18    . 

MINUTES. 

At  ,  the        day  of  November  18     : 

Present^ — \fiere  give  sederunt],  and  T.  B.  L.,  Clerk;  Bailie 
A.,  Senior  Magistrate,  in  the  chair. 

Before  proceeding  to  the  bosiness  of  the  meeting,  Commissioner 
B.,  who  had  intimated  his  acceptance  of  office  by  letter,  now  made 
and  subscribed  a  declaration  defideli  admindstratione  officii. 

The  Chairman  stated  that  this  meeting  had  been  oilled,  in  terms 
of  the  Statute,  to  elect  a  Provost  of  the  burgh,  in  room  of  Provost 
B.,  whose  term  of  office  had  expired ;  and  two  Bailies  of  the  burgh, 
in  room  of  Bailies  S.  and  G.,  whose  term  of  office  had  also  respec- 
tively expired;  also  to  elect  any  other  office-bearers  rendered 
necessary  by  the  foregoing;  and  a  representative  in  W.'s  Trust; 
and  further,  if  so  resolved,  for  the  appointment  of  the  Standing,  or 
other.  Committees  for  the  year. 

Thereupon,  Bailie  A.  moved  that  Commissioner  B.  be  re-elected 
Provost  of  the  burgh ;  which  was  unanimously  agreed  to. 

Whereupon,  the  Commissioners  re-elected,  and  hereby  elect.  Com- 
missioner T.  B.  to  be  Provost  of  the  burgh ;  and  he,  being  present, 
accepted  of  the  office,  and  made  and  subscribed  the  declaration 
appointed  by  the  Act  31  &  32  Vict  c  72,  and  also  a  declaration 
de  fideli  administraiione  officii  ;  and  thereupon  took  the  chair. 

Thereafter,  the  Provost  moved  that  Commissioner  I.  be  re-elected 
a  Bailie  of  the  burgh ;  which  was  unanimously  agreed  to. 

Thereafter,  the  Provost  moved  that  Commissioner  H.  be  elected  a 
Bailie  of  the  burgh ;  which  was  unanimously  agreed  to. 

Whereupon  the  Commissioners  elected,  and  hereby  electa  the  said 
Commissioners  J.  0.  G.  and  J.  H.  to  be  Bailies  of  the  burgh ;  and 
they,  being  present,  accepted  of  the  office,  and  respectively  made  and 
subscribed  the  declaration  appointed  by  the  Act  31  &  32  Vict  c  72, 
and  also  a  declaration  defideli  administraiione  officii.  (See  opinion 
of  counsel,  pp.  75,  76.) 
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The  Bailies  were  appointed  to  stand  thus:  —  Bailie  A.,  first 
Bailie ;  Bailie  G.,  second  Bailie ;  Bailie  L,  third  Bailie ;  and  Bailie 
H.,  fourth  Bailie. 

It  was  stated,  in  view  of  what  was  said  at  the  beginning  of  the 
meeting,  that  no  election  of  any  other  office-bearers  was  rendered 
necessary  by  the  above  appointments. 

It  was  intimated  that,  in  consequence  of  Provost  B.  falling,  by 
virtue  of  his  election  as  Provost,  to  hold  office  for  three  years,  it  was 
unnecessary  to  determine  the  order  of  his  and  Commissioner  D.'s 
retirement  from  the  Council,  in  case  anything  should  hereafter  arise 
necessitating  the  retirement  from  the  Council  of  the  one  before  the 
other. 

The  Commissioners,  in  terms  of  the  Act  3  &  4  Will.  IV.  c  77, 
nominated  and  elected,  and  hereby  nominate  and  elect,  Provost 
T.  B.,  one  of  their  own  body,  to  be  a  Patron,  Trustee,  Governor,  and 
Manager  of  J.  W.'s  Hospital,  established  in  terms  of  the  trust-dis- 
position and  settlement  of  the  late  J.  W.,  Esquire,  merchant  in 
,  executed  the         day  of  ,  and  that  from  and 

after  this  date,  until  the  completion  of  the  annual  elections,  under 
the  said  Act,  in  the  year  18  ;  and  the  Clerk  was  directed  to  inti- 
mate the  appointment  in  the  usual  manner. 

Head  the  following  representation  by  the  Clerk : — 

"  ,        November  18     . — ^The  Clerk  begs  to  lay  before 

the  Council  the  Boll  of  Commissioners  for  the  different  wards :  ^ — 


FiKST  Ward. 

1888.  Richard  Millar. 

1889.  Andrew  Archibald. 

1890.  Thomas  Aitken. 
1890.  JohnBlackie. 

Second  Ward. 

1888.  Archibald  Fisher. 

1889.  George  Craig. 

1890.  James  M.  Manclark. 


Third  Ward. 

1887.  Charles   Groves   (elected 

Treasurer,  1889). 

1889.  Andrew  Gibson. 

1890.  Jacob  Ormond  Garland. 

Fourth  Ward. 

1888.  William  Wells. 

1889.  George  Robertson. 

1890.  John  Beunet 


Fifth  Ward. 

1888.  John  Thynn. 

1889.  JohnGosman. 

1890.  Andrew  Scott. 


"T.  B.  L.,  CferA:.'' 


The  Council  having  so  resolved,  proceeded  to  the  appointment  of, 
and  appointed,  the  Standing  Committees  for  this  year ;  their  days 
of  meeting,  the  quorum  for  each,  and  their  powers,  being  fixed  as 
follows : — 

1.  Provost's, — Provost,  Convener;  four  Bailies,  and  Treasurer. 

1  See  Thomson  r.  Magistrates  of  Rutherglen,  17th  Feb.  1876,  8  R.  467,  referred 
to  on  p.  77. 
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2.  TREASUREn'S) — including  Law  and  Assessments. — The  whole 
Council — Treasurer,  Ckmvener, 

3.  General, — including  Drainage,  Paving,  Steelyards,  General 
Improvements,  ''The  Improvement  Scheme,"  Slaughter-houses,  and 
links. — ^The  whole  Council — Provost,  Convener, 

4.  Police, — including  Cleaning,  Lighting,  Watching,  Water,  and 
Fire  Engines. — Bailies  G.  (Convener),  A.,  G.,  and  B. ;  Treasurer  G. ; 
Commissioners  M.,  B.,  C,  M.,  G.,  W.,  R.,  T.,  and  S. 

5.  Public  Health, — including  Bowling-Greens  and  Public  Parks. 
— ^Provost  A.,  Convener  ;  Bailies  A,  G.,  and  B. ;  Treasurer  G. ;  Com- 
missioners M.,  B.,  etc 

1.  Provost's  Committee  to  meet  as  occasion  may  require. 

2.  Treasurer's  Committee  to  meet  on  3rd  Tuesday  of  each  month 

3.  General  Committee  to  meet  on  2nd  and  4th  Tuesdays  of  each 
month. 

4.  Police  Committee  to  meet  on  2nd  Thursday  of  each  month. 

5.  Public  Health  Conmiittee  to  meet  on  3rd  Tuesday  of  each 
month. 

Five  to  be  a  quorum  of  each  of  the  above  Committees,  other  than 
the  Provost's  Committee,  of  which  three  to  be  a  quorum. 

Committing  to  each  of  the  said — ^Treasurer's  (including  Law  and 
Assessments),  General  (including  Drainage,  Paving,  Steelyards, 
General  Improvements,  "The  Improvement  Scheme,"  Slaughter- 
houses, and  Links),  Police  (including  Cleaning,  Lighting,  Watch- 
ing, Water,  and  Fire  Engines),  and  Public  Health  (including 
Bowling-Greens  and  Public  Parks)— Committees,  in  each  of  their 
respective  departments,  full  powers  for  carrying  the  various  |>ur- 
poses  of  the  Burgh  Police  (Scotland)  Act,  1892,  the  Public 
Health  (Scotland)  Act,  1867,  the  Public  Parks  (Scotland)  Act, 
1878,  and  relative  Acts  into  execution,  so  far  as  competent  to 
do  so. 

And  the  Commissioners  renewed  all  outstanding  remits  to  the 
several  Committees. 


NOTICE  TO  LIGHT  COMMON  STAIRS. 

LlOHTINO  AND  GlBAKSINO  DEPARTMENT, 

Police  Chambers, 
18    . 


Sib, — In  terms  of  the  Burgh  Police  (Scotland)  Act,  1892,  sec 
104,^  and  of  the  Order  of  the  Commissioners  of  the  burgh 
of  ,  dated  18     ,  a  copy  of  which,  so  far  as 

applicable  to  your  property,  is  also  herewith  attached,  I,  A.  B., 
Inspector  of  Lighting  of  the  said  burgh,  in  name,  and  on  behalf  of, 
^  See  onfo,  p.  161. 
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and  09  specially  authorisod  and  directed  by  the  said  Commissionen, 
hereby  require  you,  as  one  of  the  owners  of  the  common  stair  at 
No.  ,  to  comply  with  the  said  Order  by  proyiding 

lamps  or  brackets  \9iate  jp(mti(yti\.  [TF^en  lamp^  or  brackets  are 
provided,  the  Order  for  supph/ing  the  gas  witt  run]  the  necessary 
supply  of  gas  required  by  the  Commissioners  for  lighting  lamps 

or  brackets  in  the  said  common  stair  or  premises. 

And  I  further  give  you  notice  that  if  you  fail  to  comply  with  said 
Order,  within  seven  days  from  the  date  of  this  service,  you  will  be 
liable  under  the  said  recited  Act  to  a  penalty  not  exceeding  forty 
shillings. 

A.  B.,  Inspector  of  LigMing, 


Order  bt  the  Commissioners  of  the  Buroh  of 

Meeting  18    • 

There  was  presented  representation  by  the  Inspector  of  Lighting 
of  the  following  tenor : — 

Police  Chambers,  18    . — The  Inspector  of  Lighting 

begs  to  represent  to  the  Commissioners  that  the  lighting  of  the 
common  stairs  and  passages  herewith  enumerated  has  \or  hsa  not] 
been  sanctioned  under  the  previous  Police  Acts ;  but  he  craves,  if 
they  should  see  fit,  that  the  enumeration  be  covered  by  a  new  Order 
under  the  Act  of  1892. 

A.  B.,  Inspector  ofLigJding. 

Inter  alia, — No.  and  Name  of  Street  ; 

No.  of  Lights 

In  terms  of  the  foregoing  representation,  the  Commissioners 
ordered  the  owners  in  the  above-mentioned  common  stairs  and 
common  passages  to  erect  lamps  and  provide  gas ;  and  the  occupiers 
to  light  and  keep  the  same  lighted  from  sundown  till  11  p.m.,  and 
thereafter  to  extinguish  the  lights  by  turns. 


BYE-LAWS  AS  TO  THE  SWEEPING  AND  WASHING  OF 
COMMON  STAIRS  AND  PASSAGES. 

Buroh  of  


Cleansing  Department. 

See  sec.  115  of  the  Burgh  Police  (Scotland)  Act>  1892,^  and 
316  B  (9).2 

1  See  aTitt,  pp.  171,  172.  >  See  ante,  p.  498. 
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NOTICE  TO  PAINT  STAIRS  AND  COMMON  PASSAGES. 

PouoE  Chambers,  Sanitary  Department, 

18    . 


The  Commissioners,  in  terms  of  the  Burgh  Police  (Scotland) 
Act,  1892,  sec  117,^  require  you,  within  seven  days  from  the  date 
of  this  notice,  to  cause  the  stair  and  passages  leading  to  your 
property.  No.  ,  to  be  painted,  under  the  penalty  of  forty 


shillings. 


A.  B.,  Sanitary  Inspector. 


NOTICE  TO  CLEANSE  PREMISES. 


Police  Chambers,  Sanitary  Department, 
18    . 


In  virtue  of  the  powers  conferred  by  sec   119  of  the  Burgh 
Police  (Scotland)  Act,  1892,  I  have  to  intimate  to  you  that  the 
situated  at  No.  ,  are  not  in  a  cleanly  condition, 

and  I  hereby  order  you  to  cleanse  and  purify  the  same  within  forty- 
eight  hours  from  date  hereof,  under  a  penalty  of  forty  shillings  in 
case  of  your  non-compliance. 

A.  B.,  Sanitary  Inspector, 


NOTICE  TO  REMOVE  STABLE  MANURE 

Police  Chambers,  Cleansing  or  Sanitary  Department, 

18    . 


In  terms  of  the  Burgh  Police  (Scotland)  Act,  1892,  I  have  to 
request  that  you  will  cause  the  manure  from  your  stables  in 

,  to  be  entirely  removed  every  , 

with  certification  that,  if  you  fail  to  comply  with  this  Order,  you 
will  be  proceeded  against  in  terms  of  the  Statute. — I  am,  your 
obedient  servant, 

A.  B.,  Inspector  of  Cleansing  or  Sanitary  Inspector. 


1  See  ante,  p.  178. 
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NOTICE  TO  PAVE  AND  CAUSEWAY  PRIVATE  STEEET. 
Paving  Department. 

Notice  is  hereby  given  to  the  owners  of  the  lands  and  heritages 
fronting  or  abutting  on  the  private  street  of  ,  that 

the  Commissioners  of  the  burgh  of  call  upon  them  to 

free  the  carriageway  of  the  said  street  from  obstructions,  and  to 
properly  level,  make-up,  construct,  causeway,  pave,  channel,  and 
complete  the  same,  in  terms  of  the  specification  hereto  annexed, 
all  to  the  satisfaction  of  the  Commissioners,  within 
from  and  after  the  date  of  this  notice;  and  in  case  this  notice 
is  not  complied  with  within  the  time  specified,  the  Commissioners 
shall  themselves,  on  the  expiry  of  said  period,  cause  the  said  private 
street,  or  part  thereof,  to  be  freed  from  obstructions,  and  to  be 
properly  levelled,  made-up,  constructed,  causewayed,  paved  and 
channelled,  and  completed  in  such  way  and  manner  and  with  such 
materials  as  the  Commissioners  may  think  fit;  and  the  costs  and 
expenses  which  may  be  incurred  by  them  in  connection  therewith 
shall  be  charged  as  a  private  improvement  assessment  against  the 
owner  or  owners  in  default:  all  in  terms  of  sees.  133,  137,  and  365 
of  the  Burgh  Police  (Scotland)  Act,  1892. 

Given  under  my  hand,  at  ,  this        day  of 

18     . 

A.  B.,  Clerk. 

Note, — Mr.  ,  Burgh  Surveyor,  will  give  any  additional 

information  required  by  owners,  on  application  to  him  at  his  office. 
City  Chambers,  and  will  exhibit  a  plan  of  the  street 

Speoification  Referred  to  in  Preceding  Notice. 

The  road  or  street  to  be  excavated  and  prepared  for  the  new 
paving,  so  as  not  to  leave  hollows  or  irregularities  of  any  kind, 
and  the  new  bottom  to  be  thoroughly  beat  down  and  consolidated 
with  heavy  iron-shod  beaters,  so  as  to  make  it  uniform  and  solid 
throughout  The  finished  surface  to  have  a  rise,  from  the  sides  to 
the  centre,  of  a  quarter  of  an  inch  upon  each  foot,  or  thereby. 

The  carriageway  to  be  paved  with  good  solid  whinstone  mashed 
rubble  causeway  of  sound  rock,  set  on  a  bed  of  clean  sharp  sand, 
not  less  than  two  inches  in  depth,  the  causeway  to  consist  of  stones 
of  fairly  uniform  size,  from  six  to  nine  inches  long,  from  three  and 
a-half  to  five  inches  broad,  and  from  six  to  seven  inches  deep,  square 
cut  on  the  tops,  ends,  sides,  and  bottoms,  and  of  such  size  and 
weight  that  one  ton  of  stones  shall  cover  three  superficial  yards 
or  thereby  when  laid  hard  to  hard.  The  causeway  to  be  care- 
fully beat  down  three-quarters  of  an  inch  after  being  laid  in  posi- 
tion, and  thereafter  jointed,  packed,  and  filled  with  quarter-inch 
gravel 
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Channels  to  be  formed  on  both  sides  of  carriageway,  of  whinstone 
or  concrete,  twelve  inches  broad  by  seven  inches  deep,  hollowed 
on  the  surface  three-quarters  of  an  inch. 

If  iohinstone  he  usedf  the  stones  to  be  in  three  to  four  feet  lengths 
and  nidged  on  the  surface;  and  squared  all  round  on  joints  and 
sides,  flat-bedded,  laid  on  lime  mortar,  and  jointed  with  cement  - 

If  concrete  he  used,  the  channels  shall  be  made  in  suitable  moulds 
four  to  six  feet  long,  with  a  four-inch  bottom  layer,  one  part  best 
London  Portland  cement,  and  four  parts  stones,  broken  to  pass 
through  a  one-inch  riddle ;  and  a  two-inch  surface  layer,  equal  parts 
cement  and  three-eight-inch  ground  granite. 

Street  gratings  to  be  also  provided  and  set  in  position,  each  upon 
a  stone  silL  The  gratings  to  be  two  feet  long,  one  foot  three  inches 
wide,  and  two  feet  six  inches  deep,  made  of  the  best  cast  metal. 
Suitable  outlet  drains  shall  also  be  provided,  of  six-inch  diameter 
fireclay  pipes,  from  the  gratings  to  the  main  sewer. 


Paving  Department. 

Notice  is  hereby  given  to  the  owners  of  houses  and  buildings,  or 
of  gardens  and  grounds  adjoining  to  or  fronting  the  private  street 
called  ,  that  the  Commissioners  of  the  burgh  of 

call  upon  the  said  owners  to  sufficiently  form  and  pave  or  surface 
the  foot-pavements  or  footpaths  of  said  street,  to  the  extent  of  their 
respective  houses  and  buildings,  or  of  gardens  and  grounds,  in  terms 
of  the  specification  hereto  annexed ;  and  that  if  any  owner  shall  fail 
to  comply  with  this  order  to  form  and  pave  or  surface  as  aforesaid 
the  foot-pavement  or  footpath  of  said  street  to  the  extent  of  his 
houses  and  buildings,  or  of  gardens  and  grounds,  and  to  complete 
the  same  within  from  the  date  of  this  notice,  the  Com- 

missioners shall  cause  such  foot-pavements  or  footpaths  to  be  laid 
and  put  in  a  proper  state,  at  the  cost  of  such  owner ;  and  such  cost 
may  be  recovered  by  the  collector  as  a  private  improvement  assess- 
ment debt  at  common  law:  all  in  terms  of  the  Burgh  Police 
(Scotland)  Act>  1892. 

Given  under  my  hand  at  ,  this        day  of 

18     . 

A.  B.,  Clerk. 

Note. — Mr.  ,  Burgh  Surveyor,  will  give  any  additional 

information  required  by  owners,  on  application  to  him  at  his  office. 
City  Chambers,  and  will  exhibit  a  plan  of  the  street. 

Specification  Referred  to  in  Preceding  Notice. 
Pavement  to  be  either  granitic  concrete,  Caithness  flags,  or  Hailes 


If  granitic  concrete  he  used^  the  ground  to  be  excavated  and  all 
rubbish  removed,  and  the  bottom  carefully  beat  and  consolidated. 
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and  prepared  to  receive  a  foundation  of  small  broken  stones,  free- 
stone or  whinstone,  four  inches  deep.  The  bottoming  to  be  covered 
with  a  layer  of  fine  concrete  two  inches  thick,  consisting  of  small- 
broken  stone,  passed  through  a  one-inch  riddle,  and  the  best  London 
Portland  cement,  in  the  proportion  of  three  measures  of  stone  to  one 
measure  of  cement;  all  thoroughly  mixed  and  laid  down  to  form 
the  bed.  The  surface-finishing  to  be  done  at  the  same  time  and 
while  the  bed  is  soft  and  moist,  with  a  finer  coating  of  small  granite, 
passed  through  a  three -eighth -inch  riddle,  and  cement  in  equal 
proportions,  one  inch  in  thickness,  laid  to  the  adjusted  levels,  dusted 
over  with  pure  cement,  gauged,  floated,  and  finished  by  experienced 
workmen,  and  to  be  carefully  protected,  lighted,  and  watched  until 
thoroughly  set  and  hard. 

Concrete  kerb  to  be  laid  down  along  with  the  concrete  pavement, 
in  four-and-a-half  feet  lengths,  or  thereby,  and  ten  inches  deep  by 
six  inches  broad,  composed  of  three-eight-inch  ground  granite  and 
cement,  in  equal  proportions,  carefully  laid  and  finished  against  face 
boards,  straight  or  curved,  and  the  edge  of  the  kerb  to  be  slightly 
rounded. 

If  Gaithnesa  flagstones  he  used,  these  to  consist  of  first-class  pave- 
ment, from  two-and-a-half  to  three-and-a-quarter  inches  thick,  of  the 
blue  hard  solid  rock. 

If  Hailes  flags  be  used,  the  flags  to  be  of  the  best  white  rock, 
not  less  than  four  inches  thick,  scabbled  on  the  surface  and  square- 
jointed. 

Jf  whinstone  kerb  be  used,  the  same  to  be  made  from  the  best 
rock,  of  the  ordinary  lengths,  by  twelve  inches  deep  and  six  inches 
thick,  all  carefully  nidged. 

All  stone  pavement  and  kerb  to  be  laid  on  a  bed  of  lime  mortar 
and  jointed  with  cement. 


STATUTORY  NOTICE  AS  TO  REPAIRING  RHONES  AND 
PIPES  FOR  CONVEYING  RAIN  WATER  FROM  ROOFS. 

BtJRGH  Surveyor's  Offior,  Polior  Chambers, 
18    . 

I  hereby  intimate  to  you  that  the  rhones  or  pipes  necessary  for 
convejring  the  water  from  the  roof  of  your  property.  No.  ,  are 

in  a  state  of  disrepair,  and  in  terms  of  the  Burgh  Police  (Scotland)  Act, 
1892,  sec  164,1  require  you  to  put  the  same  in  a  proper  condition, 
within  six  days  from  this  date.  I  beg  further  to  intimate  that,  failing 
due  attention  being  given  to  this  notice  within  six  days  from  this 
date,  further  proceedings  will  be  adopted,  and  the  penalties  fixed  by 
the  Act  will  be  enforced. 

A.  B.,  Burgh  Surveyor. 

^  See  anU,  p.  265. 
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Kelativb  Warrant. 

BUROH  OP 

The  Commissioners  of  the  burgh  of  hereby  give 

their  consent  during  their  pleasure  to  C.  D.  to  open  the  street  at 
for  the  purpose  of  \8pecify  purpose],  but  not  exceed- 
ing the  period  of  days  from  this  date.  This  warrant  is 
granted  always  with  and  under  the  whole  conditions  and  obligations 
specified  in  his  application,  and  under  the  conditions,  obligations, 
and  restrictions  contained  in  the  Burgh  Police  (Scotland)  Act,  1892, 
and  particularly  sec.  164  thereof. 

A.  B.,  Clerk  or  Burgh  Surveyor, 

Special  Conditions. 

The  foot-pavement  or  carriageway  to  be  carefully  restored  and 
left  in  good  repair,  same  as  before  the  opening  was  made.  When 
pavement  is  lifted,  the  same  must  be  relaid  on  a  good  bed  of  lime 
mortar,  and  jointed  and  grouted  with  Portland  cement.  When 
causeway  is  lifted,  the  same  must  be  relaid  on  a  two-inch  bed 
of  clean  sand,  and  the  joints  filled  with  quarter-inch  gravel  or 
asphalt  or  cement,  as  may  happen  on  the  street  when  the  opening 
is  made ;  and  where  a  concrete  foundation  has  been  cut  through, 
the  same  must  be  carefully  restored  with  fresh  cement  concrete. 
The  earth  refilled  into  the  drain  tracts  or  openings  must  be 
thoroughly  beat  down,  and  the  whole  finished,  complete,  within  the 
time  specified  in  the  warrant.  All  the  openings  must  be  carefully 
fenced,  watched,  and  lighted  at  night  with  red  lights,  and  every 
care  taken  to  prevent  accident 

The  above  conditions  must  be  carefully  attended  to. 


STATUTORY  NOTICE  FOR  REPAIRING  RAILINGS 
OF  STAIRS. 

BuROH  Survkyoe's  Office,  Policb  Chaubers, 
18    . 

I  hereby  intimate  to  you  that  the  railings  of  the  stairs,  landing- 
places,  and  passages  in  connection  with  the  common  stair  at  or 
within  your  property.  No.  ,  are  in  a  state  of  disrepair; 

and  in  terms  of  the  Burgh  Police  (Scotland)  Act,  1892,  sec.  174,^ 
require  you  within  days  from  this  date  to  put  the  same  in  a 

proper  state  of  repair.  I  beg  further  to  intimate  that,  failing  due 
attention  being  given  to  this  notice,  further  proceedings  will  be 
adopted,  and  the  penalties  fixed  by  the  Act  enforced. 

A.  B.,  Burgh  Surveyor. 

I  See  ante,  p.  283. 
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STATUTORY  NOTICE  AS  TO  FENCING  WINDOWS  OF 
COMMON  STAIRS. 

BiTRou  Surysyob's  Officb,  Police  Chambers, 

18    . 

I  hereby  intimate  to  you  that  the  windows  of  the  common  stairs, 
passages,  and  basements  at  your  property,  No.  ,  require  to 

be  fenced ;  and  in  terms  of  the  Burgh  Police  (Scotland)  Act^  1892, 
sec.  174,^  require  you  within  days  to  cause  the  same  to  be 

sufficiently  fenced.  I  beg  further  to  intimate  that,  failing  due 
attention  being  given  to  this  notice,  further  proceedings  will  be 
adopted,  and  the  penalties  fixed  by  the  Act  enforced. 

A.  B.,  Burgh  Surveyor. 


STATUTORY  NOTICE  AS  TO  COMMON  STAIR 

Burgh  Surveyor's  Office,  Police  Chambers, 


-18 


I  hereby  intimate  to  you  that  the  of  the  common 

stair  in  connection  with  your  property,  No.  ,  are  in  a  state 

of  disrepair;  and  in  terms  of  the  Burgh  Police  (Scotland)  Act, 
1892,  sec.  174,^  require  you  within  days  to  put  the  same  in  a 

proper  state  of  repair.  I  beg  further  to  intimate  that,  failing  due 
attention  being  given  to  this  notice,  further  proceedings  will  be 
adopted,  and  the  penalties  fixed  by  the  Act  enforced. 

A.  B.,  Burgh  Surveyor. 


STATUTORY  NOTICE  TO  REMOVE  PROJECTIONS. 
Burgh  Surveyor's  Office,  Police  Chambers, 


.18 


The  Commissioners  for  the  burgh  of  ,  in  pursuance 

of  powers  conferred  on  them  by  the  Burgh  Police  (Scotland)  Act, 
1892,  have  ordered  the  removal  of  within 

fourteen  days  from  the  date  of  this  notice. 

I  have  therefore  to  intimate  that,  failing  your  compliance  with 
this  order  of  removal,  you  render  yourself  liable  in  the  penalties 
fixed  by  the  Act 

A.  B.,  Burgh  Surveyor, 

See  sec.  19  of  the  Burgh  Police  (Scotland)  Act,  1892.» 

'  See  anU,  p.  288.  «  See  wUey  p.  283. 

'  See  ante,  p.  86.    This  may  be  adapted  to  sees.  160  and  161  of  the  Act 
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STATUTORY  NOTICE  AS  TO  VENTILATING  COMMON 

STAIRS. 

Burgh  Survbyob's  Office,  Police  Chambers, 
18    . 


I  beg  to  intimate  to  you  that  the  common  stair  and  passage 
at  are  not  provided  with  proper 

means  of  ventilation,  and  you  are  hereby  required  to  have  the  same 
provided  to  the  satisfaction  of  the  Commissioners  for  the  burgh  of 
,  in  terms  of  the  Burgh  PoKce  (Scotland)  Act, 
1892,  sec.  185. 

Should  you  fail  to  have  the  work  commenced  within  six  days  from 
this  date,  proceedings  will  be  taken  in  terms  of  the  Statute. 

A.  -B.,  Burgh  Surveyor. 

See  sec.  185  of  the  Burgh  Police  (Scotland)  Act,  1892.1 


WARRANT  FOR  HOARDING. 

Burgh  Surveyor's  Office,  Pouce  Chambers. 


-18 


On  behalf  of  the  Commissioners  acting  in  and  for  the  burgh  of 
,  under  and  in  virtue  of  the   Burgh    Police   (Scot- 
land) Act,  1892,  I  hereby  grant  you  permission  to  enclose  part  of 
\here  specify  place]. 

And,  further,  I  hereby  require  you  to  form  a  convenient  footway 
feet  broad,  all  round,  on  the  outside  of  the  hoarding,  with 
a  proper  handrail  placed  feet  above  the  surface  of  street ; 

said  footway  to  be  formed  of  planks,  or  in  such  other  manner,  to 
my  satisfaction.  And  you  are  further  required  to  light  the  hoarding 
in  a  sufficient  manner  with  lamps  having  red  glass  in  same,  in  order 
to  prevent  accidents;  and  such  hoarding,  footway,  and  handrail 
shaU  at  all  times,  during  the  currency  of  this  warrant,  be  subject  to 
my  control  and  superintendence  ;  and  should  you  fail  to  keep  such 
in  good  condition,  and  sufficiently  lighted  from  sunset  to  sunrise,  I 
may  cause  the  whole  to  be  removed,  or  any  alteration  or  arrangement 
made  thereon,  that  I  may  consider  necessary  for  the  safety  and 
convenience  of  the  public,  and  charge  the  expense  incurred  in 
respect  thereof  against  you. 

A.  B.,  Burgh  Surveyor. 

[Name  and  address.] 

See  sees.  187  to  190  of  the  Burgh  Police  (Scotland)  Act,  1892.2 

^  See  antty  p.  294.  *  Sec  anU,  pp.  297-301. 


Digitized  by  VjOOQ IC 


792  BURGH  POLICE  (SCOTLAND)  ACT,  189^. 

STATUTORY  NOTICE  AS  TO  RUINOUS  BUILDINGS. 

BUEGH  SCRVBrOR'S  OFFICE,    POUCB  GbAMBBBS, 

18    . 


In  tenns  of  the  Burgh  Police  (Scotland)  Act,  1892,  sec.    191, 
I  herehy  require  you,  as  owner  of  the 

to  take  down,  secure,  or  repair  such  building,  wall,  or  thing,  the  same 
being  dangerous  to  occupiers  or  passengers,  so  as  to  prevent  the  same 
being  or  becoming  the  cause  of  nuisance  or  danger  to  the  inhabitants* 
Failing  due  attention  being  given  to  this  notice  within  three  days 
from  this  date,  further  proceedings  will  be  adopted,  and  the  penalties 
fixed  by  the  Act  will  be  enforced. 

A.  B.,  Burgh  Surveyor. 

See  sec.  191  of  the  Burgh  Police  (Scotland)  Act,  1892.1 


NOTICE  AS  TO  CONTINUATION  AND  ALTERATION 
OF  SEWERS. 

BUROH  OF 


No,        District  Sewerage. 

Notice  is  hereby  given,  that  the  Commissioners  for  the  purposes 
of  the  Burgh  Police  (Scotland)  Act,  1892,  acting  in  and  for  the 
burgh  of  ,  intend  to  make  the  following  sewers  in  No. 

District  of  the  drainage  districts  into  which  the  burgh  has  been 
divided  (and  which  division  has  been  approved  of  by  the  Sheriff), 
viz. : — \here  set  forth  an  accurate  description  of  the  sewers  to  he  con- 
structed, mth  the  names  of  the  places  through  or  near  tohieh  it  is 
intended  they  shall  pass,  and  also  the  places  of  tlie  beginning  and  end 
thereof]. 

And  notice  is  further  hereby  given,  that  the  said  Commissioners 
intend  to  alter  the  course  or  level  of,  or  abandon  or  stop  up  the 
drains  or  sewers  presently  existing  in  the"  parts  of  the  roads  or  places 
after-mentioned,  viz. : — \Jiere  give  the  same  particulars  as  in  the  case 
of  the  construction  of  a  new  sewer]. 

All  according  to  plans  of  such  intended  works,  to  which  reference 
is  hereby  made,  and  which  plans  may  be  seen  in  the  Bui^h  Sur- 
veyor's office,  No.  Street  [/jZace]. 

And  notice  is  further  given,  that  the  said  Commissioners  will 
meet  within  the  Town  Hall  [place],  on  [day  of  week],  the 
day  of  18     ,  at  o'clock  ,  where  and  when 

1  See  ante,  p.  301. 
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all  persons  interested  in  such  intended  works  may  be  beard  there- 
upon. 

A.  B.,  Clerk  of  said  Commissioners. 
Burgh  Chambers, 
[Place,  date,] 

Note. — The  form  of  appeal  is  of  no  consequence — a  simple  letter, 
setting  forth  the  grounds  of  appeal,  and  addressed  to  the  Com- 
missioners or  their  Clerk,  is  quite  sufficient. 


INTRODUCTION  OF  WATER  AND  WATER-CLOSET. 
Statutory  Notice. 


To_ 


Owner  of  houses  or  parts  of  houses,  No. 

Now  or  lately  occupied  by 

18    . 

In  virtue  of  powers  conferred  by  the  Burgh  Police  (Scotland) 
Act,  1892,  the  Commissioners  of  this  burgh  require  you,  within 

from  this  date,  to  introduce  water  and  water-closets 

into  the  houses  or  parts  of  houses  above  described,  in  terms  of  the 
said  Act. 

I  annex  copy  of  sec.  246  of  the  said  Act  relating  to  the  same.' — 
I  am,  your  most  obedient  servant, 

A.  B.,  Clerk  of 

Note. — All  communications  in  regard  to  this  notice  to  be  addressed 
to  Mr.  A.  B.,  Burgh  Surveyor,  Police  Chambers. 


STATUTORY  NOTICE  TO  CLOSE  DANGEROUS 
OPENINGS  IN  STREETS. 

BiTBGH  Surveyor's  Office,  Polios  Chambebs, 

18    . 

In  terms  of  sec.  156  of  the  Burgh  Police  (Scotland)  Act,  1892,^ 
the  Commissioners  require  you  as  of  premises,  No. 

to  cause  the  ;  and,  failing  your  at  once  giving  due 

^  See  aTUe,  p.  402.  '  See  ante,  p.  250. 

3  £ 
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attention  to  this  notice  you  render  youi-self  liable  to  the  penalties 
fixed  by  the  Act. 

A.  B.,  Burtjh  Surveyor. 

Note. — This  form  of  notice  may  also  be  used  for  sec.  158,  adapt- 
ing the  order  to  the  circumstances. 


STATUTORY  NOTICE  TO  NUMBER  HOUSE. 

BuBOH  Surveyor's  Office,  Police  Chambers, 
18    . 

The  Commissioners  for  the  burgh  of  ,  in  pursuance  of 

the  powers  conferred  upon  them  by  sec.  145  of  the  Burgh  Police 
(Scotland)  Act,  1892,^  having  resolved  to  cause  the  houses  and 
buildings  in  certain  streets  and  places  to  be  numbered,  the  owner  of 
tliese  premises  is  requested  to  take  notice  that  the  new  number  on 
the  same  will  be 

The  owner  is  also  requested  to  take  notice  that  this  number  will 
be  painted  on  some  conspicuous  part  of  the  premises,  unless  he  shall, 
within  one  week,  cause  the  same  to  be  done  in  a  manner  consistent 
with  his  own  taste ;  and  that  failing  this  being  done,  he  shall  be 
liable  to  a  penalty  not  exceeding  forty  shillings. 

A.  B.,  Burgh  Surveyor. 


STATUTORY  JS'OTICE  TO  PROVIDE  RAIN  WATER 
RHONES  OR  PIPES. 

BuROH  Surveyor's  Office,  Police  Chambers, 

18    . 

I  beg  to  call  your  attention  to  sec.  164  of  the  Burgh  Police  (Scot- 
land) Act,  1892,2  j^n^  have  to  intimate  that  unless  measures  are 
taken  within  six  days  to  provide  and  fvTi  up  in  a  proper  manner  the 
rhones  and  pipes  necessary  for  conveying  the  water  from  the  roof  of 
Your  property  at  No.  ,  further  proceedings  will  be  adopted, 

and  the  penalties  fixed  by  the  Act  enforced.  Should  you  propose 
to  have  the  work  done,  your  informing  me  of  that  intention  within 
six  days  will  oblige. — Your  obedient  servant, 

A.  B.,  Burgh  Surveyor. 
>  Soe  antt,  p.  231.  « See  ante,  p.  265. 
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NOTICE  AS  TO  IMPOSING  PRIVATE  IMPROVEMENT 
ASSESSMENT. 

Burgh  of 


Private  Improvement  Assessment. 


Police  Collector*8  Office, 

18    . 

Notice  is  hereby  given,  that  a  "  Private  Improvement  Assess- 
ment," under   the   Burgh   Police   (Scotland)  Act,    1892,    was,  on 
imposed  by  the  Commissioners  for  the  burgh 
of  ,  upon  you,  in  respect  of  premises  of  which  you  are 

owner  within  the  meaning  of  the  Act,  situated  at  or  near  No.  , 

said  assessment  amounting,  as  per  allocation,  to  £  for  ; 

and  that  the  Commissioners  have  appointed  as  the  day 

on  which  the  same  shall  be  payable ;  and  that  they  have  appointed 
at  o'clock  noon,  within   the   Council 

Chamber,  here,  for  hearing  appeals  by  any  parties  complaining  that 
they  have  been  improperly  rated  or  assessed,  which  appeals  must  be 
lodged  with  me,  in  terms  of  the  resolution  of  the  Council,  on  or 
before 

The  amount  is  subject  to  the  addition  of  legal  interest  from  the 
day  fixed  for  payment  of  the  assessment. 

By  order  of  the  Commissioners^ 

C.  D.,  CoUeetar. 


HAND-BILL  FOR  BURGH  GENERAL  ASSESSMENT. 

BUROH  OF 

Burgh  General  Assessment. 

Town  Hall, 

__    - I5lh  October  18    . 

Notice  is  hereby  given,  that  the  Commissioners  of  the  burgh  of 
have,  under  the  Burgh  Police  (Scotland)  Act,  1892, 
assessed  all  occupiers  of  lands  or  premises  within  the  burgh,  accord- 
ing to  the  valuation  roll  made  up  and  completed  in  terms  of  the 
Acts  in  force  for  the  valuation  of  lands  and  heritages  in  Scotland, 
subject  to  the  exceptions  provided  in  the  said  Act  of  1892,  in  the 
sum  of  shilling    and  pence  sterling  in  the  pound,  of  the 

rental  or  value  of  such  lands  or  premises,  for  the  year  from  the  15th 
day  of  May  18       to  the  15th  day  of  May  18       being  the  sum 
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necessary  for  the  purposes  of  said  Act^  (including  the  amount 
required  for  carrying  out  the  provisions  of  the  Koads  and  Bridges 
(Scotland)  Act,  1878,  within  the  burgh,  or  by  the  Local  Authority 
thereof). 

Further^  a  **  General  Improvement  Rate "  has  been  imposed  by 
the  Commissioners,  under  the  said  Police  Act,  at  the  rate  of  one 
halfpenny  per  pound  of  the  rental  of  all  lands  or  premises  within 
the  burgh,  as  stated  in  the  said  valuation  roll,  and  for  said  year ; 
one  half  payable  by  owners,  and  the  other  half  by  occupiers. 

And  the  Commissioners  have  fixed  the  11th  day  of  November 
next  as  the  day  on  which  the  said  assessments  shall  be  payable ; 
the  3rd  day  of  November  next  as  the  day  on  which  appeals  by  any 
parties  complaining  that  they  have  been  improperly  rated  or  assessed 
therefor  may  be  lodged  with  me ;  and  the  day  of  November 

next,  at  three  o'clock  afternoon,  within  the  Council  Chamber, 
here,  as  the  day  on  which  such  appeals  shall  be  heard  by  the 
Commissioners. 

A.  V^.,  Clerk. 

'  If  this  be  80  or  otherwise. 
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IL 

UNREPORTED  JUDGMENTS  APPLICABLE  TO 
CONSTRUCTION  OF  ACT. 

Opinion  of  Lord  Rutherfurd-Clark  in  Wright  v.  The  Police 
Commissioners  op  Lockerbie,  Ist  July  1876. 

Tenure  of  Office  of  Clerk, 

It  was  held  in  this  case  that  it  is  ultra  vires  of  Commissioners  to 
appoint  a  Clerk  under  the  Police  Act  of  1862  ad  vitam  aut  culpam. 
The  facts  of  the  case  and  the  grounds  of  the  I^ord  Ordinary's 
judgment  are  stated  in  the  following  note  to  his  interlocutor : — 

'^The  purpose  of  this  action  is  to  have  it  declared  that  the 
pursuer  was  appointed  ad  vitam  aut  cvUpam  to  the  office  of  Clerk 
to  the  Commissioners  of  Police  of  Lockerbie,  conform  to  their 
resolution,  dated  23rd  April  |1875.  The  burgh  of  Lockerbie  was 
created  under  25  &  26  Vict  c.  101.  It  need  hardly  be  said  that 
the  powers  and  duties  of  the  Commissioners  of  Police,  as  well  as 
the  right  of  any  Clerk  whom  they  may  appoint,  must  be  regulated 
by  that  Statute.  On  the  23rd  April  1875,  the  then  Commissioners 
of  Police  appointed  the  pursuer  to  be  their  Clerk  ^ad  vitam  aid 
culpam,  that  is  to  say,  during  his  life  and  good  behaviour.'  The 
annual  election  of  Commissioners  took  place  on  the  21st  February 
1876,  and  shortly  thereafter  the  Commissioners  rescinded  the 
pursuer's  appointment,  on  the  ground  that  it  was  beyond  the  power 
of  the  Commissioners.  The  pursuer  has  raised  the  present  action  to 
declare  the  validity  of  his  appointment,  and  to  reduce  the  rescinding 
resolution.  By  sec.  67  of  the  Act,  the  Commissioners  are  required 
to  appoint  a  Clerk  *  for  keeping  the  record  of  the  proceedings  of  the 
Commissioners  and  their  committees.'  The  office  which  the  pursuer 
claimed  is  the  office  created  by  this  section  of  the  Statute,  and  the 
duties  of  it  seemed  to  be  limited  to  the  matters  therein  mentioned ; 
but  it  is  probable  that,  in  addition  to  the  discharge  of  these  duties, 
the  Clerk  may  advise  the  Commissioners  in  the  matters  which  come 
before  them.  The  pursuer  does  not  maintain  that  the  Commis- 
sioners were  bound  to  make  the  appointment  ad  vitam  aut  culpam^ 
but  only  pleaded  that  they  were  entitled  to  do  so  if  they  chose, 
and  that  having  made  the  appointment,  it  was  binding  upon  their 
successors.  He  founds  on  the  case  of  Hamilton,  as  deciding, 
(1)  that  sec.  64  of  the  Statute  does  not  apply  to  an  office  created 
by  sec.  67 ;  and  (2)  that  such  an  appointment  may  be  made  for  a 
term  of  years.     From  this  he  argues  that  it  might  be  made  ad  vitam 
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aid  cuJpam.  The  defenders,  on  the  other  hand,  maintain  that  see. 
64  related  to  all  clerks  whom  the  Commissioners  may  appoint, 
including  the  Clerk  appointed  under  sec.  .67,  and  contend  that  the 
Commissioners  can  only  make  the  appointment  during  their  pleasure. 
The  view  which  they  take  of  the  case  of  Hamilton  is,  that  it  Was 
decided  on  the  ground  that  the  appointment  was  made  for  a  year 
only,  and  that  any  opinions  which  were  expressed  to  the  effect  that 
the  Clerk  might  be  appointed  for  a  term  of  years  were  oMer,  and 
not  necessary  for  the  decision.  They  further  maintain  that,  even 
though  sec.  64  does  not  apply,  the  resolution  of  the  23rd  April  1875 
was  tUtra  vires.  If  the  point  were  open,  the  Lord  Ordinary  would 
be  disposed  to  hold  that  sec.  64  is  of  universal  application.  It  is 
the  introductory  section  of  that  part  of  the  Act  which  relates  to  the 
powers  and  duties  of  Commissioners.  It  includes  clerks,  treasurers, 
collectors,  surveyors,  inspectors,  and  all  other  persons  whose  appoint- 
ment is  not  otherwise  provided  for ;  that  is  to  say,  one  set  of  persons 
whose  appointment  is  specially  provided  for,  and  another  set  whose 
appointment  is  not  specially  provided  for.  Sec.  67  deals  with 
the  appointment  of  a  clerk  to  perform  a  certain  function,  and  sec. 
69  with  the  appointment  of  treasurers  and  collectors.  But  the 
purpose  of  these  sections,  as  distinguished  from  sec.  64,  which 
confers  and  defines  the  power,  is  to  require  the  exercise  of  the  power 
by  the  appointment  of  certain  officers  for  the  due  performance  of  the 
work  of  the  burgh.  It  is  true  that  sec.  69  enacts  that  the  appoint- 
ment of  the  treasurer  and  collector  shall  be  during  pleasure,  and 
that  sec.  67  is  silent  on  this  matter ;  but  that  difference  cannot,  it  is 
thought^  make  either  the  one  or  the  other  independent  of  sec.  64. 
It  was  urged  by  the  pursuer  that  the  office  created  by  sec.  67  was  to 
be  assimilated  to  the  office  of  the  Town-Clerk  of  a  royal  burgh, 
and  that  it  could  not  be  the  intention  of  the  Legislature  that  the 
Clerk  of  a  police  burgh  was  to  hold  his  office  at  the  pleasure  of  the 
Commissioners.  It  appears  to  the  Lord  Ordinary  that  this  was 
little  more  than  an  assumption.  It  was  not  urged  that  the  appoint- 
ment must  be  made  in  such  terms  as  to  give  the  Clerk  the  same 
tenure  of  oflSce  as  belongs  to  a  Town-Clerk.  The  argument  went  no 
further  than  that  it  was  competent  to  do  so ;  or,  in  other  words,  that 
it  lay  with  the  Commissioners  to  decide  whether  the  appointment 
should  be  held  at  pleasure,  or  for  a  term  of  years,  or  ad  vitam  aut 
adpam.  But  this  is  to  distinguish  it  altogether  from  the  office  to 
which  it  is  assimilated ;  for  it  was  conceded  that  the  clerkship  of 
royal  burghs  was  a  public  office  which  the  Town  Council  must  fill 
up,  and  to  which  they  could  not  appoint  during  their  own  pleasure. 
The  office  of  Town-Clerk  in  a  royal  burgh  is  one  of  long  standing, 
and  has  grown  up  under  the  common  law.  It  is  generally  understootl 
that  it  is  held  ad  vitam  aut  cuJpam,  though  it  cannot  be  said  that 
the  question  has  been  definitely  settled,  at  least  in  the  sense  that 
a  derk  could,  like  a  minister  or  parochial  schoolmaster  under  the 
old  law,  hold  the  office  after  he  had  ceased  to  be  capable  of 
discharging  the  duties  belonging  to  it.  But  it  is  one  of  a  peculiar 
character,  and  does  not  exist  in  all  burghs.     For  the  case  of  Dykes 
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(2  D.   1274 ;   15  F.  1388)  shows  that  the  Clerk  of  a  burgh  of 
barony,  or  of  a  parliamentary  burgh,  does  not,  and  may  not,  hold 
his  office  ad  vitam  aid  culpam,  but  may  hold  it  at  pleasure  only.     If 
this  be  so,  it  does  not  appear  in  any  way  anomalous  that  the  Clerk 
to  be  appointed  to  keep  the  records  of  the  proceedings  of  the  Police 
Commissioners  and  their  committees  shall  be  appointed  during  the 
pleasure  of  the  Commissioners ;  or,  in  other  words,  that  sec.  64  shall 
be  held  to  specify  the  powers  of  the  Commissioners  in  making  such 
an  appointment.     But  it  is  doubtful  whether  this  question  is  open. 
In  the  case  of  Hamilton,  a  plea  founded  on  sec.  64  was  repelled  m 
hoc  statUy  and  the  Lord  Ordinary  indicated  an  opinion  that  that 
section  did  not  apply  to  the  appointment  required  to  be  made  under 
sec.  67.     The  interlocutor  was  affirmed ;  and  although  the  decision 
of  the  case  ultimately  turned  on  the  fact  that  the  pursuer  had  been 
appointed  for  no  more   than  a  year,   the  opinion  of    the   Lord 
President,  in  which  the  Court  concurred,  indicates  that  he  held  that 
the  appointment  could  be  made  for  a  term  of  years.     If  it  had  been 
clear  that  the  judgment  of  the  Court  had  finally  repelled  the  plea 
founded  on  sec.  64  of  the  Act,  the  I^ord  Ordinary  would  not  have 
thought  it  proper  to  enter  upon  it  for  the  second  time ;  but  as  it 
may  be  regarded  as  uncertain  how  far  the  Court  meant  to  deal  with 
that  plea,  he  has  thought  it  right  to  express  the  opinion  on  which, 
ns  an  individual  judge,  he  would  have  acted.     Assuming  that  sec. 
64  does  not  apply  to  the  Clerk  appointed  under  sec.  67,  the  next 
question  is,  whether  the  Commissioners  had  power  to  appoint  the 
pursuer  to  the  office  ad  vitam  aut  culpanty  so  that  he  might  hold  it 
and  perform  its  duties  irrespective  of  the  will  of  the  Commissioners. 
On  the  one  hand,  the  pursuer  claimed  right  to  hold  office  so  long,  at 
least,  as  he  was  able  to  discharge  its  duties ;  on  the  other  hand,  the 
<lefenders  contended  that  the  Commissioners  could  give  him  no  such 
right,  and,  besides,  that  he  was  no  better  than  a  servant  who  might 
be  removed  from  office,  however  long  the  contract  endured,  although 
the  Commissioners,  as  his  employers,  might  make  themselves  liable 
in  damages  for  breach  of  contract.     As  the  question  related  to  the 
powers  of  the  Commissioners,  it  is  necessary  in  the  first  place  to 
ascertain  what  they  did.     The  pursuer  was  not  very  clear  as  to  the 
legal  effect  of  the  resolution  under  which   he  was  appointed,  but 
ultimately  he  seemed  to  admit  that  it  must  be  construed  as  meaning 
that  he  should  hold  his  office  for  life  or  good  behaviour,  but  only  so 
long  as  he  could  discharge  the  duties  of  it.     He  further  admitted 
that  if  there  was  any  ambiguity  in  the  resolution  by  which  he  was 
appointed,  the  decree  must  be  qualified  according  to  the  construction 
which  he  now  puts  on  the  appointment     It  is  not  in  favour  of  the 
validity  of  the  appointment   that  there  is  uncertainty  as  to  its 
meaning,   and   that  the  pursuer  cannot    ask   decree    without  an 
important  qualification.      According  to    its    natural  meaning,   an 
appointment  to  a  public  office  ad  vitam  aut  adpam  gives   the 
holder  a  right  to  retain  it  during  his  lifetime  and  good  behaviour, 
irrespective  of  his  capacity  to  discharge  the  duties  of  it.     Such  is 
the  case  with  respect  to  a  parish  minister,  and,  until  recent  legisla- 


Digitized  by  VjOOQ IC 


8oo  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

tion,  with  respect  to  a  schoolmaster.  If  the  Town-CleA  of  a  royal 
burgh  cannot  hold  his  office  when  he  becomes  incapacitated,  the 
consequence  may  be  that  he  holds  his  office  on  a  different  tenure  ; 
but  it  is  plain  that  whatever  may  be  the  construction  which  is  put 
on  an  appointment  ad  vitam  aid  culpamj  it  excludes  the  power  of 
removal  for  reasonable  causes,  consisting  neither  in  culpa  nor  in 
incapacity.  An  appointment  of  this  intermediate  class  is  known 
to  the  law,  as,  for  instance,  in  the  case  of  a  burgh  schoolmaster 
(Montrose,  M.  13,118)  and  of  a  session-clerk  (M.  13,126).  The 
appointment  of  the  pursuer  is  of  such  a  kind  that,  if  le^,  he  could 
not  be  removed  from  his  office,  however  desirable  in  the  interests  of 
the  burgh  his  removal  might  be ;  and  according  to  one  construction 
of  it,  he  might  retain  his  office  even  though  he  could  not  discharge 
the  duties  of  the  office.  The  Lord  Ordinary  is  of  opinion  that  the 
Commissioners  were  not  entitled  to  appoint  the  pursuer  on  such  a 
footing  as  to  give  him  right  to  retain  his  office  after  he  had  become 
incapacitated.  It  has  been  said  that  public  offices  might  be  held 
on  such  a  tenure,  but  such  an  appointment  can  be  only  justified  by 
inveterate  usage.  To  give  a  man  a  title  to  bold  an  office  when  he  is 
no  longer  fit  for  it,  is  repugnant  to  common  sense,  and  in  the 
opinion  of  the  Lord  Ordinary  is  beyond  the  powers  of  the  Police 
Commissioners.  Whether  the  pursuer's  appointment,  according  to 
its  true  construction,  does  or  does  not  give  such  a  title,  is  a  matter 
of  uncertainty.  The  pursuer  does  not  maintain  that  it  does,  and,  as 
has  been  seen,  he  expressed  willingness  to  submit  to  a  qualification 
of  the  decree  which  he  asks.  But  this  very  uncertainty  seems  to 
the  Lord  Ordinary  to  invalidate  the  appointment.  He  thinks  that 
an  appointment,  in  order  to  be  legal,  must  be  supported  according 
to  the  terms  in  which  it  is  made,  and  that  it  cannot  be  sustahied  by 
introducing  qualifications  or  limitations  in  the  decree.  But,  further, 
the  Lord  Ordinary  is  of  opinion  that  the  appointment  was  beyond 
the  powers  of  the  Commissioners,  even  though  it  should  be  qualified 
by  the  condition  that  it  should  cease  when  he  became  incapacitated. 
Many  reasons  short  of  fault  may  make  it  necessary  for  the  advantage 
of  the  community  that  he  should  be  removed.  To  place  the  Clerk 
in  such  a  position  as  to  make  his  title  superior  to  any  such 
considerations,  appears  to  his  Lordship  beyond  the  powers  of  the 
Commissioners.  An  appointment  ad  vitam  aut  cidpaniy  even  with 
the  qualification  above  referred  to,  is  one  of  an  exceptional  kind. 
There  is  nothing  in  the  duties  of  the  Clerk  which  require  that  such 
an  appointment  should  be  made.  It  might  give  rise  to  serious 
public  inconvenience,  and  in  the  absence  of  express  statutory 
authority,  the  Lord  Ordinary  thinks  that  the  Commissioners  have 
no  power  to  make  it.  It  was  urged  by  the  pursuer  that,  if  the 
appointment  might  be  made  for  a  term  of  years,  it  could  also  be 
made  for  life.  The  Lord  Ordinary  is  not  satisfied  that  this  is  sound, 
and  that  an  appointment  for  a  term  of  years  would  mean  the  same 
thing  during  the  period  for  which  it  was  made  as  an  appointment 
ad  vitam  aut  cuJpam,  Assuming  the  holder  to  be  capable  of 
discharging  the  duties  of  the  office,  the  latter  appointment  excludes 
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every  cause  of  removal  except  that  of  cuJlpa^  which  it  is  thought  an 
appointment  for  a  term  of  years  would  not  do/' — Marwick  on 
Municipal  Elections,  419. 

Kirk's  Trustbes  r.  Leith  Pouce  Commissionbrs. 
Drainage  Works  and  Assessments. 

This  case,  which  has  not  been  reported,  elucidates  so  clearly  the 
procedure  which  may  be  taken  in  connection  with  drainage  ques- 
tions, that  a  note  of  it  may  be  of  use  in  connection  with  the  construc- 
tion of  the  clauses  in  this  Act 

The  trustees  of  the  late  George  Mackintosh  Kirk  were  proprietors 
of  several  acres  of  ground,  all  contiguous,  in  the  burgh  of  Leith,  on 
which  the  streets  known  as  Union  Street  and  Kirk  Street  were 
erected.  In  laying  out  and  building  upon  the  said  streets,  in  or 
about  the  year  1862,  the  said  George  Mackintosh  Kirk  expended  on 
sewers  and  drainage  about  £300.  The  said  sewers  were  used  by  the 
said  George  Mackintosh  Kirk  and  his  tenants  for  several  years  till 
the  proceedings  hereinafter  related  were  taken  by  the  Police  Com- 
missioners of  Leith.  In  1865  the  Leith  Police  Commissioners 
resolved  to  divide  the  burgh  into  «eparate  drainage  districts,  in  terms 
of  sea  165  of  the  General  Police  Act ;  and  this  division  was  duly 
approved  of  by  the  Sheriff,  as  required  by  the  Statute.  In  terms  of 
clause  186  of  the  said  Act,  the  Commissioners,  after  due  eo«npliance 
witli  the  provisions  of  the  Statute,  caused  such  sewers  to  be  made 
as  were  necessary  for  the  effectual  dcainage  of  district  No.  4. 

At  the  meeting,  where  all  parties  interested  were  entitled  to  be 
heard  before  the  Commissioners  in  regard  to  the  contemplated  drain- 
age operations,  the  trustees  of  the  late  George  Mackintosh  Kirk 
objected  to  the  i»x)ceedings  of  the  Commissioners,  and  particularly 
objected  to  their  being  included  in  the  said  district  No.  4,  in  respect, 
inter  alia — (1)  that  their  lands  and  premises  were  already  sufficiently 
drained  into  No.  3  district;  and  (2)  that  the  Commissioners  had 
disregarded  the  terms  of  clause  185,  in  so  far  as  they  had  failed  to 
take  into  account  the  nature  of  the  ground,  the  main  line  of  sewers, 
and  the  equal  benefit  of  the  lauds  comprised  within  the  drainage 
district.  The  Commissioners  refused  the  appeal,  whereupon,  in 
terms  of  clause  396  of  the  General  Police  Act,  the  said  trustees 
appealed  to  the  Sheriff  of  Midlothian.  To  that  appeal — the  Leith 
Police  Commissioners  having  lodged  answers — a  remit  was  made  to 
David  Stevenson,  civil  engineer,  Edinburgh,  who,  after  hearing 
parties,  and  making  full  investigation,  reported  to  the  Sheriff  that  the 
appeal  of  the  said  trustees,  inasmuch  as  the  drain  proposed  to  be 
constructed  in  Union  Street  is  at  too  high  a  level  properly  to  drain 
the  houses  for  which  it  is  intended,  and  also  because  the  drainage  of 
Union  Street  might  bo  more  effectually  provided  for  by  retaining  its 
present  outfall  into  Leith  Walk  main  drain,  and  improving  the 
gradients  of  the  Kirk  Street  sewer,  was  well  founded.  Thereupon 
the  Police  Commissioners  altei-ed  their  line  of  sewers ;  and  on  a  remit 
vagain  to  Mr.  Stevenson  to  examine  and  report  upon  the  plan  and 
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section  showing  the  proposal  to  connect  the  Union  Street  and  Hope 
Stroet  sewers  with  the  sewer  in  Junction  Street,  Leith,  and  whether 
the  same  is  satisfactory,  and  to  describe  the  course  of  the  sewer  an<i 
point  of  connection  thereof  by  measurement  or  otherwise,  Mr. 
Stevenson  reported  that  he  had  examined  the  plan,  and  was  satisfied 
that  the  scheme  of  drainage  therein  shown  will  effect  the  proposetl 
object.  The  drain  commences  in  Hope  Street  at  a  point  marked  A 
on  plan,  about  30  feet  from  Hope  Street  Lane,  and  passing  along 
Hope  Street,  Union  Street,  and  the  unfeued  ground  between  Union 
Street  and  Junction  Street  Lane  at  a  point  marked  B  on  plan, 
distant  about  380  feet  from  the  north-west  side  of  Leith  Walk  at 
the  commencement  of  Junction  Street  The  Commissioners  accord- 
ingly executed  their  drainage  works  in  terms  of  the  alteration  sug- 
gested by  Mr.  Stevenson,  the  result  whereof  was,  that  although  the 
lands  and  premises  of  the  said  George  Mackintosh  Kirk  were  situated 
within  district  No.  4,  the  outfall  thereof  really  drained  into  district 
No.  3. 

By  clause  96  of  the  said  Greneral  Police  Act  the  Commissioners 
are  entitled,  on  making  any  new  sewer,  to  charge  the  owners  of  all 
the  lands  and  premises  liable  to  contribute  to  the  rates  for  making 
the  same,  with  special  sewer  rates ;  and  by  clause  98  they  are  entitled 
to  make  assessment  in  respect  to  the  said  special  sewer  rate  and 
general  sewer  rate  authorised  to  be  levied  on  the  owners  of  all  lands 
or  premises  within  the  burgh,  or  within  separate  and  distinct  districts, 
and  that  in  reference  to  the  valuation  of  such  lands  and  premises  as 
fixed  by  the  valuation  rolL  They  accordingly  charged  the  owners 
of  all  the  lands  or  premises  in  the  district  known  as  No.  4  with  a 
special  rate  or  assessment  for  the  year  from  Whitsunday  1878  at  the 
rate  of  2s.  per  £  on  the  rental  of  their  property  as  stated  in  the 
valuation  roll  of  the  year,  and  fixed  that  the  same  should  be  payable 
on  the  11th  November  1878.  The  said  trustees  of  the  said  George 
Mackintosh  Kirk  were  the  owners  of  lands  or  premises  situated  in 
Union  Street  and  Kirk  Street,  Leith,  which  were  within  and  formed 
part  of  the  said  drainage  district  No.  4,  and  were  accordingly  duly 
charged  by  the  Commissioners  with  the  said  sewer  rate  or  assessment 
at  the  foresaid  rate.  The  rental  or  valuation  of  their  property  in 
Union  Street  Lane,  as  stated  in  the  valuation  roll  of  1877-78,  was 
£664,  9s.,  and  the  assessment  therefor  amounted  to  £66,  8s.  1  let 
The  rental  or  valuation  of  their  lands  or  premises  in  Kirk  Street,  as 
stated  in  the  valuation  roll  of  said  year,  was  £17,  and  the  a5%sess- 
ment  for  the  said  year  charged  upon  and  payable  by  the  said  trustees 
in  respect  thereof  amounted  to  £1,  14s.,  which,  together  with  the 
foresaid  sum  of  £66,  8s.  lid.,  made  a  sum  of  £68,  2s.  lid.  payable  to 
the  defenders  on  11th  November  1877.  The  Police  Commissioners 
also  claimed  interest  thereon  from  the  date  of  payment  to  the  date  of 
raising  the  action,  amounting  to  £2,  Os.  4d.,  making  the  sum  due 
from  the  said  trustees  altogether  £70,  3s.  3d. 

The  said  trustees  refused  to  pay  the  said  assessment,  and  the  Police 
Commissioners  raised  an  action  against  them  for  payment  thereof 
in  the  Sheriflf-Gourt  of  Midlothian,  .  The  said  trustees  defended  the 
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action,  and  pled  (1)  that  iu  respect  that  drainage  district  No.  4, 
constituted  by  the  order  of  the  Commissioners,  having,  as  regards 
the  defenders'  property,  been  constituted  in  violation  of  the  provi- 
sions of  sec.  185  of  the  Police  Act,  the  same  was  illegal ;  (2)  that 
their  lands  and  premises  having  been  well  and  sufficiently  drained 
before  the  resolution  of  the  Commissioners  of  16th  February  1865, 
the  said  resolution  was  unnecessary,  and  vXtra  vires  of  the  Commis- 
sioners ;  (3)  that  the  defenders'  sewers  having  been,  in  the  sense  of 
sec.  182  of  the  General  Police  Act,  within  the  private  property  of 
and  used  as  a  private  right  by  the  defenders,  the  said  sewers  never 
vested  in  the  Commissioners,  and  they  had  no  right  to  use  the  same 
or  connect  their  sewers  or  drains  therewith  without  contracting  for 
such  use,  in  terms  of  sec.  183  of  said  Act;  (4)  that  even  assuming 
that  the  defenders'  property  was  assessable,  the  assessment  not  having 
been  made,  laid  on,  or  notified  to  the  defenders,  as  required  by  the 
Statute,  no  assessment  was  exigible  from  the  defenders  for  the  year 
in  question ;  (5)  that  the  Commissioners  having  failed  to  apply  any 
judgment,  as  required  by  sec.  100  of  the  Act,  or  to  give  the  defenders 
any  deduction  in  respect  of  their  sewers,  they  were  outwith  the 
Statute,  and  that  having,  against  the  protest  of  the  defenders, 
uplifted  their  main  sewers  throughout  Union  Street,  and  refused  to 
restore  the  same,  the  defenders  were  entitled  to  set  off  the  value 
thereof  and  the  compensation  for  the  use  of  their  property  against 
the  assessment,  as  the  same  might  be  ascertained  in  the  process ; 
and  (6)  that  in  any  view,  according  to  a  sound  construction  of  clause 
100  of  the  Statute,  the  defenders  were  entitled  to  deduct  said  value 
of  their  sewers  as  thereby  provided.  A  record  having  been  made  up, 
and  duly  closed,  parties  were  heard,  and  the  following  interlocutor 
was  issued : — 

''Edinburgh,  2l8t  Oct  1878. —The  Sheriff- Substitute,  having 
considered  the  closed  record  and  productions,  repels  all  the  defenders' 
pleas  except  the  fourth,  so  far  as  they  complain  thereby  that  suffi- 
cient notice  of  the  assessment  in  question  was  not  given  them  in 
terms  of  the  Statute ;  allows  the  pursuers  a  proof  that  sufficient 
notice  was  given,  and  to  the  defenders  a  conjunct  probation. 

"  Frederick  Hallard. 

"  Note. — There  is  no  question  of  rental  here,  and  no  question  as 
to  the  amount  proposed  to  be  levied.  What  is  asked  is  a  setting 
aside  of  the  result  of  formal  statutory  proceedings  conducted  before 
the  Sheriff  in  1876,  and  of  which  the  extract.  No.  23  of  process,  is 
the  last  step.  It  is  thought  that  such  a  proposal  is  not  justified 
either  by  the  8th  or  the  11th  sections  of  the  Sheriff-Courts  (Scot- 
land) Act,  1877 ;  and  the  Sheriff-Substitute  has  therefore  declined 
to  entertain  it.  F.  H." 

"  Edinburgh,  Ist  Nov.  1878.— The  Sheriff-Substitute  fixes  Wednes- 
day  the  13th  day  of  November  current,  at  2  o'clock  p.m.,  within  the 
Sheriff-Court,  Edinburgh,  as  a  diet  for  taking  proof  in  the  cause ; 
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and,  on  the  motion  of  the  pursuer,  appoints  the  evidence  to  be  taken 
in  shorthand,  as  prescribed  by  the  Act.        Frbdbrick  Hallard." 

''Edinburgh,  \Zth  Nov.  1878.— The  Sheriflf-Substitute  nominates 
and  appoints  Mr.  William  L4ine,  shorthand  writer,  to  take  down 
and  record  thee  vidence  in  shorthand,  to. whom  was  administered  the 
oath  defiddi  administraiione  officii.  William  Lane  ; 

"  Frederick  Hallard." 

''Edinburgh,  25/^  Nov.  1878.— The  SheriflF-Substitute,  having 
heard  parties'  solicitors  upon  the  proof  adduced,  finds,  in  point  of 
fact,  that  the  notice  refeired  to  in  the  interlocutor  of  21st  October 
last  was  duly  sent  by  the  pursuer  to  the  defender  Mrs.  Elirk,  as 
representing  Kirk's  trustees,  in  conformity  with  the  practice  which 
had  prevailed,  without  objection  of  sending  such  notices  from  the 
pursuer's  office  in  reference  to  the  trust  property  in  question  :  There- 
fore repeb  the  only  remaining  plea  of  the  defenders,  and  decerns  in 
terms  of  the  libel ;  finds  the  pursuer  entitled  to  expenses ;  allows  an 
account  thereof  to  be  given  in ;  and  remits  the  same,  when  lodged,  to 
the  Auditor  of  Court  to  tax  and  report        Frederick  Hallard." 

"  Note. — The  question  at  issue  is  a  very  narrow  one.  Is  it  more 
likely  that  the  defender,  Mrs.  Kirk,  mislaid  the  notice,  or  that  the 
pursuer  failed  to  send  it  1  In  the  absence  of  anything  like  habitual 
inaccuracy  proved  against  the  pursuer,  the  Sheriff-Substitute  prefers 
the  former  alternative.  The  address  of  Mrs.  Kirk  was  a  matter  of 
notoriety  in  the  pursuer's  office.  It  was  also  known  that  she  strongly 
objected  to  the  assessment.  Nothing  therefore  is  more  unlikely,  con- 
sidering the  large  space  which  her  name  occupies  in  the  assessor's 
books,  than  that  she  should  have  been  omitted  when  the  notices  of 
the  sewerage  assessments  were  sent 

"On  the  whole,  the  Sheriff-Substitute  is  of  opinion,  on  the 
evidence,  that  the  duty  laid  upon  the  pursuer  in  respect  of  notice 
has  been  complied  with  by  him  in  terms  of  the  Statute.  It  is  not 
easy  to  see  what  other  and  stronger  evidence  could,  in  the  circum- 
stances, be  forthcoming.  F.  H." 

The  defenders  appealed  to  the  Sheriff,  who  issued  the  following 
judgment : — 

"Edinlturgh,  13/A  Dec.  1878.— The  Sheriff,  having  considered  the 
appeal  for  the  defenders,  with  the  proof  and  whole  process,  and  heard 
parties'  procurators,  dismisses  the  said  appeal ;  finds  the  pursuer  en- 
titled to  additional  expenses,  and  decerns.  Arohd.  Davidson. 

"Note.  —  This  is  an  ap])eol  against  the  interlocutor  of  25th 
November  last  only.  The  defenders  maintained  that,  though  they 
did  not  expressly  appeal  against  the  interlocutor  of  21st  October 
last,  which  repelled  all  their  pleas  except  the  fourth,  they  were  yet 
entitled  now,  and  without  any  express  appeal  notified  against  that 
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interlocutor,  to  bring  the  question  therein  involved  under  review. 
The  Sheriff  has  grave  doubts  if  that  is  the  meaning  of  sec.  29 
of  the  39th  &  40th  Vict.  c.  70.  The  interlocutor  of  2l8t  Octo- 
ber was  *  a  final  judgment*  with  reference  to  these  pleas.  Under 
sec.  27  and  the  interpretation  clause,  the  defenders  might  have 
appealed  that  interlocutor  at  the  time  of  its  being  pronounced; 
and,  if  they  meant  to  object  to  it,  tbey  ought  to  have  so  appealed^ 
instead  of  going  into  a  proof  on  their  fourth  plea,  which  would  have 
been  unnecessary  if  their  other  pleas  had  been  sustained.  If  the 
right  reading  of  sec.  29  is  to  entitle  them  still,  at  this  late  stage, 
to  be  heard  on  the  pleas  previously  disposed  of,  it  is  an  unfortunate 
provision,  and  may  be  the  source  of  much  unnecessary  expense ;  but 
the  Sheriff  is  inclined  to  read  the  clause  differently.  The  object  of 
it  seems  rather  to  have  been  to  throw  the  whole  proceedings  in  a 
cause  taken  previous  to  an  appeal  open  to  the  Sheriff  himself,  *  to 
the  effect  of  enabling  him  to  do  complete  justice '  if  it  appeared  to 
him  there  had  been  error.  This  is  a  very  different  thing  from  allow- 
ing a  party  to  bring  up  at  a  late  stage  of  the  cause  questions  which 
had  long  ago  been  disposed  of,  and  which,  if  not  acquiesced  in, 
should  at  once  have  been  appealed.  But  it  is  not  necessaiy  to  decide 
this  point  in  this  instance,  for  the  Sheriff  is  very  clear  these  pleas 
were  rightly  repelled  on  2l8t  October.  The  formation  of  the  drain- 
age districts  carried  out  under  the  Statute  cannot  be  reconsidered 
and  altered,  or  set  aside  in  such  an  action  as  this. 

"  On  the  merits  of  the  fourth  plea  of  the  defenders,  tlie  Sheriff 
concurs  in  holding  it  is  sufficiently  proved  that  Mrs.  Kirk,  as  repre- 
senting Kirk's  trustees,  duly  received  notice  of  assessment.  If 
Kirk's  trustees  returned  themselves  as  represented  by  Mrs.  Kirk, 
and  she  was  so  entered  in  the  valuation  roll,  notice  to  her  was 
notice  to  the  party  assessed.  A.  D." 

The  defenders  appealed  to  the  Court  of  Session,  and  on  the  appeal 
coming  into  the  Second  Division,  parties  were  heard,  when,  in  respect 
the  appellants  stated  that,  with  the  view  of  having  the  various  objec- 
tions stated  by  them  brought  properly  before  the  Court,  they  were  to 
raise  an  action  of  reduction  of  the  whole  proceedings  of  the  Com- 
missioners into  the  Court  of  Session,  thereupon  the  Second  Division 
sisted  the  present  process. 

The  said  trustees  accordingly  raised  an  action  against  the  Police 
Commissioners  for  reduction  of  "  (First)  A  minute  of  the  Drainage 
Committee  of  the  Commissioners  of  Police  of  the  burgh  of  Leith 
for  the  purposes  of  the  General  Police  and  Improvement  (Scotland) 
Act,  1862,  dated  on  or  about  3rd  February  1865,  proposing  to 
divide  the  Burgh  of  Leith  into  nine  separate  drainage  districts, 
as  defined  and  described  on  a  relative  map  of  the  said  burgh. 
(Second)  A  pretended  act  or  resolution  of  the  Magistrates  and 
Council  of  the  burgh  of  Leith,  acting  as  Commissioners  of  Police 
as  aforesaid,  passed  or  made  on  or  about  7th  February  1865, 
.  whereby  the  said  Commissioners  approved  of  the  said  minute  of  the 
Drainage  Committee,  and  resolved   to  divide  the  said  burgh  into 
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nine  separate  drainage  districts,  as  defined  and  described  on  the  said 
map ;  and,  in  particular,  resolved  to  include  the  heritable  property 
in  or  near  Union  Street,  Leith,  and  also  in  or  near  Kirk  Street, 
Leith,  in  so  far  as  situated  in  the  south  side  thereof,  then  belonging 
to  the  said  George  Mackintosh  Kirk,  and  now  to  the  pursuers,  and 
condescended  on,  in  dfainage  district  No.  4,  as  laid  down  on  the 
said  map,  and  remitted  to  the  said  Drainage  Committee  to  take 
such  steps  as  might  be  required  to  obtain  the  approval  of  the 
Sheriff  of  the  county  of  Edinbui^h  to  the  said  map,  and  districts 
described  and  delineated  thereon.  (Third)  Summary  petition  or 
application  presented  to  the  Sheriff  of  the  county  of  Edinburgh, 
on  or  about  3rd  March  1865,  at  the  instance  of  the  said  Commis- 
sioners and  their  Clerk,  praying  the  Sheriff  to  approve  of  the  said 
division  of  the  burgh  of  Leith  into  the  said  separate  drainage 
districts,  defined  and  described  on  the  said  map.  (Fourth)  Inter- 
locutor or  decree,  dated  on  or  about  14th  March  1865,  pronounced 
by  Frederick  Hallard,  Esquire,  advocate,  Sheriff-Substitute  of  the 
county  of  Edinburgh,  in  the  said  summary  petition  or  application, 
whereby  he  approved  of  the  said  division  of  the  burgh  of  Leith  into 
the  said  separate  drainage  districts.  (Fifth)  An  order  or  resolution 
of  the  said  Commissioners  of  Police,  dated  on  or  about  25th  Novem- 
ber 1875,  repelling  objections,  craving  to  be  disjoined  from  district 
No.  4  and  added  to  and  included  in  district  No.  3,  made  by  the 
pursuers  against  the  drainage  works  proposed  to  be  executed  by  the 
said  Commissioners  in  No.  4  district  of  tlie  said  burgh,  and  resolving 
to  proceed  with  the  works,  and  to  execute  the  same,  and  ordering 
the  execution  thereof.  (Sixth)  Interlocutor  or  decree,  dated  on  or 
about  25th  July  1876,  pronounced  by  Archibald  Davidson,  Esquire, 
Sheriff  of  Midlothian  and  Haddington,  anent  a  note  of  appeal,  dated 
on  or  about  2nd  December  1875,  presented  by  the  pursuers  against 
the  said  order  or  resolution  of  the  Commissioners  of  Police,  dated  on 
or  about  25th  November  1875,  whereby  the  said  Sheriff,  inter  alia^ 
repelled  the  objections  stated  by  the  pursuers,  with  the  exception 
mentioned  in  the  said  interlocutor,  and  confirmed  the  said  order  in 
so  far  as  the  pursuers'  appeal  was  concerned,  and  found  them  liable 
in  expenses.  (Seventh)  An  act  or  resolution  of  the  Magistrates  and 
Council  of  the  burgh  of  Leith,  dated  on  or  about  15th  October 
1877,  professing  to  be  made  under  and  in  virtue  of  the  powers  con- 
ferred by  the  said  General  Police  and  Improvement  (Scotland)  Act, 
1862,  whereby  they  imposed,  and  agreed  to  levy  during  the  year 
then  current,  from  the  owners  of  all  lands  and  premises  liable  to 
contribute  to  the  rates  for  making  new  sewers,  and  other  works 
therewith  connected,  in  the  said  district  No.  4,  including  the  pursuers' 
said  property,  certain  assessments  therein  specified.  (Eighth)  An  act 
or  resolution  of  the  Magistrates  and  Council  of  the  burgh  of  Leith, 
dated  on  or  about  15th  October  1878,  professing  to  be  made  under 
and  in  virtue  of  the  powers  conferred  by  the  said  General  Police  and 
Improvement  (Scotland)  Act,  1862,  whereby  they  imposed  and  agreed 
to  levy  during  the  year  then  current,  from  the  owners  of  all  lands  and 
2>remises  liable  to  contribute  to  the  rates  for  making  new  sewers,  and 
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other  works  therewith  connected,  in  the  said  district  No.  4,  including 
therein  the  pursuers'  said  property,  certain  assessments  therein 
specified.'* 

Defences  were  lodged  for  the  Police  Commissioners,  in  which  they 
pled — "  1.  The  pursuers'  averments  are  neither  relevant  nor  suffi- 
cient to  support  the  conclusions  of  the  summons.     2.  The  defenders 
having  proceeded,  in  the  minute  and  resolutions  complained  of,  in 
the  exercise  of  the  powers  conferred  upon  them  by  Statute,  the 
Court  has  no  jurisdiction  to  reduce  or  set  aside  the  same,  or  interfere 
with  the  execution  thereof.     3.  The  division  of  the  burgh   into 
drainage  districts  complained  of  having  been  duly  made   by  the 
defenders,  and  approved  of  by  the  Sheriff,  in  terms  of  the  Statute, 
and  the  pursuers  or  their  author  having  failed  to  object  thereto,  the 
whole  proceedings  are  now  final,  and  the  pursuers  are  barred  from 
insisting  in  the  reduction  thereof.     4.  The  judgment  of  the  Sheriff, 
under  the  Statute  founded  on  by  the  pursuers,  being  final  and  con- 
clusive, the  present  action,  which  seeks  to  set  aside,  review,  or  affect 
such  judgment,  is  excluded  by  the  Statute,  and  is  incompetent. 
5.  The  declaratory  conclusions  of  the  action  cannot  be  entertained, 
unless  and  until  the  judgment  of  the  Sheriff  be  set  aside ;  and  the 
same  being  final,  and  not  subject  to  review  in  any  way,  this  action  is 
incompetent     6.  The  judgment  of  the  Sheriff  being  Te9  judicata  as 
to  the  matters  embraced  in  the  conclusions  of  the  summons,  the 
action  is  incompetent     7.  The  whole  proceedings  of  the  defenders 
being  in  terms  of  the  Statute,  the  defenders  should  be  assoilzied, 
with  expenses.     8.  The  sewers  referred  to  by  the  pursuers  not  being 
within  their  private  property,  nor  used  by  them  as  of  private  right 
for  their  own  benefit,  and  being  useless  for  the  drainnge  of  the  dis- 
trict, they  are  not  entitled  to  declarator  and  inteniict  as  concluded 
for,  nor  to  have  the  defenders  ordained  to  purchase,  restore,  pay  for, 
or  allow  compensation  for  said  sewers.     9.  The  defenders  being 
entitled,  in  the  exercise  of  their  statutory  powers,  to  impose  and 
levy  the  assessments  complained  of,  the  pursuers  are  not  entitled  to 
interdict  and  repetition  as  concluded  for.    And  10.  GeneraDy,  in  the 
circumstances,  the  statement  of  pursuers  being  unfounded  in  fact, 
and  untenable  and  irrelevant  in  law,  the  defenders  should  be  assoil- 
zied, with  expenses." 

The  record  having  been  made  up  and  closed,  the  Lord  Ordinary 
(Adam)  pronounced  the  following  interlocutor : — 

^^Edinburghy  \Uh  June  1880. — The  Lord  Ordinary,  having  heard 
counsel  for  the  parties,  assoilzies  the  defenders  from  the  whole 
reductive  conclusions  of  the  action  ;  further  assoilzies  the  defenders 
from  the  first  declaratory  conclusion  of  the  action,  and  from  the 
conclusion  by  which  it  is  sought  that  they  should  be  decerned  and 
ordained  to  rectify  their  division  of  the  burgh  of  Leith  and  relative 
map,  to  the  effect  of  excepting  the  pursuers'  properties  from  drain- 
age district  No.  4 ;  and  also  assoilzies  the  defenders  from  the 
relative    conclusion    for    interdict,    and    decerns.      Quoad    ultrOy 
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appoints  the  cause  to  be  put  to  the  roll,  to  be  further  proceeded 
Avitlu  Jambs  Adah. 

"  Note, — The  pursuers  are  proprietors  of  certain  heritable  subjects 
in  the  burgh  of  Leith. 

"In  the  year  1865  the  burgh  was,  in  terms  of  sec  185  of  the 
General  Police  and  Improvement  (Scotland)  Act,  1862,  divided  into 
nine  separate  drainage  districts.  The  first  matter  which  the  pursuers 
complain  of  in  this  action  is,  that  the  subjects  belonging  to  them  are 
included  in  district  No.  4  in  place  of  district  No.  3.  The  proceed- 
ings of  the  Commissioners  in  dividing  the  burgh  into  the  several 
drainage  districts  seem  to  have  been  carried  out  in  conformity  with 
the  Statute.  They  had  the  approval  of  the  Sheriff.  The  division 
has  been  acted  on  ever  since.  They  were  acting  intra  vires  in  the 
matter,  and  there  appears  to  the  Lord  Ordinary  to  be  no  ground 
whatever  for  reducing  these  proceedings. 

"  The  next  matter  complained  of  relates  to  certain  drainage  works 
executed  in  district  No.  4,  and  the  pursuers  seek  to  have  reduction  of 
the  resolution  of  the  Commissioners  ordering  these  works,  and  of  an 
interlocutor  by  the  Sheriff,  of  date  25th  July  1876,  confirming 
generall}'  the  resolution  of  the  Commissioners. 

**  The  matter  of  these  drainage  works  is  regulated  by  the  392nd 
and  subsequent  sections  of  the  Act  By  sec.  396  a  right  of  appeal 
to  the  Sheriff  is  given  to  any  person  aggrieved  by  any  order  of 
t!ie  Commissioners  relating  to  such  works.  The  pursuers  appealed 
to  the  Sheriff  against  the  order  of  the  Commissioners,  in  so  far  as 
the  proposed  drainage  works  affected  their  property.  The  Sheriff 
remitted  to  Mr.  David  Stevenson,  civil  engineer,  to  inquire  and 
report ;  and,  after  full  consideration  he,  to  some  extent,  varied  the 
order  of  the  Commissioners,  and,  quoad  tdtra,  confirmed  it  It  is 
this  judgment  of  the  Sheriff  that  is  now  sought  to  be  reduced.  It 
is,  however,  declared  by  the  397th  section  of  the  Statute  that  the 
judgment  of  the  Sheriff  shall  be  final  and  conclusive,  and  not  subject 
to  review  by  suspension,  reduction,  or  advocation,  or  in  any  manner 
of  way. 

"Assuming  that  the  division  of  the  burgh  into  nine  districts  is 
not  to  be  set  aside,  there  seems  to  be  no  relevant  objection  to  the 
resolutions  of  the  Commissioners  of  15th  October  1877  and  15th 
October  1878,  assessing  the  owners  of  lands  and  premises  in  the 
district  No.  4.  J.  A." 

'*2ith  June  ISSO, — Lord  Adam. — Act.  Moncrkiff — Alt,  Harper. 
— Having  heard  counsel  on  the  motion  of  the  pursuers,  grants  leave 
to  them  to  reclaim  against  the  preceding  interlocutor  of  16th  June 
current.  James  Adam." 

"  29//i  June  1880. — Lord  Adam. — Act,  Harper — Alt.  .— 

Of  new  appoints  the  cause  to  be  enrolled  in  the  Procedure  Roll  on 
the  points  undisposed  of  by  the  previous  interlocutor  of  1 6th  June 
1880.  James  Adam." 
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"  lUh  Nov,  1880.— Lord  Adam. — Ad.  J.  C.  Smith  et  Moncreipf. 
— Having  heard  coansel,  makes  avizandum.  Jambs  Adam." 

"9^A  Dee.  1880, — The  Lord  Ordinary,  having  resumed  con- 
sideration of  the  cause,  and  heard  parties.  Finds  that  the  sewers 
and  drains  interfered  mth  by  the  defenders  were  not  within  the 
private  property  of  the  pursuers,  and  that  the  said  sewers  and  drains 
vested  in  the  defenders  in  terms  of  sec.  182  of  the  General  Police 
and  Improvement  (Scotland)  Act,  1862 :  Therefore  assoilzies  the 
defenders  from  the  conclusions  of  the  action,  whereby  the  pursuers 
seek  to  have  it  found  and  declared  that  the  said  sewers  and  drains 
were  within  their  private  property,  and  did  not  vest  in  the  defenders ; 
and,  further,  assoilzies  the  defenders  from  the  whole  subsequent  con- 
clusions of  the  action,  and  decerns.  Qiuxid  tdtra  sists  the  cause  in 
lioc  statu  ;  finds  the  defenders  entitled  to  expenses ;  allows  an  account 
thereof  to  be  lodged,  and  remits  the  same  to  the  Auditor  to  tax  and 
report.  James  Adam. 

"  Note. — ^The  only  question  remaining  to  be  disposed  of  in  this 
action  would  appear  to  be  those  involved  in  the  second  branch  of 
the  pursuers'  third  plea. 

"  With  reference  to  the  first  of  these  pleas,  the  question  whether 
or  not  the  pursuers  received  statutory  notice  of  the  assessments  is 
raised  in  an  action  presently  in  dependence  before  the  Second 
Division  of  the  Court,  on  appeiad  from  the  Sheriff-Court.  The  ques- 
tion depends  upon  matters  of  fact^  with  regard  to  which  a  proof  has 
been  led  in  that  action,  and  is  before  the  Court  It  appears  there- 
fore to  the  Lord  Ordinary  that  he  cannot  properly  dispose  of  the 
conclusions  of  the  present  action,  which  depend  on  that  question, 
until  the  appeal  case  shall  have  been  decided. 

"  With  reference  to  the  pursuers*  fifth  plea-in-law,  it  appears  to 
the  Lord  Ordinary  that  the  sewers  and  drains  interfered  with  by  the 
defenders  were  in  a  street  or  streets  not  within  the  private  property 
of  the  pursuers,  and  therefore  that  they  vested  in  the  defenders ;  the 
plea  therefore  must  be  repelled.  It  was  alleged  by  the  pursuers 
that  the  sewer  constructed  by  the  defenders  was  carried  through  a 
part  of  their  private  property  at  the  end  of  Union  Street,  and  that 
they  were  entitled  to  compensation  therefor;  but  no  question  of 
this  kind  is  raised  in  this  record.  J.  A." 

The  pursuers  thereupon  reclaimed  to  the  Second  Division  against 
the  judgments  of  the  Lord  Ordinary  in  the  reduction  case,  where- 
upon both  cases — the  appeal  and  the  reduction — were  heard  by  the 
Courts  and  the  following  opinions  were  delivered : — 

Lord  Young  said :  "  My  Lords,  the  case  has  been  argued,  in  so 
far  as  it  is  disposed  of  by  the  Lord  Ordinary's  interlocutor  of  the 
16th  June,  whereby  he  assoilzies  the  defenders  from  the  whole  reduc- 
tive conclusions  of  the  actions,,  and  further  assoilzies  them  from  the 
first  declaratory  conclusion  of  the  action  relating  to  the  assessment, 
and  from  the  conclusion  by  which  it  is  sought  to  be  decerned  and 

3f 
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ordained  to  rectify  their  division  of  the  burgh  of  Leiih,  and  rehitive 
order  to  the  effect  of  excepting  the  pursuers*  properties  from  drainage 
district  No.  4.     It  also  assoilzies  the  defenders  from  the  relative 
conclusions  of  interdict,  and  decerns.     Now,  it  appears  that  tho 
Magistrates  divided  Leith  into  drainage  districts  in  the  year  1865  ; 
and  there  is  no  doubt  that  the  Act  of  Parliament  gave  them  power  to 
divide  it  into  districts,  and  the  division  then  made  was  in  accordance 
with  the  provisions  of  the  Statute ;  and  it  was  afterwards  submitted 
to  the  Sheriff  for  his  consideration,  and  was  by  him  approved  of.    It 
may  have  been  a  judicious  and  discreet  division  or  not,  but  it  was 
made   by  the  statutory  authority  and   approved,   as  the   Statute 
required,  by  the  Sheriff  of  the  county,  and  it  has  been  acted  upon 
since  1865.     But  it  appears  that  the  pursuers'  property  was  include<l 
in  the  district  called  No.  4,  in  the  view,  which  the  engineer  of  the 
Commissioners  of  Police  thought  the  right  view,  that  the  property 
should  be  drained  into  the  general  drainage  system  included  in  the 
drainage  district  No.  4.     The  property,  in  short,  was  included  in 
that  district  No.  4  in  the  view  that,  by  the  main  system  of  drainage, 
that  property  was  so  to  be  drained.     However,  the  pursuers  com- 
plained that  this  was  not  the  most  convenient  way  of  draining  their 
property,  and  thought  it  was  better  it  should  be  drained  through 
the  district  No.  3,  and  that  chiefly  by  means  of  a  drain  made  by 
themselves  or  their  predecessors  in  the  title.    The  result  under  other 
clauses  of  the  Act  of  Parliament  was  that  the  Sheriff  has  final 
authority  in  that  matter.     He  remitted  to  Mr.  Stevenson  to  report, 
not  only  which  was  the  best  mode  of  draining  the  pursuers'  property, 
but  whether  that  which  was  proposed  by  the  Commissioners — and  it 
was  upon  their  engineer's  recommendation  that  they  had  included 
the  property  in  district  No.  4 — was  practicable.     Mr.  Stevenson 
reported,  stating  it  was  not  practicable,  and  the  result  was  that  the 
mode  of  draining  the  pursuers'  property — which  was  the  reason  for 
including  it  in  district  No.  4,  and  so  far  as  has  been  stated,  and  so 
far  as  we  know,  the  only  reason — was  abandoned,  and  another  mode 
was  substituted  for  it,  and  by  this  new  mode  it  was  drained  into  No. 
3  district,  upon  Mr.  Stevenson's  recommendation,  approved  by  tho 
Sheriff.     In  No.  3  district,  hitherto  at  least,  there  has  been  little  or 
no  expense  in  the  matter  of  making  drains,  one  reasonable  account  of 
which  is  that  a  predecessor  of  the  pursuers,  a  Mr.  Kirk,  himself  had 
made  a  drain  into  which  their  property  was,  and  is  now,  sufficiently 
well  drained.     The  pursuers  therefore  complain  of  the  hardship  of 
being  included  in  the  heavily  assessed  district  into  which  they  were 
put,  with  the  erroneous  notion  that  they  were  to  participate  in  the 
benefit  of  the  drainage  system  of  that  more  heavily  taxed  district, 
and  of  being  made  to  pay  after  the  mistake  has  been  discovered,  and 
when  their  property  has  been  actually  drained  in  another  direction 
in  conformity  with  that  discovery.     Now,  when  that  which  appears 
prima  facie  to  be  a  reasonable  ground  of  complaint  was  brought 
under  the  notice  of  the  Court  some  weeks  ago,  we  delayed  the  case, 
thinking  that,  either  there  must  be  some  explanation  of  the  matter, 
or  that  upon  reconsideration  of  it  the  rectification  would  be  made 


Digitized  by  V3OOQ IC 


APPENDIX,  8ii 

without  encountering  legal  difficulties  at  alL  We  allowed  the  case 
to  stand  over  in  order  that  the  Commissioners  might  consider  the 
matter,  and  either  give  effect  by  this  modification  of  the  arrangement 
of  1865  to  what  was,  jpri?7ia/acie,  an  equitable  view  of  the  matter,  in 
so  far  as  it  had  been  presented  to  us,  or  explain  to  us — as  we  had  no 
doubt  they  would  be  able  to  do,  in  the  event  of  their  desiring  to 
adhere  to  things  as  they  were — what  was  their  reason  for  it ;  and 
when  the  case  was  brought  before  us  to-day,  I  must  say  I  was  sur- 
prised to  find  that  the  Commissioners  had  never  met  at  all,  and  had 
never  considered  the  matter ;  and  I  can  hardly  refrain  f roui  repeat- 
ing the  remark  I  made  when  we  were  informed  of  that  abstinence, 
that  it  was  hardly  treating  this  Court  with  proper  respect.  I  am 
willing  meanwhile  to  consider  that  there  was  no  intention  of  treating 
us  with  disrespect.  I  should  be  extremely  unwilling  to  think  the 
Commissioners  capable  of  such  conduct  However,  as  the  matter 
stands,  and  we  are  put  to  decide  the  case  upon  the  strict  law  of  it, 
and  upon  the  strict  law  of  it  I  am  almost  sorry,  having  reference 
to  the  particular  circumstances  to  which  I  have  adverted,  that  I  must 
express  my  opinion  adversely  to  the  pursuers — adversely  upon  the 
grounds  upon  which  they  seek  reduction  of  the  resolution  of  the 
Commissioners  in  1865,  and  approved  by  the  Sheriff.  I  am  of 
opinion  that  we  cannot  reduce  that — that  no  valid  reason  of  reduc- 
tion is  alleged,  in  respect  the  division  was  made  by  the  proper 
statutory  authority,  and  approved  by  the  Sheriff  of  the  county,  as 
the  Statute  required,  and  that  neither  at  common  law  nor  under  the 
Act  itself  have  we  any  authority  to  review  or  to  set  aside  or  to  deny 
effect  to  what  was  so  done.  Then,  with  reference  to  the  mistake, 
for  I  call  it  so,  to  which  I  have  adverted,  discovered  however 
recently,  I  can  say  no  more  than  that  that  was  a  proper  occasion  for 
the  Commissioners  to  meet  and  consider  whether  or  not  they  would, 
under  the  power  which  the  Statute  undoubtedly  gives  them,  make 
a  new  arrangement,  or  modify  the  arrangement  they  made  in  1865. 
They  did  not  do  that  I  think  they  did  not  do  it  as  they  ought  to 
have  done ;  but  that  gives  us  no  jurisdiction  to  reduce  what  was 
done  in  1865,  or  to  deny  the  consequences  of  what  was  done  in  1865. 
The  pursuers  may  address  the  Commissioners,  and  require  them  to 
meet  and  consider  the  altered  circumstances,  and  to  say  whether  or 
not  they  think  it  fitting  to  make  a  new  arrangement  in  consequence 
of  these  altered  circumstances ;  and  I  shall  not  say,  without  prejudice 
to  the  question  of  our  jurisdiction  afterwards,  that  if  they  refuse  to 
do  that,  we  should  not,  upon  a  proper  application,  hold  that  they 
refuse  to  do  their  duty,  to  address  themselves  to  the  discliarge  of 
their  duty,  and  order  them  to  do  it.  If  they  met  and  considered 
the  matter,  and  said  upon  their  responsibility  as  the  Commissioners 
having  statutory  authority  in  the  matter  when  they  did  not,  all 
things  considered,  hold  it  fitting  to  make  any  change,  I  am  to  express 
no  opinion  as  to  our  authority  to  interfere  further.  We  should  then 
have  secured  that  the  proper  authority  had  met  and  addressed  itself 
to  the  discharge  of  its  duty,  and  had  discharged  its  duty  to  the  best 
of  its  ability.     That  is  all  that  generally  could  be  obtained  in  such  a 
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case,  which  merely  asks  reduction  of  what  was  done  in  1865,  and  to 
prevent  the  legal  consequences  of  that — consequences  attending  it 
now^  It  also  asks  us  to  order  the  Commissioners  to  make  a  new 
arrangement  I  am  of  opinion  with  the  Lord  Ordinary  that  there 
we  have  no  jurisdiction.  A  new  arrangement,  if  it  is  to  be  made, 
and  I  can  see  very  strong  grounds  for  the  Commissioners  meeting 
and  considering  the  question  and  declariug  their  minds  upon  it, 
although  there  may  also  he  reasons  the  other  way, — I  say  a  new 
arrangement  can  only  be  made  by  the  Commissioners.  It  is  for  them 
to  meet  and  make  application  to  the  Sheriff  of  the  couuty  to  approve. 
Under  the  Act  of  Parliament  nothing  can  be  substituted  for  their 
action  or  for  the  approval  of  the  Sheriff.  We  can  make  both  them 
and  the  Sheriff  do  their  duty  if  it  appears  to  us  they  are  abstaining 
from  doing  their  duty,  but  we  cannot,  in  a  matter  of  this  kind,  sub- 
stitute our  judgment  or  discretion  for  theirs,  if  the  Statute  has  com- 
mitted to  them  to  determine  the  districts  with  only  the  check  which 
I  have  referred  to — namely,  the  approval  of  the  Sheriff  of  the  county. 
I  am  therefore  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
of  16th  June  1880  should  be  affirmed." 

Lord  Craiohill  said:  "I  have  arrived  at  the  same  conclusion 
as  that  which  has  been  reached  by  Lord  Young,  and  as  the  reasons 
which  his  Lordship  has  given,  forming  the  basis  of  the  opinion  which 
he  has  arrived  at,  are  precisely  those  which  govern  me  in  coming  to 
the  conclusion  which  I  have  reached,  I  think  it  neither  expedient  nor 
necessary  that  these  reasons  should  be  repeated." 

The  Lord  Josticb-Clerk  said  :  "  I  entirely  concur  in  what  Lord 
Young  has  said  in  all  parts  of  his  opinion.  The  case,  as  far  as  the 
Commissioners  are  concerned,  stands  in  a  position  eminently  unsatis- 
factory. They  ought  to  have  told  us  in  candour  and  propriety  the 
grounds  of  their  decision  in  continuing  the  system  of  drainage  which 
appears  on  the  face  of  it  not  to  be  everything  that  could  be  wished ; 
and  although  I  can  hardly  believe  that  they  would  continue  that 
system  for  no  other  purpose  than  to  embrace  valuable  property  within 
the  bounds  of  a  particular  drainage  district,  and  thus  lessen  the 
assessment,  yet  I  am  bound  to  say  that  no  reasonable  or  intelligent 
ground  has  been  stated  for  holding  to  that  course  which  they  adopted. 
If  they  had  stated  those  reasons,  I  can  quite  conceive  that  it  would 
have  removed  a  good  deal  of  the  unpleasant  feeling  which  I  have. 
I  can  quite  well  imderstand  that  if  they  were  imposing  a  general 
and  catholic  assessment  over  the  whole  of  their  drainage  districts, 
they  would  be  adverse  to  alter  an  arrangement  which  had  subsisted 
for  fifteen  years.  That  would  be,  to  my  mind,  quite  intelligible; 
but  they  have  never  said  so.  They  have  never  even  met  to  consider 
whether  they  should  say  that  or  anything  else.  Well,  it  is  for  them 
to  consider  whether  this  system  of  draining  into  one  district  and 
assessing  in  another  is  to  continue.  It  may  depend  upon  whether  any 
application  is  made  to  them  to  give  the  matter  their  attention.  At 
present,  at  all  events,  we  refrain  from  interfering,  because  no  grounds 
have  been  stated  to  us  to  satisfy  us  we  are  entitled  to  do  anything 
in  this  matter.     That  is  a  question  on  which  I  can  give  no  opinion. 
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excepting  this,  that  I  think  they  are  bound  to  consider  the  matter  I 
have  adverted  to  as  a  serious  one,  and  that,  as  far  as  I  at  present  see, 
they  ought  to  act  upon  some  such  suggestion.  There  must  be  grounds 
which  they  have  refrained  from  stating,  but  which  they  may  be  able 
to  state,  that  may  entirely  alter  my  impression.  On  the  main  ques- 
tion of  jurisdiction,  I  imagine  there  can  be  no  doubt  that  we  cannot 
reduce  these  proceedings,  because  ex  facie  they  are  not  inconsistent 
with  any  provision  of  the  Statute.  If  the  parties  had  gone  out  of 
the  Statute,  or  refused  to  exercise  their  statutory  jurisdiction,  we 
might  have  interfered.  But  all  that  is  said  is,  that  they  have  exer- 
cised the  power  and  discretion  of  the  Statute  in  a  way  not  consistent 
with  the  rights  of  parties,  of  which,  however,  the  Commissioners 
are  the  sole  judges,  subject  to  the  Sheriff's  opinion  and  approval" 

The  appeal  case  was  continued  in  view  of  the  opinions  delivered 
by  the  judges  in  the  reduction  case,  te  give  the  Commissioners  an 
opportunity  of  reconsidering  the  position  of  matters,  and  whether 
they  should  afford  any  redress  to  the  pursuers  in  the  circumstances. 
The  Commissioners  accordingly  met  and  remitted  the  matter  to  the 
burgh  surveyor,  the  burgh  assessor,  and  the  law  agent  of  the  burgh 
to  investigate  and  report  on  the  whole  matter.  These  gentlemen 
prepared  and  submitted  an  elaborate  report  narrating  the  whole  cir- 
cumstances connected  with  the  division  of  the  burgh  into  drainage 
districts,  the  appeal  against  the  execution  of  the  work  with  regard  to 
drainage  district  No.  4,  and  the  general  bearing  of  the  whole  questions 
raised  by  Kirk's  trustees,  and  concluding  that  they  could  not  recom- 
mend the  Commissioners  to  change  the  premises  of  the  pursuers  from 
one  district  to  another.  This  report,  after  being  sent  to  and  approved 
of  by  the  Commissioners,  was  printed  and  boxed  to  the  Court ;  where- 
upon parties  were  again  heard  by  the  Second  Division,  and  the  follow- 
ing opinions  were  delivered  by  the  judges : — 

Lord  Justicb-Clerk. — "My  Lords,  this  case  has  already  been 
before  us ;  and  in  the  month  of  February,  when  it  was  here  last,  we 
gave  expression  to  some  recommendations,  which  seem  to  have  been 
deliberated  upon  by  the  Police  Commissioners.  We  were  then  of 
opinion  that  there  was  a  certain  amount  of  hardship  and  hurry  in 
the  previous  proceedings  of  the  Police  Commissioners  from  which 
these  trustees  may  have  suffered.  We  sent  it  back  to  the  Commis- 
sioners, to  see  if  they  would  take  up  the  matter  again.  They  did 
take  it  up,  and  remitted  it  to  a  committee  of  three  qualified  persons 
— no  doubt,  persons  in  their  employment,  but  still  persons  whose 
qualifications  were  not  to  be  disputed.  That  committee  considered 
the  whole  subject,  and  they  have  issued  a  formal  report,  in  which 
they  say,  after  giving  various  reasons  for  the  conclusion  to  which 
they  have  come :  *  Upon  the  whole  matter,  we  really  cannot  see  our 
way  to  recommend  the  Magistrates  and  Council  to  run  such  risks  as 
appear  imminent  upon  a  change  of  premises  from  one  district  to 
another.'  And  then  they  go  on  to  speak  of  other  matters.  Of  this 
report  the  Commissioners  have  approved.  They  have  adopted  it. 
Therefore  it  seems  to  mo  that,  as  far  as  our  recommendation  to  the 
Commissioners  is  concerned,  the  Commissioners  have  taken  it  up 
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and  reconsidered  the  matter,  and  the  result  is  unfavourable  to  those 
parties,  Kirk's  trustees,  who  oppose  them.  I  think  that  terminates 
any  procedure  possible  in  the  circumstances,  seeing  that  we  were  of 
opinion  that  we  had  no  power  to  make  the  Commissioners  use  their 
discretion  or  exercise  their  jurisdiction  to  any  further  extent  than 
they  have  done,  or  to  any  different  effect  I  cannot  see  that  we  have 
any  other  alternative  than  to  give  effect  to  what  they  find.  At  all 
events,  we  must  refuse  the  appeal  upon  that  matter.  In  the  second 
place,  what  shall  be  done  about  the  private  property?  There  is  no 
doubt  a  little  particle  of  land  at  the  end  of  the  street  which  is  said 
to  be  the  private  property  of  Kirk's  trustees.  Excepting  that  bit 
of  land,  Union  Street  is  manifestly  to  my  mind  a  private  street 
under  the  Act,  and  under  the  cognizance  of  the  Police  Commissioners, 
and  in  their  drainage  powers.  But  I  think  at  the  end  of  this  long  liti- 
gation it  would  be  extravag^t  to  have  a  valuation  merely  in  order  to 
ascertain  the  valuation  of  this  little  bit  of  ground,  which  probably  is  as 
valuable  now  as  before  the  operations  were  commenced  or  performed. 
The  claim  for  compensation  should  have  been  made  long  ago,  if  it 
were  to  be  insisted  in.  As  for  the  failure  of  the  post,  it  is  an  unfor- 
tunate circumstance  if,  as  the  trustees  say,  the  notice  was  not 
received.  But  the  presumption,  I  think,  on  the  proof  is  that  notice 
was  sent  in  the  ordinary  way.  It  was  very  probably  sent  to  the 
address  in  Leith  ;  but  I  cannot  conceive  that  that  would  not  find  any- 
body who  lived  in  Leith  Walk,  even  although  their  residence  was  in 
Cassells  Place,  at  the  foot  of  it.  Therefore  I  do  not  think  we  can 
negative  the  contentions  of  the  Commissioners." 

Lords  Young  and  Craighill  concurred. 

Lord  Traynbr  said :  "  I  wish  to  make  an  observation  of  a  some- 
what personal  character.  At  the  advising  of  the  case  on  the  2nd  of 
February,  there  were  some  observations  made  from  the  bench  as  to 
the  Commissioners  not  having  had  a  meeting  in  consequence  of  a 
suggestion  which  had  fallen  from  the  Court.  That  was  thought,  and 
not  unreasonably  thought,  to  be  conduct  indicating  some  want  of 
respect  to  the  Court.  Now  the  Commissioners  desire  me  to  say,  that 
they  were  entirely  unaware  of  the  suggestion  until  the  case  came 
l>efore  them,  and  under  consideration,  otherwise  they  would  have 
had  a  meeting  at  once.  I  believe  that  arose  entirely  from  a  mis- 
apprehension behind  the  bar  as  to  the  import  of  the  suggestion 
made  by  the  Court  But  it  was  no  disrespect  at  all,  but  a  mere 
misapprehension." 

Lord  Justicb-Clkrk. — "It  is  very  right  for  you  to  make  that 
explanation." 

The  following  interlocutor  was  pronounced  in  the  appeal  case : — 

^^  Edinburgh^  2\8t  June  1881. — ^The  Lords,  having  heard  counsel 
for  the  parties,  dismiss  the  appeal  and  affirm  the  judgment  of  the 
Sheriflf  appealed  against,  and  decern ;  Find  the  appellants  (defenders) 
liable  in  expenses  to  the  respondents  (pursuers),  and  remit  to  the 
Auditor  to  tax  the  same,  and  to  report" 
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And  the  following  interlocutor  was  pronounced  in  the  reduction: — 

^^  Edinburgh^  2\8t  June  1881. — The  Lords,  having  heard  counsel 
for  the  parties  on  the  reclaiming  note  for  the  pursuers  against  Lord 
Adam's  interlocutor  of  9th  Dec.  1880,  recall  the  said  interlocutor, 
repel  the  pleas  of  the  pursuers,  assoilzie  the  defenders  from  the  whole 
conclusions  of  the  action,  and  decern  ;  find  the  defenders  entitled  to 
expenses,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report. 

Magistrates  op  Lbith  v.  M'Caskib  &  Brown,  etc., 
11th  July  1883. 

Construction  of  "  Ovmer  "  in  Act, 

This  case  is  an  important  practical  illustration  of  the  right  of  Com- 
missioners to  recover  a  reasonahle  sum  for  the  use  of  their  sewers 
vested  in  them,  and  also  to  private  improvement  assessment  from  law 
agents  who  had  actually  recovered  rents  from  a  factor  employed  by 
them,  as  explained  in  the  judgment 

"The  Sheriff-Substitute  having  heard  parties' procurators,  and  having 
considered  the  proof,  with  the  record  and  productions,  Finds  as 
matter  of  fact — (1)  that  Graham  Street  and  Stanley  Street  within  the 
burgh  of  Leith  are  accessible  to  the  public  from  Newhaven  Road, 
which  is  a  public  road ;  that  the  said  streets  were  not  paved  and 
flagged  prior  to  the  adoption  by  the  said  burgh  of  the  General  Police 
and  Improvement  (Scotland)  Act,  1862,  and  have  not  been  main- 
tained as  public  streets ;  (2)  that  in  the  year  1878,  Richard  Bishop  & 
Son,  builders,  Edinburgh,  erected  upon  a  piece  of  ground  feued  by  the 
said  Richard  Bishop  at  the  comer  of  Graham  Street  and  Stanley 
Street  aforesaid,  two  tenements  of  shops  and  dwelling-houses  having 
a  frontage  abutting  upon  the  said  streets  of  165  feet  6  inches  or 
thereby  ;  (3)  that  in  the  month  of  December  1878  the  said  Richard 
Bishop  &  Son,  with  the  authority  of  the  pursuers,  the  Magistrates 
and  Council  of  the  burgh  of  Leith,  as  coming  in  place  of  the  Leith 
Police  Commissioners,  caused  the  drains  of  the  tenements  aforesaid 
to  be  connected  with  the  district  sewers  previously  made  by  the  said 
Commissioners  in  or  about  the  year  1865  ;  (4)  that  in  the  month  of 
April  1881  the  said  pursuers,  as  coming  in  place  of  the  Commissioners, 
and  as  authorised  by  sec.  190  of  the  General  Police  and  Improvement 
(Scotland)  Act,  1862,  fixed  and  determined  the  sum  of  £28,  7s.  6d. 
as  a  reasonable  sum  of  money  to  be  paid  by  the  owner  of  the  said 
tenements  for  the  use  of  the  said  district  sewers ;  (5)  that  in  the 
months  of  April  and  May  1881  the  said  pursuers,  after  previous 
ad  vertisment  in  the  Leith  Burghs  Pilot  and  Leith  Herald  newspapers, 
caused  Graham  Street  and  Stanley  Street  aforesaid,  and  the  footways 
thereof,  to  be  levelled  and  paved  at  a  cost  of  £885,  68.  Id.,  whereof 
£114  was  ascertained  and  fixed  by  the  said  pursuers  as  the  propor- 
tion corresponding  to  the  frontage  of  the  tenements  aforesaid,  but 
subject  to  an  abatement  of  £43,  lis.  4d.  in  respect  of  work  which 
had  been  executed  by  the  owner,  leaving  a  balance  of  £71,  7s.  which 
the  said  pursuers  declared  to  be  payable  on  the  Slst  October  1881; 
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(6)  that  the  defenders,  Messrs.  M'Caskie  &  Brown,  S.S.C.,  acted  as 
law  agents  for  the  said  Richard  Bishop  for  the  years  1881  and  1882, 
and  received  from  the  defenders,  James  Galloway  &  8on,  who  were 
employed  by  them  as  factors,  payment  of  the  rents  due  at  Martinmas 
1882,  but  that  the  rents  due  at  Whitsunday  1883  are  still  in  the 
hands  of  the  said  James  Galloway  &  Son ;  (7)  that  the  defenders, 
Allan  M*Caskie  and  Marcus  John  Brown,  are  entered  in  the  valuation 
roll  for  the  burgh  of  Leith  for  the  years  1881-82  and  1882-83,  as 
proprietors  of  the  shops  and  dwelling-houses  comprised  in  the  said 
tenements,  in  accordance  with  instructions  to  that  effect  contained 
in  a  letter  from  the  firm  of  M'Caskie  &  Brown  to  the  said  James 
Galloway,  dated  23rd  May  1881 ;  (8)  that  the  defenders  received 
notice  from  the  pursuers  of  the  said  drainage  assessment  of  £28, 
7s.  6d.  in  or  prior  to  the  month  of  September  1881,  and  of  the  said 
paving  assessment  of  £71,  7s.  in  the  course  of  October  1881,  and 
that  neither  of  the  said  assessments  has  been  paid,  although  the 
defenders  have  been  repeatedly  called  upon  by  the  pursuers  to  make 
payment  thereof:  Finds  in  fact  and  in  law,  that  Graham  Street 
and  Stanley  Street  aforesaid  are  private  streets  within  the  meaning 
of  the  General  Police  and  Improvement  (Scotland)  Act,  1862,  and 
the  General  Police  and  Improvement  (Scotland)  Act,  1862,  Order 
Confirmation  (Leith)  Act,  1877 ;  and  in  law,  that  tlie .  defenders, 
having  drawn  and  intromitted  with  the  rents  of  the  tenements  afore- 
said, are  liable  in  payment  of  the  said  assessments  as  '  owners '  of 
the  subjects  within  the  meaning  of  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862 :  Therefore  decerns  and  ordains  the 
defenders,  jointly  and  severally,  to  make  payment  to  the  pursuers 
of  the  said  sum  of  £28,  7s.  6d.,  with  interest  thereon  at  the  rate 
of  £5  per  centum  per  annum  from  the  30th  September  1881 
until  payment,  together  with  the  sum  of  £71,  7s.,  with  interest 
thereon  at  the  rate  of  £5  per  centum  per  annum  from  the  31st 
October  1881  until  payment:  Finds  the  defenders  jointly  and 
severally  liable  to  the  pursuers  in  the  expenses  of  process ;  allows 
an  account  thereof  to  be  given  in ;  and  remits  the  same,  when  lodged, 
to  the  Auditor  of  Court  to  tax  and  report 

"And.  Ruthebfurd. 

"  Note, — A  proof  in  this  case  was  rendered  necessary  in  conse- 
quence of  the  defenders'  non-admission  of  the  pursuers*  averments 
upon  record  with  reference  to  the  circumstances  in  which  the 
assessments  in  question  were  imposed  by  the  Magistrates  and 
Council ;  but  at  the  discussion  after  the  proof  was  concluded,  the 
only  ground  on  which  the  defenders  disputed  their  liability  for 
these  assessments  was,  that  they  cannot  be  regarded  as  owners  of 
the  subjects  within  the  meaning  of  the  General  Police  Act  of 
1862.  It  does  not  clearly  appear  who  is  now  the  actual  proprietor 
of  the  two  new  tenements  built  by  Bishop  &  Son  in  1878;  but 
looking  to  the  terms  of  the  interpretation  clause  and  sec.  104  of  the 
Act,  it  seems  to  the  Sheriff-Substitute  to  be  beyond  all  doubt  that 
the  defenders,  having  intromitted  with  the  rents  of  the  property 


Digitized  by  V3OOQ IC 


APPENDIX,  817 

since  the  assessments  became  payable,  have  become  liable  as  owners. 
Unquestionably  it  was  just  to  provide  for  cases  like  the  present, 
where  the  real  owner  cannot  be  found,  that  the  word  *  owner '  is 
extended  by  the  Statute  to  any  person  who  shall  intromit  with  or  draw 
the  rents.  The  case  is  analogous  to  that  of  trustees  and  others 
intromitting  in  a  fiduciary  capacity  with  the  property  of  persons 
deceased,  who  are  liable  under  the  Revenue  Acts  for  the  duties 
payable  to  the  Crown,  although  not  beneficially  interested. 

"The  pursuers  allege  upon  record  (Condescendence,  Article  9), 
that  the  drainage  assessment  became  payable  on  23rd  March  1881; 
but  this  date  has  not  been  proved.  On  the  contrary,  the  minutes 
of  the  Town  Council  show  that  instructions  were  only  given  to  the 
collector  to  issue  notices  to  the  parties  liable  on  the  11th  April 
1881.  It  appears  from  a  letter  of  Messrs.  MKUaskie  &  Brown  to 
J.  &  J.  Galloway,  dated  26th  Sept.  1881,  that  the  defenders  had 
received  notice  of  the  assessment  prior  to  that  date,  and  there  can 
be  no  doubt  that  it  was  then  payable ;  the  Sheriff-Substitute  has 
therefore  allowed  interest  on  the  amount,  £28,  7s.  6d.,  from  30th 
September  1881.  A.  R." 

The  defenders  appealed  to  the  Sheriff,  who  issued  the  following 
interlocutor : — 

"31«^  Oct  1883.— The  Sheriff  having  considered  the  appeal 
for  the  defender,  Marcus  John  Brown,  and  having  heard  the 
procurators  for  the  said  appellant,  and  the  pursuers  and  the  defen- 
ders James  Galloway  &  Sons,  and  considered  the  proof  productions 
and  whole  process,  adheres  to  the  interlocutor  appealed  against ; 
finds  the  said  defenders  jointly  and  severally  liable  in  additional 
expenses,  and  decerns.  Archd.  Davidson." 

"  Note, — There  is  substantially  no  difficulty  in  this  case.  There 
may,  perhaps,  be  questions  between  the  defenders,  M*Caskie  & 
Brown,  and  the  other  defenders,  Galloway  &  Sons,  but  there  is 
really  no  question  between  the  defenders  and  the  pursuers. 
M*Caskie  &  Brown  were  factors  and  agents,  and  they  seem  to  have 
employed  Galloway  &  Son  the  house  factors  to  collect  the  rents,  and 
both  intromitted  with  the  rents,  and  so  they  both  fall  within  sec. 
3  of  the  Statute,  which  interprets  *  owner '  to  include  any  factor  or 
agent  or  any  other  person  who  shall  intromit  with  the  rents  of 
assessable  subjects.  A.  D." 

PORTOBELLO  PoLIOB  COMMISSIONERS  t?.   ThB  VbSTRY  OP   St. 

Mark's  Chapel. 

This  is  an  important  illustration  of  the  view  taken  as  to  the 
construction  of  the  words  "  fronting  and  abutting,"  and  the  absence 
of  any  right  of  Commissioners  to  recover  private  improvement  ex- 
penses from  an  owner  who  was  held  not  to  front  or  abut,  as  explained 
in  the  judgment,  which  was  acquiesced  in. 

''Edinburgh,  8ih  Feb,  1888.— The  Sheriff-Substitute,  having  heard 
counsel  for  the  parties,  and  having  considered  the  proof  with  the 
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record,  productions,  and  whole  process  :  Finds,  as  matter  of  fact, 
that  the  defenders  have  been  assessed  by  the  CJommissionere  of 
Police  of  the  burgh  of  Portobello  under  the  General  Police  and 
Improvement  (Scotland)  Act,  1862,  for  a  proportion  of  the  expense 
of  forming  a  street  known  as  St.  Mark's  Place,  Portobello,  in  respect 
that  the  defenders  are  the  owners  of  lands  or  premises  alleged  to 
front  or  abut  on  the  said  street :  Finds  in  fact  and  in  law,  that  the 
defenders'  property  does  not  front  or  abut  on  the  street  aforesaid, 
and  that  the  defenders  are  not  liable  to  or  for  the  said  assessment 
or  any  part  thereof:  Therefore,  sustains  the  defenders'  third  plea 
in  law;  assoilzies  them  from  the  conclusions  of  the  libel,  and 
decerns ;  finds  the  pursuer  liable  to  the  defenders  in  the  expenses 
of  process ;  and  remits  the  account  thereof,  when  lodged,  to  the 
Auditor  to  tax,  allowing  fees  to  counsel,  and  to  report 

"And.  Kuthbrfurd. 

"  Note, — This  action  has  been  brought  to  recover  payment  of  a 
sum  of  £82,  8s.  6d.  as  the  defenders'  proportion  of  an  assessment 
levied  by  the  Commissioners  of  Police  of  the  burgh  of  Portobello, 
under  the  General  Police  and  Improvement  (Scotland)  Act,  1862, 
upon  the  defenders  and  other  persons  alleged  to  be  the  owners  of 
premises  fronting  or  abutting  on  a  private  street,  which  has  recently 
l)een  improved  or  repaired  by  the  Commissioners,  in  consequence,  it 
is  said  (Cond.  Art.  2),  of  complaints  made  to  them  of  its  insufficient 
state. 

"  It  appears  from  the  proof  that  the  street  or  roadway  in  question, 
which  is  now  known  as  St.  Mark's  Place,  was  originally  laid  out  in 
the  year  1879  by  the  Benhar  Coal  Company,  on  the  requisition  of 
some  of  the  Company's  feuars,  who  complained  that  they  had  not 
a  sufficiently  convenient  access  to  their  property ;  and  it  was  not 
made  with  any  view  to  the  convenience  or  benefit  of  the  defenders 
who  did  not  require  any  such  road,  and  who  have  no  occasion  to 
use  it.  In  these  circumstances,  it  is  not  surprising  that  the  defenders 
should  resist  payment  of  the  assessments  upon  every  possible  ground, 
and  they  have  stated  pleas  upon  record,  raising  questions  of  more  or 
less  difficulty  with  regard  to  validity  and  regularity  of  the  proceed- 
ings on  the  part  of  the  Commissioners  of  Police.  Several  of  these 
pleas  were  forcibly  and  ingeniously  maintained  in  argument ;  but  the 
Sheriff-Substitute  does  not  consider  it  necessary  to  express  any 
opinion  upon  the  points  which  they  involve,  for  he  is  of  opinion  that 
the  defenders'  property  cannot  be  held  in  terms  of  the  Statute  of 
1862  to  front  or  abut  on  the  street  in  question. 

"  St  Mark's  Church,  the  property  and  management  of  which  is 
vested  in  the  defenders,  stands  facing  the  High  Street  of  Portobello, 
from  which  it  is  approached  through  a  gateway  leading  up  to  the 
principal  entrance.  There  is  no  opening  or  approach  to  the 
defenders'  premises  from  St  Mark's  Place,  which  runs  at  right  angles 
to  the  High  Street,  along  the  east  side  of  their  property,  and  it  is 
separated  from  it  by  a  stone  wall.  In  similar  circumstances  it  was 
held  in  the  case  of  the  Magistrates  of  Leith  v.  Gibb,  1882  (9  R 
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627),  that  premises  facing  Leith  Walk,  from  which  they  were 
approached  by  a  passage,  did  not  front  a  street  or  road  on  one  side 
of  the  property  and  at  right  angles  to  Leith  Walk.  The  point 
appears  to  have  been  assumed  as  almost  too  clear  for  argument,  and 
the  Sheriff-Substitute  does  not  think  that  in  this  respect  the  case 
cited  can  be  distinguished  from  the  present  The  question  therefore 
comes  to  be,  whether  the  defenders'  property  can  be  held  as  abutting 
on  St.  Mark's  Place.  It  appears  that  the  defenders'  church  was 
built  in  or  shortly  before  the  year  1826  upon  a  piece  of  ground,  a 
portion  of  Broadlea  Park,  part  of  the  lands  of  Easter  Duddingston, 
the  property  of  the  Marquis  of  Abercorn.  From  the  narrative  to  a 
feu  charter  produced  by  the  defenders  (No.  1 1  of  process),  it  seems 
that  the  church  had  been  built  shortly  before  the  defenders'  pre- 
decessors obtained  a  title  to  the  ground,  the  reason  being  apparently 
that  the  Marquis  of  Abercorn  was  then  in  minority,  and  had  not 
chosen  curators,  or  appointed  any  one  with  power  to  grant  feus  of 
the  land  on  his  behalf.  But  in  1826,  Mr.  Guthrie  Wright,  who 
was  then  empowered  to  act  as  commissioner  on  behalf  of  his  lord- 
ship and  his  curators,  feued  to  the  defenders'  predecessor,  Mrs. 
Eliza  Holland  or  Hally burton,  *  all  and  whole  that  lot  or  piece  of 
ground,  being  lot  14  of  the  feus  of  the  field  in  the  farm  of  East 
Duddingston,  called  Broadlea  Park,  lying  upon  the  south  side  of  the 
high  road  leading  from  Edinburgh  to  Musselburgh,  and  at  the  east 
end  of  the  village  of  Portobello,  the  said  piece  of  ground  extending 
along  the  said  high  road  to  24  feet  11  inches,  and  backwards 
therefrom  to  280  feet  or  thereby,  and  consisting  of  one-eighth  part 
of  an  acre  Scots  measure  or  thereby,  as  the  same  is  laid  down  on  a 
feuing  plan  of  the  said  ground  made  out  by  Robert  Brown,  architect 
in  Edinburgh,  and  bounded  as  follows,  viz.  : — On  the  north,  by  the 
said  high  road ;  on  the  west,  by  lot  1 3  of  the  feus  of  said  park ; 
on  the  south,  by  a  lane  25  feet  broad;  and  on  the  east,  by  lot  15 
of  the  said  feus,  lying  within  the  parish  of  Duddingston,  barony 
thereof,  and  sheriffdom  of  Edinburgh.' 

"  The  plan  by  Mr.  Brown,  referred  to  in  the  feu  charter,  has  not 
been  produced,  but  it  seems  that  the  feuing  lot  No.  15  adjoining 
the  defenders'  property  on  the  east  has  not  been  feued,  and  it  con- 
tinued to  be  occupied  for  agricultural  purposes  until  a  very  recent 
date.  In  1875  the  lands  of  Easter  Duddingston  were  acquired  by 
the  Benhar  Coal  Company,  and  that  company  having  resolved  to 
feu  the  ground  in  the  neighbourhood,  and  to  the  south  of  the 
defenders'  property,  prepared  a  feuing  plan  (No.  21  of  process),  on 
which  the  feu  No.  15  was  laid  down  as  a  proposed  road  or  street 
under  the  name  of  St.  Mark's  Place,  leading  to  the  company's  feus 
from  the  High  Street  of  Portobello.  Down  to  Whitsunday  1879, 
however,  it  was  occupied  by  the  witness  Mr.  Inglis,  a  dairyman  in 
Portobello,  in  connection  with  his  business.  In  these  circumstances, 
and  if  there  were  nothing  more  in  the  case,  it  appears  to  the  Sheriff- 
Substitute  very  questionable  whether  the  defenders  could  be  held 
to  have  that  'undoubted  right  of  access'  to  the  street  in  question 
which  the  Lord  President,  in  the  case,  The  Magistrates  of  Leith  v. 
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Gibb,  regarded  as  essential  in  order  that  one  property  may  be  said 
to  abut  upon  another  within  the  meaning  of  the  Act  1862.  For  it 
is  manifest  that  the  defenders  under  their  titles  had  no  right 
whatsoever  to  enter  upon  the  adjoining  property  to  the  east ;  and 
the  fact  that  lot  15  has  now  been  converted  by  the  Benhar  Coal 
Company  into  a  private  road  or  street,  cannot  give  the  defenders  a 
right  of  access  which  they  did  not  otherwise  possess.  The  matter, 
however,  does  not  stop  there,  for  the  feu  charter  (No.  11  of  pro- 
cess) contains  an  obligation  on  the  defenders'  predecessor,  Mrs. 
Hally burton,  *  to  enclose  the  ground  hereby  feued  on  the  east  and 
south  with  a  stone  wall  at  least  5  feet  in  height,  and  towards  the 
said  high  road  by  a  wall  which  shall  be  3  feet  3  inches  in  height, 
and  shall  have  a  stone  coping  and  iron  railing  thereon  ;  and  in  case 
the  ground  adjoining  the  said  lot  on  the  east  shall  be  enclosed  by 
the  person  or  persons  who  may  feu  the  same,  the  said  Mrs.  Eliza 
Holland  or  Hallyburton  and  her  foresaids  shall  be  obliged  to  pay 
one  half  of  the  expense  thereof  as  a  mutual  wall,  to  the  extent  of 
5  feet  in  height,  she  and  her  foresaids  being  in  like  manner  entitled 
to  relief  from  the  feuars  of  the  ground  adjoining  the  said  lot  on 
the  east  to  the  same  extent  for  the  mutual  boundary  wall  to  be 
erected  by  her.*  The  Sheriflf-Substitute  does  not  think  that  there 
either  is  or  can  be  much  doubt  as  to  the  meaning  of  this  clause  in 
the  feu  charter,  which  merely  expresses  the  ordinary  rule,  in  accord- 
ance with  which  the  proprietor  of  a  lot  or  portion  of  ground  dedi- 
cated to  building  purposes  is  held  entitled  to  build  beyond  his  own 
property  one  half  of  the  thickness  of  a  mutual  wall,  and  then,  when 
this  wall  comes  to  be  made  use  of  by  the  adjoining  proprietor,  the 
builder  can  recover  payment  from  his  neighbour  of  one  half  of 
the  cost  In  the  present  instance  the  ground  immediately  to  the 
east  of  the  defenders'  property  was  also  to  be  feued,  and  it  was  un- 
certain by  which  of  the  feuars  the  mutual  boundary  wall  between 
the  two  properties  might  be  erected.  It  was  therefore  provided 
that  whichever  of  them  should  do  so  should  be  entitled  to  relief 
from  the  other  to  the  extent  of  one  half  of  the  expense.  From  this 
the  Sheriff-Substitute  thinks  that  it  follows  by  necessary  implication 
that  the  wall  which  was  erected  by  the  defenders'  predecessor  is  to 
the  extent  of  one  half  of  its  thickness  built  upon  the  adjoining 
feu  (lot  No.  15),  the  property  of  the  Benhar  Coal  Company,  and  is 
thereby  separated  from  the  private  street  in  question.  The  Sheriff- 
Substitute  is  therefore  of  opinion,  that  upon  this  point  also  the 
case  of  the  Magistrates  of  Leith  v.  Gibb  is  a  direct  authority  for  the 
judgment  which  he  has  pronounced,  and  that  the  defenders'  property 
cannot  be  held  either  as  fronting  or  as  abutting  upon  St.  Mark's 
Place.  The  Sheriff-Substitute  is  glad  to  be  able  to  arrive  at  this 
conclusion,  for  it  seems  to  him  that  it  would  be  most  inequitable  if 
the  defenders  were  liable  for  the  assessment  in  question,  and  he 
cannot  help  thinking  that  the  present  demand  on  the  part  of  the 
Commissioners  of  Police  would  never  have  been  made  had  it  not 
been  that  the  Benhar  Coal  Company  has  gone  into  liquidation. 

"A-  R" 
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Ab  the  question  of  the  right  of  County  Councils  to  assess  police 
burghs  is  one  of  very  considerable  importance,  the  following  may  be 
of  some  practical  use : — 

Opinion  of  Lord  Low  in  Suspension  and  Intbrdict,  The  Corpora- 
tion OP  THE  Burgh  of  Galashiels  v.  The  County  Council  op 
THE  County  op  Selkirk,  23rd  February  1893. 

"  The  question  in  this  case  is,  whether  the  County  Council  of  the 
county  of  Selkirk  has  right  to  levy  the  county  general  assessment 
upon  lands  and  heritages  within  the  burgh  of  Galashiels. 

"  The  burgh  of  Galashiels  is  said  to  have  been  originally  a  burgh 
of  barony,  and  after  the  passing  of  the  Police  and  Improvement  Act 
of  1862,  it  adopted  that  Act,  and  became  a  police  burgh.  By  the 
Reform  Act  of  1868,  Galashiels,  Hawick,  and  Selkirk  were  consti- 
tuted a  district  of  burghs.  By  sec.  1 1  of  the  Municipal  Elections 
Amendment  Act  of  the  same  year,  31  &  32  Vict,  c  108,  it  was 
provided  '  that  each  of  the  burghs  or  towns  of  Hawick  and  Galashiels 
shall  have  fifteen  councillors,  whereof  one  shall  be  provost,  four 
shall  be  bailies,  and  one  a  treasurer,  and  the  said  provost,  coun- 
cillors, bailies,  and  treasurer  shall  be  elected,  and  the  affairs  of  the 
said  burghs  or  towns  shall  be  administered,  in  every  respect,  except 
as  herein  provided,  as  if  they  had  been  classed  with  Paisley,  Greenock, 
Leith,  and  Kilmarnock  in  the  Act  3  &  4  Will.  IV.  c  77,  and  had  been 
made  expressly  subject  to  the  whole  provisions  of  the  said  Act.' 

"  The  Act  of  Will.  IV.  here  referred  to  is  the  Parliamentary  Burghs 
Election  Act  of  1833,  which  followed  the  Reform  Act  of  1832. 

"The  Act  of  1833  proceeded  upon  the  preamble,  that  whereas  by 
the  Reform  Act  *the  right  of  sending,  or  contributing  to  send, 
members  to  Parliament  was  conferred  on  divera  burghs  and  towns  in 
Scotland  which  were  not  royal  burghs,  and  whereas  there  are  in 
these  burghs  and  towns  no  proper  Magistracy  or  Council,  and  the 
constitution  of  such  Magistracies  and  Councils,  and  the  mode  of 
electing  the  same  where  they  do  exist  in  such  burghs  or  towns,  is 
defective,  and  has  given  occasion  to  much  inconvenience,  for  remedy 
whereof  it  is  expedient  that  provision  be  now  made  for  the  due 
appointment  and  election  of  such  Magistrates  and  Council  in  all 
such  burghs.'  The  Act  then  provided  that,  in  each  of  Paisley, 
Leith,  Greenock,  and  Kilmarnock  there  should  be  sixteen  councillors, 
whereof  one  should  be  provost,  and  so  on ;  and  in  each  of  certain 
other  burghs  there  should  be  a  certain  number  of  councillors.  The 
Act  then  made  provision  for  the  qualification  of  the  electors,  the 
division  of  certain  burghs  into  wards,  the  first  and  subsequent 
elections,  the  method  of  supplying  vacancies,  and  kindred  matters ; 
and  by  sec.  30  it  was  enacted,  that  the  Magistrates  and  Town  Council 
to  be  elected  under  the  authority  of  the  Act  *  shall  have  such  and  the 
like  rights,  powers,  authorities,  and  jurisdiction  as  is  or  are  possessed 
by  the  Magistrates  and  Council  of  any  royal  burgh  in  Scotland.' 

"In  1868,  therefore,  Galashiels  became  a  parliamentary  burgh, 
with  Magistrates  and  Council  having  rights,  powers,  authorities,  and 
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jurisdiction  coextensive  with  those  of  the  Magistrates  and  Council 
of  a  royal  burgh. 

•*In  1868  also,  the  County  General  Assessment  Act,  31  &  32  Vict 
c.  82,  was  passeil,  whereby  *  rogue  money  '  was  abolished  in  counties, 
and  the  Commissioners  of  Supply  were  authorised  to  impose  an  assess- 
ment, '  to  be  called  the  county  general  assessment,  upon  lands  and 
heritages  within  such  county,  according  to  the  yearly  value  thereof 
as  established  by  the  valuation  roll  for  the  year.'  Prima  facie^  the 
Act  applies  only  to  the  county,  exclusive  of  burghs.  It  is  the  Com- 
missioners of  Supply  of  the  county  who  are  authorised  to  impose  the 
assessment ;  it  is  to  be  imposed  upon  all  lands  and  heritages  within 
'such  county,'  and  according  to  the  valuation  roll.  Now  the 
valuation  roll  here  referred  to  seems  to  me  to  be  plainly  the  valua- 
tion roll  of  the  county.  The  Valuation  of  Lands  Act  of  1854 
directed  the  Commissioners  of  Supply  of  every  county  and  the  Magis- 
trates of  every  burgh  (royal  or  parliamentary)  respectively,  to  make 
up  a  valuation  roll  showing  the  yearly  value  of  the  whole  lands  and 
heritages  within  such  county  or  burgh  respectively.  In  the  Valua- 
tion Act,  therefore,  the  lands  and  heritages  within  the  county  are 
kept  distinct  from  those  within  the  burgh,  and  it  is  a  valuation 
roll  of  the  former  only  which  the  Commissioners  of  Supply  are 
directed  to  make  up.  Therefore  when  the  Act  of  1868  authorises 
the  Commissioners  of  Supply  of  a  county  to  impose  an  assessment 
upon  all  lands  and  heritages  in  the  county  according  to  the  valuation 
roll,  I  think  that  that  can  only  refer  to  the  valuation  roll  which 
the  Commissioners  of  Supply  are  directed  to  make  up  by  the  Act  of 
1854,  and  the  lands  and  heritages  appearing  in  that  rolL 

**  This  view  of  the  scope  of  the  Act  is,  in  the  case  of  burghs  which, 
like  Galashiels,  have  adopted  the  General  Police  Act,  strengthened 
by  the  consideration  that  the  Magistrates  have  power  to  assess  for 
almost  every  purpose  to  which  the  county  general  assessment  can 
be  applied  ;  and  if  that  assessment  were  to  be  levied  in  such  burghs 
it  would  involve  a  double  assessment,  or  at  least  a  power  of  double 
assessment,  for  a  great  variety  of  purposes. 

"  Thus  the  expenses  of  the  Explosives  Act,  1875  ;  the  Sale  of  Food 
and  Drugs  Act,  1875  and  1879;  the  Prisons  Act,  1877-78;  the 
Weights  and  Measures  Act  of  1878,  and  of  various  other  Acts  of 
Parliament,  are  thrown  upon  the  county  general  assessment  in  the 
landward  part  of  the  coimty,  and  upon  the  police  assessment  in 
burghs.  In  addition  to  the  purposes  of  such  special  Acts,  the  general 
purposes  enumerated  in  the  County  General  Assessment  Act  to 
which  the  assessment  may  be  applied,  are  analogous  to  purposes  to 
which  the  the  police  assessment  in  burghs  may  be  applied  under  the 
General  Police  Act ;  for  example,  the  payment  of  officials,  expenses 
occasioned  by  damage  done  by  riot,  and  the  providing  of  premises 
for  public  purposes.  Thus  the  police  assessment  in  burghs  which 
have  a  separate  police  establishment,  covers  nearly  the  same  ground 
of  the  police  assessment  and  the  county  general  assessment  in 
counties. 

"  But  it  is  said  that  burghs,  even  in  the  position  of  those  to  which  I  i 
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have  been  referring,  may,  and  in  many  cases  do,  take  benefit  from 
what  is  paid  for  by  the  county  general  assessment.  No  doubt 
burghs  may  get  the  benefit  of  the  services  of  some  officials — such  as 
the  procurator-fiscal — whose  salaries  are  paid  out  of  the  county  assess- 
ment, or  of  the  use  of  old  court-houses  maintained  by  the  county ; 
but  such  benefits  appear  to  be  few  in  number,  and  not  of  great  im- 
portance, and  will  only,  in  regard  to  one  or  two  matters  which  the 
Legislatui*e  has  left  untouched  when  building  up,  by  a  series  of 
enactments,  separate  local  government  in  burghs.  The  fact  that 
there  are  a  few  such  exceptional  cases  does  not  appear  to  me  to  be 
sufficient  to  necessitate  the  conclusion  that  the  general  county  assess- 
ment is  leviable  in  burghs  contrary  to  the  natural  interpretation  of 
the  Act  of  1868,  and  to  the  inference  arising  from  the  fact  that  the 
Magistrates  have  power  to  levy  assessments  for  purposes  analogous 
to  all  the  leading  purposes  to  which  the  county  general  assessment 
can  be  applied. 

"  I  am  therefore  of  opinion  that,  prior  to  the  passing  of  the  Local 
Government  Act  of  1889,  the  Commissioners  of  Supply  of  a  county 
had  no  power  to  levy  the  county  general  assessment  within  burghs 
in  the  position  of  Galashiels. 

"I  shall  now  consider  the  position  of  matters  under  the  Tx)cal 
Government  Act.  Under  that  Act  a  burgh  (royal  or  parliamentary) 
may  be  in  one  of  four  positions. 

"(1.)  K  a  burgh  has  a  population  of  under  seven  thousand,  it  is 
represented  upon  the  County  Council  (sec  8).  The  administration 
of  the  Police  and  of  the  Contagious  Diseases  (Animals)  Acts  are 
transfened  to  the  County  Council  (sees.  13  and  14) ;  and  the  burgh 
is  bound  to  contribute  to  the  county  fund  a  certain  amount  in  a 
certain  way  (sees.  60  and  66). 

**  (2.)  A  royal  burgh  with  a  population  of  more  than  seven  thou- 
sand, but  which  does  not  return  or  contribute  to  return  a  member  to 
Parliament,  is  in  the  same  position  as  a  burgh  with  a  population  under 
seven  thousand,  except  as  regards  the  administration  of  the  police. 

"  ^3.)  If  a  burgh  has  a  population  of  more  than  seven  thousand, 
but  does  not  maintain  a  separate  police  force,  it  is  represented  upon 
the  County  Council  (sec.  8).  It  is  not,  however,  subject  to  the 
provisions  as  to  contribution  to  the  county  fund,  but,  I  apprehend, 
continues  to  be  dealt  with,  as  regards  police  expenditure,  in  the  same 
way  as  prior  to  the  passing  of  the  Act 

"  (4.)  All  other  burghs  appear  to  be  outwith  the  scope  of  the  Act. 
They  are  not  represented  on  the  County  Council ;  they  do  not  con- 
tribute to  the  county  fund ;  and  none  of  the  powers  of  the  Magistrates 
are  transferred  to  the  County  Council 

"The  burgh  of  Galashiels  falls  under  the  fourth  of  the  above 
categories,  and  I  am  of  opinion  that  the  County  Council  has  no 
power  to  enforce  an  assessment  within  it. 

"  I  do  not  think  that  it  was  seriously  disputed  that  the  County 
Council  could  not  impose  assessments  within  the  burgh  under  the 
I-.ocal  Government  Act  itself,  but  it  was  contended  that  they  could 
do  so  under  the  County  General  Assessment  Act  of  1868,  as  by 
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sec.  11  of  the  Local  Government  Act  they  were  vested  with  all  the 
powers  and  duties  of  the  Commissioners  of  Supply ;  and  hy  sec  27, 
sub-sec  (1)  of  that  Act,  it  is  provided  that  *the  rate  in  respect  of 
each  branch  of  the  expenditure  for  which  provision  is  made  under 
an  Act  of  Parliament  in  force  at  the  passing  of  this  Act,  shall  be 
deemed  to  be  imposed  under  the  powers  and  subject  to  the  pro- 
visions of  that  Act,  in  so  far  as  these  are  not  inconsistent  with  the 
provisions  of  this  Act'  The  argument  is  that  the  County  General 
Assessment  Act  was  an  Act  in  force  at  the  passing  of  the  Local 
Government  Act,  and  that  the  County  Council,  as  coming  in  place  of 
the  Commissioners  of  Supply,  can  assess  imder  the  former  Act  Of 
course,  if  the  opinion  which  I  have  expressed,  that  the  Commissioners 
of  Supply  had  no  right  to  levy  the  county  general  assessment  within 
the  burgh,  is  soimd,  then  this  argument  falls  to  the  ground ;  but  it  is 
proper  that  I  should  consider  how  the  matter  stands  imder  the  Local 
Government  Act,  on  the  assumption  that  the  Commissioners  of 
Supply  could  impose  the  county  general  assessment  within  the  burgh. 
Upon  that  assumption  the  provision  which  I  have  quoted  from 
sec.  27  (1),  coupled  with  the  transfer  of  the  powers  of  the  Commis- 
sioners of  Supply  to  the  County  Council,  would  empower  the  latter 
to  levy  the  county  general  assessment  in  the  burgh,  unless  that  was 
inconsistent  with  ^e  provisions  of  this  Act'  Now  it  seems  to  me 
that  the  leading  provisions  and  general  scope  of  the  Local  Govern- 
ment Act  are  altogether  inconsistent  with  the  idea  that  a  County 
Council  has  power  to  levy  assessments  in  a  burgh  in  the  position  of 
Galashiels.  In  the  first  place,  the  Council  created  by  the  Act  is  the 
Council  of  the  county,  and  •  county '  is  defined  by  sec.  105  as  *  a 
county  exclusive  of  any  burgh  wholly  or  partly  situate  therein.' 
Further,  in  the  Act  there  is  nothing  to  suggest  that  the  Council  has 
anything  whatever  to  do  with  the  burghs  except  those  mentioned  in 
sees.  8,  13,  and  14.  Again,  the  Act  proceeds  upon  the  principle  that 
liability  for  assessment  by  the  County  Council,  or  for  contribution 
to  the  county  fund,  is  accompanied  by  the  right  of  representation 
upon  the  Council  That  appears  to  me  to  be  a  principle  which  hes 
at  the  foundation  of  the  scheme  of  local  government  introduced  by 
the  Act  The  anomalous  result,  however,  of  sustaining  the  conten- 
tion of  the  respondents  would  be  that  parliamentary  burghs  like 
Galashiels  would  be  liable  to  an  important  assessment  by  the 
County  Council,  without  any  representation  upon  that  CoimciL  I 
therefore  think  that  for  the  County  Council  to  levy  the  county 
general  assessment  within  a  burgh  such  as  Galashiels  would  be  incon- 
sistent with  the  provisions  of  the  Act,  and  that  power  to  do  so  is 
not  conferred  by  sec  27. 

In  any  view,  the  provisions  of  the  Local  Government  Act 
strengthen  me  in  the  opinion,  that  the  Commissioners  of  Supply  had 
not  power  to  levy  the  county  general  assessment  in  Galashiels  and 
burghs  in  a  like  position.  If  they  had  not  such  power,  then  the 
provisions  of  the  Local  Government  Act  (so  far  as  bearing  upon  the 
matter)  are  unambiguous  and  consistent  throughout ;  but  if  they  had 
such  power,  then  there  is  at  all  events  one  striking  anomaly  in  the 
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Act,  and  various  inconsistencies  which  the  franier  of  the  Act  could 
hardly  have  failed  to  notice,  and  could  not,  I  think,  have  intended. 

"  I  am  therefore  of  opinion  that  the  complainers  are  entitled  to 
decree  of  suspension  and  interdict" 


Opinion  op  A.  Asher,  Esq.,  Q.C,  and  Charles  Scott 
Dickson,  Esq. 

A  similar  point  was  raised  in  the  Argyll  County  Council  as  to  the 
Oban  county  general  assessment,  and  the  following  queries  and 
opinion  of  counsel  on  memorial  for  the  County  Council  of  the 
county  of  Argyll  in  regard  to  the  liability  of  lands  and  heritages 
in  the  burgh  of  Oban  for  county  general  assessment,  under  the  Act 
31  &  32  Vict.  c.  82,  and  the  Local  Government  (Scotland)  Act,  1889, 
was  obtained : — 

"  Queries. 

'"  1.  Are  lands  and  heritages  in  the  burgh  of  Oban  liable  for  the 
county  general  assessment  under  the  County  General  Assessment 
Act,  1868,  and  Local  Government  (Scotland)  Act,  1889?  And  if 
so,  (a)  are  proprietors  and  occupants  within  the  burgh  liable  to 
assessment  for  their  proportions  in  terms  of  the  Local  Government 
(Scotland)  Act?  or  (6)  is  the  burgh  of  Oban  in  its  corporate  capacity 
liable  for  its  quota  of  the  assessment? 

"  2.  Are  the  lands  and  heritages  in  the  extended  area  of  the  burgh 
liable  for  said  assessment  directly,  or  as  part  of  the  corporation  of 
Oban?" 

"  Opinion. 

"1.  In  our  opinion  this  question  falls  to  be  answered  in  the 
affirmative.  Rogue  money  was  levied  from  owners  of  property  in 
Oban  prior  to  the  passing  of  the  County  Assessment  Act  of  1868, 
and,  in  our  opinion,  was  lawfully  levied  from  them.  The  Act  of 
1868  practically  substituted  for  rogue  money  the  county  general 
assessment;  but,  in  our  opinion,  it  did  not  free  from  liability  for  that 
assessment  any  persons  who  had  previously  been  liable  to  be  assessed 
for  rogue  money.  We  do  not  consider  the  argument  as  to  the  valua- 
tion roll,  which  appears  to  have  influenced  Lord  Low  so  strongly,  to 
be  well  founded,  and  we  find  nothing  in  the  Statutes  dealing  with 
the  question  which  appears  to  us  to  be  sufficient  to  relieve  the  Oban 
proprietors,  who  had  prior  to  1868  been  liable  to  pay  rogue  money, 
from  liability  to  pay  the  county  general  assessment. 

"  The  Act  of  1889,  in  our  opinion,  so  far  as  the  question  under 
consideration  is  concerned,  merely  transfers  to  the  County  Council 
the  power  to  levy  the  county  general  assessment  which  had  previously 
been  vested  in  the  Commissioner  of  Supply,  and  in  no  way  affects 
the  incidence  of  that  burden. 

"The  burgh  of  Oban,  however,  is  not,  in  our  opinion,  liable 
merely  as  a  burgh  to  contribute  to  the  general  county  assessment ; 

3g 
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although,  of  course,  so  far  as  the  burgh  owns  property,  it  is  liable  as 
such  owner  to  pay  all  assessments  lawfully  imposed  thereon. 

"  In  our  opinion  the  owners  of  property  in  the  extended  area  are 
liable  to  pay  the  county  general  assessment  in  the  same  way  as  pro- 
prietors within  the  former  limits  of  the  burgh  are  liable  to  do  so. 

"Edinbukoh,  7^  Oct.  1892." 


Opinion  op  Lord  Advocate  and  Dean  op  Faculty. 

Liahilitij  of  Police  Burghs  for  Salaries  and  Allowances  to  Medical 
Officers  and  Sanitary  Inspectors  appointed  for  the  County, 

A  question  having  arisen  as  to  whether  the  salaries  and  allow- 
ances to  Medical  Officers  and  Sanitary  Inspectors  appointed  for  a 
county  ought  to  be  charged  to  the  public  health  rate  or  to  the  general 
purposes  rate,  a  memorial  was  submitted  to  the  former  Lord 
Advocate  (now  Lord  Robertson)  and  the  present  Ix)rd  Advocate 
(Mr.  Balfour),  then  Dean  of  Facility,  in  which  they  gave  the  follow- 
ing opinion  in  answer  to  these 

"  Queries. 

"(a)  Are  the  salaries  and  allowances  to  Medical  Officers  and 
Sanitary  Inspectors  appointed  for  the  whole  county  to  be  charged  to 
the  public  health  rate  or  to  the  general  purposes  rate  ? 

"  (ft)  May  councillors  or  members  of  district  committees  appointed 
to  represent  a  burgh  or  an  electoral  division,  consisting  of  a  police 
burgh  or  part  of  a  police  burgh,  act  or  vote  in  the  election  of  these 
officials  1" 

"  Opinion. 

"  (a)  We  are  of  opinion  that  the  salaries  and  allowances  to  Medical 
Officers  and  Sanitary  Inspectors  appointed  for  the  whole  county  are 
chargeable  to  the  general  purposes  rate,  not  to  the  public  health  rate. 
There  was  no  provision  for  the  appointment  of  such  officers  under 
the  Public  Health  Acts,  and  it  appears  to  us  that  the  following 
words  at  the  end  of  sec.  27,  sub-sec.  (1),  *  the  rate  necessary  in  respect 
of  any  branch  or  branches  of  expenditure  for  which  no  provision  is 
made,  as  last  mentioned,  shall  be  imposed  as  a  general  purposes  rate 
under  this  Act,'  apply  to  the  case.  It  is  true  that  in  the  prior  part 
of  this  section  an  exception  is  made  of  the  laws  relating  to  public 
health,  and  that  by  sec.  26,  sub-sec.  (3),  the  administration  of  the 
laws  relating  to  public  health  is  excepted  ;  but  it  appears  to  us  that 
these  words  have  reference  to  the  existing  laws  relating  to  public 
health,  assessments  for  the  administration  of  which  are  to  be  imposed 
within  the  districts  only,  and  we  find  no  provision  for  assessing 
upon  the  districts  as  such  the  rates  required  to  pay  the  salaries  of 
Medical  Officers  and  Sanitary  Inspectors  appointed  for  the  whole 
county. 

**  (b)  We  answer  this  question  in  the  affirmative," 
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The  question  was  again  raised  on  4th  January  1893  by  Mr.  William 
CflBsar,  solicitor,  Carnoustie,  Clerk  to  the  Police  Commissioners  of  that 
burgh,  by  an  appeal  to  the  County  Council  of  Forfarshire,  in  which 
he  objected  to  the  payment  of  a  tax  for  the  salaries  of  the  county 
Medical  Officer  and  Sanitary  Inspector,  in  respect  "  that  ho,  as  a 
ratepayer  in  Carnoustie,  was  assessed  for  the  Medical  Officer  and 
Sanitary  Inspector  of  the  burgh." 

The  foregoing  opinion  was  before  the  County  Council,  and  after 
hearing  counsel  for  the  appellant,  and  the  Clerk  to  the  Council,  the 
County  Council  declined  to  accede  to  the  appeal  in  view  of  the 
opinion  of  counsel  submitted,  but  agreed  to  recommend  "  the  County 
Council  in  future  to  place  the  payment  of  the  salaries  of  the  Medical 
Officer  and  Sanitary  Inspector  on  the  public  health  rate  instead  of 
on  the  general  purposes  rate." 

Opinion  of  Charles  Scott  Dickson,  Esq. 

Power  of  Commissioners  to  add  to  lAst  of  Highways  under 
Roads  Act  of  1878. 

"  In  my  opinion  the  Commissioners  have  not  the  power  of  adding 
streets  or  roads  to  the  highways.  The  County  Trustees  have  this 
under  sec  42  of  the  1878  Act,  but  I  do  n^t  find  that  any  similar 
power  is  given  to  the  Local  Authority  by  sec.  47.  Their  powers 
appear  to  me  to  be  confined  to  the  highways  existing  at  the  date  of 
the  transference. 

"I  am,  however,  of  opinion  that  the  desired  result  as  to  the 
incidence  of  the  assessment  may  be  obtained  by  adopting  the  pro- 
cedure authorised  by  sec.  55  of  the  1878  Act.  I  consider  that,  by 
the  adoption  of  the  1862  Act,  the  management  and  control  of  the 
streets  and  roads  in  the  burgh,  and  the  power  to  levy  rates  and 
assessments  in  respect  thereof,  was  vested  in  the  Commissioners. 

**  Edinburgh,  21«<  July  1892." 
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Commissioners  under  the,  .    87 

Powers  and  duties  of  Local  Authori- 
ties under  Public  Health  Act 
vested  in  Commissioners  under 
the 88 

Public  Health,  Sheriff  to  determine 
disputes  as  to  debts  or  obliga- 
tions of  Local  Authorities  under,    88 

Municipal  Authority  to  be  Com- 
missioners under,  .  .    41 

Wliere  adopted,  repeal  of  Local 
Police  Acts,         .  .  31,32 

Election  of  Magistrates  and  Coun- 
cillors after  commencement  of,  .      3 

In  virtue  of.  Sheriff  to  fix  number 
of  Commissioners  where  increase 
or  decrease  takes  place,  .  .    42 

Patrimonial  rights  of  body  of 
feuars  administered  by  Town 
Councils  of  burghs  or  baronies, 
not  affected  by,    .  .  .45 

Procedure  as  to  election  of  Magis- 
trates and  Commissioners  under,    46 

Annual  election  of  Commissioners 
under,      .  .  .  69, 60 

Expenses  of  election  of  Commis- 
sioners to  be  defrayed  out  of 
assessments  leviable  under,        .    70 

Under,  Magistrates  and  Commis- 
sioners to  have  like  power  as 
Magistrates  and  Councillors  in 
royal  and  parliamentary  burghs,    78 

Intimation  to  Town  Clerk,  of  candi- 
dates for  Town  Councils  at  annual 
municipal  elections,  to  be  in  form 
of  Schedule  IX.  annexed  to,      78,  79 

Notice  of  withdrawal  of  candidates 
for  Town  Council  to  be  in  form 
of  Schedule  X.  of,  .  .    79 

Repeal,  partial,  of  sec.  9  of  Muni- 
cipal Elections  Amendment 
(Scotland)  Act,  1868,      .  .    80 

Public    Health,    Local    Authority 

under  to  be  Provost,  etc.,  .    83 

Of  Parliament,  confirmation  by,  of 
Provisional  Orders,         .  .    89 

Expenses  as  to  Provisional  Orders 
to  be  a  chaige  on  assessments 
imposed  under,    .  .  .89 

Investigations  under,  senior  Sheriff 
to  preside  where  conducted  by 
Sheriffs  of  more  than  one 
county,    .  .  ,  .90 

Secretary  for  Scotland  to  appoint 
Sheriff  to  perform  duties  imposed 
by,  where  burghs  situated  in 
more  than  one  county,    .  .    91 

Money  authorised  to  he  raised  for 
pun>ose    of,    to   be   estimated, 
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levied,  and  assessed  by  Commis- 
sioners,   .  .  .  .96 

Commissioners  to  fix  number  and 
description  of  officers  to  be  em- 
ployed in  execution  of,  .  .99 

Commissioners  may  make  bye-laws 
so  far  as  authorised  by,  to  be 
confirmed  by  Sheriff,      .  .  101 

Clerk  acting  as  agent,  disqualifies 
him  from  holding  office  under, 
and  from  acting  as  a  Commis- 
sioner,     ....  108 

Commissioners  not  to  hold  places 
of  profit  under,    .  .       121,122 

Contracts  relating  to  execution  of, 
Commissioners  not  to  hold  luny 
share  or  interest  in,         .       121,  122 

Public  Health,  Sanitary  Inspector 
to  superintend  and  enforce  pro- 
visions of,  ...  131 

Local  Government  (Scotland),  1889, 
sec.  54,  Medical  Officer  of  Health 
and  Sanitary  Inspector  to  hold 
office  during  pleasure  of  Com- 
missioners, .  .       183, 134 

Medical,  1886,  Medical  Officer  of 
Health  to  be  registered  under,   .  133 

Police,  1857,  definition  of, .  14,  15 

Police,  1857,  consolidation  of 
county  and  burgh  police  estab- 
lishments in  terms  of,  not  inter- 
fered with,    .  .  .      136-8 

Police,  1857,  provisions  of,  applic- 
able to  buighs  having,  or  entitled 
to  have,  a  separate  police  force,  136-8 

Police,  1857,  construction  of  sec. 
73  of  (after  commencement  of 
1892  Act),  .  .  141-3 

Local  Government,  1889,  to  re- 
gulate supply  of  constables  for 
other  burghs,       .  .  141-3 

Harbour  Police,  provisions  in  any 
Act  regarding,  not  affected  by,  .  155 

General  or  Local  Police,  Commis- 
sioners existing  in  burghs  under, 
to  remain  in  office  till  successors 
appointed,  .  .  .42 

Police  (Scotland),  1890,  provisions 
of,  not  affected  or  prejudiced  by 
1892  Act.  .  .  .155 

Special  constables  to  have  same 
powers  and  privileges  as  con- 
stables of  police  under,  .  .  155 

Public  Health,  definition  of,  .     16 

Markets  and  Fairs  Clauses,  1847y 
incorporation  of  clauses  of,    445,  446 

Markets  and  Fairs  (Weighing  of 
Cattle),  1887,  incorporation  of 
clauses  of,  .  .         446, 446 

Special  or  Provisional  Order,  re- 
payment of  moneys  paid  for 
slaughter-houses  under,  .       456,  457 

Slaughtering  cattle  for  private  con- 
sumption, not  to  come  under 
terms  of,  .  .  .       466  466 

Order  or  Act  of  Board  of  Agricul- 
ture not  affected  by,       .  .  471 
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Cattle  Sheds  in  Baighs  (Scotland), 
1866,  provisions  of,  to  be  en- 
forced by  Burgh  Magistrates,    .  471 
Appeal    to    Sheriff    by    persons 
aggrieved   by  placing  of    fire- 
luarms,  index-plates,  etc.,     473,  474 
Interpretation,  9ee  Definition  of. 
Public  Parks,  1878,  provisions  as 
to  recreation    gronnds   not   to 
affect     CommlBsiouers'      rights 
under,      .  .      486, 487 

Public  Parks,  1878,  moneys  levied 
under,  may  be  applied  for  up- 
keep of  parks,  .  .  .  489 
Public  Parks  (Scotland),  1878,  .  681 
Merchant  Shipping,  1854,  .  680,  681 
Pawnbrokers,  1872,  .  680. 681 
Summary    Prosecutions     Appeals 

(Scotland),  1876,  .  .  717 

Prevention  of  Crimes,  1871,       725,  726 
Local  Authorities  Loans  (Scotland), 

1891 737 

Only  applicable  to  Scotland,  .      2 

Commencement  of,  .  .8 

Local  Police,  definition  of,  .    13 

Applicable    to     existing     burghs 

(except  burghs  in  Schedule  II.),      19 
Burghs  created  under,  application 

of  Act  to,  .  .  .19 

Bye  laws  to  be  made  for  enforcing 

provisions  of,       .  .  .  498 

Proceedings   in  case   of  occupier 

opi>osing  execution  of,    .  .  520 

Existing    ouilding   contracts   not 

rendered  void  by,  .       520,  521 

Contracts  for  leases  not  affected 

by  ...  .  621 

Local  Government  (Scotland),  1889, 

assessments  under,  .       553, 554 

Common  good  may  contribute  to- 
wards purposes  of,  .       663, 664 
Collector  of  rates  to  grant  certifi- 
cate in  form  of  Schedule  VI.  of,    575 
Penalty  for  forming   streets  and 

courts  contrary  to,  .       243.  244 

Criminal  Law  Amendment,  1885,  .  667 
Sale  of  Food  and  Drugs,  1875,       .  668 
Acts,  repeal  of,  .  .  21,  22 

General  Police,  definition  of,  .      9 

Local  Police,  repealed,  where  Act 

adopted,  ...  31,  32 

Public  Health,  provisions  as  to 
recreation  gronnds  not  to  affect 
Commissioners'  rights  under,  486,  487 
Public  Health,  money  levied  under 
may  be  applied  for  upkeep  of 
parks,       .  .  .489 

Weights  and  Measures,      .  .  667 

Bakehouses  Regulation,  1863,        .  668 
Inland  Revenue,     .  .  .681 

Customs,     .  .  .  .681 

Licensing  (ScotUnd),  1828  to  1887, 

725,726 

Of  adjournal,  .  .       785,736 

Public-houses,  offences  under,  736,  737 

Lands     Clauses,    application     to 

Sheriff  for  powers  under,      104, 105 
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Lands  Clauses,  proTidona  of,  to 
apply  to  cases  ot  compensation 
for  construction  of  sewers,     859,  360 

Ijands  Clauses,  authority  from 
Sheriff  to  put  in  force  provisions 
of,  for  acquisition  of  lands  for 
water  supply,      .  .  .  426 

Ijands  Clauses,  notices  under,  with- 
drawal or  cancelling  of,  .  .  526 

Lands  Clauses,  acquisition  of  lands, 
etc.,  under,         .  .       244, 245 

Or  omissions,  .  .  .  590 

Gas  and  Water  Works,  incorporated 
with  Act,  .  .       156,  157 

Public  Health,  definition  of,  .    16 

Repeal  of,  conferring  police  juris- 
diction, etc.,  within  extended 
boundaries,  .  .  .28 

Water- Works  Clauses,  1847  and 
1863,  etc.,  incorporation  of 
clauses  of,  .  .       432, 433 

Contagious  Diseases  (Animals), 
1878  to  1890,  not  affected  bv  Act,  471 

Local,  regulating  gas  supply  for 
public  lamps,      .  .  .  160 

Acting  in  unlicensed  theatres,  lia- 
bility of  persons  to  penalty 
under,      .  .  .       640,  641 

Actions. — Misnomers,  mistakes,  or 
informalities  not  to  affect  validity 
of,  for  recovery  of  assessments, 

562,663 

For  crimes  and  offences, 

687,  688.  701,  702 

Of  damages  against  public  prose- 
cutors,    ....  729 

By  or  against  Commissioners,  how 
to  be  brought,     .  .  .102 

Jurisdiction  of  Magistrates  and 
SherifiiB,   .  .  .       681,686 

In  Police  Court  to  be  at  instance 
of  Burgh  Prosecutor,      .       689,  690 

And  prosecutions  to  be  raised 
within  three  months,      .  .  728 

Additional  powers,  application  to 
Secretary  for  Scotland  for,        86,  87 

Constables  to  act  temporarily,       .  146 

Evidence,  leading  of,  .  .  712 

Addressiiig:  of  notices,  .  525 

Adjacent  burghs,see  Populous  Places, 

See  Contiguous, 
Adjonmal,  Acts  of,   .  735,  786 

A4Jonmment  of  meetings  of  Com- 
missioners, .  .  .94 

Of  diet,  form  of,     .  .       765,  766 

Of  diet  or  of  hearing.  703,  704, 706-8, 712 
Administration,  police  and  muni- 
cipal,      .  .  .  82, 88 

Police,  .  .  156,  el  seq. 

Admission  of  constables  to  premises, 

641,  642,  690 
Admonition.  Magistrates  may  dis- 
miss with,  .  -  .  710 
Adoption  of  Act.                  .    31,  32, 83 

In  nart  of  Part  V.  of  Act  to  in- 
clude provisions  as  to  incidence 
of  assessments,    .  •  81, 32 
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In    burghs    wholly   administered 

under  Local  Police  Acts,  31,  32 

By  resolution  of  Council  or  bv 

Board  of  Cbmniissioners,  31,  32 

Resolution  to  be  reported  to  Sheriff, 
and  recorded  in  Sheriff- Court 
Books,      .  .  .31,82 

Where  populous  place  not  declared 
a  burgh,  new  application  may  be 
made  a^r  two  years,     .  31, 32 

Court  of  Session  ma^  make  order 
to  facilitate  adoption  or  execu- 
tion of  Act,         .  .  84,85 
Expenses  of,  how  to  be  borne,       .    35 
Contracts  under  former  Acts  not 

affected  by,         .  .  86,37 

Not  to  make  void  existing  building 
contracts  and  leases,       .       520,  521 
Adyertliement  of  sale  of  ruinous 
buildings,  .  .  .  808 

Of  sums  proposed  to  be  borrowed 

by  Commissioners,  .       582,  583 

Annoyance  by  carrying,     .  .616 

Boards  or  notices,  destroying,  etc.    606 
Of  stray  cattle,        .  .  .634 

Of  sale  of  unclaimed,  etc.,  articles, 

655,656 
AdTorfeUiilff  boards,  affixing  to  build- 
ings,        ....  625 
AdYOoate,  Lord,  application  by,  for 

amendment  of  forms,      .       735,  786 
Afflnnatfon,  see  Oath. 
AfflzinsT  bills,  signs,  etc.,      .       618,  625 
AcTOnt,  ue  Owner. 

AggraTation  of  offence  of   being 
drunk  and  incapable,      .       626,  627 
By  previous  conviction,      .       691,  692 
Aggrieved  parties,  appeal  by.    See 

Appeal. 
Agreement,  mutual,  compensation 
may  be  settled  by,  for  houses 
taken  down,        .  .  .  252 

Agreements  as  to  building  and  leases 
entered  into  before  adoption  of 
Act  not  made  void  by  terms 
thereof,    .  .  .       520,521 

Contracts,  bonds,  etc.,  prior  to  com- 
mencement of  Act  not  affected 
by  Act,    .  .  .86,87 

With  cab  proprietors  and  drivers 
as  to  fares,  .  .  .  757 

Agricultural  purposes,  ground  used 

for,  how  to  be  valued,     .       553,  554 
Agriculture,  Boanl  of,  to  furnish 
Ordnance  Survey  Map  to  Com- 
missioners, .  .  .  833 
Board   of,  may  cause   survey  of 
burgh  to  be  made  by  Ordnance 
Survey  Department,        .  .  833 
Board  of,  orders,  etc.,  not  affected 

by  Act 471 

Board  of,  plans  of  new  boundaries 
to  be  sent  to,       .  .  .31 

Aiding  and  abetting, .  .  .687 

Air,  heated  pities  for  conveyance  of, 

285,  286,  287 
Airdrie,  •  .746 
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Aliment  of  prisoners.  .      724,725 

Alley,  bowling  and  ninepin,  .       639,  640 

See  also  Street. 
Allocation  of  expenses  of  private 

streets,     .  .  213,  219, 221 

Alms,  inducing  the  giving  of,  .  650 

Alteration  of  buildings,  Dean  of 
Guild,      .  .  .  .311 

Of  number   of    Magistrates   ami 

Council,  .  .  .85,86 

Of  structure  of  house,        .       268,  289 
Of  doors,  etc.,  opening  outwards, 

265,266 
And    amendment    of    assessment 

roll,         .  .  .      5.59,560 

Or  erection  of  church,  etc. ;  approval 

of  Commissioners  required,   291,  292 
Of  rules  as  to  new  buildings,  .  286 

Of  regulations  for   hackney  car- 
riages,     ....  439 
Of  articles  by  brokers,        .       674,  675 
Of  sewers,    .  .  359-378,  376 

Of  gas  and  water  pipes  in  streets, 

236,237 
Of  buildings,  hoardings,  and  fences 
to  be  erected  previous  to,      297 »  298 
AlterationB  or  amendments  of  drains 
and    cesspools.    Commissioners 
may  cause  to  be  made,    .  .  401 

Altered  house  to  be  surveyed  before 

occupation,  .  .       290, 291 

Altering  or  defacing  name  on  articles 
not  belonging  to  party,  .  .  598 

Building,     .  .  .  .276 

Awiaig^wiftt<<wi  of  administrations  of 
contiguous  or  a(\jacent  burehs, 
application  for  Provisional  Order, 

86,  87 
Amendment  of  complaint,    .      705,  706 
Of  forms  by  High  Court  of  Justi- 
ciary,      .  .  .      73.'>,  736 
Amusement,  places  of  public,  to  be 
licensed,  .            .  .  .638 
Plans  for  ventilating  to  be  sub- 
mitted to  Commissioners  before 
bi^inning  to  build,         .       291,292 
Bve-Iaws  may  be  made  to  regulate,  641 
Anchors,  manufacturers  of,  .  .  680 
Animal  attacking  person,     .           .  611 
Drawing  vehicle,  control  of,          .  611 
Furiously  driven  or  ridden,  .  612 
In  charge  of  person  under  fourteen 
years  of  ag^        .            .            .  626 
Animals,  exposing  for  show,  hire,  or 
sale  in  public  places,       .            .  610 
Dangerous,  at  large  without  being 

secured,   ....  610 
On  footway,  .  .  .615 

If  nuisance  or  annoyance  to  be  re- 
moved,    ....  635 
Place    for    fighting,    baiting,    or 

worrying,  .  .       645, 646 

Contagious  Diseases  Acts,  .  .  662 

Diseased  or  unsound,         .  .  662 

Of   persons   in   custody   may  be 

secured,   ....  694 
Cruelty  to,  .  .  .  .597 
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Amu^jranoe  hy  carrying  pictures, 
adyertisenients,  etc.,      .  .  616 

By  hanging  up  clothes,      .  .  617 

By  mincing  machines,        .  .  619 

By  games,   .  .  .  .620 

To  persons,  by  jostling,     .  ,  622 

By  Keeping  swine,  .  .  .  623 

By  shouting  "coals,"  etc.,  .  623 

By  ringing  door  bells,  etc,  .  624 

Arising  from  smoke,  .      627,  628 

By  do^  or  other  animals,  .  .  635 

By  nuisance  or  obscene  langua^, .  604 
By    standing,    loitering,    sittmg, 
or  lying  on  footpath  or  street, 

626 
Annua]   election  of  CommlBsioners 

under  Act,  .  .  59,  60 

Annul,  Act  not  to,  existing  bye-laws 

of  burghs,  .  .  .512 

ApparatOB  or  machines,  water  for, 
not  to  be  taken  from  domestic 
supply,    .  .  .  .430 

Appeal  to  Secretary  for  Scotland 
against  decision  of  Sheriff  in 
applications  to  Sheriff  for  powers 
under  Lands  Clauses  Acts, 

104, 105,  244,  245 
To   Sheriff  or  Court   of  Session 
against  orders  of  Commissioners 
as  to  works  to  be  constructed  by 
or  subject  to  approval  of  Com- 
missioners, .  .      527, 528 
Against  determination  of  Commis- 
sioners for  construction  of  build- 
ings,       .           .           .  .292 
To  be  made  same  as  appeal  with 

respect  to  works,  .  .  292 

To  Sneriff  as  to  exemption  from 
sewer  rates,  under  sec.  233  of 
Act,         .  .  .382,383 

To  Sheriff  by  persons  aggrieved  by 
making,  altering,  or  maintaining 
of  sewers,  .  .  .  894 

To  Sheriff  by  parties  aggrieved 
through  construction  or  use  of 
house  or  branch  drains,  .  .  402 

To  Sheriff  against  requirements 
of  Commissioners  regarding 
w.-c*s,     .  .  .  .406 

To  Sheriff  by  persons   aggrieved 
by  affixing  fire-alarms,  index- 
plates,  etc.,         .  .       478, 474 
Against  burgh  general  assessment, 

541.542 
Against  oppressive  proceedings  of 
Collector  under  warrant  for  re- 
covery of  assessments,  .  561,562 
To  Court  of  Session  against  Sheriff's 
decision  as  to  patnmonial  rights 
and  privileges,    .  .  .45 

To  Sheriff  from  Auditor,  in  ques- 
tions regarding  Commissioners' 
accounts,  .  .  .  120 

Service  of,  .  .  .      527,528 

Procedure  in,  to  Sheriff  and  Court 

of  Session,  .  .      527,528 

When  appeal  provided  by  Statute 
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against  Magistrates'  judgment, 
same  still  competent,     .  .  717 

Effect  of  appeal  on  onler  or 
sentence  reauiring  payment  of 
penalty  or  of  imprisonment,  723,  724 

To  Court  of  Session  against 
Sheriff's  deliverance,  revising, 
altering,  extending,  or  contract- 
ing boundaries,   .  26,  27,  29,  80 

Against    deliverance    of    Sheriff    • 
defining  boundaries  of  burghs  or 
populous  places, .  .  29, 80 

Against  Commissioners  improving 
line  or  level  of  streets,  removing 
obstructions,  or  executing  other 
work,       .  .  .  .268 

Against  determination  of  Commis- 
sioners with  regard  to  construc- 
tion of  buildings,  .  .  292 

To  Sheriff  as  to  lands  and  premises 
falling  under  exceptions  as  to 
liability  for  assessment,        553,  554 

Against  imposition  of  rates,  etc., 

541,  542,  575,  576 

Summary  Prosecutions  (Scotland) 
Act,  1875,  .  .  .717 

To  Sheriff  as  to  water  supply. 

414,  416,  428,  429,  432,  433 

As  to  rates  for  use  of  slaughter- 
houses,    .  .  .       465, 466 

Against  proposed  bye-laws,  .  510 

As  to  charges  for  extinction  of  fires 
beyond  boundaries,        .       475, 476 

To  High  Court  of  Justiciary,        .  717 

By  persons  aggrieved  by  other 
matters  in  Act,    .  .       527, 528 

Competency  of,  to  Supreme  and 
Sheriff  Courts,     .  .527,528 

How  to  be  taken,    .  .       527,  528 

To  be  lodged,         .  .      527,528 

See  also  Sheriff. 
Appear,  failure  to,    .  .      690,  691 

Failure  to,  forfeiture  of  pledge  for,  765 
Appearance,  security  for,  form  of,  .  769 

Bond  of  caution  for,  forfeiture  of,  770 
Application  for  definition  of  bound- 
aries,       .  .  22,23-5 

Notice  to  be  given  of,  for  fixim^ 
boundaries  of  populous  places,  ^,  25 

Notice  of,  for  revision  of  boiindaries, 

26,27 

Notice  of,  for  extension  of  bound- 
aries,       .  .  .  26, 27 

Notice  of,  for  contraction  of  bound- 
aries,      .  .  .26,27 

New,  to  have  populous  places 
declared  burghs,  where  Sheriff 
has  not  formerly  declared  them 
to  be  burghs,  may  be  made  after 
two  years,  .  .  .33 

To  Sheriff,  for  powers  under  Lands 
Clauses  Acts,       .  .       104,  105 

To  Secretary  for  Scotland,  for 
Provisional  Order  to  alter  num- 
ber of  Magistrates  and  Council,  85, 86 

To  Secretary  for  Scotland  for  Provi- 
sional  Order  for  special  powers,  86,87 
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To   Sheriff    by   parties   claiming 

interest  in  tenements  sold,         .  809 
For  Provisional  Order,  procedure  in, 

86,87 
Of  fees  and  fines  in  Dean  of  Guild 

Court,      .  .  .  .829 

Of  purchase-money  of  sewers,  etc, 

841,842 

Of  Act  not   to   relieve   common 

good  of  burghs  from  payment  of 

contributions  under  Local  Acts 

towards  police  expenses,        563,  564 

For  taking  over  of  private  streets 

by  Commissioners,  .  .  210 

New  streets  to  be  formed  by 
proprietor  within  two  years  of 
granting  of,         .  .       237,  238 

For  broker's  licence,  .  .  669 

For  marine  store -dealer's  licence, .  679 
For  hackney  carriage  licence,  .  764 
For    hackney    carriage     driver's 

licence,    ....  755 
For  licence  for  theatres,  etc.,    638,  639 
For  warrant  for  recovery  of  assess- 
ments,    .  .  560, 561, 773 
For  appointment  of  person  to  test 

gas,  .  .  .  .161 

Of  penalties,  .  .       724,725 

Of  Act,        .  .  .  .19 

Appointment  of  Chief  Constable  and 
constables,  .  .  136-8 

Of  one  person  as  Chief  Constable 
for  two  or  more  adjoining  burghs, 
\f  Commissioners  agree,  .  136-8 

Of  Chief  Constable,  Burgh  Prose- 
cutor, Surveyor,  etc.,      .  136-8 
Of  Committees  by  Commissioners,    95 
Of  Clerk,  Treasurer,  Auditor,  etc., 

106,  et  seq. 
Of  Superintendent  of  Constables 
of  division  of  county,      .  136-8 

Apportionment  of  price  of  ruinous 

buildings,  .  .  .  309 

Apprehended      person      may     be 

liberated  on  bail,  .       695,  696 

Apprehension  of   person   wilfully 
damaffing  lamps,  or  extinguish- 
ing tne  light,  may  be  made  by 
any  one  without  a  warrant,        .  159 
Of   persons   for   failure   to   obey 

summons,  form  of  warrant  for,  ,  764 
Of  vagrants,  etc.,    .  .  .  650 

Of  reputed  thieves,  .  .  651 

Warrant  for.  Magistrate  may  grant, 

690,  691,  695,  696,  704 
Of  offenders,  .  .       692, 693 

Of  offenders,  general  directions,  .  772 
Of  offenders  beyond  bounds,  698,  699 
Of  witnesses,  warrants  for,  ,  710 

Of  witnesses,  warrants  for,  form  of,  765 
Constable's  powers  of, 

148,  149,  155,  692,  693 
Powers  of,  by  owner  of  property  or 
hU  servant,  etc.,  .       692,  693 

ApproTal   of  bye-laws  under   sec. 
77  (3)  by  Board  of  Supervision, 

188,134 


ApproTal—  PAOB 

Required  for  removal  of  Chief 
Cfonstable,  .  .  136-8 

By  Commissioners  of  pipes,  .  285 

By  Commissioners  in  regard  to 
alteration  or  erection  of  church, 
etc..  required,     .  .       291, 292 

Of  judgment,  .  717,  723,  724 

By  Sheriff  of  alteration  of  rules 
as  to  new  buildings,        .  .  286 

Aqnednct  or  canal  crossing,  foot- 
path,      .  .  .       266,267 
Arable  laud,  etc.,  valuation  of,    553,  554 
Area  of  glass  in  room  windows,        .  283 

Open,  or  space,       .  .  .  607 

Areas,  niles  as  to,     .  .  .  753 

Penalty  for  insufficiently  fencing, .  622 

Penalty  for  laying  rubbish  on,      .  622 

Private  courts,  and  yards  to  be 
cleaned  by  occupier  to  satisfac- 
tion of  Sanitary  Inspector,         .  175 

Penalty  for  failure,  .  .  175 

Becoming  receptacles  for  filth,      .  753 
Arrangements,  sanitary,  .  753 

Arrears  of  rates,  etc.,  now  recover- 
able,         .  .       560,561 

Certificate  of,  to  be  granted  by 
Collector,  .  .  .575 

Of  private  improvement  expenses, 
recoupment  of,    .  .  .  577 

Arrestment,  execution  by,  for  re- 
covery of  assessments,    .  .  627 
Arson,                                 .687,688 
Arti^es,   placing  on  or  projecting 
over  footways,  penalty  for,       .  615 

Placing  on  rails  or  fences  to 
annovance  or  danger  of  parties, 
penalty  for,         .  .  .617 

Heavy,  placing  in  upper  windows 
witnout  precaution,  penalty  for,  621 

Throwing  from  roof  or  any  part 
of  buildings,  penalty  for,  .  621 

Made  up  in  parcels  for  sale  by 
weight,  measure,  or  number, 
prevention  of  fraud  in,  .       666,  667 

Penalty  for  selling  adulterated,     .  668 

Conveyed,  dangerous  to  pas- 
sengers,   ....  615 

Placed  in  street,  power  to  remove,  627 

Lost,  when  found,  to  be  deposited 
with  police,  .  .  6.54 

Penalty  for  failure,  .  .  654 

Stolen  or  fraudulently  obtained  or 
pledged,  to  be  delivered  to 
owner,      .  .  .       654, 655 

Unclaimed,  how  to  be  kept  and 
disposed  of,         .  .       655, 656 

Of  unjust  weight,  measure,  or 
number,  .  .  .       666, 667 

To  be  entered  by  broker  in  books 
and  retained  fourteen  days,      671-4 

Penalty  for  default,  .  671-4 

Pledged,  to  be  exhibited  to  con- 
stS)les,    .  .  .      678.674 

Penalty  for  failure,  .       673,  674 

Stolen,  to  be  reported  by  broker 
or  pawnbroker,   .  .  .  674 

Penalty  for  failure,  •  .  674 
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ArttdM— 


Not  to  be  altered  or  defaced  by 

674,  676 


broker, 
Penalty  for  default, 


674,676 


In  pledge,  brokers  not  to  take,  nor 
pawnbrokers  to  act  as  brokers 
in  regard  to  snch  articles,      676,  676 

Penalty  for  default,  .  .  675 

Melting,  altering,  or  defacing,  674,  676 

Stolen,  warrant  to  seize,  etc.,        .  692 

Unclaimed,  sale  of,  656,  666,  694 

Allies,  occupiers  in  streets  or  dis- 
tricts to  deposit,  as  required  by 
Commissioners,  .  .  .  168 

Not  to  be  introduced  into  soil 
pipes,       ....  405 

Penalty  for  default,  .  .  405 

Etc.,  collected,  to  be  vested  in 
CommiBsioners,  .  .  .  166 

Dust  and  other  refuse  to  be 
removed  by  Commissioners,       .  168 

Penalty  for  depositing  in  other 
persons' ash-pits,  .  .  407 

Etc.,  of  engines,  furnaces,  etc.,  not 
to  belong  to  Commissioners,      .  166 

Not  to  be  removed  by  unauthor- 
ised persons,        .  .  .171 

Penalty  on  such  removing,  .  171 

Ash-pit  accommodation,       .  .  762 

Ash-pits,  etc.,  construction  and  use 
of,  .  .  .  .407 

May  be  ordered  to  be  removed,  168, 408 

Depositing  ashes,  etc,  in,  by 
persons  other  than  owners  or 
occupiers  of  premises  to  which 
ash-pits  are  attached,     .  .  407 

Bye-laws  for  removal  of  contents 
of,  .  .  .  .493 

Asleep  while   in  charge  of  horse, 

etc,         .  .  .  .624 

Ass,  »u  also  Cattle. 

Hiring  of,    .  .  .  .482 

Assault,  certain  cases  of,  not  cognis- 
able in  Police  Court,       .  .  687 
Assaulting  or  striking  constables,   .  160 

Constables,  or  rescumg  or  attempt- 
ing to  rescue  prisoners,  .  .150 
AssemDUng  of  persons  of  bad  fame 
or  dissolute  persons,       .  .  591 

For  purpose  of  betting,      .  .687 

Assent  to  nomination  for  election  of 

Councillor,  .  .  .774 

Assessment,  burgh  general, .  .  641 

Burgh  general,  advance  out  of,  by 
way  of  loan  for  making  new 
street,      .  .  .  .237 

Burgh  general.  Commissioners 
may  apply  money  levied  under, 
for  upkeep  of  parks,       .  .  489 

Burgh  general,  levying  of,  641-9 

Burgh  general,  limit  of,     .  .  641 

'  Burgh  general,  cost  of  numbering 
streets  to  come  out  of,    .  .  231 

Burgh  general,  publishing  of,        .  641 

Burgh  general^'  expenses  of  alter- 
ing levels  of  new  streets  to  come 
out  of,     .  .  .  .235 

Burgh  general,  appeal  against,      .  641 


PAOB 

Buiigh  general,  damages  caused  by 

mobs  to  be  paid  out  of,  .  .  649 

Buivh  general,  deficiency  of  Dean 
of  Guild  Court  to  be  paid  out 
of,  .  .  .  .329 

How  imposed,         .  .  .  541 

Occupiers  to  pay,    .  .  .  541 

Relief  by  owners  against  occupiers 
for      assessments      chargeable 

rinst  occupiers,  .  .  651 

to  be  made  up  from  Valua- 
tion Roll,  and  to  be  open  to 
inspection,  .  .  .  658 

Errors  in  same  may  be  rectified,    .  558 

Roll,  for  enabling  Commissioners 
to  make,  they  are  to  have  access 
to  Valuation  Roll,  .  .  558 

Applicable  to  water  supply,  .  427 

Water,  on  shops  to  be  charge- 
able on  one-fourth  of  rental,      .  433 

General  improvement,  application 
of,  for  municipal  buildings,        .  492 

Special,  for  payment  of  damages 
caused  by  moos, .  .  .  549 

Sheriff  to  decide  as  to  liability  to, .  554 

Roll  to  be  made  up,  .  .  558 

Roll,  inspection  of.  .  .  558 

Under  Roads  and  Bridges  (Scot- 
land) Act,  1878,  .  .  .186 

Moneys  arising  from,  vested  in 
Commissioners,   .  .  .  104 

Remission  of,  on  ground  of 
poverty,  .  .  .  .550 

For  premises  let  at  or  under  £4 
rent  to  be  imposed  on  owners 
instead  of  occupiers.       .  .  651 

Owners  responsiole  for  lands  or 
premises  let  for  less  than  a 
year,        .  .  .  .551 

On  premises  occupied  for  part  of  a 
year,        .  .  .  .562 

Arable  land,  canals,  railways,  or 
tramways,  and  all  underground 
gas  and  water  pipes,  salmon  fish- 
ings, quarries,  and  manufac- 
tories, etc.,  how  to  be  valued  for,  553 

Elxception  in  case  of  premises 
assessed  under  General  or  Local 
Police  Acts,  or  Public  Health 
Acts,  or  Local  Government 
(Scotland)  Act,  1889,  prior  to 
this  Act,  .  .  .  -.654 

Provision  for  settlement  of  dis- 
putes,     ....  564 

Appeal  to  Sheriff  in  regard  to 
tnese  lands  and  premises,  .  654 

Appeal  against  oppressive  pro- 
ceedings of  Collector  for  re- 
covery,   .  .  .  .561 

Recovery  of  rates  fipom  persons 
removing  before  payment  of,     .  562 

Proceedings  for  recovery  of,  not  to 
be  affected  by  misnomers,  mis- 
takes, or  informalities,    .      662,  563 

To  be  recoverable  beyond  burgh,  .  663 

Common  good  may  contribute  to- 
wards purposes  of  Act,  .  .  563 
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To  be  preferable  to  priyate  debts 
in  case   of  bankruptcy  or   in- 
solvency, ....  577 
Surplus  or  deficiency  of,  how  to  be 

dealt  with,  .  .  .577 

Recoupment  of  arrears  of  private 

improvement  expenses,  .  .  577 

Incidence  of,  .  .  .  578 

Exemption  from,    .  .  .  578 

Restnction  of,  for  definite  period.    678 
Restriction  of,  for  indefinite  perioa,  578 
Obligations     of     landlords    and 
tenants  as  to,  not  to  be  altered 
or  affected  by  Act,  .  .  579 

Collector's  certificate  written  on,  .  773 
Roll,    Collector   or    other   officer 
appointed     by    Commissioners 
to  prepare,  .  .  .  559 

Roll,  owners  to  furnish  returns  for,  559 
Penalty   for   non-compliance   or 

making  false  statements,  .  559 

Roll  may  be  altered  and  amended,  559 
Notices  of,  .  .  .  .560 

Recovery  of,  .  560,  564,  566,  570 

Oeneral  improvement,        .  .  564 

For   maintenance   and   repair   of 

foot  pavements,  .  .  .  565 

Sewers,        ....  565 
For  private  improvements,  .  572 

Mode  of  collecting  special  rates, 

573,  et  sej. 
Roll  to  be  rule  for  levying  and 

collecting  sewer  rates,  etc.,        .  576 
Bond  over,  form  of,  .  .  587 

Form  of  transfer  of  bond  over,      .  588 
Bonds  over,  to  be  recorded,  .  588 

Certificate  of  entry  to  be  endorsed 

on  bonds  over,    .  .  .  588 

Application  of,  and  surplus, 

40,  549,  569,  577 
Expenses  of  election  of  Commis- 
sioners to  be  defrayed  out  of,     .    70 
Expenses    of     improvement     of 
streets       chargeable        against 
general  improvement  rate,         .  244 
Expenses  of  defending  Magistrate's 
sentence  brought  under  review 
may  be  defrayed  out  of,       723,  724 
General     improvement,     recover- 
able like  general  burgh  assess- 
ment,      ....  564 
Foot  pavements,  recoverable  like 

general  burgh  assessment,  .  565 

Special  sewer  rate, .  .  .  567 

General  sewer  rate,  .  .  565 

Commissioners     may    assess    on 

separate  districts,  .  .  569 

Rates  on  separate  districts,  how  to 

be  applied,  .  .  .  569 

Private  improvement  expenses,     .  572 
Arrears  of,  certificate  of,  to   be 

granted  by  Collector,      .  .  575 

For  sewers  and  private  improve- 
ment to  be  burdens  on  lands, 

578,  574 
Jurisdiction    of    BCagistrates   for 
recovery  of,         .  .      560, 561 


PAOR 

Penalty  for  non-payment  of,         •  561 
Roll  of,  petition  and  certificate  to 
be  written  by  Collector  at  end  of 
each  volume  of,  .  .  .  773 

Additional,  for  providing  sinking 
fund  for  repayment  of  borrowed 
moneys,  ....  582 
Commissioners  not  to  be  person- 
ally liable  for  money  borrowed 
on.  .  .  .  .686 

Works,  etc.,  to  be  the  sole  security 

for  money  borrowed  on  them,    .  586 
Imposed  prior  to  commencement 

of  Act,  not  affected  by  Act,       .    36 
Form  of  certificate  by  Collector  of,  760 
luor,  County,  to  give  acoess  to 
Valuation  RoU,  .  .  .49 

Mion   under   Dean    of   Guild 
Court,      .  .  .  .326 

To  furnish  list  to  Sheriff  of 
householders  in  burghs  and 
wards,      .  .  .  .43 

Aliiignatlana  of  bonds  over  assess- 
ments to  be  notified  to  Clerks 
to  Commissioners,  .  .  588 

Associate  of  thieves, .  .  .  651 

Assodatlans,      companies,      etc., 

offences  by,         .  .  .  698 

Assuming    dress,    etc,     of    con- 
stables,   ....  154 
Attaddng  dog  or  other  animal,       .  611 
Attempt  to  commit  crimes,  .  .  687 

Attic  rooms,  height  of,  .  .283 

Auditor  of  accounts  to  be  annually 
appointed  by  Sheriff,      .  .  119 

Deatn    of.    Sheriff    to    appoint 

Auditor  to  supply  vacancy,       .  119 
Of  Court  of  Session  to  prescribe 
form  of  books  of  accounts  to  be 
kept  by  Commissioners, .  .  116 

Of  Court  of  Session  to  fix  fee  for 
copies  or  extracts  from  Com- 
missioners' books  of  accounts,  .  116 
Of  accounts  to  report  thereon,  .  120 
Of  Court  of  Session  to  approve  of 
scale  of  fees  in  Dean  of  Guild 
Court,      .  .  .  .329 

Authenticatioii  of  complaint,  .  705 

Of  minutes  of  Commissioners,       .  106 
Of  bye-Uws,  .  .  .511 

Of  notices,  .  .  .522 

Authorities,  Local,  Loans  (Scotland) 

Act,  1891,  .  .  .787 

Authority,  parochial,  beggars  and 
vagrants  to  be  handed  over 
to,  .  .  .  .653 

Of  Magistrates  required  for  con- 
necting supply  pipes  to  main 
water  pipes,        .  .  .  404 

Constables^  to  enter  buildings  and 

open  lockfast  places,      641,  642,  690 
To  officers  and  constables  to  cite 

parties  and  witnesses,     .           .  696 
L(>Bal,  under  Public  Health  Act,  .    88 
Municipal,  see  Magistrates. 
See  also  Sanction 
Ayr, 746 
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Bad  fame,  persons  of  notoriously,    . 
Badges,  licence  to  be  granted, 
Bags,  coals  sold  in,    . 
BaU,  acceptance  of,    . 
Chief  CTonstable  ma^  refuse  to  ac- 
cept, without  being  subject  to 
any  claim  for  damages,  . 
Apprehended    persons    may    be 

liberated  on,        . 
Apprehended     persons     may    bo 

liberated  without, 
Affording  time  to  find. 
Bonds,  recovery  of  forfeited. 
Bonds,         .  .  .  . 

Person  failing  to  appear  in  redemp- 
tion of,  tne  same  may  be  for- 
feited, and  warrant  granted  for 
his  apprehension, 
Bonds  and  bonds  of  caution,  cau- 
tioner unable  to  subscribe  his 
name  to,  may  adhibit  his  mark, 
Forfeited,    .... 
Bailies,  Magistrates  to  be  called, 
Baltiiig  animals,  places  for,  . 
Animals,  places  for,  persons  found 
in,  ...  . 

Animals,places  for, management  of, 
Animals,  nuisance  of  using  place 
for,  .... 

Bakehouses  Regulation  Act,  1863,  . 
Jurisdiction  of  Magistrates  under. 
Local  Authority  to  enforce  Act,    , 
Offences  under,  to  be  tried  as  police 
offences,   .... 
Fines  and  penalties  under. 
Bakers,    regulations    for    weighing 
bread,      .... 
To  impress  weight  on  bread, 
Penalty  for  failure, 
Penalty  for  selling  bread  of  defi- 
cient weight, 
Not  to  carry  board  or  basket  on 
footpath,  .... 
Penalty  for  so  doing, 
Balance  of  proceeds  of  sale  of  stray 
cattle,      .... 
Ballot,  election  of  Commissioners  to 

beby,      . 
Bank,  Collector  to  lodge  moneys  in. 
Account  in  name  of  Commissioners, 
Account,  drafts  on,  in   name  of 
Commissioners,  to  be  signed  by 
two  Commissioners   and   Trea- 
surer,   and    countersigned    by 
Clerk,      .... 
Account,    Clerk    to    countersign 
drafts  on,  ... 

Notes,  printing^  sham. 
Notes,  circulatmg  sham,    . 
Notes,  uttering  forged. 
Bankruptcy,  assessments  to  be  pre- 
ferable to  private  debts  in  case  of, 
Barony,  Burgh  of,     . 
Barrels,  altering  or  defacing  names 
on,  .  . 


591 
444 
660 
695 


700 
714 
714 


715 

714 

71 

645 

645 
645 

645 

668 


662 
662 
662 

662 

623 
623 

634 

44 
114 
114 


114 

114 
606 
606 
687 

677 
8 

598 


294 
265 

480 
491 

480 

478 
480 

490 


Barrow,  su  Carriage. 
Bars   to   be  erected  across  streets 
during  repairs  and  alterations,  . 

To  open  inwards,    . 
Bathing  on  seashore,  bye-laws  to  be 
made  with  reference  to,  . 

Places,  charges  for  use  of,  . 

Place,  persons  going  beyond  the 
ropes  or  danger  signals, . 

Machines  and  bathing,  bye-laws 
for  regulating,     . 

Penalty  for  breach  of. 
Baths,  public,  may  be  provided  by 
Commissioners,  . 

Public,  for  working  classes  not  to 
be  less  than  twice  the  number  of 
baths  for  the  higher  classes,       .  491 

Public,  charges  for  use  of,  .  .  491 

Public,  may  be  provided  only  under 
special  order,      .  .  .  490 

Public,  recovery  of  charges  for  use 
of,  .  .  .  .491 

Public,  clothes  may  be  retained 
in  default  of  payment  for  use  of, 
and  sold  after  seven  days,  .  491 

Public,  disposal  of  proceeds  of  sale 
of  articles  retained  in  default  of 
payment  of  charges,        .  .  491 

Public,  bye-laws  made  by  Commis- 
sioners as  to,  to  be  posted  up  in,  492 

And  wash-houses  (public),  supply 
of  water  for. 

Water  supply  for  public,  and  wash 
houses,  works,  manufactories, 
etc.,  contracts  may  be  entered 
into  by  Commissioners,  . 

Sheriff  to  decide  in  questions  relat- 
ing to  water  supply  for  public, 
and  wash-houses,  works,  manu 
factories,  etc.,     . 

Public,  and  wash-houses,  surplus 
water  may  be  used  for  supply  of,  427 

Or  wash-houses,  public,  not  to  be 
supplied  with  water  fh)m  domes- 
tic supply. 

Public,  publication  of  bye-laws  as 
to,  ...  . 

Public,  sale  or  discontinuance  of,  . 

Public,  bye-laws  for  regulating,    , 

Public,  penalty  for  breach  of, 
Beach,  sea,  <ee  Street. 
Beasts  of  burden  standing  for  hire,  . 

Standing  longer  than  necessary,    . 
Beating  carpets, 

Animals  cruelly,     . 
Beerhouses,  .... 
Beggars,       .... 

May  be  apprehended  and  impri< 
soned,      .... 

May  be  handed  over  to  parochial 
authority, 

To  be  detained  in  custody  pending 
investigation  of  their  claims  as 
paupers,  .... 
Begging,  children,     . 
BehaTiour,  riotous,   . 

Violent,      .... 


410 


427 


427 


429 

492 
492 
494 
490 

613 
613 
621 
684 
642 
650 

650 

658 


658 
653 
600 
600 
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383 
637 
637 
637 
647 

vehicles 
.       637,638 
687 


638 


Behaviour—  page 

Indecent,     .  .  .600 

Threatening,  abusive,  or  insulting,  605 

Caution  for  good,    .  .       641,713 

Caution  for  good,  form  of  bond,    .  767 

Punishment  in  lieu  of  finding  cau- 
tion for,   .  .  .  .718 

Punishment  in  addition  to  finding 
caution  for,  .  .  .  718 

BeUs,  using,  when  vending  coals, etc.,  628 

Ringing  door,  .  .  .  624 

Benoh  marks  to  be  made  for  denot- 
ing levels. 
Betting  in  streets, 

Penalty  on, 

Assembling  for  purpose  of. 

Houses, 
Biojrale,  see  also  Carriage. 
Bl<^releB    declared   to    be 
within  meaning  of  Act 

Rules  for  persons  using,     . 

Sounding  Dell  or  whistle  on,  over- 
taking carriages,  etc.,     . 

Lamp  to  be  attached  and  kept 
lignted  between  one  hour  after 
sunset  and  one  hour  before  sun 
rise, 

Penalty  for  neglect  of  rules, 
B1U8,  affixing,  delivering,  exhibiting, 
sending  through  post-office,  in- 
decent, etc., 

Affixing,  on  doors,  walls,  etc.. 
Bits,  bridles,  and  reins,  for  regulat 

ing  speed  of  vehicles. 
Bitten,  dog,  by  dog  in  rabid  state,    . 
Bleaohing-greens,  bye-laws  regulat- 
ing, .  .  .       494,657 

Or  drying-grounds  may  be  pro- 
vided after  resolution  by  special 
order,       ....  490 

Commissioners  may  regulate  use 
and  charges  for,  .  .  .  491 

Sale  of,  on  discontinuance,  .  492 

Bleeding  horses  or  other  animals,     .  610 
Blinds  not  to  project  over  footways 

within  8  feet  of  ground,  .  615 

Blood,  effusion  of,  assault  to,       687,  688 
Board    of    Trade,     Commissioners* 
rights  over  seashore  to  be  sub- 
ject to  rights  of  Crown,  .  .  480 

Of  Trade's  consent  required  in 
cases  of  interference  with  fore- 
shore,      .  .  .       483,484 

Of  Supervision,  bye-laws  as  to  sani- 
tary matters  to  be  confirmed  by,  510 

Of  Agriculture,  orders,  etc,  not 
affected  by  Act,  . 

Of  Agriculture,  plans  of  new  boun 
daries  to  be  sent  to, 

Of  Agriculture  to  furnish  Ord- 
nance Survey  maps  to  Commis- 
sioners,   . 

Of  Agriculture  may  cause  borgh 
survey  to  be  made  by  Ordnance 
Survey  Department, 

Of  Trade's  conflent  required  to  dis- 
chai^  of  drains  below  high 
watermark,         .  .  » 


637 
688 


596 
618 

611 
635 


471 
81 


888 


Board—  PAGE 

Of  Supervision,  definition  of,         .      5 
Of  Supervision,  authority  of,  for 
acquiring  lands,  etc.,  for  deposit 
of  dust,  ashes,  etc,         .  .  167 

Of    Agriculture,    plans    of    new 

boundaries  to  be  sent  to,  .    81 

Of  Supervision  to  approve  of  bye- 
laws  for  regulating  duties  of 
Medical  Officer  of  Health  and 
Sanitary  Inspector,  .  133,  184 
Boards,  destroying  advertisement  or 
notices,  ....  615 
Or  notices,  pulling  down,  .  .  615 

Or  notices,  itguring,  .  .  615 

Or  notices,  defacing,  .  .615 

Advertising,  affixing  to  buildings, .  625 
Boats  to  be  licensed  by  Magistrates,    482 
To  be  seaworthy,     .  .  .  482 

Licence  to  expire  at  Whitsunday, .  482 
Contravention  of  licence  for,  .  482 

Bon&  fide  possession  on  part  of  per- 
sons liable  in  assessments  .  562 
Bond,  Clerk  refusing  to  allow  public 
to  inspect  register  of,      .       588,  589 
Of  caution  forfeited,           .  .  770 
Bonds  for  money  borrowed  for  con- 
struction of  sewers,  form  of,       .  393 
By  Treasurer   and    Collector   for 

their  intromissions,         .  .  109 

To  constitute  lien  over  sewer  rates,  393 
For  appearance,      .  .  .  704 

Bail,  .  .  .       714,715 

Of  caution,  .  .  .       714,  715 

Of  caution  may  be  subscribed  by 

mark,       .  .  .  .715 

Entered  into  prior  to  commence- 
ment of  Act  not  affected  by  it,  .     36 
Bail,  recover}' of  forfeited,  .714 

Over  assessments,  form  of,  .  587 

Over  assessments  to  be  signed  by 
three  Commisisioners  and  Trea- 
surer,      ....  687 
To  be  transferred  by  endorsement,  588 
Over  assessments,  form  of  transfer 

of,  .  .  .  .588 

Over  assessments  to  be  recorded,  .  588 
Over  assessments,  register  to  be 
kept  at  office  of  Clerk  to  Com- 
missioners, .  .  .  588 
Over  assessments,  register  to  be 

open  to  public  inspection,  .  588 

Penalty  for  Clerk  refusing  inspec- 
tion,        .  .  .  .588 
Over  assessments,  assignations  of, 
to  be  notified  to  Clerk  to  Com- 
missioners,         .           .  .  588 
Over   assessments,    certificate    of 

entry  to  be  endorsed  on,  .  588 

Of  caution  for  appearance  of  ac- 
cused, form  of,    .  .  .  769 
Of  caution  for  good  behaviour,  769,  770 
Public  Loan  Uommissioners  may 

lend,        .  .  .  .589 

Commissioners  not  to  be  person- 
ally liable  for  repayment,  .  586 
Of  caution,  how  to  be  recovered 
when  forfeited,    .           .  .  714 
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PAGE 

Bone  (lepdts,  bye-laws  for  regulat- 
ing, .  .  .496 
Boilinff,    bye-lawR    for   removing 
noxious  effects  of,           .           .  493 
Bonfires,    penalty   for    making    in 

streets,     .  .  .  .620 

Book,  complaint,  to  be  kept  by  In- 
spector of  Cleansing,       .  .  130 
Booki  of  accounts,  form  of.  Auditor 
of  Court  of  Session  to  prescribe, 
to  be  kept  bv  Commissioners,    .  116 
Of  accounts,  Auditor  of  Court  of 
Session  to  fix  fees  for  copies  or 
extracts  firom  Commissioners,    .  116 
Publishing  iudecent,           .           .  594 
Printing  indecent,  .           .  .  594 
Sale  of  mdecent^     .            .  .594 
Distribution  of  mdecent,    .           .  594 
Erbibiting  indecent,           .  .  594 
Sederunt,  to  be  kept  by  Clerk  to 

Commissioners,   .  .  .  106 

Hackney  carriage  licences  to   be 

entered  in,  .  .  .  754 

Showing  pronerty  of  Commission- 
ers to  be  kept  by  Collector  or 
Treasurer,  .  .  .116 

Of   Assessments  to  be  kept   by 

Collector,  .  .  .116 

To  be  kept  by  brokers  and  pawn- 
brokers, .  .  .  .671 
Penalty  for  failure,  .671 
Of    Commissioners,    penalty    on 

keeper  failing  to  produce,  .  116 

Stolen  and  uuolaimed  effects  to  be 
entered  in,  by  police,      .  .  655 

Booth  not  to  b«  erected  on  seashore,   483 
Borrowed  moneys,  form  of  bonds 

for,  .  .  .  .587 

Borrowiiig    money    from     Public 
Works  Loan  Commissioners,      .  589 
Powers  for    public    hall,    police 

offices,  etc.,         .  .  .492 

And  ratmg  powers,  .  .  541 

Powers  of  Commissioners,  general,  582 
Powers  under  Public  Healtn  (Scot- 
land)  Act,    1857,    Amentiment 
Act,  1875,  not  limited  by  Act,  ,  589 
Powers  for  construction  of  sewers,   393 
Powers   for   providing  slaughter- 
houses.    ....  456 
Powers  for  repayment  of  moneys 
l)aid  for  slaughter-houses,  .  456 

Bonndariee,     Parliamentary,     see 
Burgh. 
Of  existing  burghs  .  .    22 

Of  other  burghs,     .  .  .22 

Definition  of,  by  Sheriff,    .  .    22 

Recording  of  Sheriff's  deliverance 

defining,  .  .  .  .22 

Notice  to  be  given  of  application 

for  fixing,  .  .  .22 

Of    burghs   to   which   Act   shall 

apply,  how  to  be  fixed,  .  ,    22 

Procedure  for  fixing,  .  22-31 

Error  in  defining,    .  .  22-31 

Of  populous  pUces,  how  to  be  fixed,    2  3 
Definition  of,  of  populous  places   .    23 


Boimdaiiee—  pagb 

Sheriff's  deliverance  fixing,  and 
declaring  populous  places  to  be 
burghs,  to  be  final,         .  .    25 

Sheriff  to  have  power  to  rectify 
accidental  errors  in  defining,      .    2r» 

Application  for  extension  of,         .    26 

Application  for  extension  of,  not 
to  be  granted  unless  Sheriffs  of 
counties  in  which  lauds  lie  are 
unanimous,  .  .  .96 

Notice  of  application  for  revision  of,    26 

New,  of  burghs  and  wards  to  be 
defined  by  Sheriff,  .  .    26 

New,  recording  of  Sheriff's  deliver- 
ance defining       .  .  .26 

Revision  of,  .  .  .23 

Of  burghs.  Sheriff  may  revise,  alter, 
extend^  or  contract,        .  .    26 

Application  for  revision  of,  .    2  { 

Extension  of,  .  .  26-8 

Resolution  to  extend,         .  .    28 

Repeal  of  an^  Acts  conferring 
police  jurisdiction,  etc.,  within 
extended,  .  .  .28 

Police,  may  be  extended  to  Muni- 
cipal or  Parliamentary,  .  .    28 

Municipal,  may  be  extended  to 
police  boundaries,  .  .    28 

Notice  to  be  given  of  si>ecial  meet- 
ing of  Commissioners  for  adop- 
tion of  resolution  to  extend,       .    28 

Confirmation  by  Sheriff  of  Commis- 
sioners' resolution  to  extend,  28 

Of  burghs,  populous  places,  etc., 
appeals  in  rqy^rd  to  fixing  of,     .    23 

Appeal  to  Court  of  Session  against 
Sneriff*s  deliverance  fixing,  alter- 
ing, extending,  contracting,  or 
revising,  .  .  .29 

Plans  of  new,  to  be  sent  to  Board 
of  Agriculture,    .  .  .31 

Non  -  compliance  with  statutory 
provisions  as  to  fixing  of.  35 

Statutory  provisions  as  to  fixing 
of,  etc,  to  be  deemed  to  be  com- 
plied with  unless  challenged 
within  three  years,         .  .    35 

Of  Burghs   Extension  (Scotland)  ' 
Act,  1857,  .  .  .40 

Of  burghs,  where  extended,  pro- 
portion of  expenses  of  Register  of 
Voters  to  be  paid  by  Commis- 
sioners to  County  Council,         .    40 

Expenses  of  fixing,  how  to  be 
defrayed,  .  .  .90 

Burgh,  no  other  slaughter-houses 
to  be  erected  within  two  miles  of, 
where  slaughter-houses  have  been 
erected  pnor  to  passing  of  Act, 
or  within  one  year  thereafter,     .  465 

Burgh,  Sheriff  to  determine  amount 
of  expenses,  etc.,  in  cases  of  fire 
beyond,    ....  475 

Commissioners  may  send  fire- 
engines,  etc.,  beyond,     .  .  475 

Of  jurisdiction  of  Stipendiary 
3fagistrates,        .  .  .686 

H 
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Bonndaries—  paqk 

New,  offences  eommitteil  on,         .  686 
Offenders  removing  from,  .  .  698 

ApprehendinK  offenders  beyond,  .  698 
Citmg  witnesses  and  offenders  be- 
yond,      .  .  .  .698 
Constable  executing  warrants  be- 
yond,      .           .           .  .698 
Bonnds,  offenders  removing  from,    .  698 
Bowling  aUey,  .639 
Boxes  for  temporary  deposit  of  street 

sweepings,  .  .  .169 

BojTt  or  girls,  dissolute,         .  .  591 

Branoh  drains  and  cesspools  to  be 
kept  in  good  order  by  owners,    .  898 
Drains,  covering  up  without  notice 

to  Commissioners,  .  .  400 

Drains,  penalty  of  £5  for  covering 
up,  without  notice  to  Commis- 
sioners,   ....  400 
Breach  of  the  peace,  .  .591,  600-5 

Penalties  of,  .  .  591,600-5 

Of   trust   and    embezzlement,    if 
above  £10  or  aggravated,  not 
cognisable  in  Police  Court,         .  687 
Of   regulations    as    to    weighing, 

seizure  of  commodities  for  .  661 

Of  police  regulations,         .  ,  681 

Of  bye-laws  as  to  slaughter-houses,  463 

Do.      street  traffic,  and  ]»enalty,  632 

Of  certificate  under  Public-houses 

Act,         .  .  .  .736 

Of  bye-laws  as  to  theatres,  .  641 

Brda4,  prevention  of  fraud  in  sale 
of,  .  .  .  .662 

Penalty  for  selling,  deficient   in 

weight,    .  .  .  .662 

Dealers  in,  to  impress  weight  of, 

except  in  case  of  fancy  bread,     .  662 

Penalty  for  neglect,  .  .  662 

Breaking  horses,  .591 

Ice  on  skating  pond,  penalty,        .  480 

Breweries,  m«  Lands  and  Premises. 

Bridges,  valuation  of,  .  .  553 

<S«J  also  Street. 

Over,  or  tunnels  under  streets. 
Commissioners  may  allow  any 
person  to  make,  .  .  .  196 

Railway,  crossing  footpaths,         .  266 
Railway,    screen    to    be    placed 
under,      .  .  .  .266 

Bridles,  bits,  and  reins  for  regulating 

speed  of  vehicles,  .  .611 

Bridling  of  joists,     .  .752 

Broker,  definition  of,  .5 

May   be   ordered   to   deliver    up 

stolen  articles,     .  .  .  654 

Regulations  as  to,  .  .       669-675 

Books  to  be  kept  and  exhibited 

by,  ...  .  673 

Licensed,     ....  675 
Transacting  business  with  persons 

under  fourteen,    .  .  .  676 

Transacting      business      between 

certain  hours,      .  .  .  676 

Penalty  for,  .  .  .676 

Must  not  transact  business  on 
Sunday,  .  .  .  .676 


Broker—  paoi 

Purchasing  tickets  of,  or  clothing 
issued    by    charitable    institu- 
tions,      .  .  .  .677 
Not  to  keep  smelting-pots,  .  677 
To  have  name  painted  on  shop,     .  677 
Not  to  carry  on  business  without 

licence,    ....  669 
Penalty  on  so  doing,  .  .  669 

Not  to  carry  on  business  in  same 

premises  as  i^awnbroker,  .  676 

Penalty  on  so  doing,  .  .  676 

Penalty  for  failure  to  keep  and 

exhibit  books,  etc.,         .  .  671 

To  retain  articles  received  by  him 

for  fourteen  days,  .  .  672 

Penalty  for  failure,  .  .  672 

To  report  stolen  goods  and  exhibit 

when  required,    .  .  .674 

Penalty  for  failure,  .  .  674 

Not  to  alter  or  deface  stolen  goods,  674 
Penalty  on  so  doing,  .  .  674 

Not  to  carry  on  business  of  pub- 
lican,     nor     purchase     pawn- 
tickets,    ....  675 
Penalty  on  so  doing,  .  .  675 

Not  to  take  articles  in  pledge,       .  675 
Penalty  on  so  doing,  .  .  675 

To  deliver  up  stolen  goods,  .  672 

Penalty  for  railure,  .  .  672 

To  detain  suspected  person  offer- 
ing goods  for  sale,  .  .  678 
In  absence  of  Magistrate  or  Buiigh 
Prosecutor,  Chief  Constable  to 
inquire       into      circumstances 
attending  possession  of  goods  by 
suspected  persons,          .            .  678 
Pawnoroker,  and  dealer  in  marine 
stores,  offences  by,  to  be  police 
offences,  ....  680 
Brothels,  suppression  of,                 .  642 
Complaint  of  Burgh  Prosecutor  as 

to  suspected,       .  .  .  643 

Constable  with  Ma^strate*s  war- 
ant  may  enter  and  take  occupier 
into  custody,       .  .  .  643 

Occupier  of,  .  .  .643 

Manager  of,  .  .  .  643 

Penalty  for  occupying  or  manag- 
ing, .  .  .  ^643 
Lease  of  house  voided  on  conviction 

of  keeping,  .  *  .  643 

Legal  rights  of  owners  not  affected 
by  conviction  of  offenders,         .  648 
Brought  Ferry,  .746 

Brougham,  see  Carriage. 
Builder,  notice  by,  to  Clerk  of  Com- 
missioners tnat  house  is  ready 
for  inspection,     .  .  .  290 

Or  owner  to  give  notice  that  house 
is  ready  for  occupation,  .  .  290 

Builders  to  give  notice,  with  plans 
and  sections,  to  Commissioners 
before  be^nning  to  build,  .  268 

To  give  notice,  with  plan  for  venti- 
lation, before  building  churches 
and  large  buildings,        .  .  291 

Building,  definition  of.         .  .6 
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Commissioners    may    decline    to 

grant   warrant   for   erection  of 

new  house  or,      .  .  .  273 

Up  of  dangerous  openings,  .  250 

Fences  to  be  put  up  to  separate, 

from  street,         .  .  .  297 

Materials   laid    on    streets  to  be 

lighted  at  night  and  fenced,       .  299 
Penalty  for  failure,  .  .  299 

To  be  removed  when  required,  .  300 
Penalty  for  failure,  .  .  300 

Erection  or  alteration  on  any  house 

or  building  without  sanction  of 

Commissioners,   .  .  .  276 

Penalty  for,  .  .  .276 

Affixing  sign,  etc.,  to,         .  .  625 

Affixing  act vertising  boards,  .  625 

Used  for  purpose  for  which  licence 

requireil,  ....  641 
Powers  of  Commissioners,  .  .    99 

Contracts,  existing,  .  .  520 

Contracts,  existing,   difference  in 

cost   of  work    when   executed 

according  to  Act,  .  .  520 

Boildingrs  not  to  be  erected  on  new 

street  until  formed,         .  .  237 

Fronting  links,  height  of,  .  .  241 

Height  of ,    .  .  .  .  241 

Abutting  on  two  streets,  height  of,  241 
New,  provisions  regarding,  .  286 

New,    rules    regarding,    may    be 

altered  by  ComuiisKioners  with 

SherifTs  approval  .  .  286 

New,  plans  of,        .  .  .  268 

Ventilation  of,         .  .  .291 

Inspection  of,         .  .  .  291 

Notice  by  Commissioners  to  take 

when  owner  not  found,  .  .  306 

Not  to  be  erected  over  sewers,  .  380 
Commissioners     may      demolish, 

erected  over  sewers,  or  fill  up 

vaults  or  cellars  under  streets,   .  380 
Ek^cted  over  sewers,  exi>enses  of 

demolishing,    or  of    filling   up 

vaultt»  and  cellars  under  streets, 

to  be  paid  by  persons  erecting,  .  380 
Ruinous,  sale  of,  how  to  be  carried 

out 309 

Appeal  against  determination    of 

Commissioners  as  to,       .  .  292 

Erection  and  alteration  of,  Dean  of 

Guild 311 

Erection  of,  along  new  street,  .  239 
Ruinous,  ....  244 
01>8tructions  or  projections  against,  266 
Ruinous,  belonging  to  two  or  more 

owners,  may  be  sold,      .  .  307 

Waste  and  ruinous,  within  burgh,  307 
Unfit  or  unsafe  for  occupation,  307-9 
Ruinous,    where    parties    cannot 

agree,       .  .  .  .307 

Belonging  to  two  or  more  owners,  307 
Notice  as  to  ruinous,  etc.,  where 

owner's  address  not  known,  to  be 

put  up  on  houses,  .  .  809 

Ruinous  or  dangerous,  to  be  taken 
'    down  or  secured, .  .  .303 


Bnildiiigi—  PAQB 

Dangerous,  occupiers  must  remove 

from 303 

Shoring  up  of,         .  .  .  303 

Dangerous,  complaint  to  Sheriff  by 

Surveyor  against  non-repair  of, .  303 
Municipal,  may  be  provided,         .  492 
Assessments  to  be  levied  for  acquisi- 
tion of,     .  .  .  .492 
Municipal,  money  to  be  borrowed 
on   security   of  assesKment  for 
acquisition,          .            .            .  492 
Valuation  of,          .           .  .  553 
Sheriff  may  order  owner  to  re-build 

or  secure,  .  .  .  303 

Ruinous,  inquiry  by  Sheriff  as  to,  303 
Shoring  up,  expenses  to  be  paid  by 

owners,     ....  303 
Precautions  during  construction  or 

repairs  of,  .  .  .  294 

Materials  of,  taken  down  may  be 

sold  by  Commissioners,  .  .  306 

Sale  of,  ruinous  houses,  and  areas,  308 
Ruinous,  notice  by  Commissioners 

asto,        .  .  .  .309 

Ruinous,  owners  to  put  in  proper 

state  of  repair,     .  .  .  309 

Ruinous,  Commissioners  may  apply 

to  Sheriff  for  warrant  to  sell,      .  309 
Sheriff  to  order  ruinous  build[ings 

to  be  valued  and  sold,    .  .  309 

Doors,  gates,   windows,  shutters, 
bars,  exceptions  to  opening  out- 
wards in  public,  .  .  .  266 
Regulations  resarding  existing,  for 

places  of  public  meetings,  etc.,  274 
Public,  lighting,  etc.,  of,    .  .285 

Public,  ingress  and  egress  to,        .  285 
Provisions  regarding  new.  .  .  286 

In    progress   of   construction    or 
alteration.     Commissioners     or 
their  Surveyor  may  inspect,    .  290 
Construction  of,  intended  as  places 

of  public  meetings,  .  .  291 

Fixing  of  public  clocks  against,     .  471 
Erection  of,  on  ground  filled  up 

with  offensive  matter,     .  .  289 

Existing,  used  for  public  meetings,  291 
Hoardings     and     fences     to    be 
put  up  before  erection  or  altera- 
tion of,     .  .  .  .297 
Penalty  for  failure,             .           .  297 
For  purposes  of  the  Act  to  be  pro- 
vided by  Commissioners,  .  492 
For  which  licence  is  required  may 

be  entered  by  constable,  .  642 

Not  to  be  defaced  nor  bills  stuck 

upon,       ....  618 
Order  by  Commissioners  to  venti- 
late  293 

Of  railway  company  exempt  from 

regulations,         .  .  .  737 

Proceedings,  rules,  and  regulations 

in,  .  .  .  .829 

Rules  for  new,        .  ,  .  752 

Rules  as  to  sites  for,  .  .  752 

Rules  as  to  walls,   .  .  .  752 

To  have  gutters  and  q[>0ttts,  .  763 
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Balls,  see  also  Cattle. 

At  large  in  public  places,   .  .  610 

Or  stallions^  exposing  to   public 
view,  serring  mare  or  cow,         .  610 
Bnrdeni  on  lands,  rates  to  be,         .  573 
Burgh,  definition  of,  .  .      8 

Definition  of,  under  this  Act,        .    59 

OfRegaUty,  .  .  .8 

Of  Barony,  ....      8 

Where  extended.  Commissioners 
to  pay  County  Council  propor- 
tion of  expenses  of  Register  of 
Voters,  .  .  .  .40 

Assessment  to  be  recoverable  be- 
yond,      .  .  .  .563 

Endorsements  of  decrees  or  war- 
rants executed  beyond,  .  .  563 

Removal  beyond,  of  persons  liable 
in  assessment,     .  .  .  563 

Rights  of  creditor  of,  not  to  be 
prejudiced  by  provisions  of 
Act 563 

Application  of  Act  not  to  relieve, 
from  payment  of  contributions 
under  Local  Acts  towards  police 
expenses,  .  .  .  563 

General  assessment,  cost  of  main- 
tenance of  foot-pavement  to  form 
part  of,    ....  565 

Seashore,  Commissioners  to  have 
jurisdiction  over  when  within,   .  480 

Recreation  grounds  to  be  either 
within  or  without,  .  .  486 

Recreation  grounds  not  to  be  be- 
yond two  miles  from,      .  .  486 

Parks  for  public  use.  Commis- 
sioners may  accept  management 
of,  in  or  near,      .  .  .  489 

Jurisdiction,  citation  of  owners 
residing  beyond,  .  .  .  525 

General  assessment,  publishing 
of,  .  .  .  .541 

General  assessment,  recovery  of 
exi>en8es  of  sewer  rate,    .  .515 

General  assessment,  appeal  against,  541 

General  assessment,  damage 
caused  by  mobs  to  be  i)aid  out 
of,  .  .  .  .549 

General  assessment,  projiortion 
may  be  levie<l,     .  .  .  549 

Fire-brigade  may  go  beyond  limits 
of,  in  certain  cases,         .  .  475 

Expenses  of  extinguishing  fires  be- 
yond limits  of,  by  whom  to  be 
borne,      ....  475 

Reasonable  charge  to  be  paid  for 
use  of  fire-engines  and  attend- 
ance of  firemen  in  cases  of  fires 
beyond  limits  of,  .  .  475 

Boundaries,  Sheriff  to  determine 
amount  of  expenses,  etc,  in  case 
of  fire  beyond.     .  .  .  475 

Contracts  may  oe  made  by  Com- 
missioners to  pay  out  of  burgh 
general  assessment  to  County 
Council,  sums  requisite  for  con- 
stabulary service  within,  .  141 


Bnrgli—  PA6I 

Police  Courts,  constables  to  give 

attendance  at,     .  .  .148 

General  assessment,  expenses  of 
special  constables  to  b«  paid  out 
oV  .  .  .  .  156 

Clerk  to  transmit  notice  of  build- 
ings being  ready  for  inspection 
to  Surveyor  of,    .  .  .290 

Dead  horses  not  to  be  conveyed 
within,  unless  in  a  covered  cart 
or  wa^^u,  .  .  .  469 

Surplus  water  may  be  supplied  to 

persons  outside,  .  .  .428 

Incorporated  by  Act  of  Parliament,      8 
Police,  definition  of,  .  .8 

General   assessment,    expense    of 

making  new  streets,        .  .  237 

Parliamentary,  definition  of,         .    14 
Royal,  definition  of,  .  .8 

Police,  definition  of,  .  .    15 

Commissionei^  to  fix  number  of 
constables    necessary    for,   and 
their  rank  and  designation,         .  136 
Distribution   of  constables   with- 
in. Chief  Constable  to  direct,     .  186 
Suspension  of  constables  within,  .  136 
Removal  of,  within  burgh,  .  136 

Of  Renfrew,  population  of,  deemed 
to  be  not  less  than  7000  for  pur- 
poses of  sec.  78  of  Act,  .  .  137 
Ot  Lerwick,  police,  population  of, 
deemed  to  be  not  less  than  7000 
for  puq)oses  of  sec  78  of  Act,  .  138 
Level  lines  to  be  marked  on  survey 

map  of,    .  .  .  .333 

To  be  formed  into  one  drainage 

district,    .  .  .  .355 

Sheriff  to  approve  of  division  of, 

into  separate  drainage  districts,    355 
Sewers  may  be  used  by  owners  and 

occupiers  beyond  limits  of,         .  3£2 
Reasonable   sum   to  be   paid   by 
owners   and    occupiers   beyond 
limits  of,  for  use  of  sewers,         .  £92 
Division  of,  into  wards      •  S^  23 

Survey  and  plans  of,  to  be  made,  .  332 
Lighting  of,  .  .156,828 

Cleansing  of,  .  .       166,  179 

Formation  of  streets  in,      .      179,  244 
Drainage  of.  .  .      395, 404 

Water  supply  of,     .  .  410,  et  seq. 

Water  to  oe  constantly  laid  on  at 
such  pressure  as  will  carry  same 
to  top  storey  of  highest  dwelling- 
house  within,      .  .  .  415 
Courts,  jurisdiction  of,       .       700,  734 
In  more  than  one  county,  jurisdic- 
tion where,          .           .           .91 
Voters  Registration  Act,  1856,     50,  58 
Bnrgli  Prosecutor,  complaints  and 
actions  to  be  at  instance  of,   700,  701 
On  complidnt  by  Magistrate  may 
grant  warrant  to  take  accused  or 
suspected  person  into  custody,     690 
BCagistrate  may  appoint,    .  .  689 
Not  to  be  responsible  for  acts  of 
interim  Burgh  Prosecutor,         ,  689 
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Duties,  powers,  and  privilegea  of, .  689 

Tenure  of  oflSce  of, .  .  .689 

Interim,      .  .  .  .689 

Depute,       .  .  .  .689 

Or  depute,  to  examine  witnesses  as 
to  cause  of  fire,    .  .  .475 

Persons  suspected  of  wilfld  fire- 
raising  not  to  be  bound  to  give 
evidence,  or  be  examined  by, 
relative  to  such  fire,        .  .  475 

Police  may  retain  possession  of  pre- 
mises in  which  fire  has  occurred 
till  case  reported  to,        .  .  475 

Salary  of,  to  be  fixed  by  Com- 
missioners and  paid  out  of  burgh 
assessment.  '       .  .  .  689 

May  be  Chief  Consteble,    .  .  136 

At  instance  of  Magistrate  may 
grant  warrant  to  search  for  stolen 
articl&«t,   .  .  .  .692 

Prosecutions  under  complaint  of, 
not  to  prejudice  complaints  at 
the  instance  of  others,    .  .  784 

To  be  prosecutor  in  Dean  of  Guild 
Court,      .  .  .  .828 

Action  of  damages  against,  .  729 

Proceedings  to  bo  at  instance  of, 

689,  690,  700,  701 

Signing  of  complaints  by  interim, 

689,690 

Complaint  by,  as  to  suspected 
brothels,  .  .  .       648, 644 

To  report  crimes  incompetent  in 
Police  Court  to  Procurator- 
Fiscal  of  county,  .      687,  688 

To  report  to  Commissioners  circum- 
stances of  prosecution  brought 
under  review,      .  .      782, 733 

Motion  by,  to  declare  bail-bonds 
and  bonds  of  caution  forfeited, 

714,  715 

Ruinous  buildings  may  be  sold  on 
petition  at  instance  of,    .      807,  808 

To  intimate  monthly  to  Collector, 
amount  of  fines,  .  .  .  724 

Liability  of  Commissioners  for  pro- 
ceedines  of,         .  .       732^  733 

Not  liable  for  damages  above  £5 
unless  malice  proved,      .  .  729 

Oflices  for,  .  .  .  .99 

In  absence  of.  Chief  Constable  to 
inquire  into  possession  of  goods 
by  suspected  persons,     .      678,  679 
Bnrgli  BnxTOsror  to  be  appointed  by 
Commissioners,   .  .  .  133 

May  also  be  Sanitary  Inspector,  or 
Inspector  of  Lighting,     .  .  183 

To  hold  oflSce  during  pleasure  of 
Commissioners,    .  .  .133 

May  be  Chief  Constable,  .  .  136 

May  enter  and  cleanse  dwelling- 
house  at  expense  of  owner,        .  174 

Drainage  plans  to  be  prepared  by,   835 

To  prepare  plans  of  new  works,  or 
alterations  of  existing  works,     .  335 

Sites  for  collection  and  sale  of  filth 
and   refuse  for  agricultural  or 
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other  purposes  to  be  pointed  out 
by.  .  .  .  .335 

To  define  and  describe  drainage 
districts,  and  alterations  thereon, 
on  plan  of  bui^h,  .  .  356 

To  certify  that  work  should  be 
executed,  where  objections  made 
against  drainage  works,  .  .  373 

To  furnish  estimates  before  execu- 
tion of  drainage  works,  .  .  378 

To  report  as  to  most  advanta^peous 
mode  of  constructing  drainage 
works,     .  .  .  .378 

To  inspeict  drains  and  cesspools,    .  400 

To  superintend  introduction  of  soil 
pipes  into  tenements,      .  .  404 

To  report  on  applications  for  erec- 
tion of  waste  pi{)es  to  communi- 
cate with  drains,  .  .  405 

To  inspect  buildings  in  course  of 
construction  or  alteration.         29-31 

Complaint  by,  as  to  dangerous 
buddings,  .  .  .301 

May  be  also  master  of  works,        .  327 

Plans  of  drainage  works  to  be  pre- 
pared by,  .  .  .335 

To  inspect  drains  repaired  before 
1)eing  covered,     .  .  .  400 

To  decide  difference  in  cost  of  work 
under  existing  building  contracts, 

520,  521 

Lighting  and  ventilation  to  be  to 
satisfaction  of,     .  .  .  294 

Notice  by,  to  keep  common  stairs 
in  repair, ....  284 

Offices  for,  .  .  .  .99 

Burghs,  exemption  of  certain  burghs, 
from  provisions  of  Act,  .        19,  745 

Police  arrangements  for  other,       .  141 

Divided  into  wards.  Sheriff  to  ad- 
just wards  and  Commissioners,  .    49 

Chief  officer  ofpolice  in,  to  be 
appointed  by  Chief  Constable    .    49 

Expenses  for  carrying  out  police 
arrangements  for  other,  to  be 
borne  by  County  Council,  .    49 

Constables,  additional  for,  tempo- 
rarily, to  be  appointed  by  Chief 
Constableof  county,  etc..  .  146 

Expenses  in  connection  witn  addi- 
tional constablas  in,        .  .  146 

Constables  may  be  detached  to  act 
in  other  counties  or,        .  .  147 

Regulations  to  be  prescribed  by 
Chief  Constable  for  guarding, 
patrolling,  and  watching  within,   148 

Parliamentanr,  Register  of  Voters  in 
elections  of  Commissioners  under 
Act  to  be  made  similar  to  Register 
of,  ....    49 

Number  of  Magistrates  in. .  .    71 

Royal  and  parliamentary,  Magis- 
strates  ana  Commissioners  under 
Act  to  have  like  powers  as  Magis- 
strates  and  Councillors  in,         .    78 

Contiguous  or  adjacent,  amalgama- 
tion of  administrations  of,  appli- 
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cation  to  Secretary  for  Scotland 
for  Provisioual  Order,     .  .     86 

Contiguous  or  adjacent,  execution 
of  joint  drainage  works  in,  appli- 
cation to  Secretary  for  Scotland 
for  Provisional  Order,     .  .     86 

Under  General  or  Local  Police  Acts, 
election  of  CommiHsioners  in,  42,  148 

First  election  of  Commissioners  in 
certain,     .  .  .  .43 

Or  baronies  not  affected  by  Act, 
patrimonial  rights  of  any  body 
of  feuars  administered  by  Town 
Councils  of,  .  .  .45 

Assessment,  male  bouseholders  not 
in  arrear  with,  eligible  as  Com- 
missioners, .  .  .46 

Where  situated  in  more  than  one 
county.  Secretary  for  Scotland 
to  appoint  Sheriff  to  perform 
duties  imposed  by  Act,   .  .    91 

Two  or  more  contiguous  or  ad- 
jacent, hall  and  offices  may  be 
provided  by,        .  .  .  103 

Contiguous,  bye-laws  to  be  made 
for  regulating  use  of  hall  and 
offices  for,  .  .  .103 

Contiguous  or  adjacent,  title  to 
property  acquired  by,  how  to  be 
taken,       .  .  .  .103 

Contiguous,  powers  of  sale  of  pro- 
perty acquired  by,  .  .  103 

Objections  to  declaration  of  popu- 
lous places  being,  .  .    25 

Sheriff  may  increase  or  lessen 
wards  in, .  .  .  .26 

Administered  under  Local  Police 
Act,  adoption  of  Act  in, .  .    31 

Constitution  of  police,        .  .    41 

Commissioners  present  in,  under 
General  or  Local  Police  Acts,  to 
remain  in  office  till  their  suc- 
cessors are  appointed,     .  .    42 

Supplied  with  water  under  Local 
Acts  before  3l8t  Dec.  1894,  pro- 
visions  of  Act  regarding  water 
sujaply  not  to  apply  to,  .  .437 

Existing,  Act  applicable  to,  except 
burghs  in  Schedule  II.,  .  .     19 

Created  under  Act,  application  of 
Act  to,     .  .  .  .    19 

Boundaries  of,         .  .  .22 

Populous  places  may  be  declared  to 
be,  of  wnich  population  less  than 
2000,        .  .  .  .24 

Populous  places  of  which  popula- 
tion exceeds  2000  to  be  found  and 
declared  to  be,     .  .  .24 

BnmtlBland,  see  Schedule  III.  (4),   .  747 
BnsineBB    premises,    conversion    of 

house  into,  .  .  .  277 

Satohers,  not  to  convey  carcases  in 
streets  exposed  to  view,  nor  to 
expose  same  outside  of  doors  and 
windows,  ....  619 

Not  to  use  mincing  machines  to 
annoyance  of  residents,  .  .  619 


PAOS 

B3ro-law8  as  to  beating  carpets,  .  494 

For  cleansing.  .  .  .179 

For  general  purposes,  .  .  493 

For  regulating  water  supply,  .  437 

For  regulation  of  porters,  messen- 
gers, chimney  -  sweepers,  golf 
cadies,  vendors  of  newspapers  or 
small  wares,         .  .  .  444 

For  reflation  of  slaughter-houses,  463 
Commissioners  may  make,  »o  far 
as  authorised  by  Act,  to  be  con- 
firmed by  Sheriff,  .  .  101 
Fixing  charges  for  use  of  weighing 

machines,.  .  .  .  657 

As  to  previous  convictions,  .  691 

Procedure     in     prosecutions     for 

offences  in  contravention  of,        .  700 
Breach  of,    .  .  .  .508 

Breach  of,  regulating  omnibn.<»es, 
tramway  cars,   auti   other  car- 
riages,     ....  489 
As  to  bathing  machines  and  bathing,  478 
For  regulation  of  persons  employed 

in  prevention  of  drowning,  .  479 

Seashore,  use  of,  to  be  made  for 

regulating,  .  .  .  480 

For   regulating   bathing    on   sea- 
shore,      ....  480 
For  regulation  of  riding  and  driving 

on  seashore,         .  .  .  482 

For  hiring  of  ponies  and  donkeys, .  482 
Made  by  Commissioners  as  to  public 

baths,  etc.,  to  be  posted  up  in,   .  492 
For  regulating  public  baths  and 

wash-houses,  etc.,  .  .  490 

As  to  public  baths,  publication  of,    492 
As  to  nuisances  in  streets,  .  .  493 

As  to  persons  selling  and  buying 

old  clothes,  .  .  .494 

As  to  public bleaching-greeus,  wash- 
houses  etc.,  .  .  .  494 
As  to  gymnasiums, .            .  .  494 
As  to  lighting  common  stairs  and 

courts,      ....  494 
As  to  fencing  ruinous  or  unclaimed 

lands  or  heritages,  .  .  494 

To  regulate  the  driving  of  cattle 

through  streets,   .  .  .  494 

As  to  preservation  of  links,  bleach- 

ing-greens,  etc.^   .  .  .  495 

As  to  securing  drift  wood, .  .  495 

To  enforce  provisions  of  Act  not 

specially  mentioned  therein,       .  495 
For  sanitary  purposes,        .  .  495 

For  inspecting  plac&s  where  horses 
are  killed  and  carrion  kept  or 
sold,         .  .  .  .495 

For  removing  contents  of  ash-pits, 

etc.,  .  .  .  .  495 

For  removing  contents  of  cesspool, 

etc.,         .  .  .  .495 

For  inspection  and  cleansing  of 
cisterns  used  by  two  or  more 
families,   .  .  .  .496 

For  removal  of  offensive  matter,    .  496 
For  removing  noxious   effects   of 
blood  boiling,  etc.  .  .  496 
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As  to  rag  depCts,    .  .  .  496 

For  reraoval  of  noxious  effects  of 

tanning,   ....  496 
For  removal  of  noxious  effiects  of 

soap-boiling,        .  .  .  496 

For  providing  that  cattle,  do^ 
poultry,  etc.,  shall  not  be  a  nuis- 
ance, ....  496 
For  prescribing  places  where  swine 
should  be  kept,  or  prohibiting 
their  being  kept, .  .  .  496 

To  require  owners  to  clean  closes, 

courts,  stairs,  etc.,  .  .  497 

For  paving  private  courts,  .  .  497 

For  cleaning  of  common  stairs,  .  497 
For  carrjring  out  provisions  of  Act  as 

to  dramage,  sou  pipes,  and  w.c.'s,  498 
May  be  repealed,    .  .  .  498 

May  be  enforced  by  penalties,       .  508 
To  be  confirmed  by  tne  Sheriff,     .  610 
Relating  to  sanitary  matters  to  be 
confirmed  by  Board  of  Super- 
vision,     ....  510 
Notice  of  confirmation,      ,  .  510 

Objections  to,  .  .  .510 

To  be  onen  to  inspection,   .  .610 

Fees  to  oe  paid  for  copies  of,  .  510 
To  be  observed  by  all  parties,  .  511 
To  be  authenticated  by  Clerk,  .  611 
Existing,  not  to  be  annulled,  save 

as  inconsistent  with  Act,  .  512 

Clerk  not  allowing  persons  to  in- 
spect, penalty  on,  .  .511 
May  be  altered  or  amended,          .  493 
Confirmation  of,      .           .  .  493 
Publication  of,        .           .  .511 
Authentication  of,  .           .           .  493 
Confirmation  of  Secretary  for  Scot- 
land,       ....  510 
Breach     of,    regulating    porters, 
sweeps,  golf  cadies,   newspaper 
and  small-wares  vendors,           .  444 
Constables  to  enforce  observance  of,  148 
Regulating  slaughter-houses,  pen- 
alties for  infringement  of,  not  to 
excee<l  £5  for  each  offence,  and 
10s.  per  day  in  case  of  a  con- 
tinuous violation  of,        .           .  463 
As   to   games   played   in    public 

parks,      .  .  .  .620 

As  to  carpet  beating,  .  .  494 

Of  Harbour  Commissioners,  etc,  .  626 
As  to  street  traffic,  .  .  .632 

Breach  of,  as  to  street  traffic,  .  632 
As  to  theatres,        .  .  .  639 

As  to  places  of  public  amusement,  641 
Breach  of,  as  to  tneatres,  penalty  for,  641 
For   regulating   use  of  hall   and 

offices  for  contiguous  buivhs.     .  103 
For  regulating  duties  of  Medical 
Officer  of  Health  and  Sanitary 
Inspector,  .  .  .133 

Approval  of,  by  Board  of  Super- 
vision,     ....  133 
Orders,  rules,  and  regulations  of 
Commissioners,  constables  to  en- 
force observance  of,        .  .  148 
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For  regulation  of  slaughter-houses,  463 
For  regulating  bathing  •  machines 

and  bathing,        .  .  .  478 

For  regulating  hackney  carriages, 

7o4,  et  9eq. 
Markets,      ....  445 
Penalty  for  injuring  or   defacing 
boards  on  which  bye-laws  placed 
for  publication,    .  .  .  606 

Enforcement  of,  by  constables,       ,  149 
Jurisdiction  in  regard   to  breach 
of,  .  .  .  .681 

^yres  and  stables  to  be  kept  clean 
by  occupiers  to  satisfaction  of 
Sanitary  Inspector,  .  .  176 

Penalty  for  fuilure,.  .  .  176 


Oab,  see  Carriage. 

Galimeii,  shelters  for,  may  be  erected,  443 

See  also  Drivers. 
GalxriolAt,  see  Carriage. 
Gabs,  cars,  etc.,  crossing  or  abreast,    624 
Cabstands,    .  .613 

Oadles,  golf,  may  be  licensed,  .  444 

Caldnlng  of  iron,  nuisance  by,        .  627 
Calf,  see  Cattle. 

OaUing  out  '*  coals," .  .  .623 

Campbeltown,  .747 

Canals,  basins  and  towing-paths  of, 
valuation  of,        .  .  .  553 

See  also  Street 
Candidates   for  Town   Council   at 
annual  municipal  elections,  in- 
timation to  Town  Clerk  of         .    78 
Withdrawal  of,  for  Town  Council,     79 
Canine  madness,       .  .635 

Cans,  chimney,  .  .  .753 

Car,  see  Carriage. 

Caravans,  .639 

Carcases,  conveying,  uncovered,  469,  619 
Cardsharpers,  687, 700 

Careless  driving  or  riding,    .  .  612 

Carpets,  bye-laws  as  to  beating,       .  494 
Beating,  penalty  for,  in   contra- 
vention of  bye-laws,       .  .  621 
Or  mats,  shaking  from  windows, 
penalty  for,         .           .  .619 
Camaffe,  definition  of,         .           .      8 
Repairing  in  public  places,            .  610 
Or    cart,    person    in    charge    of, 
without    means    of    regulating 
speed,      ....  611 
Penalty  for  failure  to  have  name 

and  address  of  owners  on,  .  625 

Or  cart,  driving  two  or  more  at 

the  same  time,    .  .  .  612 

Or  cart  furiously  ridden  or  driven,  612 
Penalty  for  not  driving,  properly,  612 
Or    cart,    slow,    allowmg    swift 

vehicle  to  pass,   .  .  .  612 

Or  cart  standing  longer  than  neces- 
sary in  public  place,       .  .  613 
Or  cart   conveying   articles  with 
risk  of  injury  to  public,  .  615 
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Pictures  and   placards  not  to  h« 
carried  upon    to  annoyance  or 
olMtruction  of  residents  or  pas- 
sengers,   .  .  .  .616 
Penalty  for  so  doing,          .  .  607 
Invalid,       .            .            .            .623 
Riding  on  or  hanging  on  to,  .  625 
Etc.,  of  persons  in  custody  may  be 

secured,  ....  694 
Proprietors  of,  see  Proprietors. 
Drivers  of,  see  Drivers. 
Oaixlagei  not  to  be  washed  with 
water  from  domestic  supply,      .  430 
Leaving  unattende<l,  .  .  7r>8 

Plying  for  hire  to  be  license<l.  .  437 
Hackney,  bye-laws  for  regulation 

of.  ...  .  759 

Hackney,  regulations  for,  .  439,  754 
Hackney,  damaging,  penalty  for,  .  759 
Hackney,  stands  for,  .  .  613 

Hackney,  jienalties  on  licences  and 

drivers,    ....  758 
Abreast  or  crossing,  .  .  624 

Carts,    etc.,    to   bear   name    and 

address  of  o^ner,  .  .  626 

In  charge  of  persons  under  four- 
teen years  or  age,  *  .  626 
Standing  across  street,       .  .  759 
Carrla^way  of  new  stieets,           .  241 
CarrlafiTOways  of  private  streets  to 
be  properly  levelled,       .            .  211 
Of  streets,   foot  -  pavements,  and 

footpaths,  control  of,      .  .179 

Posts  in,      .  .  .  .193 

Of  private  streets,  macadamising 
oi^  .  .  .  .212 

Carrion,  bye-laws  for  inspecting 
places  where  kept,  .  .  495 

Depots,  bye-laws  for  regulating,   ,  496 
Cars,  tramway,  re^ilatious  for,        .  439 
Cabs,  etc.,  crosamg  or  abreast,      .  624 
Hiding  on,  without  authority,       .  625 
Cart,  see  Carriage. 

Carter  of  coals  to  exhibit  and  deliver 
memorandum    of    weight    and 
price  of  coal  and  tare  of  cart,    .  659 
Penalty  for  failure,  .  .  659 

To  weigh  coals  as  required,  .  659 

Penalty  for  failure,  .  .  659 

Carts,  horses,  and  implements  of 
stabling  may  be  provided  by 
Commissioners,   .  .  .  167 

Weighing  of,  houses  and    places 

for,  may  be  provided,     .  .  445 

Repairing  in  public  place, .  .610 

Or  carriages,  person  in  charge  of, 
without    means    of    regulating 
speed,      ....  611 
Or  carriages,  driving  more  than 

two  at  same  time,  .  .  610 

Or  carriages  furiously  ridden  or 

driven.     .  .  .  .612 

Penalty  for  not  driving  properlv, .  612 
Or  carriages  standing  longer  than 

necessary  In  public  places,         .  613 
Or   carriages    conveying    articles 
with  risk  of  injury  to  passengers,  615 
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Carriages,  etc,  to  bear  name  and 

address  of  owner,  .  .  025 

Of  coals  to  exhibit   and   deliver 

memorandum  of  weight,   price, 

etc,  of  coals,       .  .  .  66© 

Casement  windows,  regulaUoDSM  to,  283 
Caiks,  tubs,  etc,  not  to  be  rolled 

upon  footways,    .  .  -  619 

Penalty  for  failure,  .  .  619 

Not  to  be  desBsed  or  hooped  on 

streets,     .  .  .  .621 

Penalty  for  failure,  .  -  607 

Casting:   vote,  Sheriff  to   hare,   at 

election  of  Commissioners,  .     44 

Preses  of  Commissioners'  meeting 

to  have  deliberative  and,  .     91 

Of  convener  of  committee,  .     95 

Catapults,  using,  penalty  for,  .  620 

Cattle,  definition  of ,  .  .  .8 

Dung  to  be  sold  by  Inspector  of 

Cleansing,  .  .  .176 

Or  horses  not  to  be  supplied  with 

water  from  domestic  supply,      .  450 
Weighing  of,  Markets  and  Fairs 

Act,     1887,    incorporation     of 

clauses  of,  .  .  .  445 

Not  to  be  slaughtered  elsewhere 

than     within    slaughter-houses 

provi<led  by  Commissioners,       .  465 
Sheds  in  Burghs  (Scotland)  Act, 

1 866,  j>rovisions  of,  to  be  enforced 

by  Burgh  Magistrates,    .  .  471 

Bye-laws  to  be  made  for  regulating 

the  driving  of,  through  streets,  .  494 
Bye-laws  for  preventing  nuisance 

through  keeping  of,        .  .  496 

Slaughtering  or  dressing  in  public 

place,       ....  611 
Stray,  to  be  impounded  and  sold, 

633,684 
Overdriven,  killed  in  public  place,  611 
Penalty  on  owner  of  stray,  .  633 

Power"  to  seize  diseased  or   sus- 

|>ected,     .  .  .  .662 

Magistrates'  power  to  deal  with 

such,        .  .  .  .662 

Penalty    for    bringing    diseased, 

through  street  or  into  market,   .  662 
Original  seller  of  diseased,  may  be 

proceede<l  against,  .  .  C^ 

Causes  cognisable  in  Police  Court,  .  681 
Incom)>etent  in  Police  Court,        .  681 
Cantewaylsg  of  streets  and  foot- 
ways,      .  .  .203,229 
Etc.,  of  private  streets,      .  .203 
Caution  for  good  behaviour, .      713,  71 4 
In  addition  to  imprisonment  or  fine,  713 
Of  offender  under   twelve   years 

of  age,     .  .  .  .  718 

Person  ordained  to  find,  may  be 

imprisoned  till  caution  found,    .  718 
Parents  or   guardians   not  liable 

to     imprisonment    for    failure 

to  find,     .  .  .  .713 

Form  of,  if  they  exercise  care  to 

control  offendmg  child,  .  .718 

Magistrate^  oi-der  to  find,  .  767 
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Bonds  of,    .  .  .      714,715 

In  RQspeniiioas  of  executions  of 

sentence, .  .  .      723, 724 

For  keeping  peace,.  .       725,726 

Bond  of,  forfeited,  .  .  .770 

Subscription  of  bond  of,     .  .  715 

For  appearance,  form  of  bond,      .  769 
Form  of  bond  for  good  behavionr,    769 
Oantioner  may  be  proceeded  anunst, 
if  bond  of  cantion  forfeited,  714,  716 
In     bonds     may    subscribe     by 

mark,  ....  715 
Warrant  to  charge  and  imprison,  .  771 
Execution  of  charge  upon,  .771 

OeUan  and  Tault«  under  streets  not 
to  be  made  without  consent  of 
Commissioners,  .  .       880,  ?81 

Not  to  interfere  with  sewers,    380,  381 
Entrance   to,  to   be  covered   by 

owners,  ....  266 
Penalty  for  failure,  .  .  266 

And  vaults,  leaving  open  or  un- 
guarded, ....  622 
Commissioners  may  demolish,  880,  881 
^t  also  Lands  and  Premises. 
Certiflcate  of  building  fit  for  occum- 
tion,         .  .  .       290,291 

Of  Treasurer  as  to  expenses  of  new 

streets,    .  .       239, 240 

Of  Medical  Officer  or  Sanitary  In- 
spector,  .  .  .      289, 290 
By  Surveyor  that  house  fit   for 

occupation,         .  .      290,  291 

By  Collector  of  rates,         .  .  760 

By  Collector  of  aiTcars  of  rates,    .  575 
By  Collector,  written  on  Roll  of 

Assessment,         .  .  773 

Of  demand  and  refusal  to  pay  ex- 
penses of  removing  dangerous 
building, .  .  .       805,  806 

Of  entry  m  Register  of  Bonds  to 
be  endorsed  on  bonds  over 
assessments,        .  .      588, 589 

Certificates  to  be  entered   in  the 
Register    of    Plans    and     Sec- 
tions,      .  .  .      290,  291 
Breaches  of,  under  Public-houses 
Acts,        .           .           .      786,737 
Oertifled   copy   of   deliverance    in 
investigations    by    Sheriffs    of 
more  than  one  county,   to  be 
warrant    to    Sheriff -Clerk    to 
record   deliverance   in    Sheriff- 
Court  books  of  his  county,         .    90 
Certifyiii£^  buUdiugs  before  occupa- 
tion,       .           .           .290,291 
Oesspools,  drains   may  lead   into, 
until  sewers  made,         .  .  397 
Penalty  for  constructing,  contrary 
to  regulations,  and  for  failure  to 
stop  up  when  required,  .  .  401 
Penalty  for  introducing  ashes  into,  405 
And  branch  drains  to  be  kept  in 

good  order  by  owner,      .  .  3P8 

And  drains,  inspection  of,  .  400 

Or  drains,  alterations,  etc.,  of.  Com- 
missioners may  cause  to  be  made,  401 
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Coostmction,  etc.,  of,        .  .  407 

Etc.,  to  be  removed   by  owners 

after  notice,        .  .      407, 408 

To  be  water-tight,  covered  over, 

and  ventilated,    .  .  .  407 

Bye-laws  to  be  made  for  removal 
of  contents  of,     .  .      495,496 

Cliain-droppen,  how  to  be  dealt 
with,        .  .  687,688,701,702 

Penalty  on,  .  .687,688 

Complaint  against,  .      701,  702 

Challenge  of  non-compliance  with 
statutory  provisions  as  to  fixing 
of  boundaries  must  be  made 
within  three  years,         .  35, 36 

Cbamberlaln,      Lord,      statutory 

powers  of.  .  .  .  638 

CliaiidlerB,  ship,  general,  .  680 

Cliaxmel  Islands,  enforcing  warrantN 

in,  .  .  .      698,699 

Channels  or  gutters  with  gratings 
or  gullies.  Commissioners  may 
cause  to  be  made,  .  .211 

Chapel,  set  Church. 
Charge  to  cautioners  to  pay,  form 
of,  ...  .  771 

On  assessments  imposed  under 
Act,  expenses  as  to  Provisional 
Orders  to  be  a,    .  .  .89 

Extract  of,  .  .  .  .  716 

Do.         form  of,  .  .  772 

And  imprison  cautioner,  warrant  to,  771 
Charges,  costs,  etc..  Secretary  for 
Scotland  may  make  order  as  to, 

244,  245 

And  costs  of  ventilating   sewers 

and  drains  to  be  a  charge  against 

"  general  sewer  rate  "  or  **  special 

sewer  rate,"        .  .  .  882 

To  be  made  for  the  use  of  public 

baths,  etc.,  .  .  .491 

Clothes  of  parties  failing  to  pay 
for  use  of  public  baths  may  be 
retained,  ....  491 
Su  also  Fees. 
Chariot,  see  Carriage. 
Charitable  institutions— articles  be- 
longing to,  or  tickets  issued  by,    677 
Penalty  on  pawnbrokers,  etc.,  re- 
ceiving  or   purchasing    tickets 
issued  by,  .  .  .  677 

Cheating 646 

Chief  Constable,  appointment  of,    136-8 
To  have  direction  of  special  con- 
stables when  on  duty,    .  .156 
To  keep  roll  of  special  constables,    156 
May  appoint  temporary  substitute,  158 
May,  with  sanction  of  Chief  Magis- 
trate, appoint   additional   con- 
stables for  special  occasions,      .  146 
Duties  of,    .            .           .       148,  149 
To  prescribe  regulations  for  con- 
stables,   .           .           .       148,  149 
Declaration  to  be  made  by,      140,  141 
Powers  and  privileges  of,  .           .141 
Chief  officer  of  i>olice  in  burgh  to  be 
appointed  by  Chief  Constable,  141-3 
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Chief  officer  of  police  in  bargh  mav 
be  appointed  toaiiyoffice  in  burgh 
which  Chief  Constable  can  hold,  141-8 
Chief  officer  of  police  may  be  Fire- 
master,  and  shall  be  Superin- 
tendent of  Fire-brigade,  .  472,  473 
To  appoint  constables  subject  to 
regulations  of  Secretary  for 
ScoUand,  .  .  136-8 

May  hold  offices  of  Burgh  Prose- 
cutor, etc.,  .  .  136-8 
For  two  or  more  burghs  may  be 

same  person,        .  .  136-8 

Not  removable  unless  with  appro- 
bation of  Chief  Magistrate  of 
burgh  and  Sheriff,  or,  in  case  of 
their  differing  in  opinion,  of 
Secretary  for  Scotland,  .  136-8 

May  be  suspended  by  MagUtrates, 
with  Sheriff  s  consent,  pending  in- 
quiry with  view  to  his  removal,  136-8 
May  be  appointed  to  any  one  or 

more  of  certain  offices,    .  136-8 

If  Commissioners  fail  to  appoint 
Chief  Constable,  they  may  be 
ordained  to  do  so  by  Order  in 
Council,  .  .  .  136-8 

Obief  Kagistrate,  ste  Magistrate. 
Election  of,  .  .  .71 

Tenure  of  office  of, .  .  .    76 

To  be  preses  at  meetings  of  Com- 
missioners, .  .  91,  92 
Oblldreii,restriotion  as  to  vending  by,  445 
Penalty  on  persons  suffering,  to 

vend  newspapers,  etc.,    .  .  445 

Penalty    on    ]terHons    supplying 
newspapers,  etc.,  for  tne  pur- 
pose of  sale  by    .  .  .  445 
Penalty  on  persons  sending  out, 

to  beg,     .  .  .  .653 

Exposure  of,  .  .  .  650 

Penalty  for,  .  .  .650 

Offences  by,  .  .  .713 

Cbimney,  penalty  for  wilfully  setting 
on  fire,     ....  713 
Allowing  to  catch  fire,        .  .  472 

Sweepers  may  be  licensed,        444,  445 
Sweepers,  Magistrates  may  make 

regulations  as  to,  .       444,  445 

Penalty  for  breach,  .      444,  445 

Cans,  ....  753 

Heads  to  be  stayed,  .  .  753 

Regulations  as  to,  .  .  .  753 

Oboleora,  ue  Infectious  Diseases. 
Cburob,  regulations  as  to  building 

of,  .  .  .      291,292 

Obnrobet,  plans  for  ventilating,  to  be 
submitted  to  Commissioners  be- 
fore commencing  to  build,    291,  292 
Notices  not   to    be   stuck   upon, 

without  authority,  .  .  618 

Penalty  for  so  doing,  .  .  607 

Older,  etc,     .  .  .642 

Oigan,  place  for  sale  of,  hours  of 

opening  and  closing  of,  .  .  597 

Oironlt  Oourt,  .717 

Ctronlatlzijr  sham  bank  notes,         .  606 
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Oircns,  .  .  638,  639,  642,  643 

Oiitems  supplying  w.-c.'s  to  have 
no  communication  therewith,  ex- 
cept service  pipe,  .  .  406 

And  pumps  for  supply  of  water  to 
public  oaths  and  wash-houses 
may  be  constructed,       .       410,  411 

Water  for  domestic  use  way  be 
taken  direct  from  main  pipes, 
and  not  from,      .  .  .  427 

Bye-laws  for  inspection  and  cleans- 
ing, where  used  by  two  or  more 
families,  ....  496 
Oltation,  burgh  jurisdiction,  .  525 

Of  parties  chained  with  offence,  696, 697 

Mode  of,      .  .  .       696,  697 

Beyond  bounds,      .  .       698,  699 

Plea  of  want  of,      .  .       701,702 

May  be  proved  by  execution  of 
officer,  or  by  his  oath,     .       696,  697 

Of  witnesses  or  havers,      696,  697,  710 

Of  witnesses  or  havers,  form  of,     .  764 

Failure  to  obey,  form  of  warrant 
to  apprehend  witness  for,  .  765 

To  Commissioners  to  attend  meet- 
ings to  be  given  personally,  or  at 
dwelling-houses  or  places  of  busi- 
ness,        .  .  .  91,92 

Of  owners  residing  beyond  burgh,     525 

«Sm  also  Notice,  Intimation. 
OlTll  debt,  form  of  procedure  where 
sum  recoverable  as,         .  .  735 

Jurisdiction  of  Magistrates, 

159,  160,  785 
Olatm   for   damages   for   wrongous 
imprisonment,     .  .       695,  696 

Against  Public  Prosecutor,  729,  et  seq, 
deaaincr  horses  or  other  animals  in 

street,      ....  610 

Windows,    .  .  .       621,  622 

Cleansing,  Inspector  of,  to  be  ap- 
pointed, .  .  .129,  130 

Inspector  of,  to  hold  office  during 
pleasure  of  Commissioners,    133,  134 

Dust,  etc,  collected  to  be  vested 
in  Commissioners,  .       165,  166 

Commissioners  may  provide  lands, 
etc.,  for  deposit  of  soil  and 
materials,  .  .  .  167 

Removal  of  dust,  ashes,  and  other 
refiise,      .  .  .168,  169 

Public  conveniences,  .  .  169 

Streets  to  be  watered,  and  wells, 
pumps,  etc.,  provided,    .       169, 170 

Scavengers,.  .  .  .170 

Penalty  for  obstructing  scavengers,  171 

Penalty  on  persons,  other  than 
scavengers,  removing  dirt,  .  171 

Sweeping  and  washing  of  common 
stairs,      .  .  .171,  172 

Sweeping  and  washing  of  commen 
passages,  .  .  .       171,  172 

Unoccupied  flats  or  storeys  in  com- 
mon stairs,  .  .       171,  172 

Penalty  for  faUure,  .      171, 172 

Foot- pavements  to  be  swept  by 
the  Commissioners,         .  .  178 
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Common  stairs  and  hoases  let  for 
short  periods  to  be  cleansed  by 
owners,    ....  174 

Penalty  for  failnre,  .  .  174 

Surveyor,  Medical  OflBcer,  or  In- 
spector may  enter  and  cleanse 
dwelling-houses,  etc.,  at  expense 
of  owner, .  .  .  .174 

Penalty  on  keeping  dwelling-house 
in  dirty  condition,  .  .  176 

Areas,  etc.,  to  be  cleansed  by 
occupiers,  .  .  .175 

Definition  of  the  word  "occupiers " 
in  this  section,     .  •  .175 

Stables  and  byres  to  be  kept  clean,  176 

Horse  and  cow  dimg  to  be  kept  off 
the  streets,  .  .  .  176 

Dungsteads  to  be  cleaned  out,  176,  177 

As  to  removal  of  dung,       .  .  177 

Penalty  for  conveying  offensive 
matter  at  improper  timen,  .  178 

As  to  laying  down  dung  on  fields, 
nursery  or  garden  grounds,        .  179 

Commissioners  may  make  bye- 
laws,        ....  179 

Complaints  to  be  entered  in  a  book 
kept  by  Inspector  of  Cleansing, 

129,  180 

Their  truth  to  be  inqnired  into  and 
reported  upon  by  him  to  Com- 
missioners, .  .       129, 130 

Book  to  be  open  to  inspection  of 
any  householder,  etc.,  129,  180 

Chief  Constable  may  be  appointed 
Inspector  of  Cleansing,  .  186-8 

Duties  of  Commissioners  as  to,  of 
streets,     .  .  .       165,  166 

Bye-laws  as  to,       .  .       497, 498 

Clerk,  definition  of,   .  .  .8 

To  come  in  place  of  Assessor  and 
Town-Clerk  in  making  up  Regis- 
ter of  Voters,       .  .  49,  60 

To  Commissioners  to  supply 
printed  copies  of  Register  of 
Voters,     .  .  .67,68 

To  Commissioners,  or  other  quali- 
fied person  to  be  appointeiid  by 
him,  to  be  Returning  Officer  in 
event  of  Returning  Officer  declin- 
to  art,  or  Commissioners  failing 
to  appoint  one,    .  .  .67 

Town,  intimation  to,  of  candidates 
for  Town  Council  at  annual  muni- 
cipal elections,    .  .  78,  79 

Of  Court,  in  investigations  con- 
ducted by  Sheriffs  of  more  than 
one  county,  Sheriff-Clerk,  senior, 
tobe,        .  .  .90 

On  requisition  to,  special  meetings 
of  Commissioners  maybe  called,  93, 94 

May  accept  service  in  actions 
af^inst  Commissioners,  .  .  102 

Duties  of,    .  .  .  .106 

To  Commissioners  to  be  appointe<l,  106 

Or  his  partner,  or  persons  in  his 
employ,  not  to  act  as  agent  or 
solicitor  in  Police  Court,  .  108 
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To  countersign  drafts  on  bank 
account,  .  .  .       114,  115 

And  Treasurer  not  to  be  same 
person,     .  .       115,  116 

And  Treasurer,  penalty  of  £100  for 
acting  as  both,     .  .       115,  116 

Of  Dean  of  Guild  Court  to  be 
Clerk  to  Commissioners,  .  828 

Penalty  on,  failing  to  allow  inspec- 
tion of  bye-laws, .  .  .511 

Not  allowing  persons  to  insitect 
bye-laws,  .  .  .511 

To  authenticate  bye-laws,  .       611,  512 

Or  Collector,  notices  as  to  rates 
and  appeals  to  be  given  by,   575,  576 

To  Commissioners,  re^ster  of 
bonds  over  assessments  to  be 
kept  at  office  of.  .  .       588,  589 

Refusing  to  allow  public  to  inspect 
register  of  bonds,  .       588,  589 

And  Treasurer  to  sign  certificate 
of  entry  of  register  of  bonds,  588,  589 

Of  Police  Court,      .  .       688,689 

Of  companies,  etc.,  590,  698,  724 

Of  Court,  consignment  in  hands  of, 

723,724 

Of  Court,  fines  to  be  paid  to,         .  724 

Town,  9U  Town. 

Sheriff,  tee  Sheriff. 
Glerks  may  be  appointed  by  Com- 
missioners, .  .  .99 
Clocks,  public,  may  be  provided  and 
maintained,          ..          .       471,  472 

Public,  lighting  of, .  .      471,  472 

Public,  fixing  of  against  buildings, 

471,472 
ClOtM,  bye-laws  for  cleaning  of,        .  497 

See  also  Street. 
CIOMtB,  Water,  to  be  provided  in 
houses,     ....  402 

To  be  provided  in  public-houses, 
etc.,         .  .  .408,409 

Penalty  for  failure  to  provide,  408,  409 

See  also  Water. 
Clothee  not  to  be  hung  on  rails  or 
fences,      .  .  .  .617 

Penalty  for  so  doing,  .  .617 

Not  to  be  hung  across  streets  nor 
out  of  windows,  .  .  .619 

Penalty  for  so  doing,  .  .  619 

Of  parties  failing  to  pay  for  use  of 
public  baths  may  be  retained,    .  491 

Old.  bye-laws  as  to  dealers  in,       .  493 
doUiiiiff  issued  by  charitable  insti- 
tutions,   .  .  .  .677 
Coach,  see  Carriage. 

Coal,  annoyance  by  shouting,  .  623 

Coals,  weighing  of.  Commissioners 
may  provide  portable  machines 
for,  to  enable  inhabitants  to  re- 
weigh  their  coals  at  their  own 
expense,  ....  658 

Chief  Constable  or  other  officer 
may  canse  coals  offered  for  sale 
to  be  re-weighe«l,  .  .  658 

Retailers  of  coals  to  have  scales  for, 
and  must  weigh  the  same  when 


Digitized  by  V3OOQ IC 


852 


BURGH  POLICE  (SCOTLAND)  ACT,  1892. 


Ooall—  PA.OB 

reqaired  by  purchaser  or  officer 
of  police,  .  .  .  .658 

Penalty  for  reAising  so  to  weigh 
coals,       .  .  .  .658 

Not  to  be  laid  on  streets,   .  .  621 

Penalty  for  so  doing,  .  .  621 

Dealers  in,  tee  Dealers. 

Coal  vendors  shouting  or  calling 
out,  etc.,  .  .  .  .623 

Penalty  for  so  doing,  .  .  623 

Regulations  as  to  sale  of  coals 
equal  to  or  exceeding  half  a  ton,  659 

Account  or  memorandum  for,  shall 
be  exhibited  to  constable  on  de- 
mand,     ....  659 

Must  be  delivered  to  purcliaser  on 
arrival  at  place  of  delivery,        .  659 

Penalty  for  failure,  .  .  659 

Penalty  on  driver  refusing  to  weigh 
or  assist  in  weighing,  on  being 
desired,    .  .  .  .659 

Quantities  of,  not  exceeding  two 
hundredweight,  sold  from  carts, 
to  be  kept  in  bags  or  boxes  pro- 
perly labelled,     .  .  .660 

Re-weighing  of,       .  658,  660,  661 

Penalties  for  fraudulently  weighing 
of,  .  .  .      660,661 

Ooattoldge,  .  .747 

Coffee-bouse,.  .642 

Oollection  and  sale  of  refuse,  etc., 

165,  166,  835,  359,  360 

For  agricultural  or  other  purposes, 
sites  for,  ....  836 

Of  special  rates,      ,  ,      573, 674 

Of  fines,  etc,  .  .  .  724 

Calleotor,  detinition  of,        .  .      8 

And  Treasurer  to  be  appointed,    .  109 

And  Treasurer  convicted  of  wil- 
fully secreting  or  not  accounting 
for  moneys,         .  .  .109 

To  lodge  moneys  in  bank,  .       114,  115 

And  Treasurer  may  be  same  iier- 
son,  .  .  .116,  116 

Or  other  officer  appointed  by  Com- 
missioners  to  prepare  Assessment 
Roll.        .  .  .       558,659 

Appeal  against  oppressive  proceed- 
ings of,  under  warrant  for  re- 
covery of  assessments,    .      661,  662 

Death,  resignation,  or  removal  of, 
not  to  affect  proceedings  for  re- 
covery of  assessments,    .      662,  663 

Duties  of,    .  .  .       114,116 

To  grant  certificates  of  arrears  of  rates  575 

Penalty  on,  for  failing  to  account 
for  money  received,        .  .  109 

Of  rates  to  grant  certificate  in 
form  of  Schedule  of  Act,        675, 760 

Notices  as  to  rates  and  appeals  to 
be  given  by  Clerk  or,      .       675,  676 

Of  fines,      .  .  .      714,715 

Certificate  by,  written  on  roll  of 
assessment,         .  .  .  773 

OoUeoton   may  be   appointed   by 
Commissioners,   .  .  .99 

Insolvency  of  Treasurers  or,         .  116 
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OOlt,  9tt  Cattle. 

Ctombnitlble  material,  leaving  with- 
out proper  precaution,    .      624,  753 
Ctommenoement  of  Act,  3 

Assessments  imposed  prior  to,  of 
Act,  not  affected  by  Act,  36,  37 

Officers  appointed  prior  to,  to  con- 
tinue in  office  until  suspended 
or  legally  removed,         .  36, 37 

Of     prosecutions     within     three 
months,   ....  728 
Oommiuionen,  definition  of,  .      9 

Or  Town  Council  may  state  objec- 
tions to  populous  places  being 
declared  burghs, .  .  .25 

May  bring  under  consideration  of 
Sherifi'  accidental  errors  in  defin- 
ing boundaries,   .  .  25, 26 

Notice  to  be  given  of  special  meet- 
ing of,  for  adoption  of  resolution 
to  extend  boundaries,     .  .    28 

Under  this  Act,  proiierty  invested 
in,  .  .  .    43,91,92 

May  apply  for  revision  of  bound- 
aries of  burghs,   .  .  26, 27 

Of  Police,  adoption  of  Act  by,     31,  32 

To  apply  to  Sherifi"  to  divide  buigh 
into  wards,  .  .  26, 27 

May  resolve  to  extend  police 
boundaries,         .  .  .28 

May  present  petition  to  Sheriff  for 
confirmation  of  resolution  to 
extend  boundaries.         .  .    28 

Appeals  against  resolutions  of,     29,  30 

Plans  of  new  boundaries  to  be 
sent  to  Board  of  Agriculture  by,    31 

Statutory  requirements  as  to  fixing 
boundaries,  and  election  of  Com- 
missioners deemed  to  be  com- 
plied with,  .  .  35,86 

Powers  and  duties  under  General 
Police  Acts  vested  in  Commis- 
sioners under  Act,  .  .    37 

Powers  and  duties  of  Local 
Authorities  under  Public  Health 
Act,  transferred  to,        .  .88 

SherifTs  decision  in  disputes 
final,        .  .  .  .88 

Proportion  of  expense  of  Register 
of  Voters  to  be  paid  by,  to 
County  Council,  where  bound- 
aries of  burghs  are  situated,       .    40 

Under  Act,  Municipal  Authority 
tobe,       .  .  .  .41 

Under  Act  till  first  annual  election 
of  Municiiml  Authority,  Police 
Commissioners  under  General  or 
Local  Police  Acts  to  be,  .    41 

Number  of,  and  order  in  which 
they  shall  vacate  office,  to  be 
fixed  by  Sheriff,  .  .  .42 

Finality  of  SherifTs  deliverances 
in  questions  relating  to  election 
of,  .  .  .42,44,45 

Under  Act,  election  of,  in  burghs 
under  General  or  Local  Police 
Acts,        .  .  .  .42 


Digitized  by  V3OOQ IC 


GENERAL  INDEX. 


853 


OommlBsionen—  paqb 

In  burghs  under  General  or  Local 
Police  Acts  to  remain  in  ofiico 
till  succeMors  appointed  under 
this  Act.  .  .  .  .42 

Sheriff  to  fix  number,  when  increase 
or  decrease  necessary,     .  .     42 

First  election  of,  in  certain 
burghs,     .  .  .  .43 

Householders  in  Assessor's  list 
entitled  to  vote  in  election 
of,  .  .  .  .43 

Election  to  be  conducted  by 
Sheriff,  and  to  be  by  ballot,      44,  45 

First  meeting  of,'  Sheriff  to  pre- 
side,        .  .  .  44, 45 

Procedure  at  election  of,    .  .    46 

Persons  eligible  for  election  as,     .    46 

Number  of,  according  to  popula- 
tion,        .  .  .  .49 

If  burgh  is  divided  into  wards,  the 
nunioer  to  be  settled  and  adj  usted 
by  Sheriff,  .  .  .49 

Nine,  to  be  elected  where  popula- 
tion less  than  10,000,  unless 
Sheriff  fixes  number  at  twelve,  .     49 

In  each  ward  to  be,  as  nearly  as 
may  be,  three      .  .  .49 

Twelve,  to  be  elected  where  popu- 
lation is  between  10,000  and 
20,000,     .  .  .  .49 

Fifteen,  to  be  elected  where  popu- 
lation is  between  20,000  and 
50,000,     .  .  .  .49 

Eighteen,  to  be  elected  where 
population  is  between  50,000 
and  100,000,        .  .  .49 

Twenty-four,  to  be  elected  where 
population  is  over  100,000.        .    49 

R^B^ister  of  Voters  in  election  of, 
to  be  similar  to  Register  of 
Parliamentary  Burghs,  .  49,  50 

Future  election  of,  to  be  same  as 
election  of  Town  Councillors  in 
burgh,      .  .  .  59, 60 

Double  return  of,    .  .  59,  60 

Provision  in  the  case  of  any  burgh 
situated  in  any  island  of  Scot- 
land,       .  .  .  59, 60 

To  determine  by  vote  which  of 
candidates  to  be  preferred  in 
case  of  eouality  of  votes,  59,  60 

To  supply  deticiencjr  in  number  of 
Commissioners,  in  event  of 
whole  number  not  being  elect- 
ed, .  .  .  59,60 

Where  Returning  Officer  declines 
to  act,  Commissioners  to  appoint 
one,  or  the  Clerk  to  act,  .    67 

Expenses  of  election  of,  to  be 
aefrayed  out  of  assessments,      .    70 

At  first  meeting  to  elect  Magis- 
trates of  Police,  the  number  to 
be  in  proportion  to  population,  70,  71 

Retirement  of,        .  .  .76 

At  first  meeting  to  elect  Police 
Magistrates,        .  .  .70 

One-third  of  to  retire  annually,   .    76 


OommiBsionerfr—  paqb 

And  Magistrates  to  have  like 
powers  as  Magistrates  and  Coun- 
cillors in  royal  and  itarliamentary 
burghs,    .  .  .  .78 

Or  Sheriff  to  hold  inquiry  in 
applications  for  Provisional 
Orders,    .  .  .  .89 

Citations  to  attend  meetings  to  be 
given  personally,  or  at  awelling 
or  busmess  houses,  .  91,  92 

Acceptance  of  office,  .  ,    46 

Resignation  of,       .  .  .    46 

Re-election  of,        .  .  .    46 

Municipal  iunsdiction  to  vest  in,  .    82 

To  be  Ix)cal  Authority  under  Public 
Health  Act.         .  .  .83 

May  apply  to  Secretary  for  Scot- 
land for  Provisional  Order  alter- 
ing and  distributing  number  of 
Commissioners,   .  .  85,  86 

Application  for  Provisional  Order 
for  special  powers,  .  86,  87 

Procedure  in  applications  for  Pro- 
visional Orders,  .  .  .89 

No  proceeding  to  be  invalidated  in 
consequence  of  omission  to  send 
notice,     .  .  .  91,  92 

Meetings  of,  .  .  91, 92 

President  at,  .  .  91,  92 

Preses  at,  to  have  deliberative  and 
casting  vote,       .  .  91, 92 

Quorum,     ...  91, 92 

May  grant  leave  of  absence  to  a 
Commissioner,    .  .  .93 

Not  attending  meetings  for  six 
mouths  without  leave,  ipso  facto 
vacate  office,        .  .  .93 

Special  meetinjgs  may  be  called  on 
rec^uisition,         .  .  93,  94 

Meetings  of,  may  be  adjourned,    .    94 

Power  to  appoint  committees,  to 
name  the  convener,  and  to  fix 
number  which  shall  form  a 
quorum,  .  .  .  .95 

Convener  to  have  deliberative  and 
casting  vote,        .  .  .95 

To  be  a  body  corporate,  having  a 
common  seal,      .  .  .96 

Money  authorised  to  be  raisetl  for 
purposes  of  Act  to  be  estimated, 
assessed,  levied,  and  applied, 
etc,  by,  .  .  .  .97 

May  appoint  clerks,  etc.,  and  to 
remove  or  suspend  them,  .    99 

*  To  fix  number  and  description  of 
officers  to  be  employed  in  execu- 
tion of  Act,  and  wages  to  be 
paid  them,  .  .  .99 

To  increase  or  diminish  numbers 
of  officers,.  .  .  .99 

Purchase  and  sale  of  lands  by,  99,  100 

To  make  regulations  for  govern- 
ment of  officers,  .  .  .99 

Taking  or  giving  in  feu  of  lands 
by,  .  .  .        99,100 

Powers  and  duties  of,        .  .96 

Building  powers  of,  .        99, 100 
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May  make  necesAary  rules,  orders, 
and  regulatious  (not  requiring 
Sheriff's  couflrraation),  and  bye- 
laws  (to  be  contirmed  by 
Sheriff),    -  .  .  .101 

Actions  by  or  against,  how  to  be 
brought,  .  .  .  .102 

In  actions  against,  Clerk  may 
accept  service,     .  .  .  102 

Of  two  or  more  contiguous  burghs 
may  purchase  lands  and  build 
thereon  a  hall  and  offices,      102,  103 

Title  to  such  lands,  how  taken, 

102,103 

May  contract  for  execution  of 
works,     .  .  .  .103 

Bank  account  in  name  of,  .       114, 115 

Books  of  accounts  to  be  kept  by, 

116,  117 

Books  of  accounts,  inspection  of, 

116, 117 

Penalty  for  refusing  inspection,  116, 117 

Not  to  hold  places  of  profit  under 
Act,         .  .  .       121,122 

Vacating  office  to  vacate  other 
municipal  offices,  .         93,  128 

Corporate  name  of,  .  .96 

Deeds,  contracts,  etc. ,  to  be  granted 
in  corporate  name  of,     .  .96 

Moneys  arising  from  assessments 
and  all  other  property  to  be 
vested  in,  ...  104 

Application  by,  to  Sheriff  for  power 
under  LAnds  Clauses  Acts,    104,  105 

Procedure  in  applications,        104,  105 

To  appoint  a  Clerk,  .  .  106 

To  appoint  a  Treasurer  and 
Collector,  .  .  .109 

Bond  to  be  grante<l  to,  by  Treas- 
urer and  Collector,  .  .  109 

May  appoint  same  person  to  lie 
Treasurer  and  Collector,        115,  116 

To  make  out  and  have  printed 
annual  account  of  income  and 
expenditure,        .  .       118,  119 

Inspection  of  same,  .       118,  119 

To  lay  accounts  with  books  and 
vouchers  before  Auditor,  .  120 

To  appoint  Inspector  of  Cleaifsing. 

129,  130 

To  appoint  Inspector  of  Lighting, 

129, 130 

To  appoint  Sanitary  Inspector,     .  131 

May  appoint  same  person  to  fill 
two  offices,  under  sees.  73,  74, 
and  75,    .  .  .  .133 

To  appoint  Medical  Officer  of 
Health 133 

To  make  bye-laws  regulating  duties 
of  Medical  Officer  of  Health  and 
Sanitary  Inspector  (subject  to 
approval  of  Board  of  Super- 
vision).   .  .  .       133,134 

Inspector  of  Cleansing  to  hold 
office  during  pleasure  of,        133,  134 

Inspector  of  Lighting  to  hold  office 
during  pleasure  of,         .      133, 134  i 
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Sanitary  Inspector  and  Medical 
Officer  of  Health  to  hold  office 
during  pleasure  of  Commis- 
sioners, subject  to  provisions  of 
sec  54  of  Local  Government 
(Scotland)  Act,  1889,      .       133,  184 

Burgh  Surveyor  to  be  appointed 
by,  .  .  .  .128 

Burgh  Surveyor  to  hold  office 
during  pleasure  of.  .       133,  134 

To  fix  number  of  constables  neces- 
sarv  for  burgh,  and  their  rank 
and  designation, .  .  136-8 

Failure  of,  to  appoint  Chief  Con- 
stable, procecture  in  event  of,    136-8 

Bye-laws,  etc.,  of,  constables  to 
enforce,    .  .  .148,  149 

To  fix  salaries  of  constables,  etc.,  .  152 

May  reward  constables  for  meri- 
torious services,  .  ,  .  152 

May  make  provision  in  case  of 
disablement  of  constables,         .  152 

May  ])rovide  for  widows  or 
families  of  constables,    .  .  152 

May  enter  into  contracts  for 
lighting  streets,  .  .       156,  157 

Powers  of,  for  testing  gas, .  .  161 

Power  to,  to  supply  light  and 
charge  owner  in  common  courts, 
passages,  or  private  courts,   163,  164 

Mav  remove  lamp  posts,  lamp 
globes,  etc.,  where  not  lighted 
according  to  regulations,       164, 165 

Dust,  dung,  etc.,  collected  within 
burgh  to  be  vested  in,    .       165,  166 

May  provide  lands,  etc.,  for  de- 
posit of  soil  and  materials,        .  167 

Power  of,  to  cause  removal  of 
dust,  ashes,  and  other  refuse, 

168,169 

May  order  ash-pits  to  be  shut  up 
or  reihoved,         .  .       I60,  169 

May  erect  public  conveniences,     .  169 

To  cause  streets  to  be  watered, 
and  drains  and  sewers  cleansed, 

169, 170 

Shall  keep  properly  swept  foot 
pavements,  so  far  as  reasonably 
practicable,         .  •  .  178 

Mav  place  fences  to  footways,  as 
also  posts  to  carriageways  of 
streets,     .  .  .  .193 

Footpaths  and  carriageways  to 
be  under  control  of,        .  .  179 

May  supersede  appointment  of 
temporary  substitute  by  Chief 
Constable,  .  .  .153 

To  appoint  Chief  Constable,         136-  8 

Of  two  or  more  burghs  may 
appoint  one  Chief  Constable  for 
same,       .  .  .  136-8 

Expenses  of  special  constables  to 
be  paid  out  of  buigh  general 
assessment  by,    .  .  .  156 

To  settle  price  to  be  paid  for  gas, 
in  cases  of  dispute,  by  arbitra- 
tion under  Lands  Clauses  Act,  .  160 
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To  require  owners  of  commou 
stairs  and  courts  to  liglit  same, 

162,  168 

To  employ  scavengers,  or  contract 
for  sweeping,  cleansing,  and 
watering  streets,  .  .  170 

May  cleanse  private  courts,  etc., 
and  charge  expense  to  burgh 
general  assessment  or  owners,    .  175 

To  regulate  cleaning  of  dungsteads, 
etc 176,177 

To  fix  hours  for  removal  of  offen- 
sive matter,        .  .  .178 

To  have  power  to  make  bye-laws 
as  to  cleansing,   .  .  .  179 

Power  to,  to  improve  and  form 
public  streets,     .  .  .  186 

May  allow  persons  to  erect  tele- 
graph pole  or  telephone  pole  in, 
over,  or  under  streets,    .  .195 

May  allow  any  person  to  make 
tunnels  nnder  or  bridges  over 
streets,     ....  196 

May  cause  any  street  to  be  ftwd 
from  obstructions,  and  to  be 
properly  paved  or  causewayed, .  203 

Private  streets  may  be  declared 
streets,  and  maintained  by,       .  210 

May  cause  private  streets  to  be 
only  temiK)rarily  put  in  order, 

211,  212 
To  cause  carriageway  to  be  pro- 
perly levelled,     .            .           .211 

May  cause  lines  of  kerb  to  be 
laid,        .  .  .  .211 

May  cause  channels  or  gutters  with 
gratings  or  gullies  to  be  made,  .  211 

May,  with  consent  of  the  owners  of 
two-thinls  of  the  frontage  of  the 
lands  or  )tremises  in  a  private 
street,  cause  carriageway  in 
certain  cases  to  be  macadamised, 

212,  213 
May  cause  footpaths  for  a  time 

to  be   laid    with   gravel,  etc., 

212,  213 

Expenses  of,  in  re«pect  of  private 
streets,  to  be  paid  by  owners,    .  213 

To  fix  expenses  of  improving 
private  streets  in  certain  cases,  .  219 

Owners  of  all  lands  or  premises  to 
cause  footways  to  be  made 
before  their  properties  when 
required  by,        .  .228,224 

To  decide  as  to  relief  of  owners  for 
proportions  of  private  improve- 
ment expenses,    .  .  .221 

When  they  resolve  to  undertake 
maintenance  of  foot  pavements, 
owners  to  put  same  in  sufficient 
state  of  repair,    .  .       228,229 

To  cause  houses,  etc.,  to  be  num- 
bered, and  streets  named,  etc., 

229-281 

Notice  of  intention  to  lay  out  new 
streets  to  be  given  to,     .  .232 

To  fix  levels  of  streets,  .  234 
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Failing  to  fix  level  of  streets  with- 
in one  month  after  notice  for 
that  purpose,  i»artv  may  proceed 
without  consent  of,         .  .  235 

If  they  deem  it  necessary,  may 
alter  situation  of  gas  and  water 
pipes,       .  .  .      286, 237 

May  agree  as  to  making  of  new 
streeto,    .  .  .      237,238 

May  make  new  streets,      .       239,  240 

May  iud^  width  of  mews  or  lanes, 
and  height  of  buildings,  .  241 

Powers  01,  as  to  vridening  streets, 
etc.,         .  .  .244,246 

Acquisition  of  lands  by,  for  im- 
proving streets,  .  .       244, 245 

May  erect  gates  across  courts,       .  250 

May  alter  doors,  etc.,        .  .  266 

May  decline  to  grant  warrant  for 
erection  of  new  house  or  build- 
ing, .  .  .  .278 

May  take  means  for  providing 
access  and  exit  to,  and  protec- 
tion from  fire,  etc.,  of  public 
resorts,    ....  274 

May  require  dangerous  openings 
in  streets  and  courts  to  be  built 
up,  .  .  .       250,  251 

May  allow  buildings  to  be  set 
forward,  ....  251 

May  require  projecting  buildings 
to  be  taken  down  and  set 
back,        .  .  .  .252 

May  recjuire  future  projections  of 
buildmgs  to  be  removed  on 
notice,     .  .  .      260,261 

May  summarily  remove  same  in 
event  of  failure  to  remove,    260,  281 

May  cause  existing  projections  to 
be  removed,  and  compensation 
to  be  made,         .  .  .  265 

May  require  doors  to  be  altered  so 
as  to  open  inwards,        .  .  265 

To  cause  owners  to  provide  cover- 
ings for  cellar  doors,       .  .  266 

To  cause  water  to  be  conveyed 
from  roofs  of  houses  in  pipes, 

266,267 

Plans  of  new  buildings  to  be 
lodged  with,        .  .268,269 

To  sanction  erection  or  alteration 
of  buildings,        .  .  .  274 

May  allow  erection  of  saloons  for 
business  premises,  .       277, 278 

May  grant  authority  altering  limit 
to  number  of  houses  in  common 
stairs,      .  .  .       282,283 

To  approve  of  lighting,  etc.,  of 
public  buildings,  .  .  285 

To  approve  of  pipes  for  conveying 
smoke  or  heated  air,       .  .  285 

May  (with  Sheriff's  approval)  alter 
rules  as  to  new  ouildings  in 
Schedule  IV.  of  Act,      .  .286 

May  order  removal  of  steam  pipes 
and  funnels  for  conveying  smoke, 

286,287 
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Or  their  Surveyor  niay  inspect 
biiiltlingH  in  progress  of  con- 
struction or  alteration,  .  290,  291 
To  regiilate  construction  of  build- 
ingH  intended  as  places  for  public 
meeting!!,  .  .       291,  292 

Appeal  against  determination  of, 
for  coustniction  of  buildings, 

291,292 
May    procee<l    against    owner   of 
ruinous  and  diuigerous  buildings 
for  expenses,       .  .       305,  303 

Compensation  for  house  or  ground 

Uken  by,  .  .  .306 

Notice  by,  to  owners  of  ruinons 

buildings,  .  .       309,  310 

May  sell  materials  of  ruinous 
buildings  without  consent  of 
owner,     .  .  .       806, 307 

Powers  and  duties  of,  in  respect 
of  buildings  to  devolve  on  Dean 
of  Guild  Court,   .  .  .311 

Resolution  of,  to  establish  or  dis- 
continue Dean  of  Guild  Court,  .  326 
Clerk  of,  to  be  Qerk  of  Dean  of 

Guild  Court,        .  .  .328 

Survey  and  map  of  bnrgh  to  be 

provided  by,       .  .       332,  333 

Sewers  and  drains  vested  in,    335,  336 
To  form  one  drainage  district,  355,  356 
May  construct  sewers,       .       859,  860 
To  give  notice  before  making  new 
sewers,  or  altering,  etc.,  same, 

372,  373 
To  meet  to  hear  objections  against 

iutendetl  drainage  works,  .  373 

To  forfeit  a  sum    not  exceeding 
40s.  per  day  to  persons  deprived 
of  use  of  sewers  and  drains,       .  377 
May  cause  drains  to  be  re-made, 

378,  379 
Vaults  and  cellars  under  streets 
not  to  be  made  without  consent 
of,  .  .  .       380,381 

To  approve  of  means  of  ventilating 

habitable  rooms,  .  .  293 

To  approve  of  means  of  ventilating 

buildings,  .  .  .  293 

To  approve  of  means  of  ventilating 

and  lighting  common  stairs,  etc.,  294 
To  erect  bars  across  streets  during 
repairs  or  alterations,  and  lights 
to  be  placed,     ..  .       294,  295 

To    regulate    hoardings    set    up 

during  repairs,    .  .  297,  et  sej. 

To  cause  dangerous  places  to  be 

repaired  or  enclosed,       .  .  301 

May  cause  ruinous  buildings  be- 
longing to  two  or  more  owners 
to  be  sold,  .  .       307,  303 

To  appoint  Master  of  Works  for 

Daan  of  Guild  Court,      .  .  327 

Account  of  fees  and  fines  in  Dean 
of  Guild  Court  to  be  m.ule 
annually  to,        .  .  .  329 

To  make  application  to  Board  of 
Agriculture  for  maps  of  bui^gh,     333 
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To  cause  level  lines  to  be  marked 
on  bui^h  map,     .  .       333, 334 

May  cause  burgh  map  to  be  en- 
graved, etc.,        .  .  .334 

To  cause  plans  to  be  prepared  of 
new  works,  or  alterations  of 
existing  works,    .  .  .335 

May  purchase  sewers,        .       341,  312 

Not  to  have  authority  to  use  or 
interfere  with  private  sewers 
without  consent.  .       842, 343 

May  divide  burgli  into  separate 
drainage  districts,  .       355, 356 

May  unite  or  alter  existing  drainage 
districts,  .  .  .356 

To  cause  drainage  districts  to  be 
defined  and  described  on  burgh 
plan,        .  .  .  .356 

To  prevent  pollution  of  streams 

373,  374 

May  alter  sewers,   .  .  .  376 

Not  to  destroy  existing  sewers 
without  providing  others,  .  377 

To  cause  estimates  to  be  prepared 
before  execution  of  sewage 
works,      .  .  .  ,378 

To  cause  sewers  and  drains  to  Vw 
trapped  and  ventilated,  .  .  381 

May  arrange  with  occupiers  of 
manufactories  for  ventilation  of 
adjacent  sewers  and  drains,        .  382 

Costs  and  chai^ges  of,  as.  to  venti- 
lating sewers  or  drains,  .  .  382 

May  prohibit  refuse  substan-^es 
entering  sewers,  etc.,      .       382,383 

May  permit  use  of  sewers  by 
owners  and  occupiers  beyond 
burgh  limite,       .  .       392,  393 

May  contract  works  for  discharge 
of  drains  below  high-water  mark,  393 

May  demolish  buildings  erected 
over  sewers,  or  fill  up  vaults,  eto. , 
under  street,       .  .       380,  381 

To  have  power  to  construct  neces- 
sary works,  etc.,  for  ventilation 
of  sewers  and  drains,      .  .  381 

Owners  of  houses  chargeable  with 
expense  of  drains  from  houses 
constructed  by,  .  .  .  395 

Notice  by,  to  owners  of  houses  to 
introduce  water  and  w.-c.'s.,     .  402 

Sanction  to  be  obtained  before 
connecting  drains  with  street 
sewers,     .  .  .       405,  406 

May  provide  water  supply,       415,  416 

May  lay  down  service  pipes  in 
event  of  refusal  of  owner,  .  427 

Water  to  be  used  only  for  domestic 
and  ordinary  purposes,  unless  bv 
agreement  with,  .  .       42H,  429 

May  enter  into  contracts  to  suppl  v 

water  for  public  baths,  etc.,  428,  429 
Tolls  leviable  by,  to  be  approved 

of  by  Sheriff,       .  .445,44^ 

Borrowing  powers  of,  for  purposes 
of  providing  slaughter-houses, 

456,457 
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To  have  jurisdiction  over  seashore, 
strand,  etc.,        .  .  .  480 

To  ffrant  licence  for  boats,        482,  483 

Of  Woods  and  Forests,  rights  of, 
in  foreshore,        .  .483,484 

To  provide  recreation  grounds,  486,  487 

May  accept  management  of  parks,  489 

May  buy  public  baths,  etc.,  .  490 

Bye-laws  made  by,  as  to  public 
baths,  to  be  posted  up  in,  .  492 

Power  to  borrow  money  for  con- 
struction of  sewers,         .       393, 394 

May  construct  drains  from  houses, 
charging  owners  with  expense,  .  395 

To  cause  branch  drains  to  oe  made 
and  maintained,  .  .  .  397 

May  require  proper  ventilation  to 
be  provided  for  house  drains, 
and  inlets  to  be  trapped,  .  398 

Branch  drains  and  cess^Hiols  to  be 
under  control  of,  .  .  398 

May  cause  drains  and  cesspools 
to  be  inspected,  .  .  .  400 

May  order  alterations  in  drains, 
etc.,  constructed  contrary  to 
their  i*egulations,  or  provisions 
of  Act,     .  .  .  .401 

To  approve  of  construction  of 
w..cV8.»  etc.,      .  .  .406 

To  regulate  construction  of  cess- 
pools,      ....  407 

To  regulate  construction  of  ash- 
pits and  use  of  same,      .  .  407 

May  cause  cessjiools  to  be  removed 
by  owners  after  notice,  .       407,  408 

May  order  privies,  etc.,  to  be  con- 
verted into  water  or  earth 
closets,  or  removed,        .  .  408 

May  order  urinals,  etc.,  to  be 
attached  to  public-hou.ses,  etc., 

408,  409 

Power  to  construct  public  cisterns, 
etc. ,  for  supply  or  water  to  baths 
and  wash-houses,  .       410, 411 

May  contract  for  water  supply,    .  413 

To  settle  by  arbitration  price  to 
be  paid  for  water  in  case  of  dis- 
pute,       ....  414 

To  arrange  positions  of  fire-cocks,    414 

May  apply  to  Sheriff  for  authority 
for  compulsory  powers  for  water 
supply,    ....  426 

May  erect  and  maintain  drinking- 
fountains  or  troughs,      .  .  432 

Power  to  charge  ordinary  water 
rates  on  shops  in  special  circum- 
stances,  .  .  .       432,433 

May  make  bye-laws  in  reference 
to  water  supply,  .  .  437 

May  authorise  erection  of  cab- 
men's shelters,  and  make  regu- 
lations for  use  of  same,  .       443,  444 

May  authorise  shoe-blacks'  stands, 
and  make  regulations  for  same, .  444 

Powers  as  to  markets,  etc.,       445,  446 

May  provide  and  license  slaughter- 
houses,  ....  .       456, 457 
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To  obtain  report  from  Officer  of 
Health  on  sanitary  condition  of 
slaughterhouses,  .  .  463 

To  make  bye-laws  for  regulation 
of  slaughter-houses,  etc. ,  .  463 

May  refuse  to  grant  slaughter- 
houses licence  where  same  re- 
voked,     .  .  .  .464 

Mav  charge  rates  for  use  of 
slaughter-bouse.s,  .       465, 466 

To  license  places  for  slaughtering 
horses,     .  .  .       469,  470 

May  provide  and  maintain  public 
clocks,     .  .  .       471,472 

May  provide  fire-engines,  .       472,  473 

May  cause  index-(nates  showing 
position  of  fire-plugs  to  be  put 
up,  .  .  .       473, 474 

May  permit  fire-police  to  go  be- 
yond limits  of  burgh,      .       475,  476 

To  approve  of  statement  of  ex- 
lienses  attending  tires,    .  .  478 

May  provide  drags,  life-buoys, 
etc.,  for  prevention  of  drowning, 

479,  480 

Procedure  as  to  special  orders  of, 

484,485 

May  execute  work  in  default  of 
owner,     .  .  .       518, 514 

May  allow  time  for  repayment  of 
sewer  rate,  etc.,  by  owners,  519,  520 

Service  of  notice  on,  .  .  526 

Actions  against,  incompetent  in 
respect  of  misnomers,  etc.,  in 
proceedings  for  recovery  of 
assessments,        .  .       562,  563 

To  fix  reasonable  sum  to  be  paid 
for  use  of  sewers,  .  .  ,'>70 

Borrowing  powers  of,  582,  583 

Not  to  be  personally  liable  for 
money  borrowe<l  over  assess- 
ments,     ....  586 

Three  of,  to  sign  bonds  over  assess- 
ments,     .  .  .       .587, 588 

Public  Works  Loan  Commissioners 
may  lend  money  to,        .  .  589 

Harbour,  bye-laws,  .  .  607 

May  make  charges  foruscof  liaths. 
bathing-places,  wash-houses,  and 
drying-grounds,  .  .  .491 

May  sell  clothes  for  use  of  baths, 
etc.,         .  .  .  .  491 

May  sell  baths,  etc.,  on  discou- 
tmuingsame,      .  .  .  492 

May  erect  public  ball  ami  offices, 
etc..         .  .  .       492,493 

May  borrow  money  for  erection 
of  public  hall,  etc.,         .       492,  493 

May  make  bye-laws  for  general 
purposes,  .  .  ,  493 

May  make  bye-laws  for  sanitary 
purposes,  .  .  .495 

May  repeal,  alter,  or  amend  bye- 
laws,        .  .  .  .493 

May  impose  penalties  for  enforcing 
bye-laws,  .  .       508, 509 

Confirmation  of  bye-laws  of,         .'  510 
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Notice  to  be  given  of  confirmation 
of  bye-laws  of,    .  .  .  510 

Objections  to  bye-laws  of,  .  .610 

Inspection  of  byo-laws  of,  .       610,  611 

Copies  of  bye-laws  to  be  furnished 
by  .  .  .       610,611 

Publication  of  bye-laws  of,  .611 

Execution  of  works  by,      .       612,  613 

Power  to  enter  on  premises  for 
execution  of  works,         .  .  612 

May  approve  of  execution  of 
works  by  occupiers  in  default 
of  owners,  .  .  .  614 

Recovery  of  expenses  from  owners 
by,  .  .  .       614,615 

Power  to  levy  charges  on  occupier,  515 

Appeal  against  orders,  etc.,  of,  527,  628 

To  levy  burgh  general  assessment, 

641,642 

May  pay  damages  occasioned  by 
mobs  out  of  burgh  general  assess- 
ment,      ....  649 

May  levy  proportion  of  burgh 
general  assessment,  .       649, 650 

May  remit  assessments  on  ground 
of  poverty,  etc.    .  .  .  560 

To  assess  owners  of  premises  under 
£4  rent,  .  .  .  .661 

May  levy  assessment  on  premises 
occupied  for  part  of  a  year,   652,  663 

To  cause  Assessment  KoU  to  be 
made  up,  .  .  .  558 

To  have  access  to  Valuation  Roll 
for  making  up  Assessment  Roll, 

658,  .%9 

May  require  owners  to  furnish 
statements  of  rents,  etc.,  .669 

May  alter  and  amend  Assessment 
Roll,        .  .  .       659,660 

Change  in  persons  holding  office  as, 
not  to  affect  proceedings  for 
recovery  of  assessments,        662,  663 

May  recover  assessments  beyond 
buTT^h,      .  .  .  .563 

May  impose  general  improvement 
rate,         .  .  .  .664 

May  recover  assessment  for  main- 
tenance and  repair  of  foot  pave- 
ments,     ....  665 

May  impose  general  sewer  rate, 

665,  ,566 

May  impose  special  sewer  rate,      .  667 

To  apportion  and  divide  ex]>en8e8 
payable  by  separate  districts. 

669,  670 

May  impose  inrivate  improvement 
assessment,         .  .  .  672 

To  dispose  of  appeals  against  assess, 
roents,     .  .  .      675, 676 

To  make  provision  for  deficiency 
of  assessments,    .  .  .  677 

May  recoup  arrears  of  private  im- 
;>rovement  expenses  out  of  burgh 
general  assessment,         .  .  677 

Resolutions  of,  to  limit  in  definite 
period  durin?  which  assessments 
imposed  by  Local  Acts,  .  .  678 


Ornnmlwrionen^—  paoi 

Penalty  to  be  paid  to,  by  owner 
of  stray  cattle,     .  .  .683 

May  sell  stray  cattle  for  penalty 
and  expenses       .  .684 

May  sanction  use  of  steam-whistles 
and  trumpets,      .  .  .637 

May  erect  weighing-machines,  etc,  667 

May  sanction  and  regulate  man- 
agement of  existing  weighing- 
machines,  .  .  .657 

May  make  bye-laws  fixing  charges 
for  nse  of  weighing-machines,    .  657 

May  provide  portable  machines 
for  weighing  coals  .  .  658 

May  make  regulations  for  prevent- 
ing fraud  in  weight  of  hay,  straw, 
etc.,         .  .  .  .661 

To  be  Local  Authority  under  Sale 
of  Food  and  Dru^  Act,  1875,    .  668 

To  be  Local  Anthonty  under  Bake- 
houses Regulation  Act,  1863,     .  668 

May  resolve  on  appointment  of 
Stii)endiary  Magistrates,        684,  685 

May  fix  8«Uary  of  Stipendiary 
Magistrates,        .  .       684,  685 

May  increase  salary  of  Stii^endiary 
Magistrates,        .  .  .685 

May  resolve  to  discontinue  or 
renew  office  of  Stij»endiary 
Magistrate  on  his  death,  removal, 
or  superannuation,         .       686, 686 

To  appoint  Clerk  of  Police  Court, 

688,689 

To  have  approval  of  Depute-Clerks 
of  Police  Court,  .  .  .689 

To  appoint  Burgh  Prosecutor,  and 
one  or  more  deputes,      .  .  689 

Oommitment,  notice   of,  to   other 
jurisdictions,       .  .       699, 700 

Of  persons  chai^ged  with  crimes, 

687,688 

Warrant  of,  .  .  .716 

Committees  may  be  appointed  by 
Commissioners,   .  .  .95 

Delegation  of  powers  of  Commis- 
sioners to,  .  .  .95 

Convener  of,  entitled  to  both  a 
deliberative  and  casting  vote,     .     95 

Constables  to  give  attendance  at 
Burgh  Police  Courts  and  at  meet- 
ings of  Commissioners  and  their 
committees,         .  .       148,  149 

Oommittinff  ofl'enders,  699,  700 

CJommoditieB,  seizure  of,  for  breach 

of  regulations  as  to  weighing,     .  661 
Common  law  offences,  form  of  com- 
plaint,     .  .  .  .761 

Law  offences.  Magistrate  may  sen- 
tence persons  convicted  of,  to 
imprisonment  for  period  not 
exceeding  two  months,  or  impose 
fine  not  exceeding  £10,  .  .  714 

Law  offences.  Magistrate  may  also 
order  accused  to  find  security 
for  period  not  exceeding  six 
montns,  under  penalty  not  ex- 
ceeding £20,       ..  •  .  714 
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Seal  of  Commissioners  to  bear 
device,  fixe<l  ou  by  them  at 
Hpecial  meeting,  .  .  96 

Passages  and  areas,  set  also  Court,  753 
Access,  set  Court. 
Good,    n»ay    contribute    towanls 

purposes  of  Act,  .  .       663,  564 

Stairs,  cleaning  of, .  .       171,  172 

Stairs,  bye-laws  to  be  made  as  to 

cleaning  of,  .  .       497, 498 

Stairs  and  passages  to  be  white- 
washed,  ....  174 
Stairs  to  be  kept  in  repair,  .  284 

Stairs  and  ))assages  to  be  properly 

lighted  and  ventilated,  162,  163,  294 
Stairs,  bye-laws  to  be  made  as  to 

lijghtingof,  .  .  .494 

Stairs,  duties  of  owners  and  occu- 
piers regarding,  .  .       162,  163 
Stairs,     penalties    for    non-com- 
pliance,   .           .  .       162,  163 
Stairs,  power  to  Commi««ioners  to 
supply  light  and  charge  owner, 

163,164 
Stairs,  sweeping  and  washing  of, 

and  of  common  passages,       171,  172 
Stairs   and  houses  let   for   short 

periods  to  be  cleansed  by  owners,  174 
Stairs,  limit  to  number  of  houses 
in,  .  .  .282,283 

Commons,  streets  fronting,  .  .  241 

Companies,    associations,    or    cor- 
porations, offences  by,  how  to 
be  dealt  with  : — 
In  case  of  ordinary  company, 
partner  or   the   person   in 
charge,  .  .  .698 

In  case  of  association  or  in- 
corporated company,  any 
director,  or  clerk,  or  person 
in  charge,     .  .  .  698 

Manager,  director,  etc.,  position  of, 

in  regard  to  offences  of,  .  .  698 

Water,  tire-cocks  may  be  placed 
on  pipes  of,  .  .  .  414 

Company,    railway,    buildings   of,- 

exempt  from  regulation,  .  737 

Compensation   not    claimable    for 
lamp-posts,  etc.,  fixed  on  rails, 
or  walls,  or  buildings,    .       156,  157 
To  owner  for  houses  set  back,        .  252 
To  owners  for  houses  takeu  down 
may  be  settled  by  mutual  agree- 
ment,      ....  252 
Made  ou  removal  of  existing  pro- 
jections, ....  265 
For  dangerous  houses  or  ground 

taken  by  Commissioners,  .  306 

To  be  made  by  Commissioners  for 
damage  caused  by  construction 
or  diversion  of  sewers,    .      869,  360 
To  be  settled  as  un«ler  provisions 

of  Lands  Claused  Act,     .       859,  360 
To  drivers   attending  to   answer 
complaints  not  substantiated,    .  759 
Competency  of  complaint,  objections 
to,  •  .  .  .706 
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Complaint  to  Sheriff  by  persons 
assessed,  .  .  .       116,  117 

Book  to  be  kept  by  Inspector  of 
Cleansing,  .  .       129,  130 

To  Sheriff  by  Surveyor  against 
non-repair  of  dangerous  build- 
ings,        .  .  .       303,304 

Amendment  of,      .  .      705, 70& 

By  Burgh  Prosecutor  as  to  sus- 
pected brothels,  .  .       648, 644 

By  householder  as  to  entertain- 
ments becoming  nuisances,         .  645 

As  to  sending  children  to  beg,       •  653 

Accused  to  receive  copy  of,  .  703 

Not  proven,  form  where,    .  .  769 

Objections  to,         .  .      705, 706 

Form  of,  for  statutory  contra- 
vention, offences,  etc.,    .  .  761 

Form  of,  for  offences  at  common 
law,         .  .  .  .761 

Signing  of,  by  interim  Bui^h 
Prosecutor,         .  .      689, 690 

For  crimes  and  offences,    .  .  690 

Complaints  and  prosecutions  raised 
or  pending  at  passing  of  Act  to 
continue  and  be  followed  to  a 
conclusion  as  if  Act  had  not 
passed,     .  .  ,,  36, 37 

Against  driver,       .  .  .  755 

Completion  of  new  streets,  .      237,  238 

Of  sale  of  houses,  etc.,       .       308,  309 
Compulsory  powers  for  water  supply 

by  petition  to  Sheriff,     .  .  426 

Condunon,  complaints  and  prose- 
cutions raised  or  pending  at  pass- 
ing of  Act  to  continue  and  be 
followed  to  a,  as  if  Act  had  not 
passed,     .  .  .  36, 37 

Condition,  sanitary,  of  slaughter- 
houses to  be  reported  ou  by 
Me<lical  Officer  of  Health.  .463 

Conditions  of  sale  of  ruinous  build- 
ings,       .  .  308,309,310 

Of  sale  where  purchaser  does  not 
ftilfil,       .  .  .  .308 

Imposed    by    Slieriff,    alteration 
of  drainage  district  subject  to,  .  356 
Conduct,  riotous  or  disorderly,   591,  592 

Disorderly,  in  theatres,  suppression 
of,  .  .  .641 

Of  constables,  report  by  Magis- 
trate as  to,  .  .  .  716 
Conductors,  rain-water,  owners  to 
put  up  and  maintain,      .       266,  267 

Penalty  for  failure,  .       266,  267 

Confinement  of  rabid  dogs,  .  .  635 

Confirmation  by  Sheriff  of  Com- 
missioners* resolution  to  extend 
boundaries,  .  .  .28 

By  Act  of  Parliament  of  Pro- 
visional Orders,  .  .  .89 

Of,  or  report  on,  accounts  by 
Auditor,  .  .  .  .120 

Of  special  orders,    .  .      484,  485 

Of  Dye-laws  relative  to  sanitary 
matters,  by  Board  of  Super- 
vision,     .  .  •  .  510 


Digitized  by  V3OOQ IC 


86o 


BURGH  POUCE  (SCOTLAND)  ACT,  18^2. 


Conflrmatioii—  paor 

By  Sheriff  of  bye-laws,       .  .  610 

Of  bye-laws,  notice  of,  to  be  adver- 
tised iu  local  uewspaperrt  before, 
(kUiBeiit  of  Coniniissiouers  required 
for  projections,    .  .       260, 261 

Of    owners,    Coniiiiissioners    may 

sell  land  taken  without,         306,  307 
Of  joint  owners  as  to  sale  of  build- 
ings, etc.,  .  .       306, 307 
Private  sewers  not  to  be  used  with- 
out,         .            .            .       342,  343 
Of    Commissioners    reouired    for 
making  vaults  and  cellars  under 
streets,     .            .            .       380,  381 
Of  Board  of  Trade   required    to 
discharge    drains    below    high- 
watermark,         .           .  .  393 
Conseqaemoei    of    defending     or 
uon  -  defending        prosecutions 
against  Burgh  Prosecutor,  etc. , 

732,  733 
CkmBlgiuneiLtof  penalties  on  appeal, 

723,724 
ConBoUdatloii  of  county  and  burgh 
police  establishments  in  terms  of 
Police  Act,  1857,  not  interfered 
with  by  sec.  78  of  Act,   .  136-8 

Constable,  Chief,  see  Chief. 
Chief,  may  be  appointed  to  any 

one  or  more  of  certain  offices,    136-8 
Chief,    under    certain    conditions 
same  person  may  be  for  two  or 
more  adjoining  burghs,  ,  136-8 

If  Commissioners  fail  to  appoint 
Chief  Constable,  they  may  be 
ordained  to  do  so  by  Order  in 
Council,  .  .  .  136-8 

Conitablei,  form  of  execution  by, 

on  accused  person,         .  .  764 

Form  of  execution  by,  on  witness 

or  haver.  ....  764 
Number  of,  for  burgh,  to  be  fixed 
by   Commissioners ;    appointed 
by  Chief  Constable,        .  136-8 

Appointment  of,     .  .  136-8 

Distribution  of,  within  burgh,      136-8 
Suspension  or  removal  of,  .  136-8 

Declaration  to  be  made  by,       140,  141 
Powers  and  privileges  of,   .  .  141 

Additional,  temporary,      .  .  146 

May  be  detacheil  to  act  in  other 

counties  or  burghs,         .  .  147 

May  execute  warrants,       .  .148 

To  account  for  fees,  .  .  148 

And  Chief  Constable,  duties  of,  148, 149 
May  apprehend  without  warrants, 

148,  149 
To  obey  orders  of  Magistrates,  148, 149 
To   enforce   observance    of    bye- 
laws,  etc,  of  Commissioners,  148, 149 
To  give  attendance  at  Burgh  Police 

Courts,     .  .  .       148,  149 

To  give  attendance  at  meetings  of 
Commissioners    or  their    com- 
mittees,   .  .  148,149 
Penalty  for  assaulting,  striking,  or 
obstructing  in  their  duty,      150,  151 
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Not  to  resign   without   leave   or 

notice,      .  .  .  .151 

Penalty  for  so  doing,  .  .  151 

Salaries  of,  to  be  tixed  by  Com- 
missioners, .  .  .152 
In  cases  of  disablement  of.  Com- 
missioners may  make  provision,    152 
Who  may  lose  their  lives  in  exe- 
cution of  their  duty,  Commis- 
sioners may  provide  for  widows 
and  families  of,   .            .            .152 
Dismissed,  to  deliver  up  accoutre- 
ments,     .            .            .       l.'iS,  154 
Penalty  for  failure,             .       153, 154 
Dress,  etc.,  penalty  for  assuming,    154 
Neglect  of  duty  on  part  of.            .  154 
To  Keep  keys  of  locke<l  gates,        .  250 
Houses  to  be  provided  for,        492,  493 
Penalty  on  persons  permitting,  to 
remain   iu    premises    while    on 
duty,       .           .           .           .595 
Supplying,       with       intoxicating 

drink,      .  .  .  .595 

Penalty  on  persons  so  doing,         .  595 
May  enter  premises,  .       641,  642 

May  enter  certain  suspected  gaming- 
houses,    ....  647 
With    Magistrate's    warrant   may 
enter    suMpe<:ted    brothel,    and 
take  occupiers  into  custody,  643,  644 
May  enter   suspected    unlicensed 

theatres,  .  .  .       642, 643 

Authority  to  enter  buildings  and 

open  lockfast  places,       .  690-2 

Execution  of  charge  \i\>oxi  cautioner, 

form  of,   .  .  .  .  771 

May    a^>prehend    ])ersons    found 

committing  offences,       .       692, 693 
Power  to  search,     .  .       692,  693 

Authority  to  cite  parties  and  wit- 
nesses,     .  .  .       696, 697 
Executing  warrants  beyond  liounds, 

698,699 
May  be  dismissed  by  Magistrates,  716 
Conduct  of,  reiK)rt  oy  Magistrates 

asto,       .  .  .  .716 

Proceedings  against,  .       732, 733 

By  Magistrate's  order  may  enter 

suspected  premises,         .       642, 643 
Special,    may   be    appointed    by 

Magistrates,         .  .  .  155 

Qualifications,         .  .  .  155 

Special,  when  on  duty  to  be  under 

direction  of  Chief  Constable,      .  1.56 

Constltatlon  of  police  burghs,         .    41 

Of  Dean  of  Guild  Court,  .  327 

Oonstructioii  of  streets,        .       243,  244 

Of  buildings  intended  as  places  for 

public  meetings,  .  .       ^1, 292 

Of  buildings,  appeal  against  de- 
termination of  Commissioners 
for,  .  .  .  .292 

Of  windows,  etc,  for  ventilation 

and  lighting,        .  .  .294 

Of  buildings,    streets,    etc.,  pre- 
cautions during,  .  .       294, 295 
Of  ^wers,  damage  caused  by,  359,  360 
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Of  drainage  works,  Bnrgh  Sur- 
veyor to  report  a^  to  most 
advanta^us,      .  .  .  878 

Of  reservoirs,  for  deposit  of  refuse 

from  distilleries,  etc.,     .       382,  883 
Of  sewers,  borrowing  powers  for, 

393,894 
Of  drains  for  all  houses  or  build- 
ings,        .  .  .  .397 
Or  use  of  house  drains,  appeal  to 

Sheriff  by  persons  aggrieved,  .402 
Of  w.-c.'s  on  each  flat  of  a  tene- 
ment, .  .  .  .402 
Of  soil-pipes  in  tenements,  404,  405 
Situation,  etc.,  of  w.-c.'s,  .  .  406 
Of  ash-pits,  etc.,  .  .  .407 
Of  cisterns  and  pumps  for  supply 
to  public  baths  anu  wash-houses, 

410,  411 
Of  market-places,  etc,       .      445,  446 
Of  sewers,  see  Sewers. 
Of  streets,  see  Streets. 
Oonsmnption,    slaughtering    cattle 
for,  .  .  .      466,466 

Of    provisions    or    refreshments, 
breach  of  peace  in  place  for,  591,  592 
Contagions  Diseases  (Animals)  Act, 

662,663 
Diseases  (Animals)  Acts,  1878  to 
1890,  not  affected  by  Act,  .  471 

Contempt    of    Court,    Magistrates' 

power  to  deal  with,        .  .  710 

Contignons  towns,  etc.,  set  Populous 
Places. 
Burghs,  application  to  Secretary 
for    Scotland    for    Provisional 
Order  for  amalgamation  of  ad- 
ministration,      .  .  86, 87 
Continuing  deposits  of  materials,  or 
excavations   in   street,    an   un- 
reasonable time,  .           .  .  300 
Contract  for  sweeping  streets,          .  170 
Contraction  of  boundaries,  .          26,  27 
Contractor,  penalty  on,  for  failing 
to  sweep,  cleanse,  and  water  the 
streets,  etc.,        .           .           .  170 
Contracts,  Kt  also  Deeds. 
Entered  into,  prior  to  commence- 
ment of  Act,  not  affected  by  Act, 

36,37 
By  Commissioners  for  execution  of 

works,      .  .  .  .103 

Relating  to  execution  of  Act,  Com- 
missioners not  to  hold  any  share 
or  interest  in,      .  .       121,  122 

May  be  made  by  Commissioners  to 
pay  out  of  burgh  general  assess- 
ment to  County  Council  sums 
requisite  for  constabulary  ser- 
vice within  burgh,  .  141-3 
For  watering  streets,  .  169, 170 
For  cleansing  drains  and  sewers, 

169, 170 
For   supply  of  water  for  public 
baths,  wash-houses,  works,  etc., 
may  be  entered  into  by  Commis- 
sioners,   .  .  .428,429 
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For  lighting  streets  may  be  entere^l 

into  by  Commissioners,  .       166,  157 
For  supply  of   water  for  public 
baths  and  wash-houses  may  be 
entered  into  by  Commissioners, 

156,  157 
Existing  building,   not   rendered 

void  by  Act,        .  .       520,521 

For  leases  not  affected  by  Act,      .  521 
Contrayentlon  of  provisions  of  sec. 
62  disqualifies  Clerk  from  hold- 
ing office  under  Act,  and  from 
acting  as  a  Commissioner  .  103 

Of  sec.  71   of  Act,  set  Fine  or 

Penalty. 
Prosecutions  for,     .  .      701,702 

Statutory,  form  of  complaint,        .  761 
Forfeiture  of  bond  of  caution  in 
respect  of,  .  .  .  770 

ContrayentionB,  see  Offences. 
Contrilmtlon  out  of  common  good 
of  burghs  towards  purposes  of 
Act,         .  .  .       563,  564 

Control  of  operations  for  extinction 
of  fire,   senior  officer   of    tire- 
brigade  to  have,  .  .  .  474 
Of  animal  drawing  vehicle,  .  611 
Convener  of  committees  entitled  to 
both   deliberative   and  casting- 
vote,        .           .           .           .95 
Conyenlences,  public,  Commissioners 

may  erect,  .  .  .  169 

Conyerslon  of  house  into  business 

premises,  .  .  .  175 

Conyeyance,  see  Carriage. 
Of  offensive  matter  at  improper 
times,      ....  178 
Conyeylng  carcases  uncovered,        .  619 
Convicted  persons,  register  of,    726,  727 
Conviction,  previous,    687,  688,  691,  692 
Execution  of,  .  .      698,  699 

Form  of,      .  .  .  .767 

Record  of,  not  to  be  void  for  want 

of  form,   ....  717 
Evidence  of,  .  .       726,  727 

Proceeding  subsequent  to, .  .  727 

Signing  of,  .  .  .  .710 

Driver  s  licence  endorsed  with,      .  756 
Cope  of  parapet,        .  .  .752 

On  chimney  head,  .  .  .  753 

Copy,  certified,  of  deliverance  in 
investigations  by  Sheriffs  of  more 
than  one  county,  to  be  warrant 
to  Sheriff-Clerk  to  reconl  de- 
liverance in  Sheriff-Court  Books 
of  his  county,      .  .  .90 

Of  complaint,  accused  to  receive, 

701,  702 
Cords  not  to  be  placed  across  street, 
nor  clothes  hung  thereon,  .  619 

Penalty  for  contravention,  .  607 

Corporate  body.  Commissioners  to 
be,  with  common  seal,    .  .    96 

Name  of  Commissioners,    .  .    96 

Corporations,  offences  by,    .  .  698 

Cormptlon  on  part  of  Magistrate, 

723,724 


Digitized  by  VjOOQ IC 


J 


862 


BURGH  POLICE  (SCOTLAND)  ACT,  1892. 


PAGE 

€oitf  and  charges  of  ventilating 
sewent  or  drains  to  be  a  cliarge 
against  "  general  sewer  rate  "  or 
"special  sewer  rate,"      .  .382 

As  to  sale  of  bonse^,  etc.,  .  .  309 

Charges,  etc..  Secretary  for  Scot- 
land may  make  order  as  to,  244,  245 
Of  maintaining  and  rei>airing  foot 
pavements  to  form  part  of  burgh 
general  anse.ssment,         .  .  565 

Council  and  Magistrates,  alteration 

of  number  of,      .  .  85,  86 

€k>lincUlor,  nomination  for  election  of,  774 
Set  also  Muuici|ml  Authority  and 
Magistrates. 
ConncilB,  Magistrates  and,  adoption 

of  Act  by,  .  .  31,32 

Comities,  application  for  extension 
of  boundaries  not  to  be  granted 
unless  Sheriffs  of,  in  whicn  lands 
lie  are  unanimous,  .  26,  27 

County  jurisdiction,  where  burgh  in 
more  than  one,    .  .  .91 

Council  to  be  paid  proportion  of 
expenses  of  KegiMter  of  Voters 
where  burgh  extended,   .  .    40 

Expenses  of  carrying  out  police 
arrangements  for  other  burghs 
to  be  borne  by,    .  .  141-3 

Clerk  to  give  access  to  Valuation 
Roll,        .  .  .49,50 

Court,  see  also  Street. 

Definition  of,  .  .  .9 

Private,  definition  of,         .  .     15 

To  be  held  for  revising  and  correct- 
ing List  of  Voters,  .  49,  50 
Dean  of  Guild,        .           .  .311 
Dean  of  Guild,  how  established,    .  326 
Dean  of  Guild,  constitution  of,      .  327 
Dean  of  Guild,  plans  in.  Master  of 
Works  not  to  receive  fees  or  give 
assistance  with,  .           .  .  327 
Dean  of  Guild,  Clerk  of,  to  be 

Clerk  to  Commissioners,  .  328 

Dean  of  Guild,  fees  and  charges  in,  329 
Dean  of  Guild,  ofhcials,  salaries 

of,  .  .  .  .329 

Dean  of  Guild,  services  of  petitions, 

etc.,  in,    .  .  .  .  329 

Dean  of  Guild,  rules  In  procedings 

before,      .  .  .       329,  330 

Dean  of  Guild ,  j  urisdiction,      701 ,  702 
Offences    committed    in    or   near 

boundaries  of  jurisdiction  of,     .  ^^ 
Clerk  of  Police,       .  .688,689 

Procedure  in  Police,  etc.,  701,  702,  703 
May  adjourn  hearing  and  detain 

accused,  .  .  .      703,  704 

Penalty  for  failure  to  attend,        .  704 
High,  of  Justiciary,  .  .  717 

High,  of  Justiciary,  may  amend 

forms,      .  .  .       735  736 

See  also  High  Court 
Clerk  of,  consignment  in  hands  of,  717 
Sheriff,  Justices,  Burf^h,  and  Guild, 
jurisdiction     of,    m     questions 
under  Act,  preserved,     .  .  734 
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Police,  jurisdiction  of,  in  offences 
under  Act,  .  .  .681 

Police,  jurisdiction  of,  in  offences 
at  common  law,  .  .  .714 

In  civil  causes,        .  .  .  735 

Contempt  of.  Magistrates'  power 
to  deal  with,        .  .  .710 

Court  of  Basaion,  definition  of,  9 

Appeal  to,  against  Sheriff's  de- 
liverances as  to  boundaries  of 
burghs,    .  .  .  29,  30 

Case  to  be  stated  to,  where  two  or 
more  Sheriffs  differ  as  to  fixing 
of  boundaries,      .  .  ^,30 

May  make  orders  to  facilitate 
adoption  or  execution  of  Act,     .    34 

Intimation  of  i>etition  to,  where 
provisions  of  Act,  or  any  other 
Act,  have  not  been  observed,      .    S4 

Proceedings  for  execution  of  Act 
after  order  of,  obtained,  34,  35 

Petition  to,  where  SherifTs  deliver- 
ances appealed  against,  .  29,  30 

Expenses  of  petition  to,  where 
provisions  of  Act  have  not  been 
observe<l,  .  .  .35 

Appeal  to,  against  Sheriffs  decision 
as  to  patrimonial  rights  and 
privileges,  .  .  .45 

May  interpone  authority  to  orders 
of  Secretary  for  Scotland  in 
reference  to  expenses  incurred  in 
relation  to  Provisional  Orders,  .    89 

Auditor  of,  to  prescribe  form  of 
books  to  be  kept  by  Commis- 
sioners,   .  .  .       116,  117 

Auditor  of,  to  fix  fee  for  copies  or 
extracts  from  Commissioners' 
books  of  accounts,  .       116,  117 

Auditor  of,  to  approve  of  scale  of 
fees  in  Dean  of  Guild  Court,      .  329 

Appeal  to,  .  .  .      527, 528 

Courts,   private,  regulations  as   to 
paving,  etc.,        .  .  .  753 

Lighting  of,  or  common  courts  or 
passages, .  .  .       162,  163 

Pnvate  or  common,  or  passages, 
power  to  Commissioners  to  supi>ly 
light  and  chaise  owner  in,     163,  164 

Private,  yanls,  etc,  to  be  cleansed 
by  occupier  to  satisfaction  of 
Sanitary  Inspector,         .  .175 

Drainage  and  repair  of,      .      244,  245 

Gates  may  be  erected  across,         .  250 

Free  and  uninterrupted  communi- 
cation,    ....  250 

Openings  in  streets  and,     .      250,  251 

Bye-laws  requiring  owners  to  clean,  497 

Jurisdiction  of  Burgh  and  Dean  of 
GuUd,      .  .  .  .734 

Sheriff,  Justice  of  Peace,  Dean  of 
Guild,  jurisdiction  of,     .       701,  702 

Not  to  be  formed  contrary  to  pro- 
visions of  Act,     .  .      243,244 

Penalty  for  offending,         .       243,  244 

Penalty  for  failure  to  keep,  clean,    175 

Penalty  for  failure  to  light,       162,  163 
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CoyariniT  ^P  branch  drains  without 

notice  to  Commissioner,  .  400 

CoYeorlzi^B  for  cellar  doors  to  be 
made  by  owner,  .  .  .  266 

For  roofs  to  be  of  incombustible 

materials,  .  .  .  753 

Penalty  on  persons  making  other- 
wise,       ....  753 
For  openings,  .  260, 251, 266 

Cow,  Mt  Cattle. 

Ck>seniiig  and  cheating,  .  646 

CrodltOTB  of  burgh,  nghte  of,  not  to 
be  prejudiced  by  provisions  of 
Act,         .  .  .       568,564 

Heritable,  liability  of,  for  sewer 
rates,  etc.,  .  .       573, 674 

Crime,  definition  of,  .  .  .  651 

Crimes  and  offences, .  .  .681 

Attempt  to  commit,  .       687,  688 

Prosecutions  for,     .  .       701,  702 

Intent  to  commit,  .  .  .  651 

Competent  in  Police  Court, 

681,  687,  688 
Not  cognisable  in  Police  Court,  687,  688 
To  be  reporte<l  to  fiscal  of  county, 

687,688 
Common  law  offences,  punishment 
for,  .  .  .  .714 

Criminal  Law  Amendment  Act,  1885,  667 
Procedure  (ScoUand)  Act,  1887,    .  737 
Warrants   to   be  served  by  con- 
stables,   .  .  .  .148 
CrOB8iii£r,  public,  interrupting,        .  613 
Croup,  see  Infectious  Disease,  NoU. 
Crown,  Commissioners*  rights  over 
seashore  to  bo  subject   to   the 
rights  of,  with  consent  of  the 
Board  of  Trade,  .           .  .480 
Enactments  to  be   applicable   to 
seashore  within  burgh,  subject 
to  rights   of,  with   consent   of 
Board  of  Trade,  .           .       482,  483 
Rights  of,  in  foreshore  reserved,  483, 484 
Pleas  of  the,            .           .       687,  688 
Cruelty  to  animals,  .           .  .697 
Culpable  homicide,   .           .       687,  688 
Custody,  warrant  to  take  into,         .  690 
Horses,  etc..  of  persons  in,  may  be 

secured,  ....  694 
Persons  in,  passing  through  burgh 

may  be  detained,  .       694,  695 

Persons   in,  to  be   taken   before 
Magistrates,        .  .       699,  700 

Customs  Acts,  offences  under,  in- 
competent in  Police  Court,        .  681 


BamaiTO  done  by  driver  of  carriage, 
etc.,         .  .  .      758,759 

To  lamps  to  be  assessed  by  Magis- 
trates, and  paid  in  addition  to 
penalty,   ....  159 
To  hackney  carriage,  penalty  for, .  769 
Persons  accidentally  breaking  lamps 
to  repair  the,       .  •      159, 160 


Damage—  paur 

To  pavement,  street,  sewer,  etc., 
to  be  made  good  at  the  expense 
of  owner, .  .  .       266,  267 

Caused  in  construction  of  sewers, 
compensation   to   be    made    to 
owners  of  property  by  Commis- 
sioners,    .  .  .       359,  360 
Done  by  fire-brigade  to  be  deented 

damage  done  by  fire,       .  .  474 

Caused  by  mobs  to  be  paid  out  of 

burgh  general  assessment,  .  549 

Caused   by  mobs,  special  assess- 
ment may  be  imposed  for,  .  549 
Action   of,  against    public  prose- 
cutor,      ....  729 
Fountains,  troughs,  etc,    .  .  606 
Damages   for   wrongous    imprison- 
ment,       .           .           .       695,  696 
Damp,  prevention  of, .           .  .  752 
Dandng,  see  Shows. 

Saloon,         .  .  .  .642 

Danger  by  leaving  combustible  or 
explosive  materials,         .  .  624 

Signals,    going   beyond,    in    open 

bathing-place,      .  .  .  480 

To  residents  by  hanging  clothes,  .  617 
To  passengers  by  con  vey  ing  articles,  61 5 
By  games,  ....  620 
By  orange-peel  on  footpath,  .  624 

Protection  from,      .  .  .  274 

Of  life,  assault  to.   .  .       687,  688 

Dangerous  animals  in  public  places,  610 
Openings   in   streets,  etc.,  to  be 

buUt  up,  .  .  .       250, 251 

Places    to    be    repaireil    or    en- 
closed,    ....  301 
Buildings   to   be  taken  down  or 
secured,    .  .  .      803, 304 

Deafening  of  floors,  .  .  .758 

Dealer,  in  second-hand  property, 

5,  654,  655,  678,  679 
General,       .  .  .  .669 

In  marine  stores,  provisions  appli- 
cable to,  .  .  .  .679 
In  marine  store,  licence  for,  .  679 
In   marine    stores,    name    to    be 

painted  on  premises,       .  .  679 

May  detain  suspected  person  offer- 
ing goods,  .  .       678, 679 
See  also  Broker. 
Dealers  in  coals  to  keep  weights  and 
scales  for  weighing,         .  .  668 
Penalty  for  failure, .           .  .  668 
In  bread  to  impress  weight  there- 
on,           .           .           .  .662 
Penalty  for  failure.             .  .  662 
Dean  of  Qulld  may  fix  time  of  form- 
ing new  streets,   .           .       237,  238 
Court,          .           .           .           .811 
Rules  for  buildings,  .  768 
Court,  when  to  come  in  place  of 

Commissioners,    .  .  .  811 

Court,  powers  and  duties  of  Com- 
missioners to  devolve  on,  .  311 
Jurisdiction  of,       .           311,  701,  7012 
Constitution  of,       .           .  .  31\ 
Court,  how  established,      .           .  2126 
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Dean  of  Onild—  paob 

Court,  resolution  of  ComroiAsiouers 
to  establish,         .  .  .826 

Court,  meeting  to  be  specially 
called,      .  .  .  .326 

Court,  resolution  by  Commis-sionerH 
to  discontinue,     .  .  .  326 

Court,  rights  and  privileges  of,      .  326 

Court,  how  constituted,      .  .  327 

Court  may  ap|>oiut  Master  of  Works 
who  may  also  be  the  Surveyor 
of  Burgh,.  .  .327 

Court,  Clerk  of,  to  be  Clerk  to 
Commissioner«,    .  .  .  328 

Court,  Burgh  Prosecutor  to  be 
pro-secutor  in,       .  .  .  328 

Court,  feas  and  charges  in,  .  329 

Court  to  fix  fees  according  to  scale, 
subject  to  approval  of  Auditor 
of  Court  of  Session,         .  .  329 

Court  jurisdiction,  .  .  .  734 

Assessors  to,  existing  Dean  of  Guild 
Court's  rights  aud  privileges 
reserved,  ....  326 

Court,  salaries  of  officials  in,  .  329 

Court,  application  of  fees  and  fines 
in,  .  .  .  .329 

Court,  deficiency  of  fees  to  be  paid 
out  of  burgh  general  assessment,  329 

Court,  surplus  fees  to  be  paid 
annually  to  credit  of  burgli 
general  assessment,         .  .  329 

Court,  service  of  petitions,  etc., 
in,  .  .  .  .329 

Court,  rules   and    regulations    in 
building  proceedings  before,  329,  330 
Death  of  Auditor,  Sheriff"  to  appoint 
ai  Auditor  to  supply  vacancy,    .  119 

Resignation,  or  removal  of  Collector 
not  to  affect  proceedings  for 
recovery  of  assessments, .  562,  563 
De1)ts  or  obligations  of  Local  Autho- 
rities under  Public  Health  Act, 
Sheriff  to  determine  dispute  as 
to,  .  .  .  .38 

Assessments  to  be  preferable  to 
private,  in  case  of  bankruptcy,  .  577 

Civil,  .  .  .  .735 

Dediion,  Sherirs  appeal  to  Court  of 
Session  against,  as  to  patrimonial 
rights  aud  privileges,       .  .    45 

Of  Sheriff,  finality  of,  in  complaints 
by  objectors  to  Commissioners' 
ai'counts, .  .  .       116,  117 

Of  Sheriff,  appeal  to  Secretary  for 
Scotland  against,  .       244, 245 

Dedaratton  to  be  made  by  aiief 

Constable  and  constables,      140,  141 
Declinature     to     net,     Keturuiug 

Officer's,  .  .  .  .67 

^Decreaae,  tee  Deficiency. 
Decree  for  penalties  beyond  juris- 
diction,    .  .  .       698, 699 

For  expenses,  .  .       698,  699 

Against  owner  for  expenses,      305,  306 

Or  warrant  by  Sheriff  as  to  com- 
pletion of  sale,     .  .       308,  309 

Of  Sheriff  to  be  reconled,    .       308,  309 


96 


96 
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Deereea  or   warrants  executed  be- 
yond bui^h,  eudorsatiou  of.       .  563 
Deduotton  from  rent,  occupier  may 

make,       .  .  .  .515 

Deeda,  etc.,  to  be  granted  in  cor- 
porate name  of  Coraniiasionens 
signed  by  three  Commissioners 
and  Clerk,  and  sealed  with  com- 
mon seal. 
Contracts,   etc.,  and  writs  to  be 
binding  on  property  and  funds 
of  Commissioners, 
Defiadiig'  or  altering  name  on  barrel,  59S 
Advertisement  boards  or  notices,  .  606 
Fountains,  etc.,       .  .  .  606 

Walls,  etc 618 

Articles,       ....  677 
Articles  by  brokers,  .       674,  675 

Default  of  owner  to  execute  work,  513;  514 
Of    owner,    occupier    to    execute 

works  in,  .  .  .  .514 

Of  paying  tines,  parties  to  be  im- 
prisoned in,  .  .  .712 
Defect  of  jurisiliction. 
Of  form,      . 
In  complaint. 
Of  jurisdiction, 
Defence  of  procee<ling8  against  prose- 
cutor or  constable,          .       732,  783 
Defending  review  of  sentence,  .  717 
Defiance  of  warning,  going  on  ice  in.  480 
Deficiency  in  number  of  Commis- 
sioners  and    Magistrates,    bow 
supplied,              .           .           .42 
Of  Doan  of  Guild  Court,  fees  to  Ije 
paid  out  of  burgh  general  assess- 
ment,       ....  329 
Of  assessments,  how  to  be  provided 
for,           .           .           .  .577 
Deficit  of  Treasurer  or  Collector  or 
their  sureties  to  be  chargeable 
against  a«ises8meuts,        .  .  115 
Definition  of  boundaries,  accidental 


717 
717 
705 
717 


errors  in, . 

25,26 

Definitions,    . 

.      4 

1)  Board  of  Supervision,  . 

.      5 

2   Broker, 

.      5 

(3)  BuUding, 

.      6 

4  Burgh,  . 

.      8 

(5)  Carnage, 

.      8 

(6)  Cattle,  . 

.      8 

7  Chief  Magistrate, 

.      8 

(8)  Clerk,  Treasurer,  or  Collector,      8 

(9i  Commissioners,  The     . 

.      9 

(10)  Court.  . 

.      9 

(ll)Court  of  Session, 

.      9 

1 12)  General  Police  Acts,    . 

.      9 

Hackney  carriage. 

.  754 

1 13)  House. . 

.      9 

1 14)  Householders,  . 

.    11 

15)  Infectious  disease, 

.    12 

16)  Lands  and  premises,    . 

.     12 

(17)  Local  Police  Act, 

.     IS 

(18)  Lord  Ordinary, 

.    18 

(19)  Magistrate,       . 

.    18 

(20)  Magistrates,     . 

(21)  Occupier,      .   . 

.    13 

13,175 
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.  15 
.  15 
.  16 
.  17 
17,607 
.  651 
650 

95 


42 


90 


25 


Deflnltionft— 

(22)  Owner,. 

(23)  Parliamentary  buivli, 

(24)  Police  Act,  1857, 

(25)  Police  burgh,   . 
f26)  Popnlous  place, 

(27)  Private  court,  . 

(28)  Private  street,  . 

(29)  Public  Health  Acts, 

(30)  Sheriff, . 

(31)  Street,  . 
Crime,  .  . 

Defoimltiei,  exposing. 
Delegation  of  powers   of  Commis- 
sioners to  committees,     . 
Deliyeranoe,  Sherirs,  finality  of,  in 
questions  relating  to  election  of 
Commissioners,    . 
Sheriff-Clerk  to  record,  in  Sheriff- 
Court  Books  of  his  own  county, 
and  to  transmit  certified  copy  to 
Sheriff-Clerk  of  other  county,     . 
Of  Sheriff  fixing  boundaries  and 
declaring  populous  places  to  be 
bujvhs,  final, 
Sherin^s,  defining  new  boundaries, 

recording  of,        .  .  26, 27 

Sheriff's,  altering,  extending,  con- 
tracting, or  revising  boundaries, 
may  be  appealed  against,  2S,  30 

Sheriff's,  recording  of  order  of  Court 

of  Session  in  appeals  against,    29,  30 
By  Sheriff  declaring  adoption  of 

Act,  .  .  .81,32 

Recording   Sheriff's,  in    questions 
relating  to  election  of  Commis- 
sioners,    .  .  .  .42 
Damaad,  certificate  of,          .      305,  306 
Deposit.  Commissioners  may  provide 
lands,  etc.,  for,  of  soil  and  mate- 
rials,       .           .           .           .167 
Of   building    materials,    etc.,    on 

streets  continuing  too  long,        .  300 

Of  bail,        .  .695,696 

Forfeiture  of,  .  .       714, 715 

Acceptance  of,         .  .       695,  696 

DepositB  of  building  materials   or 

excavations,         .  .       299,  300 

On   streets   beyond   a  reasonable 

time, 

Depdt,  railway, 

Pepdts  for  dust,  ashes,  etc,  may 
be  provided,        .  * 

Ftt  Street. 
Depute-Clerk  of  Police  Court,     688,  689 
Burgh  Prosecutor,  .  .  .689 

DetertiOll  of  diet,  form  of  procedure,  769 
De8troylii|:    advertisement    boards 

or  notices,  .  .  .  606 

Dete&tiLoii   of   persons   in   custody 
passing  through  burgh,  .       694,  695 
Of    accused    when     hearing    ad- 

joumed,  ....  704 
Of  suspected  persons  offering  goods 

to  brokers,  .  .      678,679 

fii  persons  in  custody,  .  699,  700 
Of  accused,  form  of  warrant  for,  .  766 
Of  offenders  till  caution  found,  .  .713 


800 
607 

167 


DetenttOB —  pagb 

Of  offenders  to  allow  of  extract  of 

charge  being  made,         .  .716 

Of  stray  cattle,       .  .       633,  6^4 

Determination  of  questions  under 
sec  43  of  Act  by  Secretary  for 
Scotland,.  .  .  .83 

Of  Commissioners  as  to  buildings, 
appeal  against,    .  .  .  292 

Detonator,  leaving,  without  proper 

precaution,  .  .  .  6iM 

Deviation  from  plans  of  buildings 
sanctioned  by  Commissioners,    .  276 
In  point  of  form,    .  .  .  717 

Dice,  loaded,  players  of,  687, 688, 701, 702 
Diet,  adjournment  of,  .  703-6 

Adjournment    of,    form    of    pro- 
cedure,    .  .  .       765,  766 
Desertion  of,  form  of  procedure,    .  769 
Diphtheria,  ste  Infectious  Diseases. 
Directors  of  companies,        .  .  698 
Dirty    condition,    dwelling  -  houses 

kept  in,    .  .  .  .  175 

DiBOhargin^r  firearms,  .  .  620 

From  custoily,  if  evidence  appar- 
ently insufficient,  .       699,  700 
Discretion  of  M^strate  to  dismiss 

with  admonition,  .  .  710 

Disease,  infectious,  definition  of,      .     12 
Diseased  animals  or  meat,    .  .  663 

Diseases,  infectious, duties  of  Medical 
Officer  of  Health  as  to,    .  .133 

Contagious  (Animals)  Act,  1878-90, 
not  affected  by  Act,        .  .  471 

DisfiTUStin^  objects,  publicly  exhib- 
iting,       ....  594 
Dishonesty,   .  .  .651 

Dismiss   with    admonition,    Magis- 
trate may,  .  .  .  710 
Dismissal  of  constables,       .  .  716 
Dismissed  constable  to  deliver  up 

accoutrements,    .  .       153,  154 

Disorderly  persons,  .  .       642,  653 

Conduct  in  theatres,  .  .  (>41 

Houses,  penalty  for  keeping,    643,  644 
Houses,  may  be  entered  by  con- 
stables,   .  .  .  .642 
Houses,  penalty  for  refusing  access, 

641,642 
Penalty   for   keeping    places   for 

baitiLg  animals,  .  .       645,  646 

Penalty  on  persons  fonnd  therein, 

645,646 
Person8,penaIty  for  harbouring,  645, 646 
Disposal  of  articles  found  in  street, .  627 
Of  unclaimed  stolen  property,  655,  656 
Dispute  as  to  patrimonial  rights  or 
privileges.  Sheriff  to  decide,       .    45 
Price  to  be  paid  for  gas  to  be  as- 
certained in  case  of,        .  .  160 
DiBqnalifloation  of  Commissioners, . 
Dissolnte  boys  or  girls,         .      591,  592 
Distilled  liquor,         .           .  .642 
DistiUers,  etc,  to  construct  reser- 
voirs for  deposit  of  refuse,     382,  883 
Dirtrilmtion  of  constables  within 
burgh.  Chief  Constable  todirect,  136-8 
Of  indecent  books,  etc,   <             .  594 
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Distrleta,   separate,   to   bear  their 

share  of  expenses,  .       569,  570 

Drainage,  to  oe  defined  on  plan.    .  356 

Formation  of,  .  .       855,  366 

Sewer  rates  leviable  on  separate,   .  567 

Disturbance  by  ringing  door  bells 

and  extinguishing  light, .  .  624 

DlTlaion  of  Act  into  parts,    .  .      4 

Of  burgh  into  wards,  .    22,  23,  24 

Into  drainage  districts,       .       355,  356 

Of  populous  places  into  wards,     23,  24 

Of  opinion  among  Magistrates,      .  727 

Bocunents,  search  for,         .  .  692 

Dogni  entering  fountain  or  troughs,  .  606 

Attacking  persons, .  .  .611 

Keeping  of,   in   any  premises,  if 

nuisance,  to  be  removed,  .  635 

Ferocious  or  rabid,  at  large  un- 

muzsletl,  .  .  .  .635 

Such  dogs  may  be  seized,  detained, 

and  if  necessary  destroyed,        .  635 
Stray,  how  dealt  with,       .  .  636 

Stray,   with    owner's   address   on 
collar,    letter    to    be    sent   to 
owner,      ....  636 
Bye-laws  for  providing  that  keep- 
ing of,  does  not  cause  nuisance, 

496,  497 
Not  to  go  at  large  when  prohibitwl 

by  public  notice,  .  .  635 

Penalty  for  contravention,  .  635 

Not  to  be  kept  to  annoyance  of 

neighbourhood,   .  .  .  635 

Dangerous  dogs  may  be  destroyed,  635 
Local   Authority    may    make   re- 
striction on  dogs  being  at  lai^ge, 
if  danger  from  madness  appre- 
hended,   .  .  .  .635 
Penalty  for  contravention, .  .  635 
Domestic  purposes,  water  for,  to  be 
direct  from  main  or  service  pipes 
where  practicable,           .       428,  429 
Purposes,  water  to  be  used  onlv 
for,  unless  by  agreement  with 
Commissioners,    .           .       428,  429 
Door  bells,  disturbance  by  ringing,  .  624 
Doors,  how  hung,      .           .  .265 
Etc.,  before  passing  of  Act,            .  266 
Etc.,  projection  of,             .           .266 
Opening  on  pavements,  etc.,  .266 
Cellar,  coverings  to  be  made  by 

owner,      .  .  .  .  266 

Parties  aggrieved  may  appeal  to 

Sheriff,     .  .  .  .268 

Windows,  etc.,  on   cellars,    etc., 

defective,  .  .  .  622 

Annoyance  by  knocking  at,  .  624 

Writing  on  or  defacing,      .  .     13 

Put  up  after  adoption  of  Act  to 

open  inwards,      .  .  .  265 

Penalty  for  failure,  .  .  265 

Opening    outwards    before    such 

adoption  may  be  altered,  .  266 

To  cellars  to  be  made  by  owner,    .  266 
Penalty  for  neglect,  .  .  266 

Oates,  windows,  shutters,  etc.,  Ex- 
ceptions as  to  opening  inwards, .  265 


PAcr 
Donkeys  and  ponies,  hiring  of,         .  482 
Double  return  of  Commissioners,    59,  60 
Drafts,  two,  of  proposed  Provisional 
Orders  to  be  transmitted  with 
every  application,  .  86, 87 

On  bank  account,  in  name  of  Com- 
missioners, to  be  signed  by  two 
Commissioners    and    Treasurer, 
and  countersigned  by  Clerk,  114, 115 
Drags  and  life-buoys  to  be  provided 

for  prevention  of  drownmg,  479,  480 
Drainaffe  works.  Surveyor   of,  «ee 
Surveyor. 
Powers  of  Commi^isioners  as  to,  335, 336 
Of  houses  in  burgh,  .       396,  402 

Appeal  as  to.  .  402,  527,  528 

Of  courts  where  liability  of  owners 

doubtful,.  .  .       244,245 

Of  proposed  new  buildings,       268,  269 
Of  houses,   .  .  .  .395 

Of  houses,  bye-laws  as  to,  .  .  498 

Plans  to  be   prepared  by  Burgh 

Surveyor,  .  .  .  335 

House,  ventilation  of,         .  .  398 

Works,  new  obiections  against      .  373 
Questions   to    be    determined   by 

Sheriff,     .  .  .       373,374 

District,    one   to    be    formed    by- 
Commissioners,    .  .       355,  356 
Districts,  separate,  already  exist- 
ing, to     be    maintaiueil    until 
altered  as  provided  for  in  Act,   .  355 
Districts,  sejiarate,  may  be  formed 

with  approval  of  Sheriff,        355,  366 
Districts,  separate,  may  be  united 
or    altered    with    approval    of 
Sheriff,     .  .  .  .856 

Districts,  alteration  of,  to  be  sub- 
ject to  conditions  imposed  by 
Sheriff,     .  .  .  .356 

Districts  and  alterations  thereon 
to  be  defined  by  Surveyor  on 
plan  of  burgh,     .  .  .  366 

Drams  vested  in  Commissioners,  335,  336 
To  be  made  and  repaired  by  Com- 
missioners, .  .  39, 60 
Commissioners    to    provide    for, 

destroyed,  .  .  .3// 

Penalty  for  failure,  .  .  877 

No  unauthorised  tierson  to  make, 

388,389 
Penalty  for  so  doing,  .       388,  389 

Not  to  be  constructed  or  altered 

contrary  to  orders,  .  •  401 

Penalty  for  so  doing,  .  .  401 

Or  cesspools,  expense  of  opening, 
closing,  and  making  good  to  be 
borne  by  Commissioners,if  drains, 
etc.,  found  to  be  in  proper  order,  400 
Opened  for  repair  not  to  be 
covered  up  till  inspected  and 
tested  by  Commissioners  or 
their  Surveyor,    .  .  .  400 

And  sewers,  costs  and  charges  of 
ventilating  to  be  a  charge 
against  "  general  sewer  rate  "  or 
*'8j)ecial  sewer  rate,"     ,  .382 
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May  be  made  to  discharge  below 
high- water  mark,  .  .  383 

Board  of  Trade's  consent  required 
to  discharge  of,  below  high- 
water  mark,         .  .  .  893 

From  houses  may  be  constructed 
by  Commissioners,  .  .  395 

Owners  of  houses  chargeable  with 
expense  thereof,  .  .  .  395 

To  be  constructed  for  all  houses 
or  buildings,        .  .  .  397 

Levels  of  rebuilt  houses  to  be 
sufficient  to  allow  to  be  con- 
structed, .  .  .  .398 

House,  to  be  ventilated,     .  .  898 

House,  inlets  to  be  trapped,  .  398 

Fencingof  sewers,  etc.,      .       294,295 

And  sewers  to  be  marked  on 
Survey  map  of  burgh,      .      382,  333 

And  sewers.  Commissioners  to  for- 
feit a  sum  not  exceeding  40s.  per 
day  to  persons  deprived  of  use 
of,  ...  .  377 

Public  works  and  sewers,  pre- 
cautions during  construction  or 
repair  of,.  .  .       294,295 

Commissioners  may  cause  un- 
authorised, to  ht  re-made  at 
expense  of  owners,  .       388,  389 

And  sewers  to  be  trapped  and 
ventilated,  .  .  .381 

And  sewers.  Commissioners  to 
have  power  to  construct  all 
necessary  works,  eU\,  for  venti- 
lation of, .  .  .  .381 

And  sewers,  ventilating  pipes  or 
shafts  for  ventilation  of,  may  be 
introduced  into  chimney  and 
furnace  shafts  of  manufactories,    382 

(Branch)  and  cesspools  to  be  kept 
in  good  order  by  owners,  .  398 

And  cesspools  to  be  inspected  by 
Burgh  Surveyor,  .  .  400 

And  cesspools.  Medical  Officer  of 
Health  may  request  Burgh 
Surveyor  to  ins])ect,        .  .  400 

And  cesspools,  notice  to  occupiers 
of  premises  before  inspection 
of,  .  .  .  .400 

Covering  up,  .  .  .  400 

Covering  up  without  notice  to 
Commissioners,   .  .  .  400 

And  sewers  vested  in  Commis- 
sioners,   .  .  .      335, 336 

House,  appeal  to  Sheriff  by  parties 
aggrieved  through  construction 
or  use  of,  ...  402 

Waste  pipes  may  be  erected  to 
communicate  with,         .      405, 406 

Commissioners'  sanction  to  be  ob- 
tained before  connecting,  with 
street  sewers,      .  .       405, 406 

Or  sewers  not  to  be  flushed  with 
water  fW)m  domestic  supply,      .  430 

Regulations  as  to  construction,     .  753 

Plumber  work  connected  with,  for 
new  buildings,     .  .  .  753 


Drains—  page 

Penalty  for  covering  up   branch 
drains  before  inspection  by  Com- 
missioners or  Surveyor,  .  .  400 
Set  also  Sewer. 
Dramatic  entertainments, 

688,  639,  642,  643 
Drawings  of  buildings  proposed  to 

be  erected  or  altered,      .       268,  269 
Dray,  set  Carriage. 

Dress  of  constables,  assuming,  .  154 

Dressing  horses  or  other  auunals  in 

street,      .  .  .       610,  611 

Drift  logs,  bye-laws  for  securing,      .  495 
Drinking  fountains  or  troughs  may 

be  erected  and  maintained,         .  432 
Drivers  of  carts  with  offensive  matter 
during  prohibited  hours,  .  178 

Of  omnibuses.    Magistrates    may 

make  regulations  as  to,  .       439,  440 
Penalty  for  breach  of,        .       489,  440 
Shelters  for,  of  hackney  carriages, 
omnibuses,    and   tramway  cars 
may  be  erected,  .  .       443,  444 

Stiould  be  able  to  see  before  and 
on  either  side  of  them,  and  have 
control  over  annual,        .  .611 

Penalty  for  failure,  .  .611 

Not   to   sit   except   on   front   of 

vehicles,  .  .  .  .611 

Penalty  on,  contravening  regula- 
tions as  to  drivhig,  611,  612,  613,  626 
Of  coal   carts,  duties   of,  as   to 

weighing,  .  .      658,  659 

To  have  coals  weighed  if  required,   659 
Penalty  for  failure,  .  .  659 

To  receive  and  deliver  memoran- 
dum of  weight  of  coals,  .  .  659 
Penalty  for  failure,  .  .  659 
Regulations  as  to,  .  .  754,  tt  aeq. 
Licences,  ....  755 
Of  hackney  carriages  not  to  act 

without  first  obtaining  licence,  .  755 
Penalty  for  so  doin^,  .  .  755 

Licence  endorsed  with  conviction,    755 
Return  of  licence  to  driver  on  leav- 

ing  service,  .  .       755, 756 

Refusing  to  drive,  .  .  .  756 

Suspension  of  licence,         .  .  756 

Not  to  carry  number  of  persons 

above  that  painted  on  carriage,  .  756 
Penalty  for  so  doing,         .  .  756 

Penalty  on,  refusing  hire,  .  .  756 

If  agreement  made  as  to  fare,  not 
to  demand  more  than  agreed 
on,  ...  .  757 

Penalty  for  demanding  more,        .  757 
Agreement   with,  for   more  than 

proper  fare  not  binding,  .  757 

Damage  done  by,    .  .  .  758 

Not  to  allow  anyone  on  carriage 
during  hire  without  consent  of 
hirer,       .  .  .  .758 

Penalty  for  so  doing,         .  .  758 

Not  to  allow  anyone  else  to  drive,    768 
Penalty  for  so  doing,  .  .  758 

Liable  in  penalty  if  intoxicated  or 
misbehaving,       .  .  .  75^ 
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Not   to   leave   carriage    fltandiug 

without  some  one  in  charge,       .  758 
Penalty  for  so  doing,  .  .  758 

Refusing   to   give   way  to   other 

carriages,  .  .  .759 

Compensated  for  time   attending 
to  answer  complaints  not  sub- 
stantiated, .  .  .  759 
Failure  to  i>ay  fare  to,        .  .  759 
Penalty   on  'persons   refusing   to 
pay,         .           .           .           .759 
DrlTinfir  furiously,     .           .           .612 
On  footway,            .           .           .  615 
Or  riding  on  sea-beach,      .           .  482 
More  than  two  carts  or  carriages 

at  same  time,      .  .611,  612 

Penalty  for  careless  and  furious,    .  607 

Droppers,  chain,        .  687,  688,  701,  702 

Drowning,  drags,  life-buoys,  to  l>e 

provided  for  prevention  of,    479,  480 

Servants  and  superintendents  for 

assisting  in  prevention  of,      479,  480 
Wages  to  oe  paid  to  servants  and 

suuerintendeuts, .  .       479,  480 

Bye-laws  to  be  made  with  refer- 
ence to,    .  .  .       479, 480 
Rewards  to  be  allowed  to  servants 
assisting  in  prevention  of,      479,  480 
Drugs,  sale  of,  etc.,   .  .  .668 
Dnmk  while  in  charge  of  carriage, 
etc.,         .           .           .           .604 
And  incapable,        .            .           .  620 
And  incapable,  three  previous  con- 
victions   in    preceding    twelve 
months,  additional  jienalty  may 
be  imposed,         .           .       626, 627 
Drunkards,  habitual,            .      626, 627 
Drying-grounds  to  be  provided  by 
Commissioners,   .           .            .  490 
Regulations  as  to,  may  be  made,  .  490 
Penalty  for  breach  of,        .           .  490 
Charges  for  use  of,  .            .            .  491 
Dumbarton,  .                     .          .747 
Dundee,                             .          .745 
Dunfermline,                                .747 
Dung,  ashes,  etc. ,  to  be  taken  posses- 
sion of  by  Inspector  of  Cleans- 
ing, and  sold,      .           .           .  176 
Penalty  on  contractor  failing   to 

remove,    .  .  .  .170 

Penalty  for  obstructing  removal  of,  171 
Penalty  on  unauthorised  persons 

removing,  .  .  .171 

When  laid  down  on  streets  for 
removal,  to  be  removed  within 
certain  time,        .  .  .177 

Penalty  for  failure,  .  .177 

Dust,  ashes,  night  soil,  etc.,  power 
of  Commissioners  to  sell  and  dis- 
pose of,  and  to  cause  streets  to 
be  swept,  .  .      165,  166 

Horse  and  cow,  to  be  kept  off  the 

streets,     ....  176 
Removal  of,  from  street,    .  .177 

Person  entitled  to  lay,  on  fields, 
nursery,  or  garden  grounds  for 
purpose  of  manuring  same,        .  179 
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Dung-steads,  penalty  on  persons 
under  obligation  failing  to  clean 
out,  .  .  .       176,  177 

Dust,  night  soil,  dung,  ashes,  etc., 
power  of  Commissioners  to  sell 
and  dispose  of,  and   to   cause 
streets  to  be  swept,         .       165,  166 
Etc.,  collected   to    be   vested    in 

Commissioners,   .  .       165,  166 

Ashes,  and  other  refuse,  removal 
of,  .  .  .       168,169 

Duties  imposed  by  Act  where  burghs 
situated  in  more  than  one 
county,    .  .  .  .90 

And  powers  of  Local  Authorities 
under  Public  Health  Act  vested 
in  Commissioners  under  Act,     .    38 
And  powers  of  Commissioners,      .    96 
Of  Inspector  of  Cleansing, .       129,  130 
Of  Chief  Constable  and  constables, 

148,  149 
Of  Sanitary  Inspector,        .  .131 

Of  Medical  Officer  of  Health,         .  133 
Commissioners    may   provide   for 
widows  or  families  of  constables 
losing  their  lives  in  execution  of 
their,        .  .  .  .152 

Of  Master  of  Works,  .  .  327 

Of  drivers   of   coal   carts   as   to 

weighing,  .  .       658,  659 

Of  Burgh  Prosecutor,         .  .  689 

And  powers  imposed  under  General 
Police  Act«  vested  in  Commis- 
sioners under  this  Act,   .  .    37 
Of  Medical  Officer  of  Health  as  to 
infectious  diseases,          .           .  133 
Duty,  neglect  of,  on  part  of  con- 
stable,     .           .           .            .154 
Special  constables  when  on,  to  be 
under  direction  of  Chief   Con- 
stable,     ....  156 
Of  keepers  of  weighing-machines,  .  657 
Dwelling-house,  stt  House,  Lands, 

ahd  Premises. 
Dynamite,  leaving  without   proper 
precautions,         .  .  .  624 


Eartli  closets.  .  .      408, 409 

EatLng-house,  .642 

Eayes  of  houses,  buildings  to  have,  .  753 
Bdimmrgh,    .  .746 

Effects  of  occupier  may  be  sold  in  de- 
fault of  payment  of  sewer  rate, .  515 
Efficiency  ofpolice  force  to  be  certi- 
fied by  H.M.  Inspector  of  Con- 
stabulary for  Scotland,  .  136-8 
Bfftision  of  blood,  assault  to,       687,  688 
Egress  from  public  building,  theatres, 

etc 285 

Eighteen  Commissioners  elected 
when  population  between  50,000 
and  100,000,        .  .  .49 

Election  of  candidates  for  Town 
CouncUy  ...  78,  79 
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Of  Commissioners,  Register  of 
Voters  in,  under  Act,  to  be  same 
as  Register  of  Parliamentary 
Burghs,    .  .  .  49,  50 

Of  Ck>mmissioner9,  future,  under 
Act,         .  .  .  59, 60 

Of  Commissioners,  future,  to  be 
same  as  electiou  of  Town  Coun- 
cillors,    .  .  .  59,  60 

Of  Commissioners,  Commissioners 
to  supply  deficiency  in  number 
of,  in  event  of  whole  number  not 
being  elected,      .  .  59, 60 

Of  Commissioners,  expenses  of,  to 
be  defrayed  out  of  assessments 
leviable  under  Act,         .  .    70 

Expenses  to  be  apportioned  among 
assessments,  as  Commissioners 
think  proper,       .  .  .70 

Of  Ma^strates  of  police  at  first 
meeting  of  Commissioners,         .    70 

Of  Chief  Magistrate  and  Magis- 
trates, according  to  population, .    71 

Of  Commissioners  and  Magistrates, 
procedure  as  to  under  Act  to  be 
same  as  in  burghs  having  to  pro- 
vide for  election  of  Magistrates 
and  Councillors,  .  .  .46 

Of  nine  Commissioners,  where  popu- 
lation less  than  10,000,  unless 
Sheriff  fixes  number  at  twelve,  .    49 

Of  twelve  Commissioners,  where 
population  is  between  10,000  and 
20,000,     .  .  .  .49 

Of  fifteen  Commissioners,  where 
population  is  between  20,000  and 


50.000,     . 


49 


Of  eighteen  Commissioners,  where 
population  is  between  50,000  and 
100,000,  .  .  .  .49 

Of  twenty-four  Commissioners, 
where  population  is  over  100,000,    49 

Of  Commissioners,  Sheriff  from 
time  to  time  to  determine  num- 
ber of,      .  .  .  .    49 

Of  three  Commissioners  for  each 
ward  as  nearly  as  may  be,         .    49 

Of  Commissioners,  householders  on 
Assessor's  list  entitled  to  vote  in,    43 

Of  Commissioners,  Sheriff  to  con- 
duct,       .  .  .  44,  45 

Of  Commissioners,  Sheriff  to  be 
Returning  Officer  at,       .  44,  45 

Of  Commissioners,  Sheriff  to  ap- 
point presiding  officers,  assist- 
ants, and  clerks  at,         .  44,  45 

Of  Commissioners  to  be  by  ballot,  44,  45 

Of  Commissioners,  Sheriff  to  have 
a  casting-vote  in  case  of  equal- 
ity of  votes  at,     .  .  44,  45 

As  Commlssionej^,  persons  eligi- 
bility for,  .  .  .46 

Of  dommissioners,  nomination 
paper  to  be  signed  by  person 
nominated,  or  nis  mandatory, 
and  by  not  less  than  five  other 
householders,      .  .  .46 
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Of  Councillor,  nomination  for,      .  774 

Of  Magistrates  and  Councillors, 
where  elected  under  3  &  4  Will. 
IV.  caps.  76  and  77,  to  be  as  here- 
tofore, except  as  modified  or 
amended  by  Act,  .  .41 

Of  Magistrates,  etc.,  in  other 
burghs  to  be  as  provided  in  sees. 
24  &  25  of  Act,    .  .  .41 

Of  Commissioners,  Sheriff  to  deter- 
mine in  a  summary  manner  all 
questions  relating  to,      .    42,  44,  45 

Of  Commissioners,  recording 
Sheriff's  deliverance  on  ques- 
tions relating  to, .  .  .42 

Of  Commissioners,  finality  of 
Sheriff's  deliverance  in  questions 
relating  to,  .  .    42,  44,  45 

Of  Conmiissioners  under  Act  in 
burghs  under  General  and* Local 
Police  ActSj         .  .  .42 

Of  Chief  Magistrate  and  four  other 
Magistrates,  where  population 
between  10,000  and  50,000,        .    71 

Of  Chief  Magistrate  and  two  others 
where  population  less  than 
10,000,     .  .  .  .71 

Annual  municipal,  intimation  to 
Town  Clerk  of,    .  .  78,79 

ELectloni  of  Commissioners,  .    43 

Of  Magistrates,       .  .    41,  70,  71 

Procedure  before  and  at  first,  43,  44,  45 

Annual,       .  .  .59,  60 

Electric  Lighting  Act,  1882,  .  157 

BmbeulemeiLt  of  above  £1C,  or 
aggravated,  not  cognisable  in 
^ice  Court,  .  687,688,701,702 
Enactments  to  be  applicable  to  sea- 
shore within  buiTgh,  subject  to 
rights  of  Crown,  with  consent  of 
Board  of  Trade,  .  .       482,  483 

Enclosinjr  excavations  or  materials 
laid  on  street,      .  .  .  299 

From  dangerous  buildings  or  places,  301 
EndonatUm  of  conviction  on  driver's 
licence,    ....  755 

Of  decrees  or  warrants  executed 
beyond  burgh,     .  .  .  563 

Of  warrant  in  England,      .       698,  699 
I,  fire,  reasonable  charge  to  be 
paid  for  use  of,  and  attendance 
of  firemen  in  cases  of  tire  beyond 
limits  of  burgh,  .  .       475,  476 

Steam,  regulations  as  to,    .       286,  287 

High -pressure,  steam  from,  to  be 
earned  away  by  a  high  chimney, 

2^6,287 

PipMB  or  funnel,  notice  by  Commis- 
sioners to  remove,  .       286, 287 

Fire,  etc.,  may  be  provide<l,     472,  473 

Escapes,  etc.,  may  oe  provided,  472, 473 

Fire,  horses  for  drawing,  may  be 
purchased,  kept,  or  hired,     472,  473 
Enqnixy  by  Sheriff  as  to  ruinous 

building,  .  .      303, 304 

Enter  premises,  constable  may, 

641,  642,  643-5,  646,  647 
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BntertalnmeiLt,  places  of  public, 

638,639,640 

Places  of  public,  to  be  supplied 
with  proper  means  of  egress  and 
ingress,  ....  285 
Entertainments,  room  or  honse  in 
tenement  used  for,  becoming 
nuisancei),  may  be  ordered  by 
Magistrate  to  be  discontinued,  .  645 

Penalty  for  continuing  the  same 
while  order  is  in  force,    .  .  645 

Dramatic,    .  .  .       642,  643 

Public  buildings  used  for,  .  .  274 

Public,  regulations  as  to  buildings 
used  for,  .  .  .       291,  292 

Entrance  to  vault  or  cellar,  .  .  266 

Entriei  in  register  of  convicted  per- 
sons,       .  .  .      726, 727 
Equal   division   of  opinion   among 

Magistrates,        .  .  .  727 

Equality  of  votes.  Commissioners  to 
determine  by  vote  which  candi- 
date to  be  preferred,       .  59,  60 

Of  votes  at  meeting  of  Commis- 
sioners,  .  .  .  91,  92 
Ersction,  see  Building  and  House. 

And  alteration  of  houses  or  build- 
ings,        .  .  .268,269 

Of  new  house  or  building.  Com- 
missioners may  decline  to  grant 
warrant  for,         .  .  .  273 

Ofw.-c.*8,  etc.,  to  be  subject  to  con- 
sent of  Commissioners,  .       277,  278 

Of  building  along  new  street,  239,  240 

Or  alteration  of  church,  etc.,  ap- 
proval of  Commissioners  in  re- 
gard to,  required,  .       291,292 

Of  bars  across  streets  during  repair 
or  alteration,       .  .       294,  295 

Of  waste  -  pipes  to  communicate 
with  drains,        .  .       405,  406 

Of  waste-pipes  to  communicate 
with  drains,  Burgh  Surveyor  to 
report  on  application  for,      406,  406 

Of  drinking-fountains  or  troughs, .  432 

Of  cabmen  8  shelters,  .       443,  444 

Of  buildings  on  ground  filled  up 
ynX\i  offensive  matter,     .       289,  290 

Or  alteration  of  any  building  with- 
out sanction  of  Commissioners,  .  276 

Of  weighing-machines,       .  .  657 

Error  by  Sheriff  in  defining  bound- 
aries,       ,  .  .  25,  26 
Errors,  accidental,  In  defining  boun- 
daries    may    be    rectified    by 
Sheriff,     .            .           .25,26 

In  Assessment  Roll  may  be  recti- 
fied,        .  .  .  .558 
Erysipelas,    .  .12 
Estimate  of  moneys  required  to  be 
borrowed  to  be  laid  before  Com- 
missioners,         .           .      582, 583 

To  be  prepared  before  execution  of 
drainage-works,  .  .  .  378 

Eyllence  of  minute  of  Commis- 
sioners,   ....  106 

Leading  of  additional,        .  .  712 
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Refusal  of  witness  to  give,        698,  710 
Penalty  on  persons  refusing  to  give, 

698,  710 
Of  sentence  and  conviction,      726,  727 
Of  melting  by  brokers,       .       674,  675 
Ewe,  see  Cattle. 

Examination,  committing  for   fur- 
ther,       .  .  .      699,700 
Of  witnesses,           .  .  .  710 
Excavations   in    street   beyond    a 
reasonable  time,  .            .           .  300 
Rules  for,    .           .            .300,  752 
Excess  of  fare  charged  for  hackney 

carriage,  .  .  .  *.  757 

Exdseable  liquors,  .  .642 

Supplying  constables  with,  .  595 

Exclusion  of  other  jurisdictions,       .  734 
Execution  or  adoption  of  Act,  Court 
of  Session  may  make  orders  to 
facilitate,  .  .  .34 

Of  citation, .  .  .      696,697 

Of  Act,  proceedings  for,  after  order 

of  Court  of  Session  obtained,    34,  35 
Of  deeds  by  Commissioners,  .    96 

Of  Act,  contracts  relating  to,  Com- 
missioners not  to  hold  any  share 
or  interest  in,      .  .       121,  122 

Of  warrant  by  constables  or  Chief 

Constable,  .  .  .148 

Of  joint  drainage- works  in  contigu- 
ous or  adjacent  burghs,  applica- 
tion to  Secretary  for  Scotland  for 
Provisional  Order,  .  86, 87 

Of  works,  by  Commissioners,  .  103 
Of  works.  Commissioners  may  con- 
tract for, .  .  .  .103 
By  owners, .  .  .  513,  514 
Of  work  by  Commissioners  in  de- 
fault of  owner,  .  .  513, 514 
Of  works  by  owners,  recovery  of 

expenses  in  default  of,    .       513,  514 
Of  work  by  occupier  in  default  of 

owner,     ....  514 
Of  Act,  proceedings  in   case   of 

occupier  opposing,  .  .  520 

Of  arrestment    for    recovery    of 

assessments,        .  .       560, 561 

Of  sentences  beyond  jurisdiction, 

698,699 
Of  convictions  of  judgments,  698,  699 
Informality  of,       .  .      701,702 

Stay  of,  of  judgment,         .  .  717 

Of  works,    .  .  .  .512 

Upon  judgment,     .  .      734,  785 

Upon  extract  of  judgment  or  war- 
rant,       .  .  .      734  735 
Of  summons  on  accused  person  by 

constable,  .  .  .  764 

Of  citation  of  witnesses  or  havers, 

by  constable,       .  .  .  764 

Of  charge  upon  cautioner,  form  of,  771 
Exemption  from  sewer  rates,  to  ex- 
tent of  75  per  cent.,  in  case  of 
owner  or  occupier  of  works  who 
have  made  separate  arrangements 
for  drainage  of  their  worlu  before 
Act  came  into  operation,       882,  883 
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'  Appeal  to  Sheriff  thereanent,    382,  383 

Of  railway  companies'  buUdiugs 
from  regnlations,  .  .  737 

From  asseMsments, .  .       578,  579 

Exerdgiiicr  horses  in  public  places,  .  610 
BzlilliitionB,  dramatic,  638,  639 

Magistrates  may  make  orders  to 
regulate  public,  .  .       639,  640 

Penalty  for  opening,  without  con- 
sent,        .  .  638,639,640 

Penalty  for  contravention  of  oniers, 

639,640 
Exit  from  buildings  used  for  public 

entertainments,   .  .  .  274 

Expense  incurred  in  extinguishing 
chimneys  on  fire  to  be  paid  by 
occupiers  of  premises,     .  .  472 

Of  testing  gas  to  be  defrayed  by 
Commissioners,  .  .  .  161 

Of  new  street  to  be  charged  against 
feuars,      .  .  .239,240 

In  case  of  Hre beyond  bur^h  bound- 
aries, Sheriff  to  determine      475,  476 

Attending  each  tire,  Firemaster  to 
make  up  statement  of,    .  .  478 

Expenses  of  improvements  to  be 
charged  against  general  sewer 
rate,         .  .  .244, 245 

Of  sewer  rate,  occupier  may  be 
called  on  to  pay  m  default  of 
owner,      .  .  .  .515 

Of  works  done  by  occupier  to  be 
deducted  from  rent,        .  .514 

How  to  be  recovered  from  owner,  51 4,515 

Of  sewer  rate  to  be  recovere<l  in 
same  manner  as  burgh  general 
assessment,  .  .  .  515 

Of  districts  to  be  borne  by  each 
district,    .  .  .       569, 570 

Improvement,  private,       .  .  572 

Sewer  rates  and  private  improve- 
ment, to  continue  burdens  on 
lands,  etc.,  .  .       573, 574 

Recovery  of  sewer  rates  and  private 
improvement,  recoupment  of 
arrears  of,  .  .  .  577 

Of  repair  or  removal  of  dangerous 
builtUngs,        303,  304,  30S,  306,  307 

Of  shoring  up  buildings  to  be  paid 
by  owner,  .  .       303, 304 

Of  fencing  to  be  paid  by  owner,  308,  804 

Refusal  to  pay,       .  .       305, 306 

Decree  against  owner  for,  .       305,  306 

Of  re-maJcing  drains  to  be  paid  to 
Commissioners,   .  .       878, 379 

Of  demolishing  buildings  erected 
over  sewers,  or  of  tilling  up  vaults 
and  cellars  under  street  to  be 
paid  to  Commissioners,  .       380,  381 

Of  drains  from  houses  constructed 
by  Commissioners  chargeable 
against  owners  of  houses,  .  395 

Of  opening,  closing,  and  making 
good  drains  or  cesspools  to  be 
borne  by  Commissionen  if  drains, 
etc.,  found  to  l)e  in  proper  con- 
dition,    •  •  .  .400 


Expenses—  page 

Of  petition  to  Court  of  Session 
where  provisions  of  Act  have  not 
been  observed,     .  .  .35 

Of  Register  of  Voters,  pro])ortion 
of,  to  be  paid  by  Commissioners 
to  County  Council  where  bound- 
aries of  burghs  are  extended,      .    40 

Of  election  to  be  defrayed  out  of 
assessments,        .  .  .70 

Incurred  in  relation  to  Provisional 
Orders,  Secretary  for  Scotland 
to  make  orders  in  reference  to,  .    89 

As  to  Provisional  Orders  to  be  a 
charge  on  assessments  imposed 
under  Act,  .  .  .89 

Of  Sheriff,  how  to  be  defrayed,      .    90 

Of  carrying  out  arrangements  for 
other  buighs  to  be  borne  by 
County  Council,  .  .  141-3 

In  connection  with  special  con- 
stables.   .  .  .  .146 

Of  special  constables  to  be  paid  out 
of  burgh  general  assessment.      .  156 

Of  watchmen  in  charge  of  shops 
left  open,  .  .  .  695 

Of  maintenance  of  prisoner  during 
removal,  .  .  .       694, 695 

Of  improving  private  streets  to  be 
borne  by  owners  according  to 
frontage,* .  .  .  .213 

Of  improving  private  streets  to  be 
borne  by  Commissioners  where 
frontage  cannot  re$?ulate,  .  219 

Of  making  new  streets,      .       289,  240 

Recover}'  of,  .  .       701,  702 

Of  adoption  of  Act,  .  .    35 

Of  private  streets,  .  .  .  213 

Of  removal  of  unsafe  and  waste 
and  ruinous  buildings,  etc.,  to  be 
borne  by  owners, 

303,  304,  806,  306,  307 

Of  improvements  on  streets,  etc., 

244,  245 

Of  cleansing  dwelling-houses  by 
Inspector  of  Cleansing,   .  .  174 

Of  extinction  of  tires  beyond 
boundaries  of  burghs  by  Com- 
missioners' engines,         .       475,  476 

Of  execution  of  works  by  Com- 
missioners on  failure  of 
owners,    .  .  .       513,  514 

Of  impounding  keeping,  and  sell- 
ing stray  cattle,  .  .       633,  684 

Of  defending  Magistrates'  order  or 
sentence  brought  under  review, 

732,  733 

Of  review,   .  .  .  .717 

Of  lighting  common  stairs,  etc., 
Umitto.   .  .  .       163,164 

Of  maintenance  of  prisoners  during 
removal,  ....  694 

Of  watchmen  in  charge  of  shops 
left  open. ....  695 
Explosiyes,  leaving,  without  proper 

precautions,         .  .  .  624 

Exposinflr  horse  for  show,  hire,  or 
sale  in  public  places,      .  .  610 
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Exposure    of   person,    wilful    and 
indecent, ....  591 

To  public  view  of  stallion  or  bull 
wnen  serving  mare  or  cow,         .  610 

Of  carcases,  etc.,     ,  .  .619 

Of  wounds  or  deformities, .  ,  650 

Of  children,  .  .  .660 

ExtenaioiL  of  police  boundaries  to 
municipal  and  (parliamentary,    .    28 

Of  boundaries,  confirmation  by 
Sheriff  of  Commissioners'  resolu- 
tion as  to,  .  .  .28 

Of  boundaries,  application  for,     26,  27 

Of  boundaries,  a}>plication  for,  not 
to  be  granted  unless  Slieriffs  of 
counties  in  which  lands  lie  are 
unanimous,  .  .  26,  27 

Of  boundaries,  resolution  as  to,     .    28 

Of  boundaries  of  burghs,    .    26,  27,  28 
Extent  to  which  Act  applicable,       .      2 

Of  judgment  to  be  void  for  want  of 
fonu,       .  .  .  .717 

External  walls,  .  .752 

ExtlngnlBning  lights,  .  294 

Extract   of    charge   and    sentence, 

form,       .  .  .  .772 

Extracts  from  register  of  convicted 
persons,  .  .  .       726,  727 

From  minute  of  proceedings,  how 
to  be  authenticated,        .  .  106 

Of  charge  and  sentence,  warrant  of 
commitment,       .  .  .  716 

From  books  of  Commissioners,  may 
be  taken, .  .  .116, 117 

Penalty  for  failure  to  allow,      116,  117 

Taking  copies  of,  or  refusing  in- 
spection of  Commissioners'  books 
of  accounts,  penalty  not  exceed- 
ing £10,  .  .  .       116,  117 

Of  judgments  or  warrants,  execu- 
tion upon,  .  .       734, 735 


Factor,  see  Owier. 

Factories,  supply  of  water  to,      428,  429 
Owners  to  construct  reservoirs  for 
depositing  refuse,  .      382,  383 

Falltire  of  a  Commissioner  to  attend 
meetings  of  Commissioners  for 
six  months,  without  leave,  ipso 
facto  vacates  office,         .  .    93 

Of  Coumiissioners  to  appoint  Chief 
Constable,  procedure  in  event  of, 

136-^ 
To  pay  penalty,  forms,  .  770,  771 
Of  Chief  Constable  to  appoint  suf- 
ficient number  of  constables  for 
Imrgh,  procedure  in  event  of,  136-8 
Of  witness  or  haver  to  attend,  .  710 
To    obey   summons,    warrant   to 

apprehend  accused,        .  .  764 

To    obey    citation,    warrant    to 

apprehend  witness,         .  .  765 

To  api>ear,  forfeiture  of  pledge,     .  766 

F^iirs,  exi)osing  for  sole  in,    .  .  610 


PACK' 

Falkirk,  .  .748 

False  statement  in  requisition  for 

licence  for  hackney  carriage,      .  754 
Falsehood,  fraud,  and  wilful  imposi- 
tion,        .  .  687,  688,  701,  702 
Fraud   and   wilful  imposition,  if 
above  £10,  or  aggravated,  not 
cognisable  in  Police  Court,    687,  688 
Fkone,  persons  of  notoriously  bad, 

591,  592 
Fare,  refusing  to  pay,  .  .  756 

Fares,  cab,  regulations  for  fixing,     .  757 
Agreement  with    cab   proprietors 

and  drivers  as  to,  .  .  757 

Penalties  for  demanding  more  than 

proper,     ....  757 
Penalties  for  demanding  more  than 

agreed  sum,         .  .  ,  757 

Penalty  for  persons  refusing  to  pay,  759 
Farrylng  horses  or  other  animals  in 

streets,    .  .  .  .610 

Fast  Day,  699,  700 

Fear,  putting  person  in,  by  dog  or 

other  animal,       .  .  .611 

Fee  for  inspection  of,  or  copies  of, 
or  extracts  from  Commissioners' 
books  of  accounts,  .       116,117 

To  be  paid  to  Surveyor  for  trouble 
in  iieciding  as  to  difference  in 
cost  of  work  under  existing  build- 
ing contracts,      .  .       520,  521 
Payable  for  certificate  by  Collector 
of  Rates  in  form  of  Schedule  VI. 
Act,          ....  575 
Payable  for  licence  for   hackney 
carriage,  ....  754 
Fees  to  l>e  accounted  for  by  con- 
stables,   .            .  .  .148 
Fines  and  charges  in  Dean  of  Guild 

Court,      .  .  .  .329 

See  also  Charges,  Fines. 
Female  occupier,  see  Householder. 
Females  standing  on  window  sills, 

621,622 
Fence,  insufficient,     .  .  .622 

Fences,  during  repair,  .      297,  298 

Removal  of,  .  .       260,  261 

Clothes  not  to  be  hung  upon,        .  617 
Penalty  for  default,  .  .  607 

Not  to  be  defaced  or  damaged,  nor 

bills  stuck  upon,  .  .  618 

To  be  erected  during  repairs  on 

buildings,  .  .303,304 

May  be  placed  by  Commissioners 

to  footways,        .  .  .  193 

To  be  put  up  to  seimrate  building 
from  street,         .  .       29/,  298 

Fencing,  excavation  or  materials  laid 
in  streets,  .  .  .  299 

Of  windows  in  common  stairs  or 

()aR«ages, ....  284 
Penalty  on  failure, .  .  .  284 

Of  materials,  etc,  laid  in  street,    .  299 
Penalty  on  failure, .  .  .  299 

To  be  put  up  for  protection  from 

dangerous  nuildings,  etc.,     303,  804 
Expenses  to  be  paid  by  owner,  303,  304 
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Pvmiented  liquor,     .  .642 

Ferodous  dogs,         .  713,  714 

Ferrlei,  valuation  of,  .553 

Fenan  to  pay  expense  of  formation 
of  new  street,      .  .       239,240 

To  pave  and  flag  new  street  along 

length  of  their  frontages,   .   23®,  240 
See  also  Owner. 
Fening  of  lands  by  Commission6r8,99,100 
F«Yer,  see  Infectious  Disease. 
Flar,  ue  Owner. 

FiAldi,  nursery  or  garden  grounds, 
dung  may  be  laid  on,  for  purpose 
of  manuring  same,  .  .  179 

Fifteen  Commissioners  elected  where 
population  between  20,000  and 
50,000,     .  .  .  .49 

Flglitliiff  animals,     .  645,  646 

Filling  up  at  ground  floors,  rules  as  to,  753 
Filly,  Bee  Cattle. 

Filth  in  houses,  .  .      807, 308 

Houses  becoming  receptacles  for, 

307,  308,  309,  310 
Finally    of    Sherifl's    deliverance 
fixing  boundaries,  etc.,  .  .    25 

Of  orders  by  Court  of  Session  aa  to 

boundaries,         .  .  29,  30 

Of  SheriflTs  deliverances  in  ques- 
tions relating  to  election  of  Com- 
missioners, .  .  .42 
Of  Sheriff's  decision  in  questions 
regarding  accounts  of  Commis- 
sioners,   ....  120 
Of  SheriflTs  decision  in  complaints 
by  objectors  to  Commissioners* 
account,  .           .           .       116, 117 
Of  Sheriff-Substitute's  judgment  in 

appeals,   .  .  .      527, 528 

Of  Sheriff's  judgment  as  to  liability 

to  assessment,     .  .      553, 554 

Of  decision  of  Sheriff  or  Magistrate 
in   appeals    against   oppressive 
proceedings  of  Collector,       561,  562 
Of  judgments,         .  .  .717 

Finder  of  lost  articles,  654,  655 

Finding  security    for   appearance, 
form,       ....  769 
Caution  for  good  behaviour, 

767,  768,  769 
Of  last  articles  to  be  restored  to 

police,      .  .  .       654,  655 

Penalty  for  failure,  .  .  654 

Procedure  thereon,  .       655, 656 

Fine,  8te  also  Offences,  Fee. 
Finding    caution    for    good    be- 
haviour in  lieu  of,  .  .  713 
Persons   failing  to   pay   may   be 

imprisoned,         .  .  .  712 

Action  for  recovery  of,  to  be  com- 
menced within  three  months,     .  728 
For  common-law  offences,  .  ,  714 

Or   imprisonment,    form   of  sen- 
tence,      .  .  .  .767 
Forms  of  procedure,          .  761,  et  seq. 
Fines  and  fees  in   Dean  of  Guild 
Court,  application  of,     .  .  329 
Recovery  of,           .           .701, 702 

3 


Fines—  PAGB 

To  be  paid  to  Clerlt  or  other  person, 
and  accounted  to  Collector  once 
a  month,  ....  724 

Burgh  Prosecutor  to  intimate  to 
Collector  on  first  Monday  of 
every  month  amount  of  tines, 
etc.,  for  previous  month,  .  724 

To  be  applied  in  payment  of  ex- 
penses tor  aliment  of  prisoners, 

724,  725 

If  insufficient  for  this  purpose, 
deficit  to  be  paid  from  burgh 
general  assessment,         .       724, 725 

If  more  than  sufficient,  surplus  to 
bo  applied  to  same  purpose  as 
burgh  general  assessment,     724,  725 
Fire,  protection  from,  .      473,  474 

Plugs  may  be  put  down  in  foot- 
paths of  streets,  .  .       473, 474 

Plugs,  index  -  plates  showing 
position  of,  .  .       47o,  474 

Penalty  for  wantonly  ringing  any 
fire-alarm,  .  .       473, 474 

Power  to  enter  and  break  open 
premises  in  case  of,         .  .  474 

Raising,  persons  suspected  of  wil- 
ful, not  to  be  bound  to  give 
evidence,  etc.,     .  .  .  475 

Penalty  for  wilfully  setting  chim- 
neys* on  fire,         .  .  .  472 

For  accidentally  setting  chimneys 
on  tire,     .  .  .  .472 

Engines,  etc.,  may  be  provided, 
and  tiremen  employed,   .      472,  473 

Brigade,  powers  ofj  .  .  474 

Brigade,  senior  officer  of,  to  have 
control  of  operations  for  extinc- 
tion of  fires,         .  .  .  474 

Brigade  may  go  beyond  limits  of 
burgh  in  certain  cases,    .       475,  476 

Master,  power  to  shut  up  streets 
temporarily,        .  .      474, 475 

Master  may  be  appointed, 

136-8.  472,  473 

Master,  Chief  Constable  may  be, 

472.  473 

Master  to  make  up  statement  of 
expense  attending  each  tire,       .  478 

Master,  Commissioners  may  ap- 
point,      .  .  •       ^'2.  473 

Cocks,  may  be  placed  on  pipes  of 
water  companies,  .  .  414 

Engines,  etc.,  may  be  provided ; 
horses  for  drawing  may  be  pur- 
chased, kept,  or  hired.   .      472,  473 

Escapes  may  be  provided,  ,      472,  473 

And  fire  establisnment,      .  .  472 

Brigade,      .  .  .      472,473 

Owners  or  occupiers  of  premises 
beyond  limits  of  burgh  taking 
fire  to  contribute  to  expense, 

475,  476 

Engines  and  firemen  may  be  sent 
beyond  biurgh,     .  .      475, 476 

Cost  to  be  paid  by  owners  and 
occupiers  of  premises  taking  fire, 

475,  476 
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Party  walls   of  buildings  to   be 

carried  up  through  roof,  .  752 

Penalty  for  failure,  .  .  753 

Walls  and  coverings  of  roofs  to  be 

of  incombustible  materials,         .  753 
Penalty  for  failure,  .  .  753 

Thatched   and  other  combustible 
roofs  of  existing  buildings  to  be 
removed  within  seven  years,      .  753 
Penalty  for  failure,  .  .  753 

Fire-raising,  wilful,  not  cognisable 
in  Police  Court,  .  .       687,  688 

Firearms,   loaded,    persons    drunk 
while  in  possession  of,    .  .  604 

Penalty  for  discharging  on  streets,  620 
Firemen  may  be  employed,  .  472,  473 
Fireplaces,  regulations  as  to,  .  752 

Fireworks,  penalty  for  letting  off  on 

streets,     .  .  .  .620 

First  election  of  Commissioners  in 
certain  burghs,    .  .  .43 

Meeting  of  Commissioners,  Sheriff 
to  preside  at,       .  .  44,  45 

Fiscal,  Procurator,  report  of  certain 
crimes  to  be  made  to,      .       687,  688 
Set  Procurator- Fiscal. 
nshlngs,  salmon,  valuation  of,        .  553 
Fixed  place  of  residence,  having  no, .  650 
Floors,  regulations  as  to,       .  .  753 

Flower-pots  not  to   be   placed  in 
upper  windows  without  precau- 
tions,      .  .  .  .621 
Flue,  see  Ctiimney. 
Fly,  set  Carriage. 
Foal,  see  Cattle. 
Fodcal  matter,  building  on  ground 

filled  with,  .  .       289,290 

Food  and  drugs,  sale  of,        .  .  ^^i& 

Footpaths,  foot-)iavements,  etc.,  to 
be   under   control  of  Commis- 
sioners,   .  .  .  .  179 
May  be  laid  with  gravel,  by  order 

of  Commissioners,  for  a  time,  212,  213 
Or  streets,  fire-plugs  may  be  put 

down  in,  .  .  .       473,  474 

Public,  obstructing,  .  .  613 

Carrying    things    or    conducting 

wheeled  vehicles  on,       .  .  623 

Orange  peel  on,       .  .  .  624 

Opened,  should  be  protected,        .  626 
Obstruction  of,        .  .  .  626 

Penalty  for  conveying  articles  on,  .  619 
See  also  Foot-pavements  and  Foot- 
ways. 
Foot-payements,  not  to  be  altered 
without    consent    of    Commis- 
sioners,   ....  195 
Penalty  on  person  so  doing,  .  195 

Maintenance    of,    within    burgh 
may  be   undertaken    by   Com- 
missioners, .  .       223,  224 
Appeal  to  Sheriff  as  to,      .       229,  268 
Openings  in,  not  to  be  made  with- 
out consent  of  Commissioners,  .  266 
To  be  swept  by  Commissioners,     ,  173 
To  be  swept  by  occupiers, .  .173 
Of  new  streets,        .            .           .  241 


Foot-pavements—  paob 

To  be  made  by  owners,  and  failing 
owners,  by  Commissioners  at 
owners  expense, .  .       223,  224 

Opposite  unfeued  or  unbuilt -on 
lauds,      .  .  .223,224 

Footways,  horses  and  vehicles  not 
to  be  driven  or  stand  upon,        .  615 
Penalty  for  so  doing,         .  .615 

Articles  not  to  be  placed  upon, 

nor  projections  over,       .  .  616 

Penalty  for  so  doing,  .  .615 

Casks   not  to  be  rolled  on,  nor 

ladder  placed,     .  .  .  619 

Penalty  for  so  doing,         .  .  619 

Fences  to,  .  .  .  .193 

Or  crossings,  temporary,  of  private 
streets  to  be  formed,      .  .211 

Foreshore,  rights  of  Crown  and 
Commissioners  of  Woods  and 
Forests  reserved  in,  .  483,  484 
Forfeiture  of  arrears  of  pay  by  con- 
stables resigning  without  leave 
or  notice,  .  .  .151 

Of  pledge,  form  of  procedure,       .  765 
By  Commissioners  of  a  sum  not 
exceeding    40s.     per     day    to 
persons  deprived  of  use  of  sewers 
or  drains,  .  .  .  377 

Of  bail  or  deposit,  .  .       695,  698 

Of  bond  for  appearance,     .  .  704 

Of  caution  or  iiail-bonds,  etc., 

714,  715 
Of  caution  or   bail-bonds,  etc., 

form  of  procedure,  .  .  770 

Of  commodities    for    breach    of 

regulations  as  to  weighing,         .  661 
Of  bail-bonds,  etc.,  .       714,715 

Of  caution,  .  .  .       714,715 

Of  deposit, .  .  .       714,  715 

Of  manure,  etc,     .  .       176,177 

Recovery  of,  .  .       701,  702 

Forfeitures,  recovery  of,      .      701,  702 
To   be   i>aid  to   Clerk   or   other 

person,    ....  724 
Application  of.       .  .      724,  725 

Under  Public-houses  Acts,       736,  737 
Forgery,  not  cognisable  in   Polioe 

Court,      .  .  .       687,  688 

Form,  summary  jurisdiction,       736,737 

And  service  of  notices,       .  .  521 

Deviation  in  point  of,        .  .  717 

Proceedings  not   to   be  void  for 

want  of,  .  .  .  .  717 

Of  procedure,         .  734,  735, 761 

Of  procedure  where  sums  recover- 
able as  civil  debt,  .  .  735 
Of  certificate  by  collector  of  rates,  760 
Of  complaint  for  statutory  con- 
traventions, offences,  etc.,  .  761 
Of  complaint  for  offences  at  com- 
mon law, ....  761 
Of  warrant  for  apprehension  of 

accused  party,     .  .  .  762 

Of  forfeiture  of  pledge  in  respect 

of  failure  to  appear,        .  .  765 

Of  procedure  at  hearing,    .  .  766 

Of  conviction,  fine,  etc.,    .       766,767 
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Of  sentence,    fine,    or   imprison- 

ment,       .  .  .  .767 

Of  sentence  of  whipping,   .  .  768 

Of  warrant  to  summon  &n  accused 

party  and  witnesses,       .  .  762 

Of  warrant   to    apprehend    and 

search,  ....  762 
Of  warrant  to  apprehend  accused 

for  failure  to  obey  summons,  .  764 
Of  warrant  to  apprehend  witness 

for  failure  to  ooey  citation,  .  765 
•  Of  warrant  to  detain  accused,  .  765 
Of  summons  to  an  accused  party, .  763 
Of  citation  of  witness  or  haver,  .  763 
Of  constable's  execution  of  sum- 
mons on  accused  person,  .  764 
Of  constable's  execution  of  sum- 
mons on  witness  or  haver,  ,  764 
Of  adjournment  of  diet,  .  .  766 
Ordaining  finding  of  caution  for 

gooii  behaviour,  .  .  .  767 

Where  complain^  not  proven,  .  769 
Desertion  of  diet,    .  .  .  769 

Of  remit  to  Sheriff  or  Magistrate 

of  another  burgh,  .  .  769 

Of  bond  of  caution  for  appearance 

of  accused,  .  .  .  769 

Of  bond    of    caution    for   good 

behaviour,  .  .  ,  769 

Of  warrant  to  charge  and  im- 
prison cautioner,  .  .  770 
Of  certificate  by  Collector  written 

on  Roll  of  Assessment,  .  .  773 

Of  bonds  for  borrowed  moneys,  587, 588 
Forms,  summary  jurisdiction,  may 

be  used,  .  .  .       736,  737 

Amended     by    High     Court     of 

Justiciary,  .  .       736,  736 

For  carrying  out  provisions  of  Act, 

see  Appendix,      .  .  761,  ei  seq. 

Fortnne,  wheels  of,  687,  688,  701,  702 
Found,    articles,    or     fraudulently 

obtained,  .  .       654,  655 

Goods  or  money,  to  be  reported  at 

police  office,  and  advertised  by 

finder,      .  .  .654,655 

Penalty  for  failure,  .       654,  655 

To  be  delivered  to  owner,  .  654,  655 
If  unclaimed,  to    be  entered   in 

books,  ....  655 
To  be  disposed  of,  .  .       655,  656 

Fountains,  not  to  be  supplied  with 

water  from  domestic  supply,  .  430 
Drinking,    or    troughs,    may    be 

erected  and  maintained,  .  432 

Damaging  or  polluting  water  in,  .  606 
Fowls  not  to  be  kept  to  annoyance 

of  neighbourhooa,  .  .  635 

Ftaud,  regulations  for  prevention  of, 

in  sale  of  coals,  etc.,      .  .  657 

Penalty  for  breach  of,  .  658,  659 
In  certificates  of  weight  of  coals,  .  659 
Penalty  for  breach  of,        .  .  659 

In  sale  of  hay,  straw,  etc.,  .  661 

Penalty  for  breach  of,        .  .  661 

Insaleof  bread,  etc.,         .  .662 

Penalties  for  breach  of,      .  .  662 


Fraud—  PAOB 

And  wilful   imposition  of  above 
£10,  or  aggravated,  not  cognis- 
able in  Police  Court,  687, 688, 701, 702 
Prevention  of,        .  ,  .  657 

Fraudulent  weighing,  .      660, 661 

Fraudulently  obtained  articles,  654,  655 
Free  space  in  rear  of  buildings,        .  277 
Frontage,  ordinary  rule  for  deter- 
mining owners*  proportions   of 
private  improvement  expenses,  .  218 
Frontages,  valuation  of,  .  553 

Funnels,  regulations  as  to,  285,  286,  287 
Made  of  brick,  placed  outside  of 
building,  to  extend  beyond  line 
of  building  in  the  street,        286,  287 
Furious  driving  or  riding,     .  .  612 

Furnished   house,   tenant    of,    »ee 

Occupier. 
Furniture,  etc.,  placed  on  footwav,    615 
Removal  of,  power  to   constable 
to  stop,  between  8  P.M.  and  6 
A.M.,  unless  at  usual   removal 
terms,      .  .  .634 

Further  imprisonment,  sentence  of, 

failing  finding  caution,   .  .  767 

Future  elections  of  Commissioners 
to  be  same  as  elections  of  Town 
Councillors,         .  .  59, 60 


G. 

OaUe,  see  Wall. 

Gahles  and  walls,  regulations  as  to, .  752 
Galashiels,    .  .748 

Gallery,  shooting,     .  .642 

Games,    etc.,    may    be    played    in 
public  parks,  etc,  .  .  620 

Of  hazard,  persons  found  in  posses- 
sion of  articles  for  practismg,  or 
who  shall  induce  any  persons  to 
play,  penalty  on  conviction,  .  646 
Also  to  return  money  or  property 
so  ^ined,  or  suffer  further 
imprisonment,     .  .  .  646 

Gaming  in  streets,     .  .  .637 

Gaming-houses,    constables    may 
enter  and  seize  implements  in,  .  647 
Penalty  on  keeper  of,         .  .  647 

Penalty  on  i>erson8  found  in,         .  647 
Garden  grounds,  fields,  or  nursery, 
dung  may  be  laid  on  for  manur- 
ing ground,         .  .  .  179 
Gardens   not   to  be  watered  from 

domestic  supply,  .  .  430 

Gas,  price  of,  how  to  be  ascertained, 
for  supply  of  burgh,       .  .  160 

Supply  for  common  stairs,  etc.,  to 

be  provided  by  owners,  .       162,  163 
Extiuguishing  stair  gas,     .  .  624 

Powers     of     Commissioners    for 

testing,    .  .  .  .161 

Expenses     for     testing,     to     be 

aefrayed  by  Commis.sionors,      ,  161 
And  water-pipes,  valuation  of,      .  553 
And  Water-Works  Facilities  Act, 
1870,        .  .  .156,  167 
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And  Water-Worka  Facilities  Act, 
1870,  Amendment  Act,  1873. 
incorporated  with  Act,   .       156,  157 

And  water-pipes,  situation  of, 
to  be  altered  if  required  by 
Ck)mmis3ioner8,  .  .      236, 237 

Oas-plpes  in  streets,  Commissioners 
may  require  alteration  of,      236,  237 

Course  of,  to  be  marked  on  survey 
map  of  burgh,     .  .      332, 333 

GaswoxXB  Clauses  Act,  1847,  in- 
corporated with  Act,      .       156,  157 

Clauses  Act,  1871,  hicorporated 
with  Act,  .  .       166,167 

Clauses  Acts,  1847  and  1871,         .  157 

Valuation  of  underground,  for 
assessments,        .  .  .  653 

Gates  not  to  open  outwards  on 
streets.    .  .  .  .265 

Penalty  for  breach  of  provision,    .  265 

May  be  erected  by  Commissioners 
across  any  court,  .  250 

Across  courts  may  be  locked,       .  250 

Keys  of  locked,  to  be  kept  by 
constables,  .  .  .  250 

Removal  of,  .  .       260,261 

Windows,  shutters^  doors,  etc., 
exception  to  opening  inwards  in 
public  buildings,  .  .  265 

Writing  on  or  defacing,      .  .  618 

Qeldlnff,  9u  Cattle. 
General    Police     Acts,     definition 
of,  ....      9 

Improvement  rate,  charge  against, 
K>r  improvement  of  streets,        .  252 

Or  Local  PoUce  Acts,        8,  15,  20,  22, 
36.  37.  41,  42,  86,  654,  5/8,  579,  737 

Or  Local  Police  Acts,  assessment 
under,      .  .  .       553, 664 

Police  Acts,  schedules  of,  to  which 
this  improvement  rate  to  be 
payable  in  equal  proportions  by 
owners  and  occupiers,     .  .  664 

Police  Acts,      9, 13,  15, 19,  20,  21,  22, 
35,  36,  37,  578 

See  also  Police  Acts. 

Fast,  .  .  .       699, 700 

Ship  chandlers,       .  .  .680 

Sewer  rate,  tee  Sewer  Assessments. 

Improvement  rate,  .  .  664 

Dealers,       .  .  .  .669 

Sewer  rate,  owners  chargeable 
with,        .  .  .565,666 

Sewer  rate,  moneys  borrowed  on 
security  of  special  sewer  rate  to 
be  paid  off  out  of,  .       565,  566 

Sewer  rate, .  .  .       565,  566 

PoUce  Acts,  repeal  of,        .  21,  22 

Gig,  SM  Carriage. 

OirlB  or  boys,  dissolute,        .      691,  692 
Glasgow,  .745 

Glass,  area  of,  in  windows,  .  .  283 

COobes,  lamp,  lamp-posts,  etc.,  may 
be  provided  by  Commissioners, 
where  not  lighted  according  to 
regulations,         .  .       164, 166 

'  Goat,  9U  Cattle. 


Golf  cadies,  vendors  of  n^spapcrs 
or  small  wares,  etc.,  bye-laws  for 
regulation  of.       .  .       444,  445 

Good  behaviour,  bond  of  caution  for,  769 
Goods,  loading  or  unloading,  .  613 

Stolen  or  unclaimed,  .  .  655 

Stolen,  how  to  be  kept,      .  .  656 

Receiver  or  resetter  of, 

672,  673,  674,  675,  677 
Stolen,  broker  to  report,    .  .  674 

Stolen,  pawnbroker  to  report,       .  674 
Pledging,  by  suspected  person,  678,679 
Sale  of,  uy  suspected  person,    678,  679 
Found    stolen,    or    fraudulently 
obtained, .  .  .       654,  655 

Gradients  of  new  streets  to  be  fixed 

by  Commissioners,  .  .  234 

Grain,  weighing  of,    .  .  .  661 

Grant  warrants.  Magistrate's  power 

to,  .  .  .  690-2 

Gratings  or  gullies,  channels  or 
gutters  with.  Commissioners 
may  cause  to  be  made,   .  .211 

Perforated,.  .  .  .753 

Iron,  for  opening,  .      250,  251 

Grayel,  Commissioners  may  cause 
footpaths  for  a  time  to  be  laid 
with,        .  .  .      212,218 

Owners  of  footpaths  in  private 
streets  may  be  allowed  by  Com- 
missioners to  use,  to  serve 
public  convenience,  .  212, 213 
Laying  temporarily  of  footpaths 
in  private  streets  with,  .  212,  213 
Greenock,     .  .746 

Greens,  bleaching,     .  .  .753 

Bleaching,  bve-Iaws  to  be  made  as  to,  494 
Bleaching,  bye-laws  to  be   made 
as  to  preservation  of.      .  .  495 

Ground  filled  up  with  offensive 
matter,  erection  of  buildings  on, 

289,290 
Used   for   agricultural   purposes, 

valuation  of,        .  .  .  553 

Nursery,  valuation  of,       .  .  553 

Floors,        .  .  .  .753 

See  also  Land. 
Grounds,  garden,  fields,  or  nursery, 
person   can   lay  dung   on,  for 
purpose  of  manuring.      .  .  179 

Recreation,  not  to  be  beyond  two 

miles  from  burgh,  .       486,  487 

Recreation,    to   be    provided   by 

Commissioners,  .  .       486,  487 

Recreation,      to      be      levelled, 

drained,  etc,      .  .       486,487 

Recreation,  bye-laws  as  to,       494,  495 
Recreation,    Public    Health    Act, 
sections   as   to,    not   to    affect 
Commissioners'  rights  under,     .  490 
Drying,  may  be  bought  by  Com- 
missioners, .  .  .  490 
Guardians  of  children  to  appear,     .  713 
And  parents  of  children  vending 
newspapers  without  licence  or 
after  nme  p.m.,  or  contravening 
regulations  of  Magistrates,        .  446 
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Ouild,  Dean  of,  see  Dean. 
Court,  jurisdiction  of,        .  .  811 

How  composed,      .  .  .827 

Procedure  in,  .  .       829,  SSq 

Chittan  or  channels,  of  private 
streets,  with  gratings  or  gullies, 
to  be  made,         .  .  .  211 

Shoots,  or  rhones,  to  be  put  up  by 

owner,     .  .  .       266, 267 

Iron  drain,  .  .  .      266,  267 

And  spouts,  buildings  to  have,      .  753 

Oymnasiiiins,  bye-laws  regulating, .  494 


EaUtaUe  rooms,   height  of,   and 
windows  in,         .  .  .  283 

Rooms,  ventilation  of,       .  .  293 

EaUtoal  drunkards,  .       626,  627 

Hackney  carriages,  omnibuses,  etc, 
tee  also  Carriages. 
Regulationsand  bye-laws,  439,754,  «i*07. 
Standing  for  hire,  .  .  .613 

To  be  licensed,        .  .  .437 

Ball,  public,  may  be  erected  after 
resolution  by  Special  Order,  492,  493 
General  improvement   assessment 
may  be  applied  to  defray  ex- 
pense of,  .  .  .       492, 493 
And  offices  may  be  provided  by 
two  or  more  contiguous  or  acf- 
jacent  burghs,     .           .       102, 103 
Hamilton,  .748 
Hand-lNUTOW,  iu  Carriage. 
Hand-cart,  ate  Carriage. 
Ha.n<1raila  to  be  put  up  during  re- 
pairs,      .           .           .      297, 298 
Hanging  on  to  car  without  authority,  625 
Hanaom,  see  Carriage. 
Harbonr  police,  provisions  in  any 
Act  regarding,  not  affected  by  Act,  156 
Commissioners^  bye-laws,  .           ,  626 
See  also  Street. 
Harbonring  prostitutes,              591,  592 
Constables  on  duty,            .            .  555 
Hard  labour,  .           .           .      725,  726 
Havers,  warrant  for  apprehension  of,  710 
Citing,         .           .           696,697,768 
Hay,  straw,  etc..  Commissioners  may 
make  regulations  to  prevent  fraud 
in  sale  of,            .           .           .661 
Penalty  for  contravening  regula- 
tions as  to,           .           .           .  661 
Weighing  of,           .            .           .  661 
Hazard,  sames  of,      .                      .  646 
Heads,  chimney,        .           .           .753 
Health,  Public,  Act,  definition  of,    .    16 
Medical  Officer  of,  see  Officer,  Medical. 
Medical   Officer  of,  may   request 
Burgh  Surveyor  to  inspect  drains 
and  cesspools,      .           .           .  400 
See  Public  Health  Act. 
Hearing,  adjournment  of,     .      708,  704 
Procedure  at,          .           .           .706 
Procedure  at,  form,            .           .  766 
Hearths,     .  .          .                752, 758 


PAOB 

Heifer,  tee  Cattle. 

Height  of  buildings,  .  .  .241 

Of  buildings  firontiug  links,  com- 
mon, etc.,  .  .  .  241 
Of  rooms,    .           .           .           .283 
Heritable  creditors,  liability  of,  for 

sewer  rates,  etc, .  .      573,  674 

Heritages,  vested  in  Commissioners,  104 

See  Lands  and  Premises. 
High  Court  of  Justiciary,      .      734,  735 
Court   of  Justiciary  may  amend 

forms,      .  .  .      735,786 

iSSs«also  Court. 
High-water  mark,  drains  may  be 

made  to  discharge  below,  .  893 

Highway,  ue  Street 
Hire,  exposing  for,     .  .  .610 

Exposmg  for  in  public  place,  .  610 
Carria^  plying  for,  iet  Hackney 
Carnages. 
HoaTxling  or  fence  to  be  put  up  be- 
fore erection  or  alteration  of 
buildings,  if  streets  obstructed 
thereby,  .  .  .297,298 

Consent  of  Commissioners  must  be 

obtained  before  erection  of,  297,  298 
Penalty  for  failure  to  put  up,  297,  298 
To  be  removed  when  required,  297,  298 
Penalty  for  failure,  .      297,  298 

Not  to  be  defaced,  damaged,  or 

placarded,  .  .  .  618 

To  be  put  up  for  protection   of 
passengers,  .  .      303, 304 

Hobby-horses,  .639,640 

Holes  in  streets  to  be  enclosed  and 
lighted,  and  filled  up  when  re- 
quired.    .  .  .      299,800 
Penalty  tor  failure, .  .  .  299 
Holiday,  public,  or  fast  day,       699,  700 
Homicide,  culpable,  .           .      687,  688 
Horn-blowing  when  vending  coals,  .  623 
Horse,  tee  also  Cattle. 
In  second  cart  or  carriage,  when 
two  driven  at  same  time,  to  be 
securely  fastened  or  controlled, .  612 
Regulation  of  speed  of       .           .  611 
Etc.,  of  person  in  custody  may  be 

securea,   ....  694 
Standing  longer  than  necessary,    .  618 
In  charge  of  person  under  fourteen 
years  of  age,        .  .  .  626 

Horses,  carts,  implements,  and 
stabling  may  be  provided  by 
Commissioners,    .  .  .  167 

Not  to  be  exposed  for  show  or  sale 

in  streets,  .  .  .  610 

Penalty  for  so  doing,  .  .  607 

Not  to  be  shod,  farried,  or  exer- 
cised on  streets,  .  .  .  610 
Penalty  for  so  doing,          .  .  610 
Penalty     for    drivmg    or    riding 

furiously,  .  .  .  612 

Penalty  for  riding  on  footways,     .  615 
Places    for    slaughtering    to    be 

licensed,  .  .  .      469,470 

Bye-laws  to  be  made  for  the  regula- 
tion of  driving  on  the  seashore, .  482 
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Bye-laws  to  be  made  for  inspecting 

places  where  same  are  killed,     .  495 
Slaughtering  of,      .  .  .  495 

House,  definition  of,  .  .  .9 

In  dirty  condition,  person  keeping,  175 
Public,  eating,  or  coffee,     .  .  642 

Victualling,  and  public,     .  .  642 

Licensed,     ....  642 
Erection  of,  regulations  as  to,  268,  269 
See  also  Building,  Tenement. 
Houses,  see  also  Buildings. 
New,  to  be  surveyed  before  occu- 
pation,     .  .  .      290,  291 
May  be  set  forward,           .  .  251 
Fronting  lanes,        .           .           .  241 
Filth  in,      .           .           .807,308 
Unsafe  or  unfit  for  occupation, 

307,  308,  309,  310 
Public,  etc., urinals  maybe  ordered 

to  be  provided  for,  .       408,  409 

Wash  (public),  and  baths,  supply- 
ing water  for,       .  .  .  410 
Slaughter,  may  be  provided,     456,  457 
Licences  of,  may  be  refused  after 

same  have  been  revoked,  .  464 

Gaming  or  betting, .  .  .  647 

Limit  to  number  of,  in  tenement, 

282,283 
Penalty    for    increasing    number 
without   sanction    of    Commis- 
sioners,   ....  276 
Commissioners   may  order,  to  be 

altered  and  set  back,       .  .  252 

Appeal  as  to,  .  268,  527.  528 

When  rebuilt,  level  must  admit  of 

drains  being  constructed,  .  398 

Notice  before  building,  to  be  given 

to  Commissioners,  .       268, 269 

Commissioners  may  disapprove  of 

level,        .  .  .  268,  ei  sea. 

Appeal  as  to  house  drains, .  402,  564 
Free  space  in  rear  of,  .       277,  278 

Cesspools  for,  .  .  .  407 

Commissioners  may  cause  houses 
built  without  notice  or  contrary 
to  Act  to  be  altered,        .  .  276 

Penalty  for  erection   of,  without 

sanction  of  Commissioners,         .  276 
Sinks,  soil-pipes,  and  w.-c.*8  to  be 
provided  in,  and  to  be  properly 
trapped,  .  .  .       898, 402 

Soil-pipes  may  be  carried  through 

different,  .  .  .       404, 405 

Kain-water  conductors  to  be  put 

up.  .  .  .      266.267 

Penalty  for  failure,  .       266,  267 

Numbering  of,  .  229,230,231,232 
Penalty  for  failure  to  number,  231,  232 
Penalty  for  defacing   or   altering 

numbers  of,  .  .       229, 230 

May  be  supplied  with  water,  .  427 

Let    for    snort    periods    to    be 

cleansed,  .  .  .  174 

Penalty  for  failure  to  cleanse,  .  174 
Waste  and  ruinous,  303,  304,  307,  308 
Lighting  and  ventilation  of  rooms, 

277,278 
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Conversion  of,  inttf  business  pre- 
mises, .  .  .  277,278 
Height  of  rooms  in,  .  .  283 
Windows  in  rooms  of,  .  .  283 
Drainage  of,  ...  395 
Not  to  be  built  without  drains,  .  397 
Ventilation  of  drainage  of,  .  398 
Walls  of,  to  be  strapped,  .  .  752 
Eaves  of,  .  .  .  .753 
Plaster  work  of,  .  .  .  753 
Procedure  as  to  ruinous,  .  .  195 
Roofs  of,  to  be  of  incombustible 

material,  ....  758 
Walls,  party,  to  be  carried  through 

roof,         ....  752 
Slaughter,  see  Slaughter-houses. 
Wash,  to  be  provided  by  Commis- 
sioners, see  Wash-houses. 
Gaming,  constable  may  enter,        .  647 
Penalty  on  keeper  of,         .  .  647 

Penalty  on  persons  found  therein, .  647 
Disorderly,  see  Disorderly  Houses. 
Victualling,  and  such  like,  may  be 

entered  by  constable,      .  .  642 

In  courts  not  to  be  built  or  altered 

contrary  to  provisions  of  Act,  243, 244 

Penalty  for  failure, .  .       243,  244 

Houselirealdiig,    implements     for, 

person  in  possession  of,  .  .  651 

Not  cognisable  in  Police  Court,     .  651 

Householders,  definition  of,  .    11 

May  apply  to  have  boundaries  fixed, 

22,25 
List  of,  to  be  furnished  to  Sheriff 
prior   to   election   of    Commis- 
sioners,    .  .  .  .43 
Entitled  to  vote  at  election  of  Com- 
missioners,          .           .  .43 
Nomination      of     Commissioners 

by,  .  .  .  .46 

Application   to  Sheriff  for  fixing 

number  of  Commissioners,  .    49 

Remonstrance  by,  to  resolution  of 
Commissioners  to  act  by  Special 
Orders,    .  .  .484,485 

May  require  street  musicians   to 

depart  from  neighbourhood,  636,  637 
Application   to   Court  by,  where 
failure  to  observe  provisions  of 
Act,  .  .  .84,85 

Male,  eligible  as  Commissioners,    .    46 
Complaints   by,  as  to   entertain- 
ments becoming  a  nuisance,        .  645 


Ice,  breaking  of,  on  skating-pond.    .  480 
Persons  going  on,  in  dehance  of 
placanl  warning  against,  .  480 

Idle  persons,  ....  653 

Immoral  purposes,  importuning  for, 

619,620 
By  females,  .  .       619,620 

By  males.  ....  620 

ImportunlncT  by  females,     .      619,  620 
By  males,    ....  620 
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Imposition,  wilfttl,  falsehood,  fraud 
and,         .  .   687,688,701,702 

Falsehood,  fraud,  aud  wilful,   of 

above  £10,  .  .687,688 

Or  aggravated  by  previous  con- 
victions not  cognisable  in  Police 
Court,      .  .  .687,688 

Of  rates,      .  .  .       621,526 

Of  unjust  weightti,  measures,  or 
numbers,  .  .       666, 667 

Impomidliifi:  stray  cattle,     .  .  633 

Animals,     ....  597 
Imprlsomneiit  for  offences,  .  .  590 

Not  exceeding  one  mouth,  for 
failare  of  constables  to  deliver 
up  accoutrements  on  leaving 
police  service,      .  .       153,  154 

Damage  for  wrongous,       .       695,  696 
Failing  payment  of  fine,     .  .  712 

In  lieu  of  finding  caution  for  good 

behaviour,  .  .       713, 714 

Of  cautioner,  form  of  warrant,      .  771 
Warrant  of,   not  to  be  void  for 

want  of  form,      ,  .  .717 

Fine  in  lieu  of,        .  .       725,  726 

Reduction  of  period  of,      .       725,  726 
Fonn  of  sentence  of,  .  .  772 

Improvement  and  formation  of 
private  8treet«»,  power  of  Com- 
mis5«ioner8  a.s  to, .  .  .186 

Of  private  fitreet«»,  proportions  of 
expenses  i)ayable  by  owners  in    * 
certain    cases    to   be   fixed    by 
Commissioners,   .  .  .  219 

Of  private  streets,  owners  only  to 
be  liable  for  proportion  of  ex- 
penses,    ....  221 
Rate,  general,         .  .  .  252 

Of  level  of  streets,  .  .       234,  268 

Assessment  ex)»enses,  how  to  be 

recovered,  .  .       514,  515 

Rate,  general,  to  be  payable  in 
equal  proportions  by  owners  and 
occupiers,  .  ,  .  564 

Private,  expenses,  .  ,  ,  572 

Private,    expenses,    upon    whom 

leviable,  .  .  .  .572 

Expennes  and  private  rates,  how 

to  be  im{)osea,     .  ,       575, 576 

Expenses,  private,  recoupment  of 

arrears  of,  .  .  .  577 

Assessment,    private,  meaning  of 

term,        .  .  .  .572 

Assessment,  imposition  of,  572, 575, 576 
Assessment,   expenses  of   private 

streets  to  be  defrayed  out  of,  291, 292 
Assessment     to    be     burden    on 

lands,      .  .  .       573,574 

Assessment  rate,  general,  .  .  564 

Assessment,  general,  expense  of 
public  hall  may  be  defrayed  out 
of,  .  .  .       492,493 

Assessment  of  streets,        .       244,  245 
Improyements   made  by  Commis- 
sioners    on      private     streets, 
Surveyor     for     Commissioners 
may  fix   sum   to  be   paid   by 
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ownera  of  lands  or  premises 
fronting  or  abutting  on  such 
streets,     .  .  .  .213 

Power  to  purchase  houses,   etc., 

for  additional,     .  .       244,245 

Resolutions  to  acquire  lands  for,  244, 245 
Re^e  of  lands,  etc.,  acquired  for, 

244,245 
Expenses  of,  to  be  chargeil  against 

general  improvement  rate,     244,  245 
Secretary  for  Scotland  may  make 
order  as  to  costs,  charges,  etc., 
of,  .  .  .       244,245 

Parties  aggrieved  by  may  appeal 
to  Sheriff,  .  .  .268 

Incapable,  drunk  and,  .  .  620 

Incidence  of  assessments,     .      578,  579 
Incompetcoicy  of  proceedings,         .  717 
Incorporated  burgh,  definition  of,  .      8 
Incorporation  of   clauses    of   the 
Lands  Clauses  Act  with  respect 
to  price  to  be  paid  for  gas  in 
case  of  dispute,   .  .  .  160 

Of  clauses  of  Water- Works  Acts, 

1847  and  1868,  etc.,        .      432,  433 
Of  clauses  of  Markets  and  Fairs 
Acts,        .  .  .       445,446 

IncorporationB,  offences  by,  .  698 

Increaslncr  number  of  houses  in 
tenement  without  sanction  of 
Commissioners,   .  .  .  276 

Indecent  exposure  of  person,  .  591 

Language,    ....  604 
Conduct,     penalty     on     persons 

guUty  of, .  .  .  .590 

Bills,  etc.,   .  .  .  .596 

Index-plates  for  shoA^ing  position  of 

fire-plugs,  .  .       473,474 

Indorsement,    bonds    over    assess- 
ments to  be  transferred  by,        .  588 
Indudn     on    citation     in     Police 

Court,      .  .  .  .698 

InfeotiouB  diseases,  duties  of  Medical 
Officer  of  Health  as  to,   .  .133 

Diseases,  definition  of,        .  .     12 

Informalities    not   to   affect    pro- 
ceedings for  recovery  of  assess- 
ments,     .  .  .       562,  563 
Actions  against  Commissionera  in 

respect  of,  not  competent,     562,  563 
In  proceedings  in  prosecutions  not 
to  be  void  for  want  of  form,       .  717 
Informality  in  warrant,  citation,  or 

execution,  .  .       701,  702 

Ingress  to  public  buildings,  theatres, 

etc.,         .  .  .  .285 

Inliabitant    occupier,    set    House- 
holder. 
InhaUtants,     annoyance     to,     by 

animals,   .  .  .       623,  635 

Ii^nry  to  advertisement  or  notice 
boards,  boards  with  bye-laws, 
placards,  fire-plug,  or  hydrant 
notices,  etc.,        .  .  .  606 

To  public  by  raising  or  lowering 
articles  to  or  from  buildings,      .  625 
Inland  Revenue  or  Customs  Acts,    .  681 
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Inqoixy  by  Sheriff  or  Commissioners 
on  application  for  Provisional 
Order,      .  .  .  .89 

InsOlvenoy  of  Treasurer   or    Col- 
lector,     ....  115 
Inspection  of  weights  and  measures, 

666,667 

Plans  of  new  buildings  to  be  open 
to,  .  .  .       268,269 

Of  buildings  in  progress  of  con- 
struction or  alteration,    .       290,291 

Of  places  of  public  amusement  and 
entertainment,     .  .  .  274 

Of  buildings  used  for  public  meet- 
ings,        .  .  .       291,  292 

Of  buildings,  .  .  .811 

Of  plans  of  new  sewers,  or  altera- 
tions on  sewers,  to  be  open 
for,  .  .  .      872,373 

Survey  and  map  of  burgh  pro- 
cured by  Commissioners  to  be 
open  to,  by  owners  or  occupiers. 

832,333 

Of  drains  and  cesspools  by  Burgh 
Surveyor  or  Sanitary  Inspector,    400 

Twenty-four  hours*  notice  thereof 
to  oe  given  to  occupiers  of 
premises,  .  .  .  400 

Of  Assessment  Roll,  .  .  558 

Of  drains  opened  for  repair,  before 
being  covered  up,  to  be  inspected,  400 

By  Commissioners  or  their  Sur- 
veyor,     .  ;  .  .  400 

Proposed  bye-laws  to  be  open  to, 

510,  511 

Of  diseased  cattle,  .  .  .662 

Of  Commissioners'  books  of 
accounts^  .  .       116,  117 

Of,  or  copies  of,  or  extracts  from 
Commissioners'  books  of  ac- 
counts, fee  for,    .  .       116,  117 

Of  account  of  receipt  and  applica- 
tion of  moneys  or  abstract  there- 
of, without  fee  or  reward,      118,  119 

Of  complaint  book  kept  by  In- 
spector of  Cleansing,     .        129, 130 
InspiKStor,  Sanitary,  to  be  satlsfidd 
with  lighting  and  ventilation  of 
common  stairs  and  passages,      .  294 

Sanitary,  and  Medical  Officer  to 
have  access  to  slaughter-houses 
for  inspecting  same,       .  .  463 

Of  Poor,  vagrants  sent  to,  .  .  653 

Of  Cleansing  to  be  appointed,  129,  130 

Of  Lighting  to  be  appointed,    129,  130 

Of  Cleansing,  duties  of,      .       129,  130 

Of  Cleansing,  name  of,  to  be 
published,  .  .       129,  130 

Of  Cleansing,  complaint  book  to 
be  kept  by,  .  .       129.  130 

Of  Cleansing  to  take  possession  of 
and  sell  cattle  dung,       .  .176 

Sanitary,  to  be  appointed,  .  131 

Sanitary,  duties  of,  .  .  131 

Sanitary,  to  superintend  and 
enforce  provisions  of  Public 
Health  Acts,       .  .  .131 


Inspector—  pagb 

Sanituy,  Burgh  Surveyor,  or 
Inspector  of  Lighting,  may  also 
be,  .  .  .  .138 

Of  Cleansing  to  hold  office  during 

pleasure  of  Commissioners,    13af,  134 
Of  Lighting  to  hold  office  during 

pleasure  of  Commissioners,    133,  134 
Of  Lighting  may  also  be  Burgh 

Surveyor  or  Sanitary  Inspector,  133 
Of  Cleansing  may  be  Chief  Con- 

steble,      .  .  .  186-8 

Of  Lighting  may  be  Chief  Con- 
stable,    .         .         .         ise-s 
Sanitary,  may  require  owners  of 
common  stairs  and  passages  to 
whitewash  the  same,       .  .  174 

Sanitary,     owners     of    dwelling- 
houses  let  for  shorter   periods 
than   six  months   shall    white- 
wash same  to  satisfaction  of,      .  174 
Sanitary,    Burgh     Surveyor,     or 
Medical  Officer  may  enter  and 
cleanse  dwelling-house  at   ex- 
pense of  owner,   .  .  .  174 
Sanitary,    private    courts,   yards, 
areas,   etc.,  to  be  cleansed  by 
occupiers  to  satisfaction  of,        .  175 
Sanitary,  byres  and  stables  to  be 

kept  clean  to  satisfaction  of,       .  176 
Sanitary,  or  Medical  Officer,  certi- 
ficate  by,  as  to  ground   filletl 
with  offiinsive  matter,     .       289,  290 
Inspectors   may  be  api>ointed   by 

Commissioners,   .  .  '        .99 

Instalments,    rates    may   bd   paid 

by,  .  .  .       619,620 

Instance  of  Burgh  Prosecutor,  .  689 

Institutions,  charitable,       .  .  677 

Instrument,  musical,  player  of,  in 
street   may  be   ordered   to  re- 
move,      .  .  .       636, 637 
Assault  with  lethal,            .       687,  688 
Instruments  of  gaming  to  be  de- 
stroyed,  .           .  .  .647 
Insulting  words  or  behaviour,          .  605 
Intent  to  ravish,  assault  with,     687.  688 
Interest    disqualifies    members    of 

Dean  of  Guild  Court,      .  .  327 

Interim  Burgh  Prosecutor,   .       689,  690 
Interpretation  of  terms,  see  Defini- 
tions. 
Intermptlon    to    public   crossing, 

footpath,  or  thoroughfare,  .  613 

Intimation  of  petition  to  Court  of 
Session,  where  provisions  of  Act 
or  any  other  Act  have  not  been 
observed,  .  .  .84 

For  election  of  Councillors,  form 

of,  ...  .  774 

To  Town-Clerk  of  candidates  for 
Town  Council  at  annual  muni- 
cipal elections,  .  .  78, 79 
To  Town-Clerk  to  be  in  form  of 
Schedule  IX.  annexed  to  Act ; 
see  also  Notice,  .  .  78,  79 
Intozioatinfi:  liquors,  supplying  con- 
stables with,        .           .  .  595 


Digitized  by  V3OOQ IC 


GENERAL  INDEX. 


88i 


PAOR 

Iinralid  carriage  on  footpath,  .  623 

InveniaM,     .  746-61 

InTMtlgatloiiii  under  Act,  senior 
Sheriff  to  preside  where  inreeti- 
gations  conducted  by  Sheriffs 
ofmore  than  one  county,  .    90 

Senior  Sheriff-Oerk  to  be  Clerk  of 

Court  in, .  .  .  .90 

Certified  copy  of  deliverances  in, 
to  be  warrant  to  Sheriff-Clerk  to 
record   deliyerance   in   Sheriff- 
Court  Books  of  his  county,        .    90 
Inwuda,  doors  to  open,       .  .  265 

Iron,  nuisance   by  process   in  the 

manufacture  of, .  .      627,  62S 

Irrlne,  .  .  .        746-51 

Itfaad,  burffh  in,       .  .  59, 60 

laUnds,  Channel,  enforcing  war- 
ranto in,  .  .  .       698, 699 


J. 


JamlM,  .  .      752,753 

Joirts,  .  762,758 

Jostling  on  streets,  penalty  for,      .  622 
Jndge,  see  Magistrate. 
Judgment   under   Act,   finality  of 
Magistrate's,        .  .  .717 

Signing  of,  .  .  .  .706 

Execution  upon,      .  .       734,  735 

Judgments,  execution   of,   beyond 
bounds,    .  .  .       698, 699 

Or  extract  thereof,  not  to  be  void 
for  want  of  form,  .  .  717 

Judicial  Statistics,     .  .       726,727 

Jnriadlotlon,  Dean  of  Guild,  311,  701,  702 
Where  burgh  in  more  than  one 

county,    .  .  .  .91 

Over  seashore  to  low- water  mark. 

Commissioners  to  have,  .  .  480 

Of  Stipendiary  Magistrates,       684,  685 
Boundaries  of,  in  trial  of  offence 

under  Act,  .  .  .686 

Where  offence  committed  on  board 
ship  in  any  harbour,  etc.,  form- 
ing boundary  of  two  or  more 
Courts,  such  offence  to  be  tried 
by  any  one  of  such  Courts,  .  686 
Where  offence  committed  on 
boundary  of  two  or  more  Courts, 
or  within  500  yards  of  such 
boundary,  or  begun  within  juris- 
diction of  one  Court  and  com- 
pleted within  that  of  another, 
such  offence  to  be  tried  by  any 
one  of  such  Courts,         .  .  686 

Where  offence  conmiitted  on  any 
person,  or  in  respect  of  any 
property,  in  any  cart  or  car- 
riage in  a  journey,  or  on  board 
any  vessel,  etc.,  employed  in 
inland  navigation,  person  ac- 
cused may  he  tried  in  any  Court 
through  whose  jurisdiction  cart 
or  carriage  passed  in  journey,  or 
vessel  passed  in  voyage, .  .  686 


Jnrladictlon—  pack 

Any  offence  authorised  to  be  tried 
by  any  Court  may  be  dealt  with 
as  if  offence  had  been  wholly 
committed  within  jurisdiction  of 
such  Court,         .  .  .686 

Citing  and  apprehending  persons 

beyond,   .  .  .       698, 699 

Offences    committed    beyond,    of 

buigh,      .  .  .       699, 700 

Exclusion  of  offence  firom, .       699,  700 
Conferred  by  the  Act,        .  .  734 

Of  Sheriff-Court,    .  .       700,701 

Of  Sheriffs,  .  .       700,701 

Of  Justices  of  Peace,  .       700,  701 

Of  Burgh  Courts,    .  .       700,701 

Of  Dean  of  Guild  Courts,  .       700,  701. 
Forms  of  Summary  Jurisdiction 

Acts  may  be  used,  .  .  737 

Defect  of,    .  .  .  .  717 

Of  Supreme  and  Sheriff-Courts, 

527,  528,  681,  701,  702 
For  recovery  of  assessments  under 

the  Act,   .  .  .660,661 

Criminal,  under  Act,         681,  700,  701 
In  crimes  and  offences  at  common 

law,         .  681,700,701 

Bakehouses  Regulation  Act,  1863,    668 
Public  Parks  (Siotland)  Act,  1878, 

486,  487,  489,  681 
Sale  of  Food  and  Drugs  Act,  1875,  668 
Weights  and  Measures  Acts,  1878 

and  1889,  .  .  .667 

Pawnbrokers  Act,  1872, 

669,  675,  676,  680,  681 
Criminal    Law  Amendment   Act, 

188.5,        .  .  .  .667 

Local  Government  (Scotland)  Act, 

1889,        .  .  .       553,554 

Merchant  Shipping  Act,  1854,  680,  681 
Act  to  facilitate  performance  of 
duties  of  Justices  of  Peace  out 
of  sessions  within  England  and 
Wales,  with  respect  to  indict- 
able offences,  .  .  698,699 
Act  for  enforcing  warrants  within 

Channel  Islands,  .       698, 699 

Summary     Prosecutions    Appeals 

(Scotland;  Act,  1875,      .  .  717 

Licensing  (Scotland)  Acts,  1878  to 

1887.        .  .  .726,726 

Prevention  of  Crimes  Act,  1871, 

725,726 
Public-houses  Acts,  ,      736,  787 

Summary  Jurisdiction  Acts,  .  787 

Criminal  Procedure  (Scotland)  Act, 

1887 737 

Local  Authorities  Loans  (Scotland) 

Act.  1891,  .  .  .737 

Public    Health    (Scotland)    Act, 

1867,  Amendment  Act,  1876,  38,  83, 

86,  87,  131,  133,  392,  393,  426, 486, 

487,  489,  563,  664,  589 

Public  Works  Loans  Acts,  .  689 

Police  (Scotland)  Act,  1890,  .  155 

Markets  and  Fairs  Acts,    .       446,  446 

Contagious  Diseases  Animals  Acts, 

471,662 
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Cattle  Sheds  in  Burghs  (Scotland) 

Act,  1866,  .  .  .471 

Roads  and  Bridges  (Scotland)  Act, 

1878,        .  .  .  .186 

Lands  Qauses  Acts,  1847-1863, 

104,  106, 160,  244,  245,  262,  306, 
306,  359,  360,  414,  426 
Water-Works  Clauses  Acts,  1847- 

1863,        .  .  .       432,433 

Gas- Works  and  Gas  and  Water- 
Works  Acts,        .  .       156,157 
Roads  and  Streets  in  Police  Burghs 

(Scotland)  Act,  1891,      .  .  179 

Does  not  extend  to  offences  against 
Inland  Revenue  or  Customs  Acts,  681 
Jurifldlctions,  various  municiiial,  to 

cease,  and  to  vest  in  Provost,  etc. ,    82 

Justices  of  Peace,      .  .  .681 

Of  Peace,  jurisdiction  of,   .  .  734 

Justiciary,  Court  of,  competency  of 

appeal  to,  .  .  .  717 

Grounds  of  review  of  Magistrates, 

sentence  by,        .  .  .  717 

Procedure  in  appeal  to,      .  .  717 

High     Court     of,     may     amend 
forms,      .  .  .735,  736 

Juvenile  offenders,  male,  under  four- 
teen years  of  age  may  be  whipped,  736 


Keen-edged  urticles  dangerous   to 

passengers,  .  .  .  615 

Keeper  of  weighing-machines,         .  667 
Kerb,    Commissioners    may    cause 

lines  of,  to  be  laid,  .       211,  212 

Keys  of  locked  gates  to  be  kept  by 

constables,  .  .  .  260 

Kid,  see  Cattle. 

Kilmarnock,  .  .  .758 

Kirkcaldy,     .  .  .753 

Kites,  i>eualty  for  flying,  in  streets,  620 
Knife,  assault  with,  .  .       687,  688 

Knocking  at  doors,  annoyance  by,  .  624 
Knowingly  harbouring  prostitutes, 

591,  592 
Known  or  reputed  thief,       .  .  661 


Labour,  hard,  .  .      725,726 

Ladders,   planks,   etc.,   not   to  be 

carried  upon  footways,  .  .  619 

Lamb,  ste,  Cattle. 

Lamp-posts,  globes,  etc.,  may  be  re- 
moved by  Commissioners  where 
not  lighted  according  to  regula- 
tions, .  .  .164,  165 
Lamps,  wilful  breaking  of,  or  extin- 
guishing the  light,  .  .  159 
Persons  accidentally  breaking,  to 

repair  the  damage,  .       169,  160 

Extinguishing,        .  .  .  624 

Carried  by  bicycles,  etc.,  .       637,  638 
Su  also  Lights. 
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Landlord  and  tenants,  obligations  of, 
as  to  assessments,  not  to  be 
altered  or  affected  by  Act,  .  579 

Landowner  or  occupier,  appeal  by, 
against  deliverance  of  Sheriff 
defining  boundaries,        .  29, 30 

Appeal  by,  to  Secretary  for  Scot- 
land against  Sheriff  s  decision 
as  to  Commissioners  acquiring 
lands,      .  .  .       244,245 

Lands  vested  in  Commissioners.       .    37 

Valuation  of,forassft8sments  553.554,558 

Special  and  general  sewer  rates 
and  private  improvement  ex- 
penses to  remain  burdens  on,  573, 574 

For  streets  may  be  acquired  by 
Commissioners,    .  .       244, 245 

Commissioners  may  purchase  or 
rent,  for  public  recreation,    486,  487 

Mav  be  purchased  by  Commis- 
sioners of  contiguous  or  ad- 
jacent burghs  for  building  hall 
and  offices,  .  .       102,  103 

Titles  to,  to  be  taken  in  corporate 
names  of  Commissioners  of 
burghs,    .  .  .       102,103 

And  premises,  definition  of,  .    12 

Etc.,  may  be  provided  by  Commis- 
sioners for  aeposit  of  soil,  etc. ,  .  167 

And  grounds  for  public  recreation 
may  be  provided,  .       486,  487 

See  Property. 
Lands  Clauses  Acts, 

104,  105,  160,  167,  244,  245,  252, 306. 
359,  360,  414,  426,  526 

Authority  from  Sheriff  to  put  in 
force  provisions  of,  for  acquisition 
of  lands  for  water  supply,  .  426 

Authority  from  Board  of  Super- 
vision to  acquire  lands  under,  for 
manure  dep6t,     .  .  .167 

Notices  under,  withdrawing  or  can- 
celling of,  .  .  .526 

Provisions  of,  to  apply  to  cases 
of  compensation  under  sec.  219 
of  Act,     .  .  .       359,  360 

Petition  to  Sheriff  for  authority  to 
put  in  force  powers  of,    .       244,  246 

Incorporated  with  this  Act  for 
settlement  of  disputes  as  to  price 
of  «i8,         ...  160 

For  fixing  terms  of  water  supply, .  414 

For  ascertaining  compensation  for 
projections  set  back,       .  .  252 

For  ascertaining  value  of  ruinous 
premises  taken  bv  Commissioners,  306 

For  purchase  and  acquisition  of 
lands  by  agreement,       .       244,  245 
Lanes,  Commissioners  may  fix  width 
of,  according  to  the  use,  .  241 

See  also  Street. 
Language,  penalty   for   using   ob- 
scene or  abusive,  on  streets,       .  604 
Laying  rubbish  on  streets,    .  .  622 

Lease  of  house  voided  on  conviction 
of  brothel-keeping,         .       643,  644 

Commissioners'  i>owers  to, .        99,  100 
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entered  into  before  adoption 
of  Act  not  made  void  by  terms 
thereof,    .  .  .  .621 

I^ave  of  absence  may  be  granted  by 
Commissioners  to  a  Commis- 
sioner, not  exceeding  twelve 
months,    .  .  .  .98 

Commissioners  not  attending  meet- 
ings for  six  months  without,  to 
vacate  office,        .  .  .93 

Legal  fare,  hackney  carriage,  .  757 

Liability  as  to  making,  paving, 
and  causewaying  streets  not  to 
be  affected  by  Act,  .  .  221 

Citation,      .  .  .       696,697 

LeltH,.  .         746-51 

Lerwick,  police  burgh  of,  population 
of,  deemed  to  be  not  less  than 
7000  for  purposes  of  sec.  78  of 
Act,         .  .  136-8 

Lethal  instrument,  assault  with, 

687,688 
Levelling  of  carriageway  of  private 
street,      .  .  .  .211 

Appeal  as  to,  .  .  .268 

Levels  of  new  streets  to  be  fixed  by 
Commissioners,   .  .  .  234 

Of  new  streets,  on  failure  of  Com- 
missioners to  fix,  parties  may 
proceed,  ....  235 
Improving  of,         .  .  .268 

Lines  to  be  marked  on  survey  map 

of  burgh,.  .  .333,334 

Of  rebuilt  houses  to  be  sufficient 

to  allow  drains  to  be  constructed,  398 
Notice  of,  to  be  given  before  com- 
mencing to  build  houses,  .  232 
Levytngof  rates,  etc.,          .  .567 
LiaMllttes  of   persons   under   con- 
sideration at  passing  of  Act,  not 
affected,  .           .           .          35,  36 
LiaMlity  for  proceedings  against  pro- 
secutors or  constables,    .      732,  733 
Of  Commissioners  under  Act  for 
obligations  of  former  Commis- 
sioners,   .            .           .  .37 
Of  occupier  for  sewer  rates  to  be 

only  to  amount  of  his  rent,    516,  517 
For  penalties,  see  Offences. 
For  debts  and  obligations  of  Local 
Authority   taken    by    Commis- 
sioners,   .  .  .  .38 
Of  Treasurers  and  Collectors  to 
penalties  for  failing  to  account 
for  money,          .           ,            .  109 
Attaching  m  law  to  persons  liable 
to  make,  pave,  or  cleanse,  etc., 
streets  and  footways  not  to  be 
affected.   .            .           .           .221 
Of  constaiDles  to  account  for  pay- 
ment made  to  them  for  burgh,  .  148 
Of    constables     for    neglect     of 

duty,       .  .  .  .154 

Of  Commissioners  for  injury  done 

by  their  operations,        .       369,  360 
Of  occupiers  and  owners  for  assess- 
ments,    641,  542,  552,  553,  678,  579 


LiaUlity^  page 

Of  manager  of  theatre,  etc.,  for 
due  observance  of  conditions  of 
licence  and  bye-laws,     638,  639,  641 

Of  persons  bringing  slaughtered 
animals  into  burghs  to  pay 
slaughter-house  rates,     .       465,  466 

Of  persons  acting  in  unlicensed 
theatres  or  places  of  entertain- 
ment,      .  .  .       640, 641 

Of  persons  keeping,  using,  or  know- 
ing! v  letting  place  as  unlicensed 
theatre,  etc.,        .  .       642, 643 

Of  brokers  and  pawnbrokers  for 
person  in  charge  of  premises  or 
nusiness,  ....  677 

Of  Clerk  of  Police  Court  for  his 
deputes,  .  .  .688,689 

Non-,  of  Burgh  Prosecutor  for  acts 
of  Interim  Burgh  Prosecutor,  689, 690 

Non-,  of  police  officers  for  damages 
for  refusal  to  accept  baU,       695,  696 

Of  lands  to  assessment,      .       553,  554 

Exemption  from,  for  assessment, 

578,  579 

For  repayment  of  money  borrowed 
not  to  be  personal  on  Conmiis- 
sioners,    ....  686 

Of  owners  for  expenses  of  private 
streets,     .  .  .       237,288 

Of  owners  for  reasonable  sum  for 
use  of  sewers,      .   892,  393,  405,  406 

Of  Commissioners  for  borrowed 
money,     .  .  586,  587, 588 

Of  Commissioners  for  proceedings 
of  Bur^h  Prosecutor,      .       782,  783 

Of  proprietors  and  drivers  of  cabs 
for  damage  done  by  driver,    758,  759 

Of   Burgh    Prosecutor,    or    other 
party    prasecuting    for    public 
interest,  to  actions  of  damages,  .  729 
Ubel  in  Police  Courts  to  be  in  onicial 
name  of  Burgh  Prosecutor,    689,  690 

May  contain  charge  that  offence 
aggravated  by  previous  convic- 
tion,        .  .  .       691,  692 

See  also  Offence. 
Liberation   of  accused  person   on 
hail,         .  .   695,696,714,715 

Witliout  baU,  .  .       695,  696 

From  custody,  if  evidence  appar- 
ently insufficient,  .       699,  700 
licence,  building  used  for  pur}>ose 

for  which  licence  required,         .  642 

For  boats,  Magistrates  to  grant,    .  482 

Penalty  for  contravention  of,         .  482 

For  dealers  iu  marine  stores,  .  679 

For  theatres,  .    638,  689,  640,  641 

Magistrates  may  grant,  for  hack- 
ney carriages,  omnibuses,  etc., 

437,  754 

Procedure  to  obtain,  .  .  754 

Refusing,  suspending,  or  recalling 
same,       .  .  .439,  440 

Drivers  not  to  act  without  first 
obtaining,  .  .  .  755 

Penalty  for  driving  without,  .  755 

Penalty  on  brokers  acting  without,  669 
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Procedure  to  obtain,  &nd  re> 
(juisites  for,         .  .  .671 

Driver's,  endorsed  with  conviction,  755 

Bfagistrates  may  license  porters, 
messengers,  chimney-sweepers, 
golf  •  cadies,  Vendors  of  news- 
papers, etc.,        .  .       444, 446 

Badges  may  be  granted  to  porters, 

444,445 

And  badge  for  children  under 
twelve  vending  newspapers,  etc.,  445 

Commissioners  may  license 
slaughter-honses,  .       456, 457 

No  slaughter-houses  in  future  to  be 
erected  without,  .  .       459,  460 

Of  slaughter-houses  may  be  sus- 
pended in  addition  to  penalty 
imposed  ....  464 

Penalty  for  slaughtering  cattle 
during  suspension  of,      .      464,  465 

Places  for  slaughtering  hoi%es  to  be 
licensed,  .  .  .       469, 470 

For  theatres,  circuses,  places  of 
entertainment  or  exhibition,      .  638 

Fee  to  be  paid  for  each  not  to 
exceed  20s.,         .  .  .639 

Shall  be  g^nted  only  to  actual  or 
responsible  manager,      .  .  639 

Burden  of  proof  of,  to  devolve  on 
accused,   .  .  .642,643 

Theatre,  etc.,  unlicensed,  may  be 
entered,  and  occupants  removed, 

642,643 

Broker  must  have,  .  .  .  669 

Penalty  for  non-compliance,  .  669 

Not  lawful  to  grant  broker's  licence 
to  licensed  mwnbroker, .  .  669 

Application  for  broker's,  descrip- 
tion of  premises,  .       676,  677 

Dealers  in  marine  "ttorcs  must  re- 
ceive, from  Magistrate,   .  .  679 

Provisions  as  to,  of  dealers  in 
marine  stores,     .  .  .  679 

For  hackney  carriage,  provisions 
as  to,       .  .  .  .  754 

Of  drivers  of  hackney  carriage, 
provisions  as  to,  .  .  .  754 

Driver's,  to  l)e  retained  by  licensee 
of  hackney  carriage,  and  pro- 
duced to  Magistrate  if  required,  754 

Conviction  may  be  endorsed  upon 
licence  of  owner  or  driver  of 
hackney  carriage,  .  .  754 

Driver's,  to  be  returned  to  him,  by 
licensee  of  hackney  carriage,  on 
his  quitting  service,  except  in 
case  of  misconduct         .      755,  756 

Driver's,  improperly  withheld,  com- 
pensation for,  may  be  awarded 
oy  Magistrate,     .  .       755, 756 

Driver's  or  licensee's,  to  be  sus- 

S ended  or  revoked  for  mlscon- 
uct,        .  .  .       756,  760 

"  Licensed  broker  "  to  bepainted  on 

shop  of  broker,    .  .       677,  678 

"Dealer  in  marine  stores"  to  be 
painted  on  licensed  house,         .  679 


Uoeniee  of  hackney  carriage  to 
retain  driver's  licence  when  in  his 
employ,  and  to  produce  same 
when  summoned,  .  .  754 

To  return  licence  to  driver  quitting 
his  service,  if  he  behave  well, 
otherwise  licensee  to  summon 
him  before  Magistrate,    .      755,  756 

To  pay  driver  compensation  for  im- 
properly, withholding  licence,  755, 756 

Penalty  for  perm ittinghackney  car- 
riage to  be  used  without  having 
number  of  persons  to  be  carried 
thereby  painted  thereon,        755,  756 
LioenBiiig(Scothmd)  AcU,  1828-1887, 

725,726 
Uen  over  sewer  rate,  bonds  to  con- 
stitute,    .  .  .393,394 

On  rates  and  assessments  under 
bonds  for  borrowed  moneys,  587,  588 
lifB,  assault  to  danger  of,      .       687,  688 

Buoys  for  prevention  of  drown- 
ing, .  .      479,480 
Liferenter,  see  Owner. 
Ll^t,  extinguishing,  or  wilfUl  break- 
ing of  lamps,       .  .  .  159 

Supplied  by  Commissioners  to 
be  charged  against  owners  in 
courts,  etc.,         .  .       163,  164 

Uffhtiiifi:,       .... 

Power  to  Commissioners  to  supply 
light,  and  charge  owner,        163,  164 

Commissioners  may  remove  lamp- 
post, etc.,  where  not  lighted  ac- 
cording to  regulations,    .       164,  165 

Persons  accidentally  breaking 
lamps  to  repair  the  damage,  159, 160 

Price  to  be  paid  for  gas  to  be 
ascertained  in  case  of  dispute,    .  160 

Gas  to  be  tested  and  results  pub- 
lished once  a  month,       .  .161 

Inspector  of,  .  .       133, 134 

Inspector  of,  may  be  Chief  Con- 
steble,      .  .  .  136-8 

Of  streets,  .  .  .156,  157 

Of  common  stairs,  passages,  or 
private  courts,     .  .       162,  163 

Duties  of  owners  and  occupiers  re- 
garding,  .  .  .       162,  163 

Penalties  for  non-compliance,  162, 163 

Penalty  for  extinguishing  lamp  or 
stair  gas, ....  624 

Etc.,  of  public  buildinjjs,   .  .  285 

And  ventilation  of  buildings,    277,  278 

And  ventilation,  Surveyor  to  be 
satisfied  with,      .  .  .294 

Of  footway  from  sunsctting  to  sun- 
rise,        .  .  .       297,298 

Materials  on  streets,  .  .  299 

Deposits  of  budding  materials  or 
excavations,        .  .  .  299 

Of  public  clocks,     .  .  .299 

Openings  in  carriageway,  etc.,       .  626 

Common  stairs,  etc,  limit  to  ex- 
pense of,  .  .  .       163,  164 

Common  stairs,  etc.,  bye-laws  to 
be  made  as  to,     .  .  .  494 
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Liglltt  to  be  placed  on  streets  during 
repairs,    .  .  .      294,295 

Penalty   for   extinguishing   these 

without  authority,  .       294, 296 

Penalty  for  failure  to  place,  at 

openings  in  streets  or  footway,  .  626 
Penalty  for  failure  to   place,  at 

open  area,  pit,  or  sewer,  .  622 

Carried  by  bicycles,  etc.,  .       687,  638 
Uxne,  etc,  not   to   be   slacked  or 
sifted  on  streets, .  .  .  621 

Not  to  be  laid  on  streets,   .  .  621 

Regulations  as  to  mortar,  .  .  752 

Umit  of  number  of  houses  in  com- 
mon stairs,  .282,283 
To  number  of  houses  in  common 
stairs,    penalty    for    increasing 
without    consent    of    Commis- 
sioners,   ....  276 
Limitation  of  police  prosecutions,    .  728 
Limits   of  wards   to  be  fixed   by 

Sheriff,        .  .23,24 

Line  of  streets,  improving,    .  .  251 

Linen,  hanging,  .617 

Lines  not  to  be  placed  across  streets, 
nor  clothes  nuug  thereon,  .  619 

Level,  to  be  marked  on  survey  map 
of  burgh,.  .  .333,834 

Links,  streets  fronting,  .  .  241 

Bye-laws  for  preservation  of,    495,  607 
Lintels  of  fireplaces,  .  .752 

Uqnors,   exciseable,    fermented   or 

distilled,  .  .  .642 

List  of  Voters  in  elections  of  Com- 
missioners under  Act  to  be 
made  similar  to  Register  of 
Parliamentary  Burghs,   .  49,  50 

UyeUhood,  no  lawful  means  of  get- 
ting,        .  .  .  .650 
Loaded  firearms,  .604 
Loading  or  unloading  ^oods,  .  618 
Loans,  Local  Authorities  (Scotland) 
Act  1891,           .           .  .87 
May  be  granted  by  Public  Loan 
Commissioners   on   security   of 
rates,       .           .           .  .589 
Local  Police  Act,  definition  of,         .    18 
Government  Act  of  1889  to  regu- 
late  supply   of  constables   for 
other  bui^hs,      .                       141-8 
Government  (Scotland)  Act,  1889, 

88, 183,  184,  141-^,  558,  554 
Acts   regulating  gas   supply   for 

public  lamps,      .  .  .  160 

Acts,  buighs  supplied  with  water 
under,  not  to  be  affected  by 
provisions  of  Act  as  to  water 
supply,    .  ,  .  .487 

Acta,  86, 87, 160, 186,  437, 563, 564,  578 
Set  also  Police  Acts. 
Authority,  powers  and  duties  of, 

under  Public  Health  Act,  .    88 

Authorities  Loans  ^Scotland)  Act, 
this  Act  not  to  affect  provisions 
of  .  .  .  .787 

Authorities  Loans  (Scotland)  Act, 
1891,       .  .  .  .737 
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Police   Act   repealed   where   Act 

adopted,  .  .  .  81,  32 

Police  Acts,    13, 15, 19,  20,  21,  22,  81. 
82,  36,  87,  578 
Set  also  Police  Acts. 
Loch,  defiance  of  placard  warning 
people  from  skating  on, .  .  480 

Penalty  for  wilfully  breaking  of 
ice  on,      .  .  .  .  480 

Lockfast  places,  theft  by  opening,  687, 688 
Places,  constables'  power  to  open, 

690,692 
LodfiTsr,  see  Occupier. 
Logs,  drift,  bye-laws  as  to  securing,   495 
Loitering,      .  619,620 

Habitual,    .  .  .  .620 

On  footway,  .  .  .626 

Loose  persons,  .  .  .642 

Lord  Advocate,  see  Advocate. 
Lord  Provost,  definition  of,  .  .8 

Ordinary,  definition  of,      .  .    13 

Chamberlain,  statutory  powers  of,  638 
Advocate,    .  .  .       735,736 

Lorry,  see  Carriage. 
Low-water  mark,  Commissioners  to 
have  jurisdiction  over  seasliore 
to,  .  .  .  .480 


Macadamising   of  carriageway   of 

private  streets,    .  .       212,218 

Macninery,  see  Lands  and  Premises. 
Macbines  or  apparatus,  water  for, 
not  to  bo  taken  from  domestic 
supply,    ....  480 
Weighing,  duties  of  keepers  of,     .  657 
Weighing,  bye-laws  fixmg  charge 

for  use  of,  .  .  .657 

For  weighing  coals,  .  .  658 

Weighing,  to  be  provided  by  Com- 
missioners,       .  .  .  .  657 
Mincing,  not  to  be  kept  to  annoy- 
ance of  residents,            .  .  619 
Madness,  canine,       .  .635 
Blagistrate,  Definition  of  Chief,      .      8 
Temporanly  acting  as  Chief  Magis- 
trate,      ...  .8 
Senior,        ....      8 
Definition  of,          .           .           .13 
Chief,  or  one  of  Magistrates,  to 
hold  a  court  for  correcting  and 
revising  List  of  Voters,  .          49,50 
Chief,    and    four    others,    to    be 
elected    where    population   be- 
tween 10,000  and  50,000,  .    71 
Chief,  and  two  othen,  to  be  elected 
where    population     less    than 
10,000,     .          .          .  .    n 
Chief,  to  be  called  Provost,           .    71 
Chief,  to  remain  in  ofQce  three 

years,      .  .  .  .76 

Chief,  and  Sheriff,  approval  of 
required  in  removal  of  Chief 
Constable  or  diminishing  his 
salary,     .  .  .  136-8 
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Chief,  and  Sheriff,  if  differing  in 
opinion  as  to  removal  of  Chief 
Constable,  Secretary  for  Scotland 
to  control,  .  .  136-8 

Or  Sheriff,  appeal  to,  against 
oppressive  proceedings  of  Col- 
lector under  warrant  for  recovery 
of  assessments,    .  .       561,562 

Or  Sheriff,  finality  of  decision  of, 
in  appeals  against  oppressive 
proceeaings  of  Collector,       561,  562 

Powers  of,  to  deal  with  reputed 
thieves,    ....  651 

May  punish  parents  or  others 
sendmg  out  cnildren  to  beg,       .  653 

May  direct  intimation  to  be  given 
to  Inspector  of  Poor  as  to  beg- 
gars and  vagrants,  and  detain 
them  pending  investigation,       .  658 

To  onler  restitution  to  owner  of 
articles  lost,  stolen,  or  fraud- 
ulently obtained, .  .      654,  655 

And  failing  ownership  being  estab- 
lished may  order  sale  of 
articles,    .  .  6.')4,  655.  656 

Power  of,  in  dealing  with  diseased 
cattle,       .  .  .  .662 

May  try  offences  under  Weif|^hts 
and  Measures  Acts,  Crimmal 
Law  Amendment  Act,  Sale 
of  Food  and  Drugs  Act,  and 
Bakehouses  Regulation  Act,  as 
police  offences,    .  .       667,  668 

Have  discretionary  power  of  grant- 
ing or  refusiug  brokers'  licences,  669 

May  revoke  or  suspend  broker's 
licence,     ....  669 

Power  to  deal  with  suspected 
persons  offering  goods  for  pledge 
or  sale,     .  .  .       678,  679 

Power  to  deal  with  licences  to 
dealers  in  marine  stores,        679,  680 

May  try  offences  by  dealers  in 
marine  stores  and  manufacturers 
of  anchors  in  Merchant  Shii>ping 
Act.  and  offences  under  Pawn- 
brokers Act,        .  .       680,  681 

Jurisdiction  of,  to  take  cognisance 
of  crimes,  offences,  and  breaches 
of  police  regulations,       .  .  681 

Boundaries  of  jurisdiction  of,         .  686 

Certain  crimes  excluded  from 
jurisdiction  of,    .  .       687,  688 

May  appoint  Burgh  Prosecutor, 

689,690 

Proceedings  before,  to  be  con- 
ducted in  official  name  of  Burgh 
Prosecutor,  .  .       689,  690 

May  grant  warrant  to  cite,  and  fail- 
ing appearance  to  apprehend, 

690,691 

May  fine  or  imprison  without 
option  of  fine,  when  ofl'eiice 
aggravated  by  previous  convic- 
tion, .  .  .691,  692 

May  commit  to  prison  person  re- 
fusing to  give  evidence,  .  .  698 
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Warrants  by,  for  apprehending 
and  citing  beyond  boundaries, 

698.699 

Person  in  custody  to  be  taken  be- 
fore,        .  .  .       699, 700 

Term  used  in  proceedings  in  Police 
Court.      .  .  .      701,  702 

May  adjourn  hearing,         .  705-8 

May  sign  convictions  and  warrants 
out  of  his  jurisdiction,    .  .710 

May  issue  warrant  for  apprehen- 
sion of  witnesses,  .  .  710 

May  take  evidence  for  accused 
and  then  adjourn  diet,    .  .712 

May  sentence  to  imprisonment 
until  fine  paid,    .  .  .  712 

May,  in  lieu  of  imprisonment 
or  fine,  order  ofl'enders  to 
find  caution  for  good  be- 
haviour, ....  713 

May  order  offenders  to  find  caution 
in  addition  to  imprisonment  or 
fine,         .  .  .       713,  714 

Limits  of  sentences  of  imprison- 
ment and  imposition  of  fines 
by,  ...  .  714 

May  declare  baU-bond  or  bond 
of  caution  forfeited,        .       714,  716 

May  direct  Chief  Constable  to 
dismiss  constables,  .  .  716 

Corruption  on  part  of,        .  .  717 

Signature  of  one  sufficient  in  cer- 
tain proceedings,  .  .  727 

Not  present  at  hearing,      .  .  727 

Power  to  uutigate  penalties,     725,  726 

Warrant  to  recover  sum  as  civil 
debt,        .  .  .  .735 

May  adjudge  certain  juvenile 
offenders  to  be  whipped,  .  736 

May  try  offenders  under  Public- 
houses  Acts,        .  .       736,  737 

May  endorse  convictions  on  licence 
of  owner  or  driver  of  hackney 
carriage,  ....  755 

To  determine  complaints  by 
licensees  a^inst  drivers,  and  to 
deal  with  licences,  .       755,  756 

May,  on  conviction  for  second 
time  of  licensee  or  driver  of 
hackney  carriage,  suspend  or  re- 
voke licence,        .  .  .  756 

May  asuspend  or  revoke  licensee's 
or  driver's  licence  on  conviction 
of  offence,  .  .  .  760 

Magistrates  and  Councillors  in 
burghs  at  commencement  of  Act 
to  be  Commissioners  under  this 
Act,         .  .  .  .41 

And  Councillors,  election  of,  after 
commencement  of  Act,  where 
elected  under  3  &  4  Will.  IV. 
caps.  76  and  77,  to  be  as  hereto- 
fore, except  as  modified  or 
amended  by  Act,  .  .    41 

Election  of,  in  other  bui^hs,  to  be 
as  provided  in  sees.  24  and  25  of 
Act,         .  .  .  .41 
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And  Commissioners,  procedure  as 
to  election  of,  under  Act,  to  be 
same  as  in  burghs  having  to  pro- 
vide for  election  by  Magistrates 
and  Councillors, .  .  .46 

Of  police  to  be  electefl  at  first 
meeting  of  Commissioners,         .    70 

In  burghs,  number  of,        .  .    71 

To  be  called  Bailies,  .  .    71 

To  retire  in  same  manner  as  Coun- 
cillors in  other  burghs,   .  .    76 

And  Commissioners  to  have  like 
powers  as  Magistrates  and  Coun- 
cillors,     .  .  .  .78 

And  Commissioners  under  Act  to 
have  like  powers  as  Magistrates 
and  Councillors  in  royal  and 
parliamentary  bui^ghs,    .  .    78 

Intimation  of  candidates  for  Town 
Council  at  annual  election, 

78,  79,  80 

Power  to  withdraw  candidature,    .    79 

In  burghs  where  municipal  or 
police  authorities  possess  juris- 
diction and  powers,  such  to  vest 
in  Ma^strates  and  Council  or 
Commissioners.    .  .  .82 

Etc.,  to  be  Local  Authority  under 
Public  Health  Act,         .  .    83 

And  Council,  alteration  of  number 
of,  .  .  .  86,86 

And  Council,  application  to  Secre- 
tary for  Scotland  for  Provisional 
Order  to  alter  number  of,  86,  86 

Of  contiguous  or  adjacent  burghs 
may  make  joint  applicatiou  to 
Secretary  for  Scotland  for  Pro- 
visional Order  for  amalgamation. 

86,  87 

Or  Town  Councillors  to  vacate 
office  bv  failure  to  attend  meet- 
ings of  Commissioners  for  six 
months,   .  .  .  .93 

Constables  to  obey  orders  of,    148, 149 

May  appoint  special  constables,    ,  166 

May  maKe  regulations  for  organisa- 
tion and  training  of  special  con- 
stables,   .  .  .  .156 

Civil  jurisdiction  of,  169,  160,  736 

May  order  removal  or  disposal  of 
manure  where  offensive  or  pre- 
judicial to  health,  .  .  179 

Authority  of,  required  for  connect- 
ing supply  pipes  to  main  water 
pipes,       ....  404 

Authority  of,  required  for  intro- 
duction of  soil  pipes  into  tene- 
ments,    .  .  .       404,  406 

Authority  of,  required  for  erection 
of  waste  pipes  to  communicate 
with  drains,         .  .       406,  406 

To  determine  summarily  disputes 
among  owners  of  flats  as  to  pro- 
portion of  expense  chargeable 
for  use  of  street  sewers,  .       406,  406 

May  license  hackney  carriages, 
omnibuses,  etc,  .  .  .  437 
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May  alter  regulations  as  to  hack- 
nev  carriages,  etc.,  ¥rith  approval 
of'Sheriff,  .  .  .439 

May  regulate  running  of  omni- 
buses, carriages,  etc.,  by  refus- 
ing, suspending,  or  recalling 
licences,  .  .  .       439,  440 

May  make  bye-laws  for  regulating 
number  of  persons  carried  by 
omnibuses,  etc.,  times  of  run- 
ning, and  place  and  time  of 
starting,  .  .  .       439,  440 

May  authorise  cabmen's  shelters, 
and  make  regulations  for 
management,       .  .       443,  444 

Mav  license  porters,  messengers, 
chimnev-sweepers,  golf  cadies, 
or  vendors  of  newspapers,  etc, 
and  make  bye-laws  for  regulat- 
ing these,  .  .       444,  446 

To  enforce  and  try  as  police 
offences,  offences  under  Cattle 
Sheds  in  Burghs  (Scotland)  Act, 
1866,  .  .  .471 

May  make  bye-laws  as  to  bathing 
and  bathing-machines,      .     478,  479 

May  require  that  boats  let  for  hire 
be  seaworthy,  and  may  license 
them,       .  .  .  .482 

Have  jurisdiction  over  sea-beach  or 
strand  to  low-water  mark  within 
burgh,      .  .  .  .482 

May  enforce  bye -laws  by  imposi- 
tion of  penalties  .  .       608,  609 

May  make  bye-laws  and  issue 
orders  for  regulation  of  street 
traffic  and  public  processions,     .  632 

To  license  theatres  and  i»laces  of 
entertainment,     .  .  .  638 

May  require  manager  of  theatre, 
etc.,  to  find  security  for  due 
observance  of  conditions  of 
licence  and  bye  laws,  and  for 
payment  of  penalties,     .  .  639 

No  public  shows,  swings,  hobby- 
horses, shooting-gallery,  etc., 
shall  be  oj^ned  without  per- 
mission of,  .  .       639,  640 

May  reflate,  restrain,  remove,  or 
prohibit  public  shows,  and  make 
regulations,         .  .       639,  640 

May  make  bye-laws  as  to  licensing 
of  theatres  and  for  regulating 
time  during  which  same  shall  be 
open,        .  .  .  .641 

May  order  closing  of  theatres  or 
suspend  licence,  .  .  .  641 

May  authorise  constable  to 
enter  buildings,  unlicensed, 
suspected  of  being  used  as 
theatre  or  for  public  entertain- 
ments,     .  .  .       642,  643 

May  grant  warrant  to  enter  sus- 
pected brothel,    .  .       643,  644 

May  order  discontinuance  of 
entertainments  becoming  nuis- 
ance,       ....  646 
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May  authorise  constable  to  enter 
premises  kept  for  fighting,  bait- 
ing, or  worrying  animals,  645, 646 
Jurisdiction  excluded  from  offences 
against  Inland  Revenue  and 
Customs  Acts,     .  .  .  6S1 

Sheriff  to  have  power  to  sit  and 
act  in  Police  Court  with  consent 
of,  ...  .  681 

Stipendiary,  qualification  for,        .  684 
Stipendiary,    Secretary  for   Scot- 
land may  appoint,  .  .  684 
Stipendiary,  tenure  of  office  of,     ,  684 
Stipendiary,   may   be   appointed, 

and  his  salary  fixed,       .       684,  686 
Stipendiary,  entitled    to    retiring 

allowance,  .  .  .  685 

Stipendiary,  jurisdiction,  powers, 

and  authorities  of,  .  .  685 

Stipendiary,  Commissioners    may 

increase  salary  of,  .  .  685 

Stipendiary,  upon  death,  removal, 
or  superannuation  of.  Commis- 
sioners may  resolve  as  to  con- 
tinuance of  office,  .       685,  686 
May  grant  warrant  to  search  for, 
take  into  custody,  and  convey 
to  police  office,    .            .       690,  692 
May,  in  certain  cases,  proceed  in 
absence   of  accused,  and    may 
allow  another  to  api>ear  for  him,  708 
May  dismiss  with  admonition,       .  710 
Divided  in  opinion,             .  .  727 
Of  another  burgh,  remit  to,  .  769 
Petition    to,    for    restoration    of 
stolen  goods,       .           .            .  772 
Maintenance    and    repair   of  foot 
pavements,  cost  of,  to  form  part 
of  burgh  general  assessment,      .  665 
And    repair   of   foot    pavements, 

assessment  for,    .  .  .  565 

Of  prisoners  during  removal,    694,  695 
Mating  or  altering  sewers,  appeal 

to  Sheriff  by  persons  aggrieved,    394 
Of  foot  pavements.  Commissioners 
to  resolve  at  a   meeting  when 
they  shall  undertake,     .       228,  229 
Of  streets,  right  of  appeal  as  re- 
gards,     .  .  .  .229 
MaTriwg  carriages  in  public  places,   .  607 
Male  householders  not  in  arrear  with 
burgh    assessments   eligible   as 
Commissioners,  .            .  .46 
Malice  on  part  of  Magistrate, 

717,  723,  724 
Malidons  prosecutions,  .  729 

Management  of  parks.  Commis- 
sioners may  accept,  for  public 
use  in  or  near  burghs,     .  .  489 

Of  open  spaces  by  Commissioners,  489 
Of  place  tor  baiting  animals,    645,  646 
Manager  of  theatres  and  places  of 
entertainment  to  be  liable  for 
due  observance  of  conditions  of 
licence,     .  .  .  .639 

Of  brothel,  .  .  .643,644 

Of  comiuiuies,  offences  by,  .  698  i 
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Mandatory,  oc  person  nominated, 
nomination  paper  in  election  of 
Commissioners  to  be  signed  by, 
and  by  not  less  than  five  other 
householders,      .  .  .46 

MannfACtoriee,  9u  Lands  and  Pre- 
mises. 

How  to  be  valued,  .  .       553,  654 

Owners  or  occupiers  of,  to  con- 
struct reservoirs  to  deposit  re- 
fuse, .  .  .  382,  383 
Manniaotore  or  trade,  supply  of 
water  for,  not  a  supply  for 
domestic  purposes,         .  .   430 

Or    trade.     Commissioners    may 
agree  to  supply  water  for,     428,  429 
Manufacturers  of  anchors,  .  .  680 

M^nre,  etc,  within  burgh  to  be 

vestetl  in  Commissioners,       165,  166 
Map  and  survey  of  burgh  to  be  pro- 
vided   by   Commissioners,    not 
less  than  25  inches  to  mile,    332,  333 

Survey,  of  burgh,  sewers  and 
drams  to  be  marked  on, .       332,  333 

Survey,  of  burgh,  coarse  of  gas 
pipes  to  be  marked  on,   .       332,  333 

Survey,  of  burgh,  inspection  of, 
by  owners  and  occupiers  within 
burgh,      .  .  .332,333 

Ordnance  Survey,  Board  of  Agri- 
culture to  furnish,  to  Commis- 
sioners,   ....  333 

Survey,  of  bnigh,  level  lines  to  be 
marked  on,  .  .       333,  334 

May   be    engraved    by   Commis- 
sioners,   ....  334 
Mare,  tee  Cattle. 

Marine  stores,  dealers  in,  provisions 
applicable  to,      .  .  .  679 

Licence  from  Magistrates  to  be 
granted  to,  .  .  .  679 

Name  and  designation  of.  to  be 
legibly  painted  on  such  licensed 
house,      ....  679 

Period  for  which  licence  to  be  in 
force,       ....  679 

Licence  to  be  recorded  in  register, 
and  fee  paid  for  it,         .  .  679 

Change  of  business  premises  to  be 
notified  to  Clerk,  .  679 

Provisions  of  certain  sections  of 
Act  in  regard  to  brokers  to  be 
applicable  to  dealers  in, .  .  679 

Penalty  for  carrying  on  btisiness 
of,  without  licence,         .  .  680 

Penalty  for  making  false  statement 
on  applying  for  licence, .  .  680 

Penalty  for  neglecting  provisions 
of  Act  when  licensed,     .  .  680 

Licence  may  be  suspended  or 
revoked,  ....  680 

Provisions  of  Act  in  regard  to,  not 
to  affect  ship-chandlers  or  rope- 
makers,   ....  680 

Offences  against  Act  by,  or  by 
brokers  and  pawnbrokers,  to  be 
tried  as  police  offences,  .       680,  681 
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Kark,  bond  of  caution  to  be  sub- 
scribed by,  .  .  716 
Karket-plAoe,  offences  in,    .  .  610 
llarkati,  Commissioners'  powers  as 
to,                                  .445,446 
And  Fairs  Clauses  Act,  1847,  and 
the  Markets  and  Fairs  (Weigh- 
ing of  Cattle)  Act,  1887,  incor- 
porated with  Act,           .       445, 446 
Places  may  .be  improved,   .       445,  446 
Places  may  be  provided,    .       445,  446 
Houses,  etc.,  may  be  constructed, 

445,446 
Approaches  to,  may  be  made,  445,  446 
Houses,  stallages,  rents,  and  tolls 

may  be  taken  for  use  of,        445,  446 
Gardens,  valuation  of,       .  .  553 

Mftrlring  walls,  etc.,  penalty  for,     .  618 
Karks,  bench,  to  be  made  for  denot- 
ing levels,  .  .      333, 334 
Master,  Fire,  may  be  Chief  Constable, 

136-8 
Of  Works  may  be  appointed,  .  827 
Of  Works   may  be   Surveyor  of 

burgh,      .  .  .  .327 

Of  Works,  duties  of,  .  .327 

Of  Works  not  to  be  connected  with 
or  interested  in  any  contract  of 
works  belonging  to  building 
trade,       .  .  .  .327 

Of  Works  not  to  receive  fees,  or 
give  assistance  in  conuectiou  with 
plans  of  Dean  of  Guild  Court,    .  327 
Of  ship,  citation  of,  .       696,  697 

Materials  laid  on  streets  for  build- 
ing purposes  to  be  enclosed  and 
lifted,    .  .  .  .299 

Laid  on  streets  not  to  remain 
longer  than  may  be  fixed  by 
Commissioners,  .  .  .  300 

Penalties  for  non-compliance,  299,  300 
Of  dangerous  buildings,  etc. ,  taken 
down  may  be  sold  by  Commis- 
sioners,   .  .  .       306, 307 
Roofs  not  to  be  covered  with  com- 
bustible, .           .  .  .753 
Mats,  shaking  from  windows,          .  619 
Not  to  be  beaten  on  streets  at  pro- 
hibited hours,     .           .           .494 
Matter,  offensive,  erection  of  build- 
ings on  ground  filled  up  with,  289,290 
Measles,  see  Infectious  Diseases. 
Measures,  weights  and,        .      666,  667 
Weights  and,  Act,  .           .           .667 
Meat,  seizure  of  diseased  cattle,        .  662 
Medical  Officer,  see  also  Officer. 
Act,  1886,   .           .           .           .138 
Officer  of  Health  to  be  appointed, .  133 
Officer  of  Healtli,  qualifications  of,  133 
Officer  of  Health,  duties  of,           .  133 
Officer  of   Health  to   hold  office 
during    pleasure    of    Commis- 
sioners (subject  to  provisions  of 
sec.   54   of  Local   Government 
(Scotland)  Act,  1889).     .      133,  134 
Officer  of  Health  to  l>e  registered 
under  Medical  Act,  1886,          ,  133 
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Officer  of  Health,  Burgh  Surveyor, 
or  Sanitary  Inspector  may  enter 
and  cleanse  dwelling-house  at 
expense  of  owner, 

Officer  of  Health  to  certify  whether  174 
deposit   of    manure    m    fields, 
nursery,   or    ^rden    grounds, 
offensive  or  prejudicial  to  health,  179 

Officer  of  Health  may  request 
Buigh  Surveyor  to  inspect  drains 
and  cesspools.      .  .  .  4C0 

Officer  of  Health  to  certiiy  whether 
privies  are  prejudicial  to  health, 
etc.,         .  .  .  .  408 

Officer  of  Health  to  report  on 
sanitary  condition  of  slaughter- 
houses.   ....  463 

Officer  of  Health  to  have  right  of 
access  to  slaughter-houses  for 
purposes  of  inspection,  .  .  4C3 

Meetloff  becoming  nuisance.  .  645 

To  establish  Dean  of  Guild  Court 
to  be  specially  called,     .  .  326 

Of  Council  or  Commissioners  to 
consider  a.s  to  adopting  Act,     31,  32 

Procedure  at,  .  .  81, 32 

Resolution  to  be  reported  to 
Sheriff,     .  .  .  31,32 

First,  of  Commissioners  for  elec- 
tion of  Magistrates,        .  .    70 

Of  vehicles,  .  .  .612 

Meetings,  power  of  Commissioners 
to  adjourn,  .  .  .94 

For  making  and  confirming  Special 
Order,      .  .  .       484,485 

To  hear  objections  to  intended  works,  373 

Special,  of  Coiomissioners,  .    28 

Of  Commissioners, .  .  91, 92 

Quorum  at,  one-third  of  Commis- 
sioners to  constitute,      .  91,  92 

Citation  to  Comraiasioners  to 
attend,  to  be  given  personally, 
or  at  dwelling-nouses  or  places 
of  business,         .  .  91,92 

Preses  at,    . 

Of  Commissioners,  president  at.  91,  92 

Of  Commissioners,  failure  of  a 
Commissioner  to  attend  for  six 
months  without  leave,  ipso  facto 
vacates  his  office,  .  93,  94 

Public  regulations  as  to  buildings 
used  for,  .  .  .       291,  292 

Of  Commissioners  or  their  com- 
mittee, constable  to  give  attend- 
ance at,    .  .  .       148, 149 
Melting  articles,        .          674,675,677 
Memorandum  of  weight,  carter  of 

coals  to  exhibit  and  deliver,  .  659 
Mercbant  Shipping  Act,  1854,  .  680 
Messengers   and   porters   may   l)e 

licensed,  .  .  .       444,  445 

Mews  not  included  in  definition  of 
streets,    .  .  .  .241 

Width  of,    .  .  .  .  241 

Or  lanesj  Commissioners  may 
judge  width  of,    .  .  .  241 

And  stable  lanes,.   .  •  .176 

L 
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Mills,  see  Lands  and  Premises. 
mneliig  machines,  annoyance  by,    .  619 
MinutM  and  accounts,  .  106 

Of  proceedings  of  Commissioners 
to  be  kept  by  Clerk,       .  .  106 

How  to  be  authenticated,  .  .  106 

KitceUaneons  offences  as  to  hoop- 
ing and  washing  casks,  etc., 
hewing  timber,  etc ,  laying  down 
linie,  etc. ,  .  .  .621 

KUdiief,    malicious,  cognisable  in 

Police  Courts,      .  .  .681 

Mlmomers  not  to  affect  proceedings 

for  recovery  of  assessments,  562,  563 
MlSBUes,  penalty  for  throwing  on 

streets,     ,  ,  .-  ,  620 

Mliitat'6  or  informality  not  to  affect 
proceedings  for  recovery  of 
assessments,        .  .       562,  563 

Mitigation  of  penalties,        .      725,  726 
Mobs,  damage  done  by,  may  be  paid 
out   of    burgh   general    assess- 
ment,      ....  549 

Damage  done  by,  special  assess- 
ment may  be  imposed  for,  .  549 
Mode  of  collecting  special  rates,  573,  574 
Money  paid   for  slaughter-houses 
under  any  Special  Act  or  Pro- 
visional Order,  repayment  of,  456, 457 

Levied  under  Public  Parks  (Scot- 
land) Act,  1878,  Commissioners 
may  apply  for  upkeep  of  parks,  489 

Borrowed  on  security  of  special 
sewer  rate  to  be  paid  off  out  of 
general  sewer  rate,  .       565,  566 

Power  to  Commissioners  to  borrow, 
for  purposes  of  Act,        .       582,  583 

Bonds  to  be  granted,  and  forms 
thereof,    .  .  .587,588 

Bonds  may  be  transferred  by  en- 
dorsement, and  form  thereof,     .  588 

Bonds  to  bo  recorded  and  assigna- 
tions registered,  .  .       588,  589 

Borrowed,  sinking  fund  for  repay- 
ment of,  .  .  .       582, 583 

Borrowed,  additional  assessments 
for  providing  sinking  fund  for 
repayment  of,     .  .       682, 583 

Estimate  of,  required  to  be 
borrowed,  to  l^e  laid  before 
Commissioners,   .  .       582, 583 

Borrowed  on  assessment,  Commis- 
sioners not  to  be  personally 
liable  for,  .  .  .586 

Borrowed  on  assessments,  officer 
acting  under  Commissioners  not 
to  be  personally  liable  for,         .  586 

When  and  in  what  manner  repay- 
able,       .  .  .  .589 

Public  Works  Loan  Commissioners 
may  lend,  ,  .  .  589 

Authorised  to  be  raised  for  pur- 
poses of  Act  to  be  estimated, 
assessed,  levied,  and  applied  by 
Commissioners,  .  .  .97 

Arising  fVom  assessment  vested  in 
Coninii49ioners,   .  •  .  104 


Money—  paob 

Collector  to  lodge,  in  bank,       114,  115 

Purchase,  to  be  consigned  in  bank, 
named  by  Sheriff  upon  receipt, .  308 

Deposited  to  remain  at  interest 
for  behoof  of  all  parties  con- 
cerned,    .  .  .  .308 

For  construction  of  sewers,  power 
to  borrow,  ,  .393,894 

Borrowed  for  construction  of 
sewers,  form  of  bonds  for,     393,  394 

Or  articles  found  to  be  dei>osited 
at  police  office,    .  .  .  654 

Or  articles  found,  if  not  claimed 
by  owner  within  six  months  to  be 
awarded  to  finder.  .  .  654 

Or  articles  found,  when  claimed,  to 
be  delivered  to  owner  under 
detluction  of  expenses  and  re- 
ward to  finder,    .  .  .  654 

Or  articles  found,  if  not  claimed, 
and  finder  cannot  be  found,  to 
be  sold,  and  proceeds  applied 
to  purposes  of  Act,  .  .  654 

See  also  Articles. 
Mortar,  lime,  etc,    .  .  .752 

Mortgafi^es  to  be  granted  for  loans 

by  Public  Loan  Commissioners,    589 
Mule,  see  Cattle. 

Municipal   buildings  may  be   pro- 
vided,     ,  .  .       492,493 

Money  to  be  borrowed  on  security 
of  General  Improvement  Assess- 
ment for  acquisition  of,  .       492,  493 

Boundaries  may  be  extended  to 
police  boundaries,  .  .    28 

Administration,      .  .  .82 

Offices  to  lie  vacated  on  Commis- 
sioners vacating  office,    .  •  128 

Authority,  ate  also  Magistrates. 

Authority  to  be  Commissioners 
under  Act,  .  .  .41 

Jurisdiction  to  cease  and  to  vest  in 
Provost,  etc.,       .  .  .82 

EHections  Amendment  (Scotland) 
Act,  1868,  .  78-79 

Elections  Amendment  (Scotland) 
Act,  1881,  .  .  .11 

Establishments,  assessment  for 
expenses  of,         .  .       492,  493 

Murder   not   cognisable   in    Police 

Court,      .  .  .687,688 

Music  saloon,  .  .  .642 

Musical  enterUinment,  638,  639 

Musicians,  street,  may  be  required 

to  depart,  .  .636,637 

Penalty  for  non-compliance,     636,  687 
Mutual  gable,  see  Party  walls. 
MussUng  of  dogs,     .  .  .635 


N. 

Name  of  dealer  in  marine  stores  to 
be  painted  on  premises, .  .  679 

Of  broker  to  be  painted  on  shop, 

677,  678 
Of  proprietor  of  hackney  carriage,  764 
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on  streets  to  be  put  up  by 
Commissioners,  .  .       229, 230 

Penalty  on  person  destroying  or 
altering,  .  .  .       229, 230 

Of  owners  to  be  painted  on  carts,  .  625 

Penalty  for  failure,  .  .  626 

Nai^htlia,  leaving,  without  proper 

precautions,        .  .  .  624 

Nagtoot  of  witness    or   baver    to 
attend,    ....  710 

Of  duty  on  part  of  constable,        .  154 
New  boundaries,  plans  of.  to  be  sent 
to  Board  of  Agriculture,  .    81 

Boundaries  of  buivhs  and  wards  to 
be  defined  by  Sheriff,      .  26,  27 

Houses  or  buildings,  plans  of,  268,  269 

Rules  as  to.  .  .286,  762 

Houses  or  buildings,  petition  with 
plans  and  sections  to  be  lodged, 

268,269 

Houses  or  buildings,  plans  of  any 
building  intended  a<9  a  place  of 
public  resort  to  show  the 
arrangements  for  ventilation, 
and  for  ingress  and  egress,    2^,  269 

Houses  or  buildings,  notice  of 
petitions  to  be  given  to  Com  mis- 
sioners,  and  proceedings  there- 
on, .  .  .  .273 

Houses  or  buildings,  regulating 
existing  buildings  for  places  of 
public  meetings,  etc.,     .  .  274 

Houses  or  buildings,  penalty  for 
erecting  or  altering  without 
sanction  of  Commissioners,        .  276 

Houses  or  buildings,  free  space  in 
rear  of,    .  .  .       277,278 

Houses  or  buildings,  limit  to 
number  of  houses  in  common 
steirs,      .  .  .282.283 

Houses  or  buildings,  height  of 
rooms,     .  .  .  .283 

Houses  or  buildings,  windows  in 
rooms,     .  .  .  .283 

Houses  or  building,  common 
stairs  to  be  kept  in  repair  by 
owners,    ....  284 

Houses  or  buildings,  lighting,  etc., 
of  public  buildings,        .  .  286 

Houses  or  buildings,  pipes  for 
conveying  smoke  or  heated  air 
to  be  approved  by  Commis- 
sioners,   ....  285 

Houses  or  buildings,  restriction 
as  to  steam  pipes  and  funnels, 

286,287 

Houses  or  buildings,  penalty  for 
non-compliance  therewith,    286,  287 

Houses  or  buildings,  preventing 
building  on  ground  filled  up 
with  offensive  matter,     .      289,  290 

Houses  or  buildings,  penalty  for 
non-compliance, .  .       289, 290 

Houses  or  buildings,  etc.,  to  be 
surveyed  before  occupation,  290,  291 

Houses  or  buildings,  penalty  for 
non-compliaucd, .  .      290, 291 


Hew—  PAOK 

Streets,  laying  out  of,  notice  of 
intention  to  oe  given  to  Commis- 
sioners,   ....  232 

Streets,  levels  to  be  fixed  by  Com- 
missioners, .  .  .  234 

Streets,  lev^  of,  where  Commis- 
sioners fail  to  fix,  party  may 
proceed  as  if  such  level  had 
been  fixed  by  Commissioners,    .  235 

Streets,  situation  of,  gas  and 
water  pipes  to  be  altered  if 
required  by  Commissioners,  236,  287 

Streets,  Commissioners  may  agree 
as  to  making  of,  .  .      237,  238 

Streets,  maintenance  of,  at  public 
expense,  .  .  .       237, 238 

Streets,  Commissioners  may 
advance  portion  of  expense  of 
making,  .  .  .237,238 

Streets,  expenses  advanced  to  be 
repaid  to  Commissioners,       237,  238 

Streets,  Dean  of  Guild  may  fix 
time  for  formation,         .      237,  238 

Commissioners  may  make,  and 
charge  expense  against  owners 
when  houses  erected,      .       239,  240 

Width  of,    .  .  .  .  241 

Height  of  houses  in  new  streets,    .  241 

Penalty  for  forming  streets  and 
courts  contrary  to  Act,  .       243,  244 

To  be  formed  by  proprietor  within 
two  years  of  granting  applica- 
tion,        .  .  .237,238 
Newspaper  vendors  may  be  licensed, 

444,445 

Bye-laws  to  be  advertised  in, 
before  confirmation,       .  .  510 

Nine  Commissioners  to  be  elected 
where  population  less  than 
10,000,  unless  Sheriff  fixes 
number  at  twelve,  .  .    49 

mne-pin  alley,         .  .642 

Nomination  for  election  of  Council- 
lors,       ...  .  774 

Paper  in  election  of  Commissioners 
to  be  signed  by  person  nomin- 
ated, or  his  mandatory,  or  by 
not  less  than  five  other  house- 
holders, .  .  .  .46 
Non- admission    of    constables  to 

certain  places,  penalty  for,    641,  642 
Non-appeaxance,  forfeiture  of  bond 

of  caution  in  respect  of,  .  .  770 

Not  proven,  form  when  complaint,     .  769 
Notice  of  application  for  revision  of 
boundaries,         .  .  26, 27 

Of  special  meeting  of  Commis- 
sioners for  adoption  of  resolution 
to  extend  boundaries.    .  28 

Of  withdrawal  of  candidates  for 
Town  Council,    .  .  .79 

Of  intention  to  lay  out  new  streets 
to  be  given  to  Commissioners,    .  232 

To  build  up  dangerous  openings, 

250,251 

For  removal  of  future  projections, 

260,261 
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To  Commissioners  of  alteration  of 
door,        .  .  .  .266 

Of  petitions  for  erection  or  altera- 
tion of  buildings  to  be  given  to 
Ck>mmissionerS|  and  proceedings 
thereon,  .  .  .  .273 

Of  intended  removal  of  obstruc- 
tions and  projections,     .  .  265 

By  Surveyor  to  keep  common 
stairs  in  repair,  .  .  .  284 

Of  meeting  to  authorise  petition 
for  fixing  boundaries,      .  23-5 

Of  meeting  of  Magistrates  to  adopt 
Act,         .  .  .  31,82 

By  Sheriflf  of  first  election  of  Com- 
missioners, .  .  44, 45 

Of  name  of  candidate  for  Town 
Council,  ...  78,  79 

Of  withdrawal  of  candidate  for 
Town  Council,    .  .  .79 

Of  meeting  of  Commissioners,      91,  92 

Of  meeting  of  Commissioners  to 
lay  on  assessment,  .       541,  542 

Of  rate  of  assessment  and  time  of 
payment,  .  .       541,  542 

To  repair  footways,  .  .  565 

By  Cfommissioners  before  making 
or  altering  sewers,  .       372,  373 

To  Commissioners  to  provide 
sewer  in  lieu  of  one  destroyed,  .  377 

Before  commencing  to  build,         .  273 

To  rebuild  old  and  ruinous  tene- 
ments, etc.,  or  put  in  satis- 
factory state,    •  .  ,       309, 310 

Of  meeting  to  make  Special  Order, 

484,485 

Of  bye-laws,  see  Bye-laws. 

To  be  given  before  money  borrowed 
by  Commissioners,  .       582, 583 

Requiring  execution  of  works  bv 
owners  or  occupiers,       .       513,  514 

Of  new  levels  of  sewers,     .       372,  373 

Of  Commissioners  to  remove  engine 
or  steam-pipe,  or  smoke-funnel, 

286,287 

By  owner  or  builder  to  Commis- 
sioners that  house  ready  for 
inspection  before  occupation, 

290,291 

Of  intention  to  erect  or  alter 
church,  chapel,  school,  to  be 
given  to  Commissioners,        291,  292 

Put  on  dangerous  buildings, 

303.  304,  309,  310 

To  owners  of  dangerous  buildings, 

303,  304,  309,  310 

By  Commissioners  to  take  build- 
ings when  owner  not  found,       .  306 

How  served,  .  .  .306 

As  to  building  church  or  building 
for  public  meetings  or  entertain- 
ments,     .  .  .291,292 

As  to  ruinous  buildings,  etc, 
where  owner's  address  not 
known,    .  .  .       309,310 

As  to  sale  of  ruinous  buildings, 
etc.,         .  .  .  .308 


Notioe—  PAGB 

To  occupiers  of  premises  before 
inspection  of  drains  and  cess- 
pools,      .  .  .  .400 

To  owners  to  mark  numbers  of 
houses,  and  to  renew  same,  231,  232 

To  be  given  before  stray  cattle 
sold 634 

By  Commissioners  to  owners  of 
houses  to  introduce  water  and 
w.-c's.,     .  .  .  .402 

To    be    given    before    entry   to 
premises  for  purposes  of  Act,     .  512 
NottCM,  form  and  service  of,  .  521 

May  be  in  print  or  writin^f,  or 
partly  print  and  partly  writing,  522 

Authentication  of, .  .  .  522 

May  be  addressed  to  the  •'  owner  " 
or  "occupier"  of  premises,        .  625 

May  be  served  either  personally 
or  through  post-office,  or  other- 
wise.       ....  525 

May  be  cancelled  or  varied,  .  526 

To  Commissioners,  service  of,        .  526 

Of  assessment,        .  .  .  660 

As  to  rates  and  appeals  to  be  given 
by  Clerk  or  Collector,     .       575,  576 

And  orders  as  to  regulation  of 
street  traffic,  .  .  632 

See  also  Citations,  Intimation. 
NotorioiiBlybad  fame,  persons  of,591,  592 
Nui8aA06  by  keeping  swine, .  .  623 

Arising  from  smoke.  .       627,  628 

By  dogs  or  other  animals,  .  .  635 

Boom  used  for  meetings  becom- 
ing,  .  .  .  .645 

Of  any  place  for  baiting  animals, 

645,  646 

Penalty  on  person  committing,  645,  646 

Commissioners   to  have  jurisdic- 
tion for  the  prevention  of,  on 
seashore, ....  480 
Nnliances  in  streets,  bye-laws  for 
prevention  of,      .  .  .  493 

RcKjeptacles  for  filth  becoming, 

307,  308,  309,  310 
Number  of  houses  in  common  stairs, 
limit  to,   .  .  .282,283 

Of  houses  in  tenements,  penalty 
for  increasing  without  sanc- 
tion,        .  .  .  .276 

Of  wards  to  be  settled  by  Sheriff,  .     49 

Of  Commissioners  to  be  settled  by 
Sheriff,     .  .  .  .49 

Of  persons  carried  by  hackney 
carriages,  .  .  .  756 

Affixed  to  hackney  carriage,  .  764 

Affixed  to  hackney  carriage  to  cor- 
respond with  licence  therefor,    .  755 

Of  Commissioners,  Sheriff  to  deter- 
mine when  increase  or  decrease 
falls  to  be  made, .  .  .42 

Nnmben  of  houses  to  be  put  up  by 
owners,    .  .  .       231, 232 

Penalty  on  person  destroying  or 
altering,  .  ,  .       229,  230 

Penalty  on  person  failing  to  put  up 
when  required,    .  .       231,  232 
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Nunery,  fields,  or  garden  grounds, 
dung  may  be  laid  on  for  manur- 
ing same,  .  .  .179 

0. 

Oatli  or  affirmation  to  be  adminis- 
tered to  witnesses,  .  .  710 

Oban, 750 

Obey  summons,  etc.,  failure  to,  war- 
rant to  apprehend,  .  .  764 
Objections  to  aeclaration  of  populous 
places  being  buighs,       .  .    25 
To  bye-laws,           .           .           .510 
To  accounts  of  Commissioners  bv 

persons  assessed,  .       116, 117 

To   complaint — competency   and 

relevancy,  .  .       705, 706 

To  intended  draina^  works,  meet- 
ing of  Commissioners  to   hear 
parties.    ....  373 
To  intended  works  to  be  heard  by 

Commissioners,   .  .  .  873 

To  warrant,  citation,  execution,  701, 702 
Oltfeetors,  Sheriff  to  determine  com- 
plaints by,  to  accounts  of  Com- 
missioners ;  his  decision  final,  116, 117 
Obligation  for  keeping  peace,      725,  726 
OUigations  in  leases  between  land- 
lords and  tenants,  as  between 
themselves,  in  reference  to  assess- 
ments,   not   to    be   altered   or 
affected  by  Act,  .  .  .679 

Obicene  books,  etc., .  .      594,  596 

Songs,  singing,        .  .  .594 

Language,   ....  604 
ObftrnctLoff  constables  in  their  duty, 

IW,  151 
Scavengers,  .  .  .171 

Commissioners   or   workmen  em- 
ployed by  them  in  execution  of 
work.       ....  513 
Obitmotion  of  footpath,  crossing, 
etc.,         .  .  613,  OS,  626 

Of  works  of  Commissioners,  ,  513 

Of  passengers  by  carrying  pictures 

or  advertisements,  .  .616 

Of  carriages,  .  .  .759 

ObftmotionB  to  carriageway  or  foot- 
way.       .  .  .  .193 
To  saie  and   convenient   passage 

along  street  to  be  removed,   2w),  261 
Penalty  for  non-compliance,     260,  261 
Compensation  may  be   made  for 
removal  of,  if  made  before  passing 
of  Act,     .  .  .  .265 

And  line  of  streets,  .  250,  ei  seq. 

See  also  Projections. 
OooasioaB,  special.  Chief  Constable 
with  sanction  of  Chief  Magistrate 
mav    appoint    additional    con- 
stables to  act  on,  .  .  146 
Oooupanoy,  alteration  of  mode  of, 

268,  269,  276 
Of  brothel,  penalty  for,      .       643,  644 
New  or  altered  houses  to  be  sur- 
veyed before,       .  290, 291, 811 


Oocapanti  may  be  removed  from 
unlicensed  premises  used  for 
entertainments,  .  .      642, 643 

Occupation,  houses  unfit  or  unsafe 

for,  .  .  807,308,309,810 

Occupier  to  be  liable  for  sewer  rates, 
etc.,  only  to  the  amount  of  his 
rent,        .  .  .       516, 517 

Definition  of,  .  .    13,  29,  30 

JSee  also  Householder. 

Female,  see  Householder. 
Occupien  to  sweep  and  wash  com- 
mon stairs,  .  .       171, 172 

Definition  of,  for  cleaning  pur- 
poses,     ....  175 

To  sweep  foot-pavements,  .  .  173 

Liable  for  cost  of  lighting  common 
stair,        .  .  .       162,  163 

To  keep  byres  and  stables  clean  to 
satislaction  of  Sanitary  Inspector,  176 

To  clean,  li^ht,  and  extmguish 
common  stair  light,        .       162, 163 

To  get  notice  of  entry  to  premises 
for  purposes  of  Act,        .  .  512 

Expenses  of  works  done  by,  to  be 
deducted  from  rent.        .       514,  515 

Effects  of,  may  be  sold  in  default 
of  payment  of  sewer  rate,  .  516 

May  deduct  sewer  rates  from  rents,  516 

Only  to  be  liable  for  sewer  rate  to 
the  amount  of  rent,        .      516,  517 

Within  burgh  to  have  right  to 
inspect  survey  map  of  burgh,  332, 333 

Of  brothel,  penalty  on,      .       643,  644 

Of  premises  let  at  or  under  £4 
rent  not  to  be  assessed,  .  .  551 

May  appeal  a^inst  deliverance  of 
Sheriff  fixing,  altering,  etc., 
boundaries,  .  .  29, 30 

Private  courts,  yards,  cellars,  etc., 
not  cleansed  by  scavengers,  to  be 
cleansed  at  expense  of,   .  ,  175 

Bye-laws  thereanent,         .  .  175 

Penalty  for  failure,  .  .  176 

Assessment  for  general  purposes 
leviable  on,  .  .       541, 542 

General  improvement  rate  leviable 
on,  ...  .  564 

Private  improvement  assessment 
leviable  on,         .  .  .572 

May,  with  consentof  Commissioners, 
cause  drains  from  their  lands  to 
communicate  with  those  of  Com- 
missioners, on  payment  of 
reasonable  sum,  .  .       892,  893 

Of  manufactories,  etc.,  to  make 
pools  or  reservoirs  for  refuse,  382,  383 

Must  afford  access  to  houses  for 
execution  of  works,  etc.,  .  512 

Of  ruinous  tenements  to  remove 
therefrom,  .  .303,304 

Of  dwelling-houses  in  common 
stairs  to  Keep  stairs  clean, 

171, 172, 174 

Penalty  for.  keeping  houses  in 
filthy  condition,  .  .  .  176 

Of  gaming-houses,  penalty  on,      .  647 
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Oooupierft—  PAOE 

Of  houses  in  which  chimney  by 
carelessness  goes  on  fire  liable  in 
penalty,  .  .  .  .472 

Execution  of  works  by,      .       513,  514 

May  execute  works  on  default  of 
ownerH,  and  deduct  expenses 
from  rent,  .  .  .  614 

Liable  in  expenses  of  works  exe- 
cuted by  Commissioners,  but 
may  deduct  same  from  rent,       .  515 

Not  to  be  liable  for  more  than  rent 
due,         .  .  .      516,517 

Preventing  owner  from  executing 
works,  penalty  therefor,  .  520 

Of  premises  to  deposit  ashes  as 
required  by  Commissioners,  and 
penalty  on  failing,  .       168,  169 

Penalty  on,  for  allowing  matter 
into  cesspool  or  soil-pipe  cal- 
culated to  choke  same,    .  .  405 

Not  to  allow  females  to  stand  on 
window-sill,         .  .       621,  622 

Offences  and  penalties,  jurisdiction 
in  regard  to,        .  .  .  681 

Jurisdiction,  boundaries  of,  .  686 

Forms  of  complaint,  .  .  761 

Time  and  place  when  and  where 
committed  to  be  averred  in  com- 
plaint,     .  .  .      590, 607 

Clerk,    etc.,  acting   as   agent   in 

Erosecutions    disqualified   from 
olding  office  or  acting  as  Com- 
missioner, .  .  .  108 

Collector  or  Treasurer  wilfully 
secreting  or  not  accounting  for 
moneys,  forfeits  triple  amount, 
besides  punishment  and  loss  of 
oflSce,       .  .  .  .109 

Treasurer  acting  as  Clerk,  or  hold- 
ing place  of  profit  other  than  Col- 
lector, forfeits  £100,       .      115,  116 

Refusing  ius])ection  of,  or  taking 
copies  of.  Commissioners'  books 
of  accounts,  £10.  .       116,117 

Commissioners  holding  places  of 
profit  cease,  ipso  Jacto,  to  be 
tk>mmissioners,  and  to  be  fined 
£100,       .  .  .       121,122 

Obstructing  constables  in  their 
duty,  £5  (or  imprisonment), 

150, 151 

Assanlting  or  striking  constables, 
£10  (or  imprisonment),  .       150,  151 

Rescuing  or  attempting  to  rescue 
prisoners,  £10  (or  imprison- 
ment).     .  .  ,       150, 151 

Constable  resigning  without  leave 
or  notice,  £5  (or  imprisonment), 
also  to  forfeit  arrears  of  pay,     .  151 

Constables  dismissed  failing  to 
deliver  up  accoutrements,  im- 
prisonment one  month,  .       153, 154 

Unlawful  possession  of  accoutre- 
ments, or  assuming  dress  of 
constables,  £10,  .  .  .154 

Constable's  neglect  of  duty,  £10 
(or  imprisonment),         .  .  154 


Offences  and  penalties—  page 

Wilfully  breaking  lamps  or  ex- 
tinguishing light  (in  addition  to 
payment  of  damages),  £10,        .  159 

Owners  failing  to  provide  means 
of  lighting  common  stairs,  £2 
(and  daily  penalty  of  like 
amount), .  .  .162,  163 

Occupier  failing  to  clean,  light, 
ana  extinguish  lights  in  common 
stairs,  £2  (and  didly  penalty  of 
like  amount),      .  .      162, 163 

Failure  to  remove  dust,  ashes,  etc., 
for  each  offence,  10s.,     .       168,  169 

Contractor  failing  to  discharge 
duties  of  sweeping,  cleansing, 
etc.,  £5,  .  .  .  .  170 

Obstructing  scavengers,  each 
offence,  £5,  .  .  .171 

Persons  other  than  scavengers 
removing  dirt,  each  offence,  £2,    171 

Failure  to  sweep  and  wash  com- 
mon stairs,  etc.,  each  offence,  5.s., 

171, 172 

Owners  failing  to  whitewash  and 
cleanse  common  stairs,  and 
houses  let  for  short  periods,  £2,    174 

Keeping  dwelling-houses  in  dirty 
condition,  £1,  and  same  amount 
daily,       ....  175 

Failure  of  occupiers  to  cleanse 
courts,  etc.,  10s.,  .  .175 

Failure  of  occupiers  to  keep  stables 
and  byres  clean,  £1,       .  .  176 

Failure  of  contractors  to  clean  out 
duii^teads,  etc.,  £1,      .       176,  177 

Allowing  dung,  etc.,  to  remain  on 
streets  beyond  certain  hours,  £2,  177 

Conveying  offensive  matter  at  im- 
proper times,  £2,  .  .  178 

Failure  to  remove  manure  certified 
to  be  offensive  or  prejudicial  to 
health,  £5,  .  .  .  179 

Altering  pavements  without  con- 
sent of  Commissioners,  £5,         .  195 

Defacing  or  altering  numbers  of 
houses  and  names  of  streets,  £2, 

229,230 

Failure  to  mark  or  renew  numbers 
of  houses,  £2,     .  .      231,232 

Forming  streets  and  courts  con- 
trary to  Act,  £20,  .       248,  244 

Continuance  of  offence,  T)er  day, 
£5,  .  .  .243,244 

Failure  to  cover  or  build  up 
dangerous  openings,  £2,        250,  251 

Failure  to  remove  projections  of 
houses,  etc.,  £2, .  .      260,  261 

Failure  to  cause  doors  to  open 
inwards,  £2,        .  .  .265 

Failure  of  owner  to  keep  coverings 
of  celhu*  doors  in  repair,  etc.,  £5,  266 

Failure  to  convey  water  from  roofs 
by  pipes,  etc.,  per  day,  £2,  266,  267 

Failure  to  prevent  water  ftrom 
bridges  falUng  on  roads,  £2,  266, 267 

Erecting  or  altering  buildings  with- 
out Commissioners'  sanction,  £5,  276 
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OflteoM  and  penalties—  page 

Failure  of  owuers  to  keep  common 
staiTH  in  proper  repair,  £5,         .  284 

Failure  to  remove  smoke  funneU 
and  pipes,  after  notice,  per  day, 
IOh.,         .  .  .       286,287 

Erecting  buildings  on  ground  filled 
with  offensive  matter,  £5,      289,  290 

Continuing  same,  per  day,  £2, 

289,290 

Failure  to  give  notice  of  honse.H 
readjr  for  occu^iation,  or  |^r- 
mittmg  occupation  before  survey 
and  certificate,  £5,  .       290,  291 

Each  day  occupation  continues,  £2, 

290,291 

Failure  to  provide  ventilation  for 
buildings,  per  day,  £2,  .  .  293 

Failure  of  owners  to  light  and 
ventilate  common  stairs,  etc.,  £2,  294 

Using  streets  when  stopped  as 
common  passages,  or  extinguish- 
ing lights  thereat,  £6,     .       294,  295 

Pnttmg  up  hoardings  without 
Commissioners*  authority,  or 
failing  to  put  up  same  after 
authority  obtained,  and  to 
remove  same  aft«r  notice  ;  failing 
to  light  same  during  night,  £5, 

297,298 

Every  day  default  continued,  £2, 

297,298 

Not  lighting  and  fencing  deposits 
of  building  materials  or  excava- 
tions, £5,  .  .  .299 

Each  da^  default  continued,  £2,   .  299 

Continuing  deposits  of  building 
materials  or  excavations  an  un- 
reasonable time,  each  day,  £2,  .  300 

Polluting  streams  with  sewage.  £5, 

872,373 

Each  day  offence  continued,  £1, 

373,  374 

Throwing  rubbUh  into  streams,  £2, 

376,  376 

Commissioners  depriving  person 
use  of  drains,  after  seven  days, 
£2,  .  .  .  .377 

Making  unauthorised  drains,  £5, 

378,  379 

Owners  or  occupiers  of  distilleries, 
manufactories,  etc.,  permitting 
reftise  to  enter  public  sewers, 
rivers,  or  lochs,  for  every  day, 
£5,  .  .  .  .882 

Covering  branch  drains  without 
notice  to  Commissioners  or  Sur- 
veyor, £5,  .  .  .  400 

Makmg  or  altering  drains  or  cess- 
pools contrary  to  Act  or  Com- 
missioners' orders^  £5,    .  .  401 

Introducing  ashes  mto  soil-pipes, 
£2,  .  .  .  .406 

Persons  other  than  owners  or 
occupiers  using  ash-pits,  £2,      .  407 

Failure  to  provide  urinals,  etc., 
for  public-houses,  etc.,  every 
day,  58.,  .  .  .      408,  409 


Offences  and  penalties—  faob 

Failure  to  cleanse  urinals,  or  re- 
move same,  £2,   .  .       408,  409 

Breach  of  bye-laws  as  to  omuibuHes 
or  carriages,  £6,  .  .       439,  440 

Breach  of  bye-laws  as  to  porters, 
messengers,  chimiiey-swe«*per8, 
golf-cauies,  or  vendors  of  news- 
papers or  small  wares,  10s.,  444,  446 

Contravention  of  bye -laws  as  to 
vending  newspapers,  etc.,  by 
children,  £1,       .  .  .  445 

Supplying  newspapers  for  sale  by 
children  under  twelve  years  of 
age  and  unlicensed,  £2,  .  445 

Using  unlicensed  slaughter-houses, 
£6,  .  .  .       459,460 

Infringement  of  bye-laws  for  regu- 
lation of  slaughter-houses,  £5,  .  463 

Ever}'  day  oflTence  continued,  10s.,   463 

Slaughtering  cattle  during  sus- 
pension of  licence,  etc.,  £5. 

464,465 

Every  day  offence  committed,  £6, 

464,465 

Slaughtering  cattle,  etc.,  in  other 
than  licensed  slaughter-houses, 
£6,  .  .  .       466,466 

Slaughtering  horses  in  unlicense<l 
places,  or  conveying  dead  horses 
uncovered,  £10,  .  .       469,  470 

Every  day  offence  continued,  £2, 

469,  470 

Offences  under  Cattle  Sheds  in 
Burghs  (Scotland)  Act,  1866,  and 
amending  Acts,   .  .  .  471 

Wilfully  setting  chimneys  on  fire, 
£6,  .  .  .  .  472 

Allowing  chimneys  to  catch  fire, 
lOs.,         .  .  .  .472 

Obstnicting  putting  up  index- 
plates  indicating  fi rep-lugs,  pull- 
ing down  or  injuring  same,  £6, 

473,  474 

Wantonly  ringing  fire-alarm,  £5, 

473,  474 

Wilfully  usinj^  streets,  courts,  etc., 
shut  up  during  fires,  £5,  .  474 

Refusal  to  be  examined  as  to  cause 
offir«s,  £10^        .  .  .475 

Going  upon  ice  when  intimated 
dangerous,  and  wilfully  breaking 
ice  on  ponds,  etc.,  £2,    .  .  480 

Going  beyond  ropes  or  danger 
signals  at  ojien  oathing-placeti, 
£2,  .  .  .  .480 

Letting  or  hiring  boats  without 
licence,  or  contravention  of 
terms  thereof,  £6,  .  .  482 

Breach  of  bye-laws  regulating  hir- 
ing ponies  and  donkeys,  £2,       .  482 

Erection  of  booths,  stalls,  or  stands 
on  seashore  without  authority, 
£2,  .  .  .  .  483 

Breach  of  bye-laws  as  to  public 
baths,  wash  -  houses,  bathing- 
places,  and  drying  •  grounds, 
£2,  .  .  .  .490 
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Offences  and  penaltiee—  paob 

Breach  of  bye-laws  authorised  by 

Act   to   be  made  by  Commis- 

Rionera,  £2,         .  .      508,  509 

Continuous  violation  of  bye-laws 

authorised  by  Act  to  be  made 

by  Commissioners,  per  day,  10s. , 

508,509 
Clerk  to   Commissioners  refusing 

inspection  of  bye-laws,  £5,        .  511 
Persons  obstructing  Commissioners 

or  their  workmen,  £5,    .  .  513 

Occupiers  opposing   execution  of 

works  under  Act,  £5,     .  .  520 

Failure   to  furnish  statement   of 

rents  of  property,  £10,  .  .  569 

Making  false  return,  etc.,  £20,      .  559 
Custodier  of  Register   of   Bon«is 

refusing  to  allow  inspection,  £5, 

588,589 
Offences  committed  within  bnigh, 
viz. : — 

Wilfully  or  indecently  exposing 
of  person,  £10  (or  sixty  days^ 
imprisonment),  .        '  .  591 

Occupier  of  building  suffering 
breach  of  peace,  knowingly 
harbouring  prostitutes,  or 
suffering  persons  of  notori- 
ously IxmI  fame,  or  dissolute 
boys  or  girls,  to  assemble 
therein,  £10  (or  sixty  days* 
imprisonment),  .       591,  592 

Publishing,  printing,  offering  or 
selling,  or  exhibiting  obscene 
literature,  photographs,  etc., 
or  singing  or  reciting  ooscene 
songs  or  ballads,  £10  (or  sixty 
days'  imprisonment),  .  .  594 

Occupier  or  building  or  place  of 
public  resort  knowingly  sutfer- 
mgto  remain  in  his  premises 
any  constable  on  duty,  unless 
for  quelling  disturbance,  £5,  .  595 

Affixing,  delivering,  sending,  or 
exhibiting  any  bill,  or  printed 
or  written  paper  of  an  obscene 
or  indecent  nature,  £5,  .  596 

Occupier  of  building  or  place  of 
puolic  resort  openmg  premises 
for  business  before  5  a.m.  or 
after  midnight,  unless  specially 
allowed.  £5,    .  .  .597 

Cruelly  ill-treating  any  animal, 
or  impounding  animals,  and 
neglecting  to  provide  ana  sup- 
ply them  with  fit  and  whole- 
some food  and  water,  £5,       .  597 

Altering  or  defacing  name  or 
address  or  distinctive  mark 
on  articles  not  belonging  to 
him,  without  owner's  autnor- 
ity,  £2,  .  .  .  598 

Behaving  in  riotous,  violent,  or 
indecent  manner,  £2,  .  .  600 

Committing  nuisance,  or  using 
obscene,  abusive,  or  indecent 
language,  £2,  .  . .  .604 


Offences  and  penalttee—  paob 

Offences  committed  within  burgh- 
Being  drunk  while  in  charge  of 
carriage,     horse,     cattle,    or 
steam-engine,  or  in  possession 
of  loaded  firearms,  £2,  .  604 

Usmg  abusive  words  or  be- 
haviour calculated  to  provoke 
breach  of  peace,  £2,    .  .  006 

Destroying  or  ii^mring  any 
board  or  convenience  for  re- 
ception or  exhibition  of  adver- 
tisements put  up  by  Local 
Authority,  or  any  notice  of 

Sosition  of  fire-plug  or  hy- 
rant.  or  any  board  on  which 
any  oye-law  of  any  lawful 
authonty  Is  placed,  £2,  .  606 

Damagiujs  or  defacing  drinking- 
fountaiu  or  trough,  or  making 
water  therein  unfit  for  drink- 
ing, washing  in  or  permitting 
to  enter  water  any  dog  or 
other  animal,  £2,        .  .  606 

Making,   circulating,    or   using 
any  sham  bank  note,  £2,        .  606 
Offences  in  streets,  etc.,  viz, : — 

Exposing  (except  in  a  market  or 
fair),  or  shoeing,  etc  (except 
in  cases  of  accident),  or  clean- 
ing, or  turning  loose  any 
animal,  or  making  or  repair- 
ing carriage  (except  in  cases 
of  accident  where  re])air8  on 
spot  necessary),  £2,    .  .  610 

Turning  loose  or  suffering  to  be 
at  large  dangerous  animal, 
without  being  properly  se- 
cured, £2,        .  .  .  610 

Exposing  to  public  view  any 
stallion  or  bull  when  serving 
any  mare  or  cow,  £2, .  .  610 

Setting  on  dog  or  other  animal 
to  attack  any  person  or  animal, 
£2,       .  .  .  .  611 

Slaughtering  or  dressing  cattle, 
except  when  reasonable  cause 
for  doing  so,  £2,  .  , .  611 

Having  care  of  carriage,  etc., 
does  not  take  proper  pre- 
cautions to  have  due  control 
over  every  animal  drawing 
same,  or  does  not  observe 
rul^  of  road  (except  in  cases  of 
actual  necessity,  or  some  suffi- 
cient cause  for  deviation),  £2,   611 

At  the  same  time  drives  more 
than  two  carts,  etc,  or  while 
driving  two  carts,  etc.,  does 
not  observe  certain  regula- 
tions to  prevent  accidents, 
£2,       .  .  .  .612 

Riding  or  driving  furiously  or 
carelessly,  £2, .  .  .  612 

While  in  chaise  of  cart,  etc., 
used  for  slow  traffic,  not 
allowing  swift  vehicle  to  pass, 
£2,       .  ..         ..  .  612 
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Offencet  and  penaltlet—  fagb 

Offeuccs  in  streets,  etc. — 

Causing  cart,  etc.,  to  stand 
longer  than  necessary  for  load- 
ing or  unloading,  or  for  taking 
up  or  setting  down  passengers, 
or  wilfully  obstructing  public 
footpath  or  thoroughfare,  £2,    613 

Conveying  long,  large,  or  heavy, 
keen-edged,  or  sharp-pointed 
article  dangerous  to  passengers, 
Je2,       .  .  .  .615 

Conveying  any  large  box,  etc., 
not  sufficiently  secured  to  pro- 
tect public  against  injury,  £2,  615 

Leading,  driving,  or  riding  any 
horse,  etc,  or  carriage  on 
footway,  or  allowing  horse, 
etc.,  to  stand  across  footway, 
£2,       .  .  .  .  615 

Placing  furniture,  etc.,  or  stand- 
ing-place, stool,  etc.,  on  foot- 
way, or  snade,  or  other  projec- 
tion over  footway,  unless  same 
is  8  feet  from  ground,  £2,       .  615 

Causing  annoyance  or  obstruc- 
tion bv  carrying  on  carriage 
or  on  norseback  any  picture, 
placard,  notice,  or  otner  ad- 
vertisement, £2,  .  .  616 

Exposing  goods,  etc,  so  as  to 
project  over  footway  or  be- 
yond line  of  building,  £2,       .  616 

Causing  annoyance  or  danger  by 
placing  clotnes  or  other  articleis 
on  rails  or  fences,  £2, .  .  617 

Writing  on,  soiling,  or  marking 
any  wall,  etc.,  affixing  any 
bill  or  other  notice,  or  wil- 
fully damaging  any  wall,  etc., 
or  any  tree,  shrub,  seat,  or 
other  thing,  £2,  .  .  618 

Conveying  carcases  of  animals 
without  being  properly  cov- 
ered firom  view,  or  exposing 
same  or  their  skins  or  offals 
outside  of  any  shop,  or  using 
machines  to  mince  meat  to 
annoyance  of  residents,  £2,    .  619 

Conveying  articles  upon  any 
footway,  £2,    .  .  .  619 

Placing  line,  etc,,  across  street, 
or  hanging  clothes  thereon,  or 
outside  windows  fironting 
street,  or  to  hang  in  front  of 
.  other  window,  or  shaking  car- 
pets, etc.,  from  windows,  £2,    619 

Prostitute  loitering  or  importun- 
ing, £2,  .  .  .  619 

Importuning  or  soliciting  women 
or  children  for  immoral  pur- 
poses, £2,        .  .       619,620 

Bein^  drunk  and  incapable,  £2,    620 

Causing  danger  or  annoyance  by 
discharging  firearms,  using 
sling,  catapult,  etc.,  throwing 
stones,  etc.,  making  bonfire, 
or  using  fireworks,  £2,  .  620 


Offences  and  penaltiee—  pagb 

Offences  in  streets,  etc. — 

Causing  danger  or  annoyance  by 
pla3ring  at  any  game  m  places 
not  autoorised,  throwing  snow- 
balls, sliding  upon  ice,  or  fly- 
ing any  kite,  £2,         .  .620 

Cleansing,  hoojping,  etc.,  casks, 
etc.,  or  hewing,  etc,  timber, 
etc,  or  slacking,  etc.,  lime, 
or  laying  down  or  removing 
lime,  etc.,  without  same  being 
watered  to  prevent  being  blown 
about,  £2,        .  .  .  621 

Laying  down  any  stones,  coals, 
etc.,  except  lor  housing  or 
removing  same,  or  suffering 
such  material  to  remain  longer 
than  necessary,  £2,     .  .  621 

Beating  or  shaking  carpet,  etc., 
contrary  to  bye-Yaws,  £2,       .  621 

Placing  flower  -  pot  or  heavy 
article  at  upper  window  with- 
out proper  guard,  £2. .  .  621 

Throwmg  slates,  bricks,  etc., 
from  buildings  without  pre- 
cautions against  accident,  £2,   621 

Permitting  female  to  stand  on 
window-sill  except  on  sunk  or 
basement  storey,  £2,  .       621,  622 

Wilfully  jostling  or  annoying 
person,  £2,      .  .  .  622 

Discharging  smoke  or  steam 
into  street,  or  permitting  con- 
densed water  ftt)m  steam-pipe, 
etc,  to  fall  into  street,  £2,     .  622 

Leaving  open  vault,  cellar,  or 
entrance  thereto,  without 
sufficient  fence,  or  leaving 
defective  door,  etc.,  of  vault 
or  cellar,  or  not  fencing  any 
area,  etc,  left  open,  or  leaving 
such  open  area,  etc,  without 
sufficient  light  after  sunset,  to 
prevent  persons  falling  there- 
into, £2,  .  .  .622 

Laying  any  dirt,  rubbish,  etc 
(except  for  immediate  re- 
moval), on  any  street,  etc., 
or  allowing  any  such  matter 
to  fall  or  run  on  any  street, 
laying  down  salt  on  any  street 
or  footway  in  time  of  snow,  £2,  622 

Keeping  swine  near  dwelling- 
house,  if  nuisance  or  annoy- 
ance, £2,  .  .  .623 

Baker  carrying  board,  etc.,  or 
chimney  -  sweeper  carrying 
ladder,  etc,  on  footpath,  £2. .  623 

Carrying  basket,etc.  ,on  footpatn, 
obstructing  uassengers,  £2,     .  623 

Conducting  wneeled  vehicle  op 
footpath,  except  perambulator 
or  invalid  carriage,  £2,  .  623 

In  vending  coals,  etc. ,  shouting 
or  using  bell,  etc,  to  cause 
annoyance  after  being  re- 
quested to  desist,  £2, .  .623 
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Otfences  in  streets,  etc — 

Accumulating  offensive  matter, 
£2,       .  .  .  .623 

Placing  orange  rind  or  peel, 
etc.,  upon  footpath,  £2,         .  624 

Causing  annoyance  by  ringing 
door  bell,  or  knocking  at 
door,  or  extinguishing  lignt  of 
lamp  or  stair  gas,  £2, .  .  624 

Placing  petroleum,  dynamite,  or 
combustible  material  to  danger 
of  person,  £2,  .  .  .  624 

Falling  asleep  in  charge  of  horse, 
cart,  or  carriage,  or  not  com- 
plying with  regulations  to  pre- 
vent accidents,  or  not  giving 
name  and  address  when  re- 
quired by  person  reasonably 
apprehending  danger,  £2,  624,  625 

Raismg  to  or  lowering  articles 
from  buildings,  falls  to  protect 
public  against  risk  of  ii^'ury,£2,  625 

Riding  on  or  hanging  from  back 
of  carriage,  £2.  .  .  625 

Affixing  to  buildings  sign  with- 
out consent  of  the  owner  and 
occupier,  or  affixing  project- 
ing sign,  etc.,  without  consent 
of  Ck>mmis8ioner8,  £2,  .  625 

Owner  of  carriage  not  having 
his  name  and  place  of  abode 
painted  thereon,  also  numbers, 
beginning  with  number  one, 
where  several  carriages  belong 
to  same  owner,  and  proceed- 
ing in  regular  progression,  £2,  625 

Owner  of  carriages,  horses,  etc., 
permitting  same  to  be  driven 
by  or  under  charge  of  person 
under  fourteen,  £2,     .  .626 

Neglecting  to  protect  opening, 
and  to  light  at  night,  £2,       .  626 

Loitering,  sitting,  or  lying,  to 
obstruction  or  annoyance  of 
residents  or  passengers,  £2,    .  626 

Drunk  and  incapable,  aggravated 
bv  three  previous  convictions, 
additional  penalty,  £2  (or  im- 
prisonment not  exceeding  four- 
teen days  without  option  of 
fine),        .  .  .626,627 

Nuisance  arising  from  smoke,  £2, 

627,628 

Offence  continuing,  per  day,  £5, 

627,628 

Occurring  again  within  month  after 
previous  conviction,  £6,        627,  628 

Breach  of  bye-laws  regulating 
street  traffic,  £2,  .  .632 

Owners  of  stray  cattle,  £2,  .  633 

Allowing  ferocious  dogs  unmuzzle<l 
to  be  at  large  during  prohibited 
times,  £2,  .  .635 

Continuing  to  sound  instrument, 
or  sing,  after  being  requested  to 
depart,  £1,         ,  .636,637 


Oflteioas  and  penaltieB—  page 

Using  steam  -  whistles,  etc.,  in 
manufietctories  without  sanction 
of  Commissioners,  £2,    .  .  637 

Assembling  for  the  purpose  of 
betting,  etc,  £2,  .  .  637 

Breach  of  rules  as  to  bicycles,  etc 
£2,  .  .  .637,638 

Breach  of  bye-laws  as  to  public 
shows,  etc.,  £5,  .  .       639,  640 

Offence  continued,  per  day,  £5, 639, 640 

Acting  in  unlicensed  theatres,  £2, 

640,641 

Breach  of  bye-laws  as  to  theatres 
and  places  of  public  amusement, 
£5,  .  .  .  .641 

Refusing  constables  access  to  places 
of  public  entertainniput,  public- 
houses,  music-saloon,  brothels, 
ships,  etc.,  £10,  .  .       641,  642 

Eeepmg,  u.sing,  or  letting  un- 
licensed theatres  £20,    .       642,  643 

Being  therein  without  lawful  ex- 
cuse, £2, .  .  .       642,643 

Keeping  or  managing  brothels,  £20 
(or  sixty  days'  imprisonment), 

643,644 

Continuing  to  use  premises  for 
purposes  prohibited  as  nuisance, 
£10  (or  sixty  days'  imprison- 
ment),     ....  645 

Keeping  places  for  fighting,  bait- 
ing, or  worrying  animals,  £5 
(or  one  nionth's  imprisonment 
with  or  without  hard  hibour),  645, 646 

Persons  found  therein,  5s.,       645,  646 

Practising  games  of  hazard,  or 
cozening  or  cheating,  etc.,  not 
exceeding  sixty  days,     .  .  646 

Keeping  gaming  or  betting-houses, 
£50,         .  .  .  .647 

Every  person  found  therein,  £10, .  647 

Vagrancy,  begging,  etc,  for  first 
offence,  £1  (or  thirty  days'  im- 
prisonment, or  imprisonment 
without  option  of  fine),  .  .  650 

Subsequent  offence,  sixty  days' 
imprisonment,     .  .  .  650 

Known  or  reputed  thieves,  sixty 
days*  imprisonment,       .  .  651 

Sending  children  to  beg,  £5  (or 
thirty  days'  Imprisonment),       .  653 

Failing  to  report  found  articles,  £5,  654 

Falling  to  keep  scales  and  weights 
for  weighing  coals,  or  refusing 
to  weigh,  £2,       .  .  .  658 

Subsequent  offence,  £5,     .  .658 

Failing  to  deliver  memorandum  of 
weight  to  carters,  etc,  £1,         .659 

Failing  to  deliver  memorandum  of 
weight  to  purchasers,  etc,  £1,  .  659 

Drivers  of  carts,  etc.,  refusing  to 
weigh  coals,  £2,  .  .  .659 

Selling  coals  in  unlabelled  bags  or 
boxes,  £2,  .  .  .660 

Fraudulent  weighing,  £5  (or  sixty 
days'  Imprisonment  wltnout  op- 
tion of  fine),        .  .660,661 
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Breach  of  regulations  as  to  weigh- 
ing hay,  straw,  etc.,  drivers 
of  carts  from  which  grain,  etc., 

'  frandalentl}'  taken,  and  on  per- 
sons accessory,  £5  (or  sixty  days* 
imprisonment  without  option  of 
fine),  .  .  .661 

Dealers  in  bread  failing  to  impress 
weight  thereon,  £2,        .  .662 

Selling  bread  deficient  in  weight, 
£2,  .  .  .  .662 

Bringing  diseased  cattle  through 
streets  or  into  markets,  £20,      .  662 

Penalties  may  be  enforced  against 
original  sellers  of  diseased  cattle,  663 

Incorrectly  weighing,  measuring, 
or  numbering  articles,  £5,     666,  667 

Penalties  under  Weights  and  Mea- 
sures Acts,  1878  and  1889,  and 
Criminal  Law  Amendment  Act, 
1885,  recoverable  as  under  Act, .  667 
\  Penalties  under  Sale  of  Foods  and 
Drugs  Act,  1875,  and  Bake- 
houses Regulation  Act,  1863, 
recoverable  as  under  Act,  .  668 

Brokers  carrying  on  business  with- 
out licence,  or  contravening 
terms  thereof,  or  provisions  of 
Act,  £5,  .  .  .  .669 

Brokers  failing  to  keep  books  and 


enter  transactions,  £5. 


671 


Brokers  failing  to  retam  articles 
fourteen  days,  and  label  with 
date  of  purchase,  or  produce 
articles  to  constables,  £5,  .  672 

Brokers  failing  to  enter  in  books 
to  whom  articles  delivered, 
£1,  .  .  .  .  672 

Brokers  failing  to  produce  articles 
and  books  to  constables,  £5,  672,  673 

Pawnbrokers  refusing  to  produce 
books,  or  to  exhibit  or  deposit 
goods,  £5,  .  .       678,674 

Pawnbrokers  and  brokers  failing 
to  report  stolen  goods,  £6,         .  674 

Brokers  melting,  altering,  etc, 
goods,  may  be  prosecuted  as 
resetters  of  stolen  goods,       674,  675 

Brokers,  etc.,  carrying  on  business 
as  publicans,  or  purchasing 
tickets  of  pawnbrokers,  £6,       .  675 

Pawnbrokers  acting  as  brokers, 
and  brokers  taking  articles  in 
pledge.  £5,         .  .       675, 676 

Pawnbrokers  and  brokers  carrying 
on  business  in  same  premises, 
£5  (in  addition  to  penalty  under 
other  Acts),  .  .676 

Brokers  transacting  with  persons 
under  fourteen,  £5,        .  .  676 

Brokers  transacting  between  10 
P.M.  on  Saturday  and  9  a.m.  on 
Monday,  or  10  P.M.  and  8  a.m. 
other  days,  £5,  .  .       676,  677 

Pawnbrokers  or  brokers  purchas- 
ing tickets  or  clothing  issued  by 
charitable  institutions,  £5,         .  677 


Offences  and  penalties—  paob 

Pawnbrokers  or  brokers  keeping 
smelting-pots,  £5,  .  .  677 

Brokers  failing  to  have  names 
painted  over  shop-doors,  £1,  677, 678 

Dealers  in  marine  stores  carrying 
on  business  without  licence,  or 
contravening  Act  applicable  to 
them,  £20,  .  .  .680 

Business  carried  on  contrary  to 
provisions  of  Act,  per  day,  i'5,  .  680 

Offences  committed  on  shiji  in 
water  between  two  jurisdictions,  686 

Offences  committed  on  Iwundary  of 
two  jurisdictions,  .  .  686 

Offences  committed  on  cart,  etc., 
or  vessel  passing  through  several 
jurisdictions,       .  .  .  686 

Offences,  decrees  for  penalties  and 
expenses  against  persons  be- 
yond jurisdiction,  .       698,  699 

Aiders  and  abettors,  same  penalties 
as  principal  offenders,    .  .  687 

In  cases  aggravated  by  previous 
convictions,  £2  (or  thirty  days* 
imprisonment  without  option  of 
a  fine),     .  .  .       691,692 

Expense  of  placing  watchman  in 
shops,  etc.,  left  open,  recover- 
able as  penalty,  .  .  .  695 

Witness  refusing  to  give  evidence, 
thirty  days^         .  .  .698 

Prosecutions  for  offences,  proced- 
ure in,     .  .  .701,702 

Recovery  of  penalties  for  offences, 

701,  702 

Accused  failing  to  appear  at  diet  of 
Court,      .  .  .  .704 

Witnesses,  etc.,  refusing  to  attend, 
or  guilty  of  contempt  of  Court, 
may  be  punished  by  imprison- 
ment or  fine,       .  .  .  710 

Parties  failing  to  pay  fines  may  be 
imprisoned,         .  .  .  712 

Common-law  offences,  imprison- 
ment, with  or  without  hard 
labour,  for  not  exceeding  two 
months  (or  £10),  .  .  714 

Form  of  complaint  for,  .  761 

Offences  not  cognisable  in  Police 
Court,      .  .  .687,688 

Penalties  to  be  paid  to  Clerk,  and 
accounted  for  to  Collector  month- 
ly, on  first  Monday  of  month,    .  724 

Penalties  to  be  applied  in  payment 
of  expenses  of  alimenting  pri- 
soners detained  in  custody  in 
police  office  or  station-houses, 

724,726 

Where  no  penalty  attached,  £2,    .  726 

Penalties  may  be  imposed  on 
repetition  of  offences,      .  .  726 

Penalties  may  be  mitigated — 
(a)  For  imprisonment,  fine  not 
exceeding  £25 ;  period  of  ini 
prisonment  reduced,  hard  lab- 
our dispensed  with,  or  penalty 
or  fine  reduced,  .       725,726 
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Penalties  may  be  mitigated — 
ift)  Periods  of  imprisonment  in 
proporiiion  to  fines,  etc. — Not 
exceeding  10s.,  imprisonment 
not  exceeding  seven  days  ;  not 
exceeding   £1,    imprisonment 
not  exceeding  fourteen  days; 
not  exceeding  £5,imprisonment 
not  exceeding  one  month  ;  ex- 
ceeding £5,  imprisonment  not 
exceedmg  two  months,       725,  726 
Proceedings   for   penalties    to   be 
commenced  within  three  months 
after  facts  discovered,     .  .  728 

Bargh  Prosecutor  not  liable  above 
£5  damages,  .  unless  malice 
averred  and  proven,        .  .  729 

Juvenile  offenders  may  be  whipped,  736 
Penalties     under     Public  -  houses 
Acts  may  be  imposed  by  Magis- 
trates      .  .  .      736,787 
Owner  allowing  house  to  be  covered 
with  thatch  or  other  combustible 
material,  £1  per  diem,    .  .  753 
Non-compliance  with  rules  for  new 

bunding,  £5,      .  .       753,754 

Penalties  m  connection  with  hack- 
ney carriage  and  driver's  licences, 

754,  et  seq. 
Driver  of  hackney  carriage  being 
intoxicated,  or  ii^uring  or  en- 
dangering persons,  .  .  758 
Driver  of  hackney  carriage  leaying 

same  unattended,  .  .  758 

Damaging  hackney  carriage,  .  759 

Licensee  or  driver  of  hackney  carri- 
age convicted  of  offence— Pen- 
alty, suspension  or  revocation  of 
licence,  in  addition  to  or  in  lieu 
of  penalty  applicable  to  offence,  760 
See  also  Hackney  Carriages. 
Forms  in  regard  to  penalties  and 
imprisonment,     .  .  761,  et  seq. 

Offenders  on  property  may  be  ap- 
prehended by  owner,  or  persons 
authorised  by  him,         .       692,  693 
Ma^  be  requir^  to  find  caution  in 
lieu  and  in  addition  to  punish- 
ment,      .  .  .       713,714 
Juvenile,  powers  of  whipping,       .  736 
Removing  from  bounds,     ,       698,  699 
Committed  to  prison,         .       699,  700 
OffeniiTe  matter,  accumulating,       .  623 
Matter  not  to  run  over  seashore  or 

strand,     .  .  .  .480 

Matter,  conveyance  of  at  improper 

times,      ....  178 
Matter,  building  on  ground  filled 

with,        .  .  .289,290 

Substances,  Commissioners  may  fix 

hours  for  removal  of,      .       178,  496 
Penalty  on  persons  removing,  con- 
trary to  regulations,       .  .  178 
Matter  or  thing,  bye-laws  as  to 
depots  for,           .           .  .496 
Office,    Commissioners  vacating,  to 
vacate  other  municipal  offices,  .  128 


Office —  PAGE 

In  burgh,  chief  officer  of  police  in 
bui>giQ  may  be  appointed  to  any, 
which  Chief  Constable  may 
hold,        .  .  .  141-3 

Tenure  of,  by  Chief  Magistrate,    .    76 

Tenure  of,  by  Commissioners,       .    76 
Officer  of  Police,  see  Constable. 

Returning,  at  election  of  Commis- 
sioners, Sheriff  to  be,      .  44,  45 

Returning,  declining  to  act,  .    67 

Medical,  of  Health,  to  be  ap- 
pointed,  .  .  .  .183 

Qualifications  of,     .  .  .133 

Duties  of,    .  .  .  .183 

Me<iical,  of  Health,  bye-laws  to 
be  made  by  Commissioners  for 
r^ulating  duties  of,  subject  to 
approval  of  Board  of  Super- 
vision,     .  .  .133,  184 

To  hold  office  during  pleasure  of 
Commissioners,   .  .       133, 134 

Medical,  opinion  of,  as  to  ground 
filled  with  offensive  matter,  289,  290 

Medical,  buildings  not  to  be 
erected  on  ground  filled  up  with 
offensive  matter,  except  upon 
certificate  of,       .  .289,290 

Medical,  or  Sanitary  Inspector, 

289,  290 

Medical,  of  Health  may  request 
Burgh  Surveyor  to  inspect  drains 
and  cesspools,      .  .  .  400 

Medical,  to  certify  whether  privies 
are  prejudicial  to  health,  .  408 

Medical,  to  report  on  sanitary 
condition  of  slaughter-houses,    .  463 

Medical,  to  have  right  of  access  to 
slaughter-houses,  .  .  463 

Medical,  Bni^h  Surveyor,  or  Sani- 
tary Inspector  may  enter  and 
cleanse  dwelling-house  at  expense 
of  owner, .  .  ,  .  174 

See  also  Medical. 

Chief,  of  police  in  burghs  to  be 
appointed  by  Chief  Constable,  141-3 

Acting  under  Commissioners  not 
to  be  personally  liable  for  money 
borrowed  on  assessments,  .  586 

Principal,  of  companies,  offences 
by,  .  .  .  .698 

Officers  appointed  prior  to  com- 
mencement of  Act  to  continue  in 
office  until  superseded  or  legally 
removed,  .  .  .  86, 87 

Commissioners  to  fix  number  and 
description  of,  to  be  employed 
in  execution  of  Act,  and  to  make 
regulations  for  government  of,  .    99 

Wages  to  be  paid  to,  to  be  fixed  by 
Commissioners,    .  .  .99 

Number  of,  may  be  increased  or 
diminished  by  Commissioners,   .     99 

Commissioners  may  make  orders 
and  regulations  for  government 
of,  .  .  .  .99 

Of  the  law,  executing  warrant 
beyond  bounds,  .  .       698,699 
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OfflCM  to  be  provided  by  Commis- 
sioners for  use  of  Clerks,  Treas- 
urers, Collectors,  Surveyors,  In- 
spectors, etc.,  .  .  .99 
And  hall  may  be  jirovided  by  two 
or  more  contiguous  or  adjacent 
burghs,  .  .  .  102,  108 
Bye-laws   for   regulating    use   of 

same,       .  .  .       102, 103 

Title  to  be  taken  in  corporate  name 
of  Commissioners  of  ourghs,  102, 103 
OffldalB,  penalties  for  obstructing,  in 
performance  of  duties,   160,  161, 171 
Liability   of    Commissioners    for 
culpa  of.  .  .  .       732,  733 

Old  clothes,  bjre-laws  for  controlling 

persons  sellmg  and  buying  of,       .  494 
Omiiirimii,  acts  or,  penalties  for,     .  690 
By  companies,  associations,  etc.,   .  698 
Onmlbiu,  see  Carriage. 
Onmllmsas,  Magistrates  may  make 
bye-laws  for  regulating  running 
of,  .  .  .439,440 

Penalty  for  breach  of  regulations 
asto^        .  .  .439,440 

One  Magistrate's  signature  sufficient 

in  certain  proc^dings,    .  .  727 

Open  area  or  space,  see  also  Street 
Shops,  etc,  left,  watchman  placed 

in  charge  of,        .  .  .  696 

Spaces  may  be  managed  by  Com- 
missioners, .  .  .  439 
Spaces,  bye-laws  for  presentation 

of.  .  .  .  .497 

Vault  or  cellar,  areas,  pits,  sewers, 

etc.,  penaltv  for  leaving,  .  622 

Opening  inwards,  doors,  etc ,  .  266 

Outwards,  what  doors  may,  .  266 

In  pavement,  etc.,  or  entrance  to 

vaults,  etc.,  to  be  covered,  ,  266 
Lockfast  places,  theft  bv,  .  687,  688 
Premises   between   midnight  and 

6  A.M.,  penalty  for,        .  .  697 

In  carriageway  or  footpath  to  be 

protected,  .  .  .626 

Theatres,  times  of,  .  .  .641 

Openings,  dangerous,  in  streets  and 
courts,     .  .  .       260, 261 

Dangerous,  in  streets  and  courts, 

notice  to  build  up,  .       260,  261 

Iron  gratings  for,    .  .       250,  251 

Coverings  for,         .  .       250, 261 

Opinion,  division  of,  among  Magis- 
trates,     ....  727 
Opposition  by  occupiers  to  execu- 
tion of  Act,  proceedings  in  case 
of,  .  .  .  .620 

Oppression  on  part  of  Magistrate, 

717,  723,  724 
Option  of  joint  owners  to  purchase 

ruinous  buildings,  .       807, 308 

Orange  peel  on  footpath,      .  .  624 

Order,  Provisional,  set  Provisional. 
Provisional,  application  to  Secre- 
tary for  Scotland  for,  for  execu- 
tion of  joint  drainage  works  in 
contiguous  or  acljaceut  burghs,  86,  87 


Order—  paob 

By  Magistrates  not  be  void  for  want 

of  form,   ....  717 
By  Court  of  Session  final  as  to 

boundaries,         .  .  29, 30 

Of  Commissioners,  footpath  may 
be  laid  with  gravel  for  a  time  by, 

212,  218 
By    Commissioners    to    ventilate 

buildings,  .  .  .293 

Of  Court  of  Session  in  appeals 
against  Sheriff's  deliverance, 
recording  of,        .  .  29, 30 

In    which    Commissioners    shall 

vacate  office.  Sheriff  to  fix,         .42 
Provisional,  two  drafts  to  be  trans- 
mitted with  every  application,  86,  87 
Provisional,  procedure  in  applica- 
tion for,  ,  .  .  .89 
Provisional,    Sheriff  or   Commis- 
sioners   to    hold    inquiry     in 
application  for,   .           .           .89 
Provisional,  report  to  be  made  to 
Secretary  for  Scotland  in  applica- 
tion for,  .           .           .           .89 
Provisional,  conflnnation   by  Act 

of  Parliament  of,  .  .    89 

Provisional,  not  to  be  of  any 
validity  unless  confirmed  by  Act 
of  Parliament,     .  .  .89 

Provisional,  expense  of,  to  be  a 
charge  on  assessments  imposed 
under  Act,  .  .  .89 

Special,  restrictions  as  to, .       484,  486 
Special,  to  be  agreed  to  by  two- 
thirds  of  Commissioners,       484,  486 
Special,  confirmation  of,  to  be  at 
subsequent    meeting,    and    by 
two-thirds  of  Commissioners, 

484,485 
Special,  special  notice  to  be  given 

of  meetmg  as  to, .  .       484,  486 

Special,  plans  of  works  under,  to 
be  gratuitously  seen  by  rate- 
pajrers,     .  .  .       484, 486 

Special,  representations  against,  to 
be  in  writing,  and  signed  by 
seven  ratepayers.  .       484,  485 

Special,    roll   to    oe  taken  when 

objections  made  against,        484,  486 
Special,     public    baths    may   be 
purchased     by     Commissioners 
only  under,         .  .  .  490 

Of  Magistrates,  constables  to  obey, 

148,  149 
Rules,  regulations,  and  bye-laws 
of  Commissioners,  constables  to 
enforce  observance  of,     .       148,  149 
May  be  made  by  Court  of  Session 

to  facilitate  adoption  of  Act,  .  34 
And  notices  as  to  street  traffic,  .  632 
Provisional,  circumstances  in  which 

application  may  be  made  for.  .  86 
Procedure  to  obtain,  .    85,  86,  89 

Inquiry  to  be  made  by  Sheriff,      .    89 
Not  to  be  of  any  vdidity  unless 

confirmed  by  Act  of  Parliament,  89 
Expenses  of,  how  to  be  borne,       .    89 
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Magistrates    and    Council     may 

apply  for,  .  .  85,  86 

Ana  re^^ationR  for  government  of 
officers  to  be  made  by  Commis- 
sioners,   .  ,  .  .99 
Provisional,   see  also   Provisional 

Orders. 
Special,    by    Commissioners,    see 

Special  Orders. 
See  also  Rules. 
Ordinary,  Lord,  definition  of,  .    13 

Ordnance  Survey  Maps  to  be  fur- 
nished to  Commissioners  by 
Baard  of  Agriculture,     .  .  333 

Orgaoieation  and  training  of  special 
constables,  Magistrates  may 
make  regulations  for,      .  .156 

Original  sellers  of  diseased  meat, 

proceedings  against,        .  .  663 

Ornamental  purposes,  water  for, 
not  to  be  taken  from  domestic 
supply,    .  .  .  .430 

Other  persons  may  appear  for  ac- 
cused,     ....  708 
Burghs,  remit  to  Magistrates  or 
Sheriflfof,  .  .  .769 

Outer  walls  of  buildings,      .  .  752 

Outhouse,  see  House. 
Outwards,  doors,  etc.,  opening,  may 

be  altered,  .  .       265, 266 

Oreroharge  by  drivers  of  hackney 

carriages,  .  .  .  757 

Orerdriving  animals  cruelly,  .  597 

Overloading,.  .597 

Oyerplus   of    sale   of    article    not 

claimed,  .  .  .       655, 656 

Orertaking  carriage,  etc.,  bicyclist 

to  sound  bell  or  whistle,  .  638 

Owner,  definition  of,  .  .    13 

Of  dangerous  buildings,  etc.,  liable 
for  expense  of  repair  or  removal 
of  dangerous  buildings,  .       305,  306 
When    cannot     be    found,    pro- 
cedure,   .  .  .  .306 
Or  builder  to  give  notice  that  house 

ready  for  occupation,      .      290,  291 
Name  of,  to  be  painted  on  carriages, 

etc.,         .  .  .  ,625 

Joint,  .  .  •  .13 

To  put  foot-pavements  in  sufficient 
state  of  repair  prior  to  Commis- 
sioners undertaking  maintenance, 

228,229 
To  mark  numbers  of  houses,  and 

renew  same,        .  .      231. 232 

To   execute   works  in  default  of 

occupier,  ....  614 
Expenses,  how   to    be   recovered 

from,  .  .        .      514, 615 

Expenses  of  sewer  rates,  how  to  be 

recovered  from,  .  .       514,  615 

Occupier  may  be  called  upon  to 
pay  expenses  and  rates  in  de- 
fault of,   .  .  .  .615 
Commissioners  may  allow  time  for 
repayment  of  sewer  rate  by, 

619,  620 
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Of  property  may  apprehend  offen- 
ders on  property,  .       692, 693 

Only  to  be  liable  for  proportion  of 
expenses  in  improving  private 
streets,     ....  221 

Of  property  compensated  for  dam- 
age m  construction  of  sewers  bv 
Commissioners,    .  .       359,  360 

To  form  footways  fronting  their 
properties,  .  .       223, 224 

R^idmg  beyond  burgh  jurisdic- 
tion, citation  of,  .  .  .  525 

And  occupiers  within  burgh  have 
right  to  inspect  Survey  map  of 
burgh,      .  .  .332,333 

Of  premises  let  for  less  than  a  year 
to  be  responsible  for  assessment,  551 

To  furnish  returns  for  Assessment 
Roll,        .  .  .  .559 

Making  false  statements  for  Assess- 
ment Roll,  .  .  .559 

And  occupiers  to  be  liable  in  equal 
proportions,         .  .  ,  564 

To  supply  gas  as  a  means  of  light- 
ing common  stairs,  etc. , .       162,  163 

Of  houses  chargeable  witn  expense 
of  drains  from  houses  constructed 
by  Commissioners,  .  .  395 

Of  common  stairs  and  premises  let 
for  shorter  periods  than  six 
months  shall  whitewash  the  same 
if  required  by  Sanitaiy  Inspector,  174 

Failing  to  whitewash  common 
stairs  and  passages,        .  .  174 

Liable  for  expense  of  cleaning  un- 
occupied houses, .  .  .  174 

Of  two-thirds  of  the  frontage  in 
private  streets  may  consent  to 
macadamising  of,  .       212, 213 

Of  footpaths  in  private  streets  may 
be  allowed  by  Commissioners  to 
use  ^vel  for  footpaths  to  serve 
public  convenience,        .      212, 213 

Liable  for  improvements  in  private 
streets  according  to  fronti^,     .  213 

Liable  only  for  private  improve- 
ment expenses,    .  .  .  221 

See  also  Occupiers. 

May  appeal  against  SherilT  fixing, 
altering,  etc.,  boundaries,         2^,  30 

To  provide  for  lighting  common 
stairs,  passages,  and  private 
courts,     .  .  .       162, 163 

Penalty  on  failing  to  do  so,       162, 163 

Of  premises  under  £4  rent  liable 
for  police  assessment,     .  .  5f)l 

Special  sewer  rate  leviable  on,       .  567 

General  sewer  rate  leviable  on,  565,  566 

General  and  private  improvement 
rates  leviable  on,  .  ,  564 

Liability  of,  for  rates, 
551,  564,  565,  566,  567,  572,  578,  679 

To  make  and  maintain  foot-pave- 
ments.     .       223,  224,  228,  229,  665 

To  number  houses  when  required 
by  Commissioners,  229,  230,  231,  282 

Penalty  for  failure,  .      231,  282 
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May,  with  consent  of  Commissioner*, 
cause  drains  from  their  lands  to 
communicate  with  those  of  the 
Commissioners,  on  payment  of 
reasonable  sum,  .  .      392, 393 

Of  Hats  of  houses  may,  with  consent 
of  Commissioners,  erect  waste* 
pipes  to  communicate  with  drains 
on  payment  of  reasonable  sum, 

405,406 

Of  premises  built  or  enlarged  subse- 
quently to  assessment,  to  pay 
reasonable  sum  for  use  of  sewers,  570 

Of  manufactories,  etc.,  to  make 
pools  or  reservoirs  for  refuse,  382, 383 

To  alter  water  or  gas-pipes  if  re- 
quired by  Commissioners,      236,  237 

Branch  drains,  cesspools,  etc.,  to  be 
under  control  of  Commissioners, 
and  to  be  repaired  at  cost  of,     .  398 

To  provide  soil-pipes,  sinks,  and 
w.-c.'8,     .  .  .  .402 

May  have  water  supply  pipe  into 
houses,     ....  404 

Of  ruinous  or  dangerous  buildings, 
etc,  to  repair,  take  down,  or 
secure  them,        .  .       303, 304 

Notice  to  owners  of  ruinous  build- 
ings,        .  .  303,  304,  309,  310 

Expense  of  removal  of  ruinous 
buildings  to  be  levied  on,       305,  306 

Procedure  if  owner  cannot  be 
found,      .  .  .  .306 

Entitled  to  surplus  from  sale  of 
ruinous  buildings,  306,  307,  309,  310 

Ruinous  buildings  belonging  to 
two  or  more,        .  .       307, 308 

Apportionment  of  price  among,     .  309 

Of  nouses  or  buildings  to  remove 
all  obstructions  or  projections 
upon  streets,        ,  ,      260, 261 

Penalty  for  failure,  .      260,  261 

To  cause  gates,  doors,  window- 
shutters,  and  bars  not  to  open 
outwards,  .  .  .  265 

Penalty  for  non-compliance,  .  265 

Notice  to  be  given  to,         .      521,  526 

Default  of,  to  execute  works,    513,  514 

Of  carts,  etc.,  to  have  names 
painted  thereon, .  .  .  625 

Penalty  for  failure,  .  .  625 

Of  carts,  etc.,  not  to  allow  them  to 
be  driven  by  persons  under  four- 
teen years  of  age,  .  .  626 

Penalty  for  default,  .  .  626 

Of  hackney  carriages,  9et  Pro- 
prietors. 

To  provide  coverings  to  openings 
in  pavements  and  streets,  and  to 
accesses  to  cellars  and  vaults, 

250,  251,  266 

To  provide  means  for  carrying  rain- 
water off  roofs,  and  penalty  for 
failure,     .  .  .266,267 

Of  rabid  dogs  not  to  allow  them  to 
go  at  large,  and  penalty  for  so 
doing,      .  .  .  .685 
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Of  baiting-place,  penalty  on,    645,  646 
Of  gaming-house,  penalty  on,        .  647 
Of  property  may  apprehend  person 
committm^  offence  on  it,       692,  693 
Ownenblp,  jomt,  of  ruinous  build- 
ings,       .  .  .307,808 
Ox,  9U  Cattle. 


750 


624 
752 
713 

445 


489 


489 

681 

28 

14 


Paiflley, 

Parallin,    leaving    without    proper 

precautions. 
Parapet  walls,  regulations  as  to. 
Parents  of  children  to  appear, 
And  guardians  of  chilcfren  selling 
newspapers  without  licence, 
Parks,  public.  Commissioners  may 
accept  management   of,   in   or 
near  burgh. 
Commissioners  may  apply  moneys 
levied    under    Burgh    General 
Assessment  and    Public    Parks 
(Scotland)  Act,  1878  for  up-keep 
of  public, 
Pubbc  (Scotland)  Act,  1878, 
Parliamentary  boundaries  of  bui^hs, 
Burgh,  meaning  of  term,    . 
Burghs,  Register  of  Voters  to  be 
made  similar  to  Register  of,      49,  50 
Paroclilal   Authority,  beggars  and 
vagrants   to    be    handed    over 
to,  .  ,  .  .653 

Partial  adoption  of  Act,       .         81,  32 
Parties   aggrieved  may  appeal  to 
Sheri^  .  ,  .  ,268 

See  Person. 
Partition  walls,  ate  Party  walls. 
Partner  of  Clerk  not  eligible  as 

Treasurer,  .  .      115,  116 

Partners  of  companies,  offences  by, .  6^8 

Parts,  division  of  Act  into,  .  .      4 

Party  walls^  rules  as  to,       .  .  752 

To  be  built  solid  except  at  vents, 

etc,         .... 

To  be  carried  through  roof. 

To  be  of  incombustible  materia],  . 

Passage  walls. 

Common,  see  Court. 

Public,  ue  Street. 

Passages,  see  also  Stairs. 

Common,  to  be  kept  in  repair. 

Common  stairs  or,  limit  to  number 

of  houses  in,        .  .      282,283 

Lighting   of  private,   by  owners 

and  occupiers,     .  .      162, 163 

Penalty  for  failure  to  light,  162,  163 
Ventilation  and  cleansing  of,  .  294 
Penalty  for  failure,.  .  .  294 

Regulations  as  to  paving,  .  .  753 

Passengers,  taking  up  or  setting 

down,  interruption  to  traffic  by,  618 
Path,  see  Street 

Towing,  tee  Towing. 
PaTement,  carriageways  to  be  under 
charge  of  Commissioners,      179,  210 


752 
752 
752 
752 
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Commissioners  may  improve,        .  186 

Not  to  be  displaced  or  altered 
without  consent  of  Commis- 
sioners, under  penalty,  .  .  195 

Opening  in,  not  to  be  made  with- 
out consent  of  Commissioners,   . 

250,261 

Etc.,  may  be  taken  up  to  <dlow  of 
drains,  etc.,  to  be  put  up,     266,  267 
PaTSments,  foot,  cost  of  mainten- 
ance and  repair  of,  to  form  part 
of  burgh  g^eneral  assessment,      .  565 

Foot,  sweepmg  of,  .  .  .173 

Foot,  when  formed  to  be  uphel(l 
by  Commissioners,  223,  224,  228,  229 

See    also    Footpaths,    Foot-pave- 
ments, and  Footways. 
Pavlnfi:  of  streets,      .   212,218,239,240 

Of  footways,  .  223, 224, 229 

Set    also    Statutes,    Roads    and 
Bri<lges  Act. 
Pawnliroken  Act.  1872,     669,  675,  676, 
680,681 

Not  to  carry  on  business  in  same 
premises  as  broker,         .  .  676 

Peutdty  for  so  doing,  .  .  676 

Must  keep  books,  and  produce 
them  when  required,  and  ex- 
hibit goods  to  constable,  and  de- 
posit them  with  Chief  Constable 
if  required,  under  penalty,    673,  674 

To  report  stolen  goods,  under 
penalty,  ....  674 

May  be  ordered  to  deliver  up 
stolen  articles,     .  .       664, 665 

Not  to  carry  on  business  as  publi- 
can, under  penalty,  .  675 

Not  to  act  as  broker,  under  pen- 
alty,       .  .  .       675,676 

Not  to  receive  tickets  or  articles 
issued  by  Parochial  Board  or 
charitable  institution,  under 
penalty  for  so  doing,       .  .  677 

Not  to  keep  smelting-pots,  under 
penalty,  .  .  .  .677 

May  detain  person  offering  articles 
suspected  to  be  stolen,    .      678,  679 

Licence  to  be  granted  to,    .  .  669 

Responsible  for  servants,  669,  676,  677 

See  also  Offences. 
Pawned,  articles  unlawfully,  may  be 
ordered    to    be    delivered    to 
owner,     .  .  .       654, 655 

Pay  fine,  refusing  to,  .  .  769 

Pasrment  of  fines,  imprisonment  in 
default  of,  .  .  .712 

Of  fines,  form  of  sentence  thereof,    766 

Of  fines  to  be  made  to  Clerk  or 
person  appointed  by  Magistrates,  724 
Peace,  Justices  of,  jurisdiction  con- 
ferred on  Magistrates,     .  .  681 

Justices  of,  enforcement  of  war- 
rants by, .  .  .       698,  699 

Justice  of,  Courtj  jurisdiction  not 
excluded  by  thts  Act,     .  .  784 

Caution  or  obligation  for  keeping, 

725,  726 


Peace—  paob 

Breach  of,  see  Breach. 
Penalties  for  non-coronliance  with 
regulations  for  new  buildings,    .  752 

For  non-compliance  with  regula- 
tions for  hackney  carriages,        .  754 
Penal^,  see  Offences. 

Where  none  provided,  408.,  .  725 

Perforated  gratings,  .  763 

Periods  of  service,  salaries  and  retir- 
ing allowances  of  Stipendiary 
Magistrates,        .  .       684,  685 

Permanent   paving  and  causeway- 
ing of  private  streets,      .       211,  212 
Permitting    persons    to    ride    on 
hackney  carriage  without  con- 
sent of  hirer,       .  ,  .  758 

Refuse  from  distilleries,  manufac- 
tories, etc.,  to  enter  sewers,    382,  383 

Females  to  stand  on  window-sill,  . 

621,622 

See  also  Offences. 
Person   keeping  dwelling-house   in 
dirty  condition,  .  .  .175 

Entitled  to  lay  dung  on  fields, 
etc.,  for  purpose  of  manuring,   .179 

Using,  managing,  or  being  in  un- 
licensed premises  where  licence 
necessary,  penalty  for,   .       642,  648 

Other,  may  appear  for  accused,     .  708 

Clerk  or  other,  payment  of  fines  to,  724 

Indecent  exix»sure  of,         .  .  590 

See  also  Party,  Offences. 
Personally    liable,    Commissioners 
not  to  be,  for  money  borrowed 
on  assessments,  .  .  .  586 

Personating  constable,  penalty  for.     92 
Persons  eligible  for  election  as  Com- 
missioners, .  .  .46 

To  be  entered  in  Register  of 
Voters,    .  .  .  57, 58 

Accidentally  breaking  lamps  to 
repair  damage,    .  159,  160 

Desiring  to  lay  out  new  streets 
must  give  notice  of  intention  to 
Commissioners,  .  .  .  232 

Suspected  of  wilful  fire-rnbing  not 
to  be  bound  to  give  evidence  or 
be  examined  by  Buivh  Prose- 
cutor relative  to  such  fire,  .  475 

In  possession  of  house  -  breaking 
implements,        .  ,  .  651 

Found  committing  offences,  con- 
stables may  apprehend,  .       692,  693 

Committing  offences  on  property 
may  be  apprehended,     .       692,  693 

In  custody  passing  through  burgh 
may  be  detained,  .       694,  695 

Apprehended  may  be  liberated  on 
bail,         .  .  .      695,696 

Beyond  jurisdiction,  citing  and 
apprehending,     .  .       698, 699 

Convicted,  register  of,        .      726,  727 

Entitled  to  prosecute,         .  .  784 

Aggrieved  may  appeal  to  Sheriff,  .  268 

Number  of,  earned  by  hackney 
carriage,  .  .  .  .756 

See  also  Offences.. 
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Pertinenti,  ue  Honse. 
Ferth,  .751 

Petition  to  MagMtrates  for  restora- 
tion of  stolen,  etc.,  goodn,  .772 

To  Court  of  Session  where  Sheriff's 
deliverances  appealed  a^^ainst,  29,  30 

May  be  presented  to  Court  of 
Session  by  seven  householders 
within  the  burgh  where  any  fail- 
ure to  observe  provisions  of  Act 
or  any  other  Act  has  taken 
place,       .  .  .  .34 

As  to  ruinous  buildings,  • .       807;  308 

With  plans  and  sections  of  new 
buUdings,  to  be  lodged, .       268,  269 

Notice  of,  to  be  given  to  Commis- 
sioners, and  proceedings  there- 
on, .  .  .  .273 

And  certificate  by  Collector  written 
on  Roll  of  Assessment,   .  .  773 

For  warrant  to  erect  or  alter 
buildings,  .  .       268,269 

Etc.,  in  Dean  of  Guild  Court, 
service  of,  .  .  .329 

See  also  Application. 
Petroleum,  leaving  without  proper 

precautions,        .  .  .  624 

Plotnres,  etc,  not  to    be   carried 
about  to  annoyance  or  obstruc- 
tion of  {)ersons,   .  .  .  616 
Plgi,  9u  Swine. 

Pipes,  gas   and  water,  owners   of, 
may  be  required  to  alter,       236,  237 

Soil,  to  be  provided  by  owners,     .  402 

Penalty  for  choking,  .  .  405 

May  be  carried  through  houses, 

404,  405 

For  conveying  smoke,  etc.,  regula- 
tions as  to,  .  .       286,287 

Or  funnels  or  engines,  to  be  re- 
moved on  notice  by  Commis- 
sioners,   .  .  .       286,287 

To  be  approved  by  Commissioners,  285 

Gas,  course  of,  to  be  markeil  on 
Survey  map  of  burgh,    .       332,  333 

Water  supply^  may  be  connected 
with  main  pipes,  .  .  404 

Waste,  may  be  erected  to  com- 
municate with  drains,     .       405,  406 

Water  companies',  lire-cocks  may 
be  placed  on,       .  .414 

Service,  to  be  connected  with 
main  water  pipes  by  owners  of 
houses,     ....  427 

Water  from  roofs  to  be  conveyed 
in,  .  .  .266,267 

Pit  or  place  for  baiting  animals,  645,  646 
Flaoardfl,  etc.,  not   to   be  carried 
about  to  annoyance  or  obstruc- 
tion of  persons,   .  .  .  616 

Defiance  of,  warning  persons  firom 
going  on  ice,        .  .  .  480 

Place,  populous,  definition  of,  .15 

Or  pit  for  baiting  animals,        645,  646 

Or  residence,  having  no  fixed,       .  650 

Boundaries  of,        .  .  28-5 

Of  meetings  of  Commissioners,     91,  92 

3 


Placee  to  which  Act  shall  apply,      .    19 
Populous,  boundaries  of,  now  to 

be  fixed,  ...  23,  24 

Dangerous,  to  be  repaired  or  en- 
closed, .  .  .  .801 
Public,  .  .  .  .607 
Of  public  resort,  .  638,  639,  640,  641 
For  baiting  animals,  .  645,  646 
Lockfast,  theft  by  opening,  687,  688 
Lockfast,  constables'  authority  to 

open,       .  .  .       690, 692 

See  also  Lands  and  Premises. 
PlanB  of  burgh  to  lie  made,    31,  332,  333 
Of  new  streets  to  be  lodged  with 

Commissioners,  .  .  .  232 

Of  new  boundaries  to  be  sent  to 

Board  of  Agriculture,     .  .    31 

Of  new  buildings  to  be  lodged  with 

petition  for  warrant  to  build,  268, 269 
Deviation    from,    sanctioned    by 

Commissioners,   .  .  .  276 

Of  new  works  to  be  prepared  by 

Surveyor  of  Commissioners,       .  335 
Of  new  sewers,  or  alterations  of 
sewers,  to  be  open  for  inspet'- 
tion,         .  .  .       372,373 

Of  new  buildings,  and  regulations, 

268,269 
Of  buUdings,  .  .  .753 

Platform  to  be  put  up  during  re- 
pairs,      .  .  .297,298 
And  handrail  on  hoarding  during 
repairs,    .           .           .       297, 298 
Players  of  loadetl  dice,  687, 688,  701,  702 
Plays,  stage,  .                       .       642,  643 
Pleading,  procedure  at,  .  703 
Pleas,  se/t  Procedure. 
Of  the  Crown  not  cognisable   in 
Police  Court,       .                  687,688 
Pleasnre-grounds,  bye-laws  for  regu- 
lating,        .           .                       .494 
Pledge,  brokers  not  to  take  articles 

in,  .  .  .       675,676 

Pledged,  articles,  unlawfully,      654,  655 
Pledging,  tickets  issued  by  charit- 
able institutions,  .  .  677 
Goods  by  suspected  persons,     678,  679 
Poinding  and  sale  for  recovery  of 
assessments,        .           .       560, 561 
And  sale  in  cases  of  removal  before 
payment  of  assessments,             .  562 
Poles  not  to  be  placed  across  nor 
over  streets,  nor  clothes  hung 
thereon,  .            .            .            .619 
Polloe  Court,  causes  cognisable  and 
not  cogpisable  in,           .       687,  688 
Actions  in,  to  be  at  instance  of 

Burgh  Prosecutor,  .       701,  702 

Officers,  we  Constables. 
Office  may  be  provide<l  by  Com- 
missioners, .   102,  103,  402,  403 
And  municipal  administration, 

82,  156,  157 
Breach  of  regulations,        .  .  681 

Acts,  General,  definition,  .  .      9 

Acts,  Local,  definition,      .  .13 

Act,  .  .  .  .22 
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Police—  PAOB 

Harbour,  provisions    in  any  Act 

regarding,  not  affefted  by  Act,  .  155 
ProMucutiouH,  limitation  of,  .  723 

May  retain  {wssesHiou  of  premises 
in  which   tire  has  occurred  till 
case  reported  to  Burgh  Prose- 
cutor,      ....  475 
Burgh,  definition  of,  .  .8 

Court,  Clerk  of,      .  .       688,  689 

Court,  procetlure  in,  701,  702,  703 

(Scotlan«l)  Act,  1890,  .       152,  155 

i>ee  alHO  General  and  Local. 
(Scotland)  Act,  1890,  provisions  of 

notatfected  or  prejudiced  by  Act,  155 
Arrangements  for  other  burghs,    141-3 
Force,          .            .            .           136-8 
Magistrates  to  be  elected  by  Com- 
missioners,          .           .            .70 
Commissioners  under  General   or 
Local  Police  Acts  to  be  Commis- 
sioners under  Act  till  first  an- 
nual election  of  municipal  autho- 
rity  41 

Act,  1857,   .  14,  15,  136-8,  141-3 

Act  of  1857,  provisions  of,  applic- 
able to  burgns  having,  or  entitled 
to,  a  separate  police  force,         136-8 

Poll, 

Of  householders  in  cases  of  objec- 
tions to  Special  Onlers,  .       484,  486 
To  be  taken  if  representation  lodged 
against  resolution,  .       484,  485 

POUuttonof  streams  prohibited  where 
sewage  works  provided,  ,       373,  374 
Of  water  in  fountains  or  troughs,  .  606 
Pond,  skating,  precautions   against 
accidents  on,       .  .  .  480 

Penalty  for  non-compliance,  .  480 

Ponies  and  donkeys,  hiring  of,         .482 
Poor,  Inspector  of,  intimation  to,  as 
to  vagrants,         .  .  .  653 

Board  of  Supervision  for  relief  of, .      6 
Population  less  than  2000,  iiopulous 
places  of  which,  may  lie  found 
and  declared  to  be  burghs,  24 

Exceeds  2000,  jK>pulous  places  of 
which,  to  be  found  and  declared 
to  be  burghs,       .  .  24,25 

Of  burghs  of  Renfrew  and  Ler- 
wick deemed  to  be  not  less  than 
7000,        .  .  .       137,138 

Of  burgh,  50,000   and    upwards, 

numlxjr  of  Magistrates.  .  .    71 

Of    burgh    between    10  000    and 

60,000,  numlwr  of  Magistrates,  .     71 
Of  burgh  less  than  10,000,  number 

of  Magistrates,    .  .71 

Of  Renfrew  deemed  to  be  not  less 

than  7000,  .  137,138 

Of  Lerwick  deemed  to  be  not  less 
than  7000,  .       137,  138 

PopulOOB  place,  included  in   term 
"Burgt,"  .  .  .11 

Definition  of,  .  .  .     15 

Boundaries  of,  how  to  be  fixed,      23-5 
Places,  objections  by  contiguous, 
buiyh  to,  being  declared  burghs,    26 


PopulOOB—  PAOB 

Places   may  be    declared  1>H]ig|!» 

when     i>opulation     less     than 

2000,  .  .  .24 

Places    may  be    declare<l    burghs 

when  population  exceeds  2000, 

24,  25 
Plates,  hall  and  oflSces j^rovided  by 
contiguous,  .  102,  103 

Portable    machines    for    weighing 

coals,       ....  658 
Porters,  Magistrates  may  make  regu- 
lations and  bye-laws  as  to  licens- 
ing, etc  , .  ,  .       444,  445 
Port-Olasgow,  .751 
Possession  of  tenement  to  be  given 
imme<liately  on  completion, 

808,309 
Of  premises  in  which  tiro  has  oc- 
currwl  may  be  retained  by  police 
till  case  re|>orted  to  Burgh  Pro- 
secutor, ....  475 
Of  housebreaking  implements, 
{lersons  in,  .  .  .  651 

Postmaster-Oeneral's    rights    and 

|>owers  reserved, .  .       195,196 

Post^ffloe,  sending   indecent  bills 

through,  .  .  .  .596 

Posts  may  be  placed  by  Comnns- 
sioners  to  carriageways  of  the 
streets,     .  .  .193 

Pots,  smelting,  brokers  and  pawn- 
brokers not  to  keep,       .  .  677 
Poultry,  bye-laws  to  provide  that 
keeping  of  do  not  cause  nuis- 
ance,       .            .           .       496,497 
Power  to  withdraw  candidature  for 
Town  Council,     .            .           .79 
To   detatch   constables    to   other 

places,      ....  147 
To  {pvnt  leave  of  absence  to  Com- 
missioners, .  .  .93 
To  Conmiissioners  to  supply  light, 
and  chai^  owner  in   common 
courts,     passages,     or    private 
courts,     .            .            .       163,  164 
Of  Commissioners  to  sell  and  dis- 
pose of  dust,  etc.,  and  to  cause 
streets  to  be  swept,         .       165,  166 
Of  Conmiissioners  to  cause  removal 
of  dust,  ashes,  and  other  refuse, 

168,169 
To    make   bye-laws  for   cleaning 

purjK)ses,  .  .  .179 

To  Conmdssioners  to  improve  and 

form  oublic  streets,        .  .186 

To  purchase  houses,  etc.,  for  addi- 
tional iniprovenienta,      .       244, 246 
Of  Com  raissioners  as  to  widening  of 

streets,  etc..        .  .       244, 245 

To  purchase  sewers,  etc,  .       341,  842 
To  Dorrow  money  for  construction 

of  sewers,  .  .893,894 

To    remove    articles    placed    in 

streets,     ....  627 
To  imix>und  stray  cattle,   .  .  633 

To  sell  stray  cattle  for  penalty  and 
I         exiienses,.  .  .  .  684 
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Power—  PACK 

To  provide  portable  machines  for 

weighing  coals,    .  .  .  6r>8 

To  seize  diseased  cattle,      .  .  6tf2 

To  proceed  against  original  sellers 

of  diseased  cattle,  .  .  663 

To  enter  premised  and  to  weij^h 

articles,    .  .  .       606,  667 

To  Biagistrates  to  grant  warrants,  690-2 
To  mitigate  penalties,         .       725.  726 
To  order  offender  to  fin«l  c.iution 
for  goml  behaviour,         .       713,714 
Powers  and  duties  of  Local  Autho- 
rities under  Public  Health  Act 
vestetl  in  Coniniissioneni  under 
the  Act,  .  .  .  .38 

And  duties  imposed  under  General 
Police  Acts  vested  in  ComiiiiM- 
sioners  under  the  Act,    .  .     37 

And  privileges  of  constables,  .  141 
And  duties  of  Commissioners,  .  96 
Of  Commissioners  for  testing  gas, .  161 
Of    Commissionent    to    purchase, 

etc.,  lands,  .  .         99,  100 

Borrowing,   under  Public   Health 

Act,         .  .  .  .589 

Borrowing,  for  sewers,  .  393,  394 
Borrowing,     for     retmyment     of 

moneys  for  slaughter-houses,  456,  457 
Borrowing    money    from     l*ublic 

Loans  C'Ommlssi oners.     .  .  589 

Borrowing,   for   public    hall    and 

offices,  etc.,  .  .       492,  493 

Borrowing,  and  rating,  .  641,  542 
Borrowing,  general,  .       582,  583 

Borrowing,  of  CJommissiouers  for 
i)ur|K)ses  of  providing  slaughter- 
houses,    .  .  .       456, 457 
Of  Commissioners  to  make  rules, 
orders,  an«l  regulations  (not  re- 
quiring confirmation  by  yiierift),  101 
Statutory,  of  Lord  Chamberlain,  .  6:}8 
Special,       ...  86,  87 
PrdJimble  of  Act,  .2 
PrjcantiozLS  against  accidents  to  1>e 
taken  during  repairs  of  street, 
building,  drain,  etc.,  penalty  for 
failure,     .            .            .       294, 295 
Leaving  combustible  material  with- 
out proper,          .            .            .  624 
Preoognition,      {>crson      refusing, 

penalty,   .  .  .  .698 

Premises,  lands  and,  definition  of,  .    12 
In  which  fire  has  occurred,  police 
may  retain    possession    or,   till 
case  reported  to  Burgh  Prosecu- 
tor, ....  475 
Commissioners  may  enter  at  any 

time  of  the  day,  .  .  .  512 

Subsequently  built  or  enlarged  to 
pay  reasonable  sum  for  use  of 
sewers,     ....  570 
Oi)euing   between    midnight    and 

5  AM 597 

Admission  of  constables  to,       641,  642 
Order  by  Magistrates  to  enter,  642,  643 
Unlicensed,    penalty    for    letting, 
keeping,  or  being  in,       .      642,  613 


I  Premises  -  paqi 

I      Power  to  enter,  and  weigh  articles, 

663,667 
Pawnbrokers  and  brokers  not  to 
carry  on  business  in  same,  .  676 

Presence  of  accused  in  Court,  .  703 

Present  at  hearing.  Magistrate,        .  727 
Prasantinff  su8))ension,  appeal,  re- 
view, or  stay  of  execution,         .  717 
Proses  at  meetings  of  Commissioners 
to  have  deliberative  and  casting 
vote,         .  .  i»i,92 

I  President  at  meetinq^s  of  Cjuimis- 
{  sioners,    .  .  .  91, 92 

I  Presiding:  Judge,  fiet  Magistrate. 
1      Sheriff  at  investigations  under  Act,    90 
!  Prevarication,  698,  710 

i  Prevention  of  Crimes  Act,  1871,  725,  726 
I      Jurisdiction  of  Magistrates  under, 
I  72y,  726 

Of  Cruelty  to  Animals  Act,  juris- 
diction of  Magistrates  under,     .  697 
I      Of  nuisance  arising  from  smoke,  627 ,  628 
Of  fraud,     .  .  .  .667 

I      Of  fraud  in  weight  of  hay,  straw, 
I         etc.,  regulations  for,        .  .  661 

Of  fraud  in  weight  of  brea«l,  .  662 

I      Of  damp  in  houses,  .  .  752 

I  Fravlous  conviction, .   687,  088,  691,  692 
]  Price  of  ruinous  property,  jointly 

owned,  ap|)ortionment  of,  .  809 

To  be  paid  for  gas  to  be  ascertained 

in  case  of  dispute,  .  .  160 

Of  dangerous  buildings,     .       803,  30/ 
To  lie  paid  for  water  supply  to  be 
settled     by    arbitration     under 
Lands  Clauses  Acts,        .  .  414 

Print  id,  proceedings  mav  be  written 
or,  .  .     *       .  .735 

Copies  of  Register  of  Voters  to  be 
supplied  by  Clerk  to  Commis- 
sioners to  persons  applying,      57,  58 
Private  courts,  lighting  of,   .       162,  1«3 
Courts,  cleansing  of,  .  .  175 

Courts,        .  .  .  .  75 1 

Courts,  bye-law  for  paving  of,       .  497 
Court,  definition  of,  .  .     15 

Drainage  works  not  to  be  inter- 
fered with  by  Commissioners 
without  consent..  .       342,843 

Improvement  ex[»enses, 

213,  223,  224,  572 
Improvement  expenses  in  certain 
cases  to   be  fixed  by  iommis- 
sioners,    .  .  .  .219 

Sewers,  etc.,  not  to  be  used  without 

consent,   .  .  .       342, 343 

Streets,  definition,  .  .  .15 

Streets,  owners  only  to  ba  liable 
for  proportion  of  improvement 
expenses,  .  .  .  221 

Streets  not  pro|>erly  formed,  .  203 

Streets,  paving,  etc.,  of,     .  .  20J 

Streets  may  be  declared  streets, 
and    maintained    by    Commis- 
sioners,    ....  210 
Streets  may  be  temporarily  put  in 
order,       .  .  211,212 
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Streets,  carriageway  of,  levelling, 

211,  212 
Streets,  kerb  lines  of,  to  be  laid,  211, 212 
Streets,  channels  or  gutters  of,  211, 212 
Streets,  macadamising  of,  .       212,  213 
PriylM  maybe  (>x)n verted  into  w.-o.'s 
if  certified  by  Medical  Officer  of 
Health    to    be    prejudicial    to 
health,     .  .  .  .408 

May  be  ordered  to  be  removed,  .  408 
PrlTuegei  and  powers  of  constables,  141 
Privy  accommodation,  .  ,  752 

ProbablA  cause,  prosecutions  with- 
out, .  .  .  .729 
Procedure  as  to  election  of  Magistrates 
and  Commissioners  under  Act,  .    46 
In  application  to  Sheriff  for  powers 

nnaer  Lands  Clauses  Acts,    104,  105 
In    application    for    Provisional 

Orders,     .  .  .  .89 

As  to  Si)ecial  Orders,  .  484,  485 
Against  persons  sending  out  chil- 
dren to  beg,  .  .  .653 
In  Police  Court,  .  701,  702,  703 
At  hearing,.  .  .  .706 
At  hearing,  form  of,  .  .  766 
In  Dean  of  Guild  Court,  311,  329,  330 
On  appeal  to  Court  of  Justiciary,  .  717 
In  absence  of  accused,  .  .  708 
Forms  of,  .  .  .  734,735 
Form  of.  where  sums  recoverable 

as  civil  debt,        .  .  .735 

Criminal  (ScoUand)  Act,  1887,  736,  737 
Prooeedlngi  for  execution  of  Act 
after  order  of  Court  of  Session 
obUined.  .  .  34,  35 

In  case  of  occupiers  opposing  exe- 
cution of  Act,      .  .  .  520 
Under  summary  warrants  for  re- 
covery of  assessments,    .       560,  561 
For  recovery  of  assessments  not  to 
be  affected  by  misnomers,  mis- 
taken, or  informalities,    .       562,  563 
Against  original  sellers  of  diseased 

cattle,      .  .  .  .663 

Against  offenders  removing  from 

bounds,   .  .  .       698,  699 

For  crimes  and  offences,  .  701,  702 
Not  to  be  void  for  want  of  form,  .  717 
Subsequent  to  conviction,  .  .  727 

Against  Burgh  Prosecutor,       732,  733 
May  be  in  writing  or  printed,        .  735 
Proceed!   of  sale   of  materials  of 
dangerous  buildings  taken  down, 

306,807 
Of  sale  of  articles  found  in  streets,  627 
Of  sale  of  stray  cattle,  balance  of,.  634 
Of  overplus  of  sale  of  articles  not 
claimed,  ....  694 
Prooesaion,  public,    Commissioners 
may  make  bye-laws  or   orders 
prohibiting  or  regulating,  .  632 

Penalty  for  breach  of  regulations, .  632 
ProcnratOF-Piflcal  of  county  or  city, 
notice  of  commitment  to  be  given 
to,  .  .  .687,638 

8iu  Uuigh  Prosecutor. 


Profit,  places  of,  under  Act,  not  to 

held  by  CommiH:iioners,  .       121,  122 
ProlilUtkm    by    Commissioners   of 
owner  of  works  permitting  refuse 
to  run  into  sewers,  .       882,  383 

Of  public  processions,        .  .  682 

Of  public  shows,     .  .       639, 640 

ProJectUms  on  streets  may  be  re- 
moved     ....  265 
When  houses  removed,  to  be  set 

back  to  line  of  street,      .  .  252 

Future,  of  houses  to  be  removed 

on  notice  under  penalty,  260,  261 
Of  doors,  etc.,  over  public  way,  .  266 
Parties  aggrieved  may  appeal  to 

Sheriff,     .  ,  .  .268 

Over  footway,  etc.,  615,  616,  619 

Property  rights  to  be  taken  in  favour 
of  burgn  in  its  corporate  name, 
or  of  the  Commissioners, 

100,  102,  103 
Ve^tted   in   Commissioners    under 

the  Act,  .  .  .  .37 

Vesting  of,  in  Commissioners,        .  104 
Found,    stolen,    or    fhiudulently 

obtained,.  .  .654,655 

Stolen  or  unclaimed,  .  .  655 

Owners  of,  may  apprehend  offenders 
on,  .  .  .       692, 693 

Proportion  of  bni^gh  general  assess- 
ment may  be  levied,       .       549,  550 
Of   assessment   corresponding   to 
period   of  occupancy   may   be 
levied,     .  .  .552,553 

Proposal  for  election  of  Councillors,  774 
Proprietors,  set  also  Owners. 
Of  hackney  carringcM  to  have  them 

licensed  under  penalty,  .  .  754 

See  Hackney  Carriages. 
Props   to  be  erected  at  dangerous 

buildings,  .  .       303,304 

Prosecute,  parsons  entitled  to,        .  734 
Prosecutions  under  Act  to  be  com- 
menced within  three  months,     .  728 
To  be  at  instance  of  Burgh  Prose- 
cutor,      .  .  .       701,702 
And  complaints  raised  or  pending 
at  passmg  of  Act  to  be  followed 
to  conclusion  as  if  Act  had  not 
passed,     .           .           .  36,37 
For  crimes  and  offences,    .       701,  702 
Malicious    or    without    probable 

cause,      ....  729 
Subject    to    Summary    Prosecu- 
tions Appeals  (Scotland)   Act, 
1875,       .  .  .717 

Prosecutor,  Burgh,  duties  and  tenure 
of  office  of,  .  .       689,  690 

Interim  Bui^gh.       .  .      689, 690 

Burgh,  duty  of,      .      699,  700,  €t  seq, 
Bui>gb,  actions  of  damages  against, 

729,  782,  733 
Public,  actions  of  damages  against, 

7^,  732,  733 
See  also  Burgh  Prosecutor. 
Prostitutes,  penalty  upon,   .      619,  620 
Penalty  on  persons  harbouring,  591, 592 
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Protaetfon;  from    fire    and    other 
dangers,  .  .  .274 

Of  adjoining  hoiwes,  .       294,295 

During  erection  and  repairs,     294,  295 

From  dangerous  places  or  buildings, 

301,  803,  304 

Of  opening  in  carriageway,  etc,  .  626 

Of  public  m  public  buildings,        .  285 
Froren,      complaint     not,      form 

when,       .  .  .  .769 

Proving  previous  convictions,     691,  692 
ProvlBioiua  Orders  for  alteration  of 
number    of    Magistrates    and 
Council,  and  for  regulating  num- 
ber in  future,      .  .  85, 86 

Orders,  procedure  in  application 
for,  .  .  .  .89 

Orders  not  to  be  valid  unless  con- 
firmed by  Act  of  Parliament,     .    89 

Orders,  expenses  of,  .  .    89 

Orders,  inquiry  to  be  made  by 
Sheriff,    .  .  .  .89 

Orders,  expenses  of,  how  to  be 
borne,      .  .  .  .89 

See  also  Orders,  Provisional. 
ProvlBioiu  in  any  Act  relating  to 
harbour  police  not  affected  by 
Act,         .  .  .  .155 

As  to  proceedings  against  Burgh 
Prosecutor,         .  .      702,  733 

Regarding  new  buildiugs,  .  .  286 

Of  Lands  Clauses  Act  to  apply  to 
cases  of  compensation  under  sec. 
219  of  Act,  .  .369,360 

Applicable  to  dealers  in  marine 
stores,      .  .       679, 680 

Or  refreshments,  breach  of  peace 
in  place  for  sale  or  consumption 
of,  .  .  591,592,697 

PrOTOft,  see  Chief  Magistrate. 
Publlo  sewers,  .      335,836 

Conveniences  may  be  erected,        .  169 

Streets,  improvement  and  forma- 
tion of,    .  .  .  .186 

Buildings,  doors  in,  exception  as 
to  opening  inwards,        .  .  266 

Buildings,  petition  for  warrant  to 
erect  or  alter,      .  .      268, 269 

Building,  lighting  of,        .  .  285 

Entertainment,  inspection  of  places 
of,  .  .  .  .274 

Entertainments,  regulations  as  to 
buildings  used  for,  .      294,  295 

Meetings,  regulations  as  to  build- 
ings used  for,      .  .       291,292 

Halls  may  be  erected,        .      492,  493 

Halls  to  be  the  sole  security  for 
money  borrowed  on  them,         .  686 

Houses  Acts,  .  .      736,737 

Works  Loan  Commissioners  may 
lend  money,        .  .  .  689 

Works  Loans  Acts,  .  .  689 

Works,  drains,  sewers,  precautions 
during  construction  or  repair  of, 

294,295 

Pleasure-grounds,  bye -laws  for 
regulatijig,  .  .  .  494 


Paldio—  PAQB 

Baths,  clothes  retained  in  default 
of  payment  for  use  of,  may  be 
sold  after  seven  days,     .  .  491 

Baths,  disposal  of  proceeds  of 
sale  of  articles  retained  in  default 
of  pavment  for  use  of,    .  .  491 

Baths,  bye-laws  made  by  Commis- 
sioners as  to,  to  be  posted  U])  in,  492 

Baths,  publication  of  bye-laws  as  to,  492 

Baths,  sale  in  discontinuance  of,   .  492 

Baths,  may  be  provided  by  Com- 
missioners only  under  Special 
Order,      .  .  .  .490 

Bathing,  Magistrates  may  make 
bye-laws  to  regulate,      .      478,  479 

Health  Act,  definition  of,  .  .     16 

Health  Act,  Provost,  Magistrates, 
etc.,  Local  Authority  under,      .     83 

Health  Act,  powers  and  duties  of 
Local  Authorities  under,  vested 
in  Commissioners  under  the  Act,    38 

Health  Act,  Sanitary  Inspector  to 
superintend  and  provisions  of,   .  131 

Health  Act,  sections  as  to  recrea- 
tion grounds,  not  to  affect  Com- 
missioners' rights  under,       486,  487 

Health  Act,  money  levied  under 
may  be  applied  for  upkeep  of 
parks,  etc.,  .  .  .  489 

Health  Acts,       16,  88,  83,  86,  87, 131, 

133,  134,  392,  393,  426,  486,  487, 

489,  553,  654,  689 

Health  Acts,  as  to  recreation 
git)und  not  affected  by  Act,  486,  487 

Park,  tee  Street. 

Parks  (Scotland)  Act,  1878, 

486,  487,  489,  681 

Parks  (Scotland)  Act,  1878,  moneys 
levied  under  may  be  applied  for 
upkeepof  parks,  etc.,     .  .489 

Parks  (Scotland)  Act,  1878,  Com- 
missioners' powers  under,  as  to 
recreation -ground  not  affected 
by  Act,    .  .  .       486, 487 

Crossing,  footpath,  or  thoroughfare,  613 

Holiday,     .  .  .      699,700 

Clocks  may  be  provided  by  Com- 
missioners, .  .      471, 472 

Processions,  Commissioners  may 
make  bye-laws  and  orders  pro- 
hibiting or  regulating,    .  .  632 

Shows,  etc.,  not  to  beset  up  with- 
out sanction  of  Magistrates,  639,  640 

Penalty  for  breach  of  regulations 
asto,       .  .  .      639,640 

Recreation,  Commissioners  to  pro- 
vide places  for,    .  .      486, 487 

Wash-houses,  drying-greens,  and 
baths  may  be  provided, .  .  490 

Halls,  etc.,  may  oe  made  by  Com- 
missioners, .  .       492, 493 

Passage,  tu  Street,  Courts,  Stairs. 

Places,  offences*  in, .  .  .  607 

Resort,  pUces  of,    .  .       691,  692 

Prosecutors,  action  of  damages 
against,    ....  720 

Amusement  or  entertainment,  642,  643 
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PublicailB,  brokers  not  to  he,  .  676 

Publication  of  byelaws,  .511 

Of  bye-lawK  as  to  jjablic  ImthR,      .  492 
Paemeral     fever,     »et    Infectious 

Disease. 
PnlUn^  dowu,  injuring,  or  defacing,   606 
Paniflhment  forcommon-law offences,  714 
Of  abettors,  .  .  .687 

Finding  caution  for  goo<l  behaviour 

in  lieu  of,  ...  714 

By  private  whipping,         .  .  736 

PrniUmmftnte  under  Public  •  houses 

Acts,       .  .  .      7:i6, 737 

Pnrcbase  of  lands  by  Commissioners, 

99,  100 
Of  house«  for  improvenientK,  244,  245 
Money  to  l)e  consigncMl  in  bank, 

name  of  Sheriff,  \\\wu  receipt,    .  308 
Money    of    discontinued    public 

baths,  disposal  of,  .  .  492 

Of  sewers,  et(„ ,       .  341,342 

Purcbaser  to  be  boand  within  ten 

days,        .  .  .  .308 

Purcbasiiig     tickets    or    clothing 
issued  by  charitable  institutions,  677 


Quay,  see  Street. 

Qaeon,  with  advice  of  Privy  Council, 
to  ordain  Conmiissioners  to 
appoint  Chief  Constable  and  fix 
number  of  constables  for  burgh 
in  case  of  Commissioners  failing 
to  appoint,  .  .  136-8 

Qaeitiona  under  sec.  43  of  Act, 
determination  of,  by  Secretary 
for  Scotland,       .  .  .83 

Qaomm  of  Commissioners,  what 
necessary  to  constitute,  .  91,92 

Committee  to  be  fixed  by  Coni- 
niissionerSy  .  .  .95 


Babiddogs,    .  .  .590 

BafiTB)  bones,  etc  ,  dealers  in,  to 
keep  premises  cleansed,  .  .  496 

May  oe  ordere<l  to  be  removed, 
penalty  for  failure,  .  .  496 

Rails  to  be  kept  at  the  side  of 
common  stairs  to  the  satisfaction 
of  the  Surveyor,  .  .  .284 

Clothes  not  to  be  hung  upon,         .  617 
Ballway  purposes,  water  for,  not  to 
be  taken  from  domestic  supply,    4^0 
Bridges,       .  .  .       266,267 

Bridges,  screen  to  be  place<I  under, 

266,267 
Companies'  buildings  exempt  from 

regulations,         .  .  .737 

See  also  Street. 

Companies'  buildings,  exemption 
of,  from  provisions  of  certain 
sections  of  Act     .  .  737 
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Bailwayi,   how   to   be   valued    for 

assessment,  .  553, 51^4 

Ratn-water  conductors  to  be  nut  up 
by  owners,  penalty  for  failure, 

266,267 
Ram,  see  Cattle. 
Rape  not  cognisable  in  Police  Conrt, 

687,688 
Rate,  sewer,  expenses  of.  how  to  Ihj 
recovered  from  owner,    .       514,  515 
Sewer,  Commissioners  may  call  on 
occupiers  to  pay  in  default  of 
owner,      .  .  .       514,  515 

General  sewer,        .  .       665, 56t> 

S{>ecial  sewer,  where  new  sewers 
made,   Commissioners  may  im- 
pose,       ....  567 
Foot  pavement,       .  .  .  565 

General  improvement,        .  .  564 

Private  improvement,         .  .  572 

For  use  of  slaughter-houses.     465,  466 
For  damage  occasioned  by  mobs,  .  649 
Ratepayers  may  insi)ect  Assessment 

Roll 558 

Liability  of,  541, 542,  552,  553,  578,  579 
Rates,  see  also  Assessments, 

Imposition  of,         .  .       575,  576 

Appeals  against,  how  to  Ije  entered 

or  disposed  of,     .  .       575, 576 

Recovery  of,  .  .  .  576 

Certain,  to  Ikj  burdens  on  lands,  578, 574 
Collector  of,  to  grant  certificate,  .  575 
Form  of  certificate  by  CJollector  of,  7«*0 
Fee  to  l)e  charged  therefor.  .  575 

And  private  improvement  ex 
penses,  how  to  be  impos«-d,  and 
now  appeals  to  be  entered  and 
disposed  of,         .  .       575,  576 

Recovery  of   the  said    rates  and 

expenses, ....  576 
To  be  charged  for  use  of  slaughter- 
houses,    .  .  .       465,  46H 
S{>ecial,  mo<ie  of  collecting,       673,  574 
Etc,  may  be  paid  bv  instalments, 

519,  520 
Sewer,  etc.,  liability  of  superiors 

for,  if  ground  unbuilt  on,       673,  674 
And  charges,  Commissioners  may 
call  on  occupier  to  pay  in  default 
of  owner, .  .  .  .515 

FytJTlg  &nd  borrowing  powers,    541,  542 
Ravisb,  assault  with  intent  to,    687,  688 
Rear  of  houses,  free  s]>aoe  in,       277,  278 
Reasonable  sum  to  be  levied  from 
owners,  etc.,  of  vessels  receiving 
supplv  from  surplus  water,  428,  42ft 
Sum  to  1)6  paid  for  use  of  sewers,  .  570 
Charge  to  be  paid  for  use  of  tire- 
engines  and  attendance  of  firemen 
in  cases  of  tire  beyond  burgh,  476,  476 
Rebuilding  of  projecting  house  to  be 
charged  against  general  improve- 
ment rate.  .  .  .  252 
Of  ruinous  buildings,  property  of 

two  or  more  owners,       .       r07,  308 
Of  mi  nous  houses.  .  300,310 

Definition  of.  .  .  .  398 
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&e1ndlt   hoases,    levels    of,  to    be 

8a£Bcient  to  allow  of  (Iraints        .  398 
Receipt  and  application  of  money;:, 
account  of,  to  be  made  out  by 
Commissioners  and  printed,  118,  119 

And  application  of  moneys,  or 
abstract  thereof,  inspe«-tion  of 
account  of,  without  fee  or 
reward,    .  .  .       118,  119 

Purchase-money  to   lie  consign e« I 
in  bank  named  by  Sheriff  uix)n,.  308 
BeceiTer  of  stolen  goods, 

672,  673,  674,  675,  677 
Beoeptacles  for  tilth,  houses  liecom- 

ing,  .  .   307,  308,  309,  310 

Redtl^  obscene  songs.  .  594 

ReddesB  driving  or  riding,   .  .  612 

Using  of  missiles,    .  .  .  620 

Becord  of  conviction  not  to  bo  voi<l 

for  want  of  form,  .  .717 

Baoordlng  of  Sheriff's   deliverance 
definingboundaries,  22, 23 

or  Sheriff's  deliverance  defining 
new  boundaries.  .  .  26, 27 

Of  resolution  to  adopt  Act.  31,  32 

Of  Sheriff's  deliverance  in  ques- 
tions relating  to  election  of 
Commissioners,    .  .  .42 

Of  bonds  over  assessments,        588,  589 
Keooupment  of  arrears  of  i>rivate 

improvement  expenses,  .  .  677 

BecoTCxry  of  improvement  expenses, 

514,  515 

Of  expenses  of  sewer  rate,  to  be 
maae  as  bui^gh  general  assess- 
ment,      ....  576 

Of  tines,       .  .  701,702,724 

Of  expenses  in  default  of  execution 
of  works  by  owners.        .       513,514 

Of  charges  for  use  of  baths,  etc. ,   .  491 

Of  assessment,  proceedings  for, 
not  to  lie  affected  by  misnomers, 
mistakes,  or  informalities,     562,  563 

Of  assessments,  death,  resignation, 
or  removal  of  Collector  not  to 
affect  proceedings  for  recovery 
of,  .  .  .       562,568 

Of  rates  from  persons  removing,    .  662 

Of  expenses  as  private  improve- 
ment expenses.    .  .       291,  292 

Of  sewer  rates  and  expenses,         .  576 

Ofrate«.      .  .  .  .576 

Of  expenses  of  private  streets        .  213 

Of  assessments,  jurisdiction  of 
Magistrates  for.  .  .       560,  561 

Of  forfeited  bail-bonds  and  bonds 
of  caution,  .  .       714,  715 

Of  expense  of  watchman  placed  in 
charge  of  shops,  etc.,  left  open,    695 
Beoreatioil  grounds  to  be  provided 
by  Commissioners,  .       486,  487 

Grounds  to  be  either  within  or 
without  burgh,    .  .       486,  487 

Grounds  not  to  be  beyond  two 
miles  from  burgh.  .       486,  487 

Grounds  to  be  levelled,  drained, 
etc,         .  .  .       48((,  487 


Recreation  —  pagr 

Grounds,  bye-laws  may  be  made  as 
to  use  of,  .  .       486,  487 

Ground,  bye -laws  for  preservation 
of,  ...  .  4C5 

On  seashore,  bve  laws  to  l>e  made 
as  to.        .    *        .  .  .480 

Bectiflcaticn  of  accidental  errors  in 

defining  boundaries,        .  25,  26 

Redemption  of  bail  or  deposit,    695,  696 
Reduction  of  period  of  imprison- 
ment,      .  .  .       725,  726 
Refreshments,  breaeli  of  peace  in 
places  for  sale  of,  orcouKumptinn 
of,             .            .  .       591,  59J 
Refosal  to  weigh  coals,  penalty  for,  659 

Of  witness  to  give  evi«lcnce,  .  710 

Of  witness  or  haver  to  attend,        .  710 

To  carry  prescribed  nunilwr  of 
persons  by  hackney  carriage,      .  756 

To  pay  expenses,     .  .       205,  306 

To  pay  fare  of  hackney  carriage.   .  759 

To  accept  bail,         .  .       695,  696 

To  drive,  driver's,  .  .  .  756 

Refuse  and  filth,  sites  for  collection 
and  sale  of, 

165,  1C6,  167,  335,  359,  360 

From  distilleries,  mannfuctorieH, 
etc.,  reservoirs  to  be  constructed 
for  dei>osit  of,      .  .       382,  383 

Regality,  burgh  of,  definition,  .  8 
R^fister  of  Voters,  pro{K)rtion  of 
expenses  of,  to  l»e  paid  by  Coni- 
ndssioners  to  County  Council, 
where  boundaries  of  burghs  are 
extended,  .  .40 

Of  Voters  in  election  of  <,'onmn«- 
sioners  under  Act  to  be  nimle 
similar  to  Register  of  Parlia- 
mentary Burghs.  .  49, 50 

Of  Voters,  persons  to  be  enteral  in, 

57,58 

Of  Voters  to  be  printed,  and  copies 
furnished  by  Clerk  to  Commis- 
sioners on  t^rms  provided  lor  by 
Burgh  Voters  Registration  Act, 
1866,         ...  57,  58 

Of  bonds  over  assessments  to  be 
kept  at  office  of  Clerk  to  Com- 
ndssioners,  .  .       588, 589 

Of  bonds  over  assessments  to  be 
open  to  public  insj)eition.      688,  589 

Of  bonds.  Clerk  refusing  to  allow 
public  to  inspect.  .       588,  589 

Of  licences  of  marine  store  dealers,  679 

Of  plans  and  sections,  certific4ite 
to  l)e  entered  in, .  .       290,  291 

Of  persons  convicted.  .       726,  727 

Regulate   speed    of   horses,  i>ower 

to 611 

Regulations  and  orders  for  govern- 
ment of  officers,  Clommissioners 
may  make.  .  .  .99 

For  buildings  for  public  meetings 
or  entertainments,  .  .  27* 

As  to  games  played  in  public 
parks,       ....  6£0 

See,  also  Rules. 
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For  preventing  fraud  in  weight  of 

hay,  straw,  etc. , .  .  .661 

For    constables  to   he   made  by 

Secretary  for  Scotland,  .  136-8 

As  to  construction  of  bnildings  for 

public  meetings,  .  .       291,  292 

To  be  prescribed  by  Chief  Con- 
stable for  guarding,  patrolling, 
and  watching  within  burgh,  148,  149 
Rules  and  orders  made  by  Com- 
missioners, constables  to  enforce 
observance  of,      .  .       148,  149 

May  be  made  by  Magistrates  for 
oiiganisation  and  training  of 
special  constables,  .  .  156 

Regarding  existing  bnildings   for 

places  of  public  meetings,  etc.,  .  274 
As  to  sale  of  ruinous  buildings,  etc. ,  308 
As  to  sales  of  ruinous  buildings, 

etc.,  Sheriff  to  make,      .  .308 

As  to  new  buildings,  268,  269,  753 

And  rules  in  building  proceedings 

before  Dean  of  Guild  Court,  329,  830 
Of    hackney   carriages,    bye-laws 

for,  .  .  .      759,  760 

Of  hackney  carriages,   Sheriff  to 

approve  of  alteration  of,  .  439 

For  cabmen's  shelters,        ,       448,  444 
For  collection  of  fines,  etc. ,  .  724 

For  shoeblack  stands,        .  .  444 

For  street  traffic,    .  .  .632 

For  sale  of  coals  of  half  a  ton 

weieht,     .  .  .  .669 

Breach  of  police,     .  .  .681 

As  to  bakehouses,   .  .  .  668 

For  extinction  of  fires,       .       475,  476 
May  be  made  by  Magistrates  a<»  to 

public  shows,      .  .       639,  640 

Penalty  for  contraveninjj.  .       639,  640 
May  be  made  by  Magistrates  for 
porters,  messengers,  and  chim- 
ney-sweepers,   golf  cadies.    or 
vendors  of  news])npers  or  small- 
wares  within  bnrgh,        .       444, 445 
Penalty  for  breach  of,         .       444,  445 
May  be  made  by  Commissioners 

as  to  offensive  trades,      .  .  496 

Hackney  carriages.  .       439,  754 

Omnibuses. .  .  .       439,  440 

Penalty  for  breach  of,        .       489,  440 
Tramways.  .  .  .       489,  440 

Street  traffic   and  public  proces- 
sions,       ....  632 
See  also  Bye-laws. 
Reins,    bridles   to,    and    bits,    for 

reflating  speed  of  vehicles,       .  611 
Relief,  right  of,  as  to  making,  pav- 
ing, causewaying,  maintaining, 
or  cleansing,  not  affected  by  Act,  221 
Of  county  authorities  of  claims  for 

damages  caused  by  mobs,  .  549 

Of  owners  and  occupiers,  iTUer  «e, 

under  contract  reserved,  .  679 

Of  owners  of  premises,  let  at  or 
under  £4  rent,  against  occupier 
for  assessment.    .  .  .  651 

Of  poor,       .  ,  .  .5 
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Remedies  for  recovering  payment  of 

expenses, .  306,  307 

Remedy  for  meeting  becoming  a  nuis- 
ance,       ....  645 
Remission  of  assessments,    .  .  650 

Remit  to  Magistrate  or  Sheriff  of 

another  biii^gh,  form  of,  .  .  769 

Removal  of  furniture,  .  .  634 

Of  dust  and  ashes,  .  .       168,  169 

Of  materials  and  rubbish  laid  on 

street,      .  .  .       177, 627 

And      suspension     by     Commis- 
sioners  of   Clerks,    Treasurers, 
Collectors^    Surveyors,    Inspec- 
tors, etc.,  .  .  .99 
Of  offensive  matter,  bye-laws  &h  to,  496 
Of  noxious  effects  of  blood- boiling, 

bye-laws  as  to,     .  .  .  496 

Of  noxious  effects  of  tanning,  .  496 
Beyond  bui*gh  of  persons  hable  in 

assessment,  .  .  .  663 

Of  platforms,  etc.,  .  .       297,  298 

Of  dangerous  buildings,  .  303,  304 
Of  occupants  therefrom,  .  303,  304 
Of  cesspools,  etc.,  after  notice  from 

Commissioners,    .  .       407, 408 

Offenders  removing  from  bounds, 

698,699 
Ofnrinals,  .  .  .       408,409 

Of  earth -closets,     .  .       408,  409 

Ofw.-c.'s,  .  .  .       408,409 

Of  occupants  of  nnlicensed  theatres, 

642,  643 
Of  nuisance  by  dogs,  etc. ,  .  .  635 

Before   payment   of   assessments, 

recovery  of  rates  in  cases  of,      .  562 
Of  Chief  Constable,  .  136-8 

Secretary  for  Scotland  to  control, 
if  Chief  Ma^strate  and  Sheriff 
differ  in  opinion, .  .  136-8 

Or  disposal  of  mannre  where  offen- 
sive or  prejudicial  to  health,       .  179 
Of  future  projections,         .       260,  261 
Of  snow,      ....  173 
Of  surface  water,    .  .  .  753 

Of  porch,  etc.,        .  .260,261 

Of  existing  projections,      .  .  265 

Notice  of  intended  removal  of  ob- 
structions and  projections,         .  265 
Of  obstructions,  parties  may  appeal 

to  Sheriff,  .  .  .268 

Of  houses,  etc.,  erected  without 

sanction  of  Commissioners,         .  276 
Of  engine  pipe  or  funnel,  notice  by 

Commissioners  as  to,      .      286,  287 
Of  prisoners,  .  .       694, 695 

Of  public  shows,     .  .       639,  640 

Renfrew,  .761 

Burgh  of,  population  of,  deemed 
to  be  not  less  than  7000  for  pur- 
poses of  sec.  78  of  Act,    .  186-8 
Rent,  expenses  of  execution  of  works 
to  be  deducted  from,      .  .  514 
Occupier  may  deduct  sewer  rate 

from,        .  .  .  .615 

Occupier  to  be  Hable  for  sewer  rate 
only  to  amount  of,  .      616»  61 7 
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Bepsir  of  courti,  .      244,  245 

Common  stairs  to  be  kept  in,  .  284 
Of  dangerous  buildings,  801,  303,  304 
Of  ruinous  houses,  .  .       809,  310 

Of  coverings,  etc.,  .  .  .  266 

BejMirlng  carriages,  etc.,  in  public 

places,      .  .  .  .610 

Bapairs,  hoardings  to  be  set  up  dur- 
ing, ..  .       297,298 
And  alterations,  bars  to  be  erected 

across,      .  .  .       294, 295 

And  alterations,  lights  to  be  placed 

at  nights  on,        .  .       294,  295 

Sewera  to  be  lighted  at  night  dur- 
ing, .  .  .294,295 
Accidents,  prevention  of,  during, 

294,295 
Handrails  to  be  put  up  during,  297,  298 
Precautions  to  be  taken  during,  294, 295 
Penalty  for  failure.  .       294,  295 

Penalty  for  not  lighting  deposits  of 
building   nmterials    or    excava- 
tions, .  .  .  .299 
Of  streets  by  Commissioners,    239,  240 
Of  footways  by  owners,      .       228,  229 
Of  sewers,    .           .           .297,  298 
Bepasrment  of  fsewage  rate  by  owner 
may  be  made  by  instalments, 

519,  520 
Of  borrowed  moneys,  sinking  fund 

for  repayment  of,  .       582,  683 

Of  moneys  paid  for  slaughter-houses 
under  any  Special  Act  or  Provi- 
sional Order,        .  .       456, 457 
Repeal,  partial,  of  sec  9  of  Act,  31 
&  32  Vict.  c.  108,  .  .    80 
Of  Local  Police  Acts  where   Act 

adopted,  .  .  .  31,  32 

Of  General  Police  Acts,      .  21,  22 

Of  Acts,       .  .  .  .28 

RepetLtlon    of    offences,    penalties 

on,  .  .  .  .725 

Beport  to  be  made  to  Secretary  for 
Scotland  in  applications  for  Pro- 
visional Orders,   .  .  .89 
On,  or  confirmation  of  accounts  by 

Auditor,  .  .  .  .120 

By  Magistrate  as  to  conduct   of 

constable,  .  .  .  716 

Of  Burgh  Surveyor  as  to  most 
advantageous  mode  of  construct- 
ing drainage  works,  .  .  378 
Of  Medical  Officer  on  sanitary  con- 
dition of  slaughter-houses,  .  463 
Bepresentation  by  householders 
against  resolution  of  Commis- 
sioners to  Act  by  Special  Orders, 

484,485 
Of  the  People  Act,  1884,     .  57,  58 

Representanons  against  Special 
Orders  to  be  in  writing  and 
signed  by  seven  ratepayers,  484,  485 
To  Secretary  for  Scotland,  Sheriff 
to  make^  in  case  of  failure  of 
Commissioners  to  appoint  Chief 
Constable,  .  .  136-8 

Reputed  thief,  .  .  651 
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BeqniBltion  of  a(\ioumment  of  diet,  703 
For  special  meetings  of  Commis- 
sioners,   .  .  .93, 94 
For  licence  for  hackney  carriages,  .  754 
Sie  also  Apnlication. 
Besale  of  lands  acquired  for  improve- 
ments,     .           .  .       244, 246 
Reselling  or  attempting  to   rescue 

prisoners,  ue  Penalty. 
ReeeiTOirB  for  deposit  of  refuse  from 
distilleries,  manufactories,  etc., 
to  be  constructed,  .       382,  383 

For  water  supply  may  be  con- 
structed, .  .  .  415,  416 
And  water-works  may  be  sold  or 
leased  to  Commissioners,  415,  416 
Reset  of  theft  to  an  amount  exceed- 
ing £10,  or  aggravated,  not  cog- 
nisable in  Police  Court, 

687,  688,  701,  702 
What  constitutes,   .  687,  688,  701,  702 
Requisites  of  libel  of,  687,  688,  701,  702 
See  also  Theft 
K  esetter  of  stolen  goods,  672, 673, 674, 676 
Residence,  having  no  fixed  place  of,  650 
Resignation  of  Commissioners,        .    46 
Of  constables  withoutleave  or  notice, 
forfeiture  of  arrears  of  pay  by,   .  151 
Resolution  to  extend  boundaries,    .    28 
To  adopt  Act,  to  be  reported  to 

Sheriff,     .  .  .  31,  82 

To  adopt  Act,  recording  of,  31,  32 

To  acquire  lands,  etc.,  for  improve- 
ments,     .  .  .       244, 245 
To  exempt  from  or  restrict  assess- 
ments,     ....  578 
By  Commissioners  to  establish  Dean 

of  Guild  Court,    .  .  .326 

By  Commissioners  to  discontinue 

Dean  of  Guild  Court,      .  .  326 

To  discontinue  baths,  etc.,  .  492 

As  to  parties  from  whom  assess- 
ments to  be  levied,  .       478,  479 
To  be  reported  to  Sheriff  and  re- 
corded,    .           .           .31,32 
To  act  by  Special  Orders,  .       484,  485 
Resort,  places  of  public,       595,  638,  639 
Public,  plans  of,  showing  ventila- 
tion,        .                      .       268, 269 
ResponfdbUi^  of  brokers  and  pawn- 
brokers for  persons  in  charge  of 
business,  ....  677 
Of  clerk  of  Police  Court  for  his 

depute,     .  .  .688,689 

Non-   of    Burgh    Prosecutor    for 
interim  Burgn  Prosecutor,     689,  690 
Restoratdon  of  houses,  etc., .  .  276 

Of  stolen,  etc.,  goods,  petition  for,  772 
RMtrlction  of  assessments  for  a  de- 
finite period,        .  .  .678 
As  to   steam   pipes    and    smoke 
funnels.    .           .           .286,287 
Retailer  of  coals  to  keep  scales  for 
weighing  coals  at  delivery,  .  658 
Of  exciseable  liquors  must  not  be 
broker,     ....  675 
Retirement  of  Commissioners          .    76 
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Retfam    of    driver's    licence    when 

leaving  employer's  service,     755,  756 
Beturnia^  Officer  dediniug  to  act,  .    67 
Officer   at    elections    of   CoiuuiH- 
sioners,  Sheritf  to  be,      .  44,  45 

Beiriaw  of  acts,  deciaious,  deter- 
minations, <lecIaratioas,  or  de- 
liverances of  Ma^strates  by  High 
Court,       .  .  .  .717 

Expenses  of  defending,       .       723.  724 
Revision  of  boundaries,         .  26, 27 

Kerocation  of  licence  for  hackney 

carriage,  ,  .  .  .  760 

Drivers'  licences,     .  .  .  760 

or  marine  store  dealer's  licence,     .  680 

BawaxdS  tofiremaster  and  6renieu,472,473 

To  servants  asjiisting  in  prevention 

of  drowning,        .  .       479,  480 

To  finders  of  lost  articles,  .  .  654 

BewalcrliJDg  of  coals,  .  658 

Rbones,  shoots,  or  gutters,  to  be  nut 

up  l»y  owner,        .  266,  267,  757 

Biding:  furiously,       .  .  .  612 

On  footway,  .  .  .  615 

On  car,  etc.,  without  authority,     .  625 
On  seashore,  .  .  .  482 

Bight  of  relief  as  to  making,  paving, 
or  cAusewaving  streets  not  to  be 
affei-ted  by 'A<-t,  .  .  .221 

Of  appeal  as  regards  making  and 

maintiiuing  streets,         .  .  229 

Of  access  to  slaughter-houses  for 
inspection,  Sanitary  Inspector  to 
have,        .  .  .  .463 

With  respect  to  weighing  machines,  657 
To  use  sewers  purchased  by  Com 
mis<<oners,  .  .       341, 342 

Bights    with    res]iect    to  weighing- 
machines,  .  .  .  657 
Patnmonial,  of  feuar  at  passing  of 

Act,  .  .  .45 

And  privileges  of  Dean  of  Guihl 

Court,      .  .  .  .326 

Patrimonial,  reservwl,        .  .    45 

Of  Commissioners  as  to  foreshore, 

483  484 
Of  Crown,   .  .  .       483,*  484 

Bingillg  door  bells,    .  .  .624 

BlOtOOS  or  disorderly  (U)nduct, 

591,  592,  600 
Biota  in  theatres,  .  .641 

Dania,*^  by,  assessment  for,  .  519 

Bi83r  of  injury  to  public  by  raisin*? 
or  lowering  articles  to  or  from 
buildings,  .  .  .  625 

Boa4,  failure  to  comply  with  rule 

of,  .  .  .       611,612 

Boads  and  Bridges  (Scotland)  Act, 
1878,        .  .  .  .186 

And    streets    in     Police    Burghs 

(Scotland)  Act,  1891,      .  .179 

Fronting  links  or  common,  .  241 

Under  Road  Trustees  not  affected 
by  Act,  see  Streets. 
Bobbery  not  cognisable   in    Police 
Coui-t,      .  .  .687,  688 

What  coufititutes,  .  651,  687,  688 
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Rogue  and  vagabond,  see  Reputed 

Thief. 
Boll  of  special  constables  to  be  kept 
by  Chief  Constable,        .  .  15i 

Valuation,  see  Valuation  Roll. 
Of  Assessments,  Collector's  certifi- 
cate written  on,  .  .  .  773 
Assessment,  how  to  be  made,        .  658 
To  be  open  to  inspection,  .            .  558 
Boofli,  coverings  of,   not  to   be  of    ^ 
combustible  materials,    .  .  753 
Penalty  for  failure,             .  .  7»3 
Slate,  brick,  wood,  etc.,  not  to  be 
thrown  from,   unnecessarily  or 
without  precaution  against  acci- 
dents.      .                        .  .621 
Provisions  to  be  made  for  carrying 

rain-water  off,      .  .       266, 267 

Penalty  for  failure.  .       266,  267 

Of  houses,  rain-water  to  be  con- 
veyed from  in  pipes,       .       266,  267 
Rules  as  to,  .  .  .753 

Of  outhouses,  clearing  of,  .  .175 

Rooms,  height  of,      .  .  .  28-3 

Windows  in,  .  .  .  28^) 

Ventilation  of  habitable,    .  .  29^? 

Used  for  meetings  becoming  nuis- 
ance,        ....  645 
Rope-makers,  .  680 

Ropes,  going  beyond,  in  open  1)ath- 

ing- place,  .  .  .  480 

Rothesay,      ....  751 
Roulette  tables,  .       687, 68^S 

Royal  burgh,  definition  of,    .  .8 

Burgh,  included  in  term  ♦*  Burgh,'*      8 
See  Burgh. 
Rubbish,  etc.,  collected  to  be  veste<l 

in  Commissioners,  .       165,  166 

Etc.,  Commissioners  may  provide 

lands  for  <leposit  of,        .  .  167 

Into  streams,  throwing,      .       875,  376 

Laid  in  street,         .  1 77,  621 ,  622 

Accumulating,        .  •  .  623 

Rugs  not  to  be  beaten  on  streets  at 

prohibited  time, .  .  .  621 

Ruinous  or  dangerous  buildings  to 
be  taken  down  or  secure«l,     303,  301 
Buihlings,  sale  of,  .  308, 309,  310 

Buildings,  owned  jointly,  title  of 

purchaser  to,       .  .       208,  303 

Buildings,   power    and    duties    of 

Dean  of  Guihl  as  to.        .  .  311 

Buildings    belonging    t3    two    or 

more  owners,       .  .       307, 30H 

Houses,  .  .         807-10 

Lands,  etc.,  bye-laws  as  to  fenc- 
ing, etc,  ,    '       .  .  .  494 
Rule  of  the  road,  failure  to  comply 

with,        .  .  .611,  612 

Rules,  see  also  Orders,  Regulations, 
Bye-laws. 
For'new  buihlings  may  be  altered 
by  Commissioners,  with  approval 
of  Sheriff,  .  .  .  28"» 

For  persons  using  bicycles,  etc. ,  687. 638 
Orders   and    regulations    may  bo 
made  by  Commissioners,  .  101 
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Anil  regulations  in  bnilding  pro- 
ceedings liefcre  Dean  of  Guild 
Court,      .  .  .       329,  SCO 
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Facramental  Fast  Day,        .      CC9,  700 
Salaries  of  Chief  ConHtables.  186-8 

Of  Chief  Constable  not  diminish - 
able  unless  with  approbation  of 
Chief  Magistrate  and  Sheritt",     136-  8 
Of  constables  to  be  tixetl  by  Com- 

miiMioners,  .  .  .152 

Of  Dean  of  Guild  cfficials, .  .  329 

Of  Fireniaster  and  firemen,       472,  473 

Bale,  Commissioners'  powers  of,     99,  100 

Powers  of,  of  property  acquired  )  y 

contiguous  Durghs,  .       102,  103 

Of  laud  taken  by  Commissicners 

without  consent  of  owners,         .  ?06 
Proceeds  of,  of  same,  .       S06,  807 

Of  materials  of  dangercus  build- 
ings,        .  .  .       806, 307 
Of  ruinous  buildings,  etc., 

307,  308,  309,  310 
To  be  advertised  in  newNjiai»ers,  .  ,^08 
How  carried  through,         .  .  808 

Completion  of,  decree  or  warrant 

by  Sheriff  as  to,  .  .       808,  809 

Conditions  of,  tenements  may  be 
resohl  wliere  purchaser  does  not 

fulfil 309 

Apportionment  of  proceeds  of,  and 

costs.        .  .  .309 

Of  articles  retained  in  default  of 
payment  for  use  of  public  baths, 
oalance  of  proceeds  of,  to  be 
banded  to  defaulter,        .  .  491 

Or  discontinuance  of  public  baths,  41 2 
Of  stray  cattle,       .  .  .6^34 

Of  articles  not  claimed,  491 ,655, 666, 6P4 
Or  discontinuance  of  wash-houses.  492 
And    poinding    for    recovery    of 

assessments,         .  .       560,  561 

And  poinding  in  cases  of  removal 

before  payment  of  assessments, .  562 
Of    provisions    or    refreshments, 
place  for,  offences  by  0{'cu])ier, 

691,592,595,597 
Of  indecent  l>ooks. .  .  .  594 

Or  disposal  of  articles  found  in  streets.  627 
Of  ccals  of  half  ton  weight,  .  659 

Of  goods  by  suspected  persons,  678,  679 
Exposing  for,  in  public  place,  .  610 
Of  food  and  drugs, .  .  .668 

Of  Food  and  Drugs  Act,  1875,       .  6^8 
ralmon  fishings,  valuation  of,  .  553 

taloon,  music,  singing,  or  dancing,  .  642 
Ealoons  on  open  spaces  attached  to 
house  converted    into    business 
prenases,  .  .       277, 278 

Salt,  laying  down,  in  time  of  snow, 

penalty,  .  .  .  .  C22 

Sanction  of  Commissioners  to  l>e 
obtaineil  before  conuectius^ 
drains  with  street  sewers,      405,  406 


510 


175 


176 
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Sanitary  matters,  bye-laws  regard- 
ing, to  be  continued  by  koaid  of 
Supervision, 

Inspector,   private   courts,   yanli 
areas,  to  be  cleansed  by  cccu piers 
to  satisfaction  of. 

Inspector,  occupiers  to  ketp  byres 
and  stables  clean  to  satisfacticu 
of,  .  .  . 

Insiiector  to  hold  cffice  during 
pleasure  of  Commissioners,  sub- 
ject to  provisions  of  sec.  54  of 
Local  Government  (Scotland) 
Act,  1889,  .  .       183,  134 

Insjiector  to  be  appointed,  .  131 

Arrangements,        .  .  .  7r'3 

Requirements  as  to  buildings,  268,  ItU 

Insjiector  may  also  be  Burgh  Sur- 
veyor or  Inspectrr  of  Lighting,  .  ir3 

Insjjectcr  may  oe  Chief  Ccnstable,  lCC-8 

Inspector  to  examine  bytes  and 
stables  frrm  time  to  time,      121,  176 

In»*pector  may  request  Bureh  Sur- 
veyor to  inspect  drains  and  cess- 
pools,      .... 

InsMctor  to  have  right  of  access  to 
slaughter-houses  for  purposes  of 
inspection. 

Inspector,  f-ee  Public  Health  Act. 

Inspector  to  serve  notice  lor  cleans- 
ing dwelling-houses,  etc, 

Insj>ector,  Medical  Officer,  or 
Burgh  Surveyor  may  enter  and 
ckause  dwelling-house  at  ex 
pense  of  owner,   . 

Inspector  may  require  owners  of 
common  stairs  and  passages  to 
whitewa.«h  the  same, 

Puqioses,  bye-laws  for, 
gash  windows,  regulations  as  to, 
SatiSfiUition  of  Sanitary  Inspectrr, 
private  courts,  yanls,  areas,  to 
De  cleansed  by  oicupiers  to, 

Of  Sanitary  Inspector,  byres  and 
stables  to  be  kept  clean  by 
occupiers  to,        . 

Of  Surveyor,  common  stairs  to  be 
kept  in  repair  to. 

Of    Surveyor    and    Sanitary    In- 
spector with  lighting  an<i  venti- 
lation of  common  stairs, 
EarinsT   of   contracts   entereil    into 
prior  to  commencement  of  Act, 

Of  patrimonial  rights. 
Scale  of  fees  in  Dean  of  Guild  Court, 
Auditor  of  Court  of  Sessicu  to 
ap|)rove  of,  . 

Fcales  and  weights  for  weighingcoals,  C58 
Scarlatina,  ste  Inl'ertious  Disease. 
Scarlet  fever,  ue  Infectious  Disease. 
Ecarergcrs  to  I  e  employed  by  Ctm- 
miasioners, 

Penalty  for  obstructing,     . 
School,  church,  etc  ,  notice  of  inten- 
tion  to  erect  or  alter  to  Ikj  giv^n 
to  Cf  mmissicners,  .       291,  29 

See  Buildings. 
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Scotland,  application  of  Act  to,       .      2 
Secretary  for,  may  determine  ques- 
tions arising  under  Local  Govern- 
ment r Scotland)  Act,  1889,         .83 

Screen  to  W  placed  under  bridges  to 
iirevent  water  falling  on  street,  . 

266,267 

Sea-beach,  see  Street. 

Seal,   common,  to  bear  device  sel- 
ected by  Commissioners,  .     96 

Sealing  of  deeds,  etc.,  executed  by 
Commissioners,    .  ,  .96 

Seamen,  citation  of,  .  .      696,  697 

Search  for  and  warrant  to  take  into 
custody,  .  .  .690, 692 

Constables'  power  to,  premises, 
vessel,  carriage,  etc.,       .       692,  693 

Sea-Bhore^  Commissiouers  to   have 

{'urisdiction    over    when  within 
►urgh,      .  .  .  .480 

Dirt  and  refuse  not  to  be  placed 
on,  .  .  .       621,  622 

Bye-laws  to  be  made  for  regulating 
the  use  of,  .  .480 

No  sewage  to  be  allowed  to  run 
over,        .  .  .  .480 

Enactments  to  be  applicable  to, 

482,  483 

No  stall,  booth,  stand,  etc,  to  be 
erected  on,  .  .  .  483 

Crown  rights  reserved,        .       482,  483 

Bye-laws  to  be  made  for  regulation 
of  riding  and  driving  on,  .  482 

Seats,  public,  not  to  be  damaged  or 

destroyed,  .  .  .618 

Second   offences    ts   to    slaughter- 
houses, licence  may  be  revoked 
in     addition    to    penalty    im- 
posed,     ....  464 
Second-hand  property,  dealers  in, 

654,  665 
Secretary  for  Scotland  may  requisi- 
tion a  portion  of  police  force 
(not  to  exceed  ten  per  centum) 
for  special  or  temporary  duty  or 
service  elsewhere  within  Scot- 
land,       .  .  .  .147 

For  Scotland  may  make  order  as 
to  costs,  charges,  etc.,  of  street 
improvements,    .  .      244, 245 

For  Scotland  may  appoint  Stipend- 
iaiy  Magistrates,.  .  .  684 

For  Scotland  may  determine  ques- 
tions arising  under  Local  Govern- 
ment (Scotland)  Act,      .  .    83 

For  Scotland,  application  to,  for 
Provisional  Order,  .  86,  87 

For  Scotland  to  make  orders  in 
reference  to  expenses  incurred 
in  relation  to  Provisional  Orders,    89 

For  Scotland  to  appoint  Sheriff  to 
perform  duties  imposed  by  Act 
where  buighs  situated  in  more 
than  one  county,  .  .    91 

For  Scotland,  apptnd  to,  in  applica- 
tions under  Lands  Clauses  Acts, 

104,  105 
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For  Scotland  to  control  removal  of 

Chief  Constable,  or  diminishing 

of  his  salary,  if  Chief  Magistrate 

and  Sheriff  differ  in  opinion,      136-5 

For  Scotland  to  issue  Orders  in 

Council  or  Provisional  Orders,  136-8 
For  Scotland  to  make  regulations 

for  constables,     .  .  136-8 

For  Scotland,  provisions  with  re- 
gard to,  as  to  appointment  of 
Chief  Constable  and  constables,  13ft-8 
For  Scotland  to  confirm  bye-laws,  510 
Of  company,  position  of,  as  regards 
offence  by  company,       .  .  698 

Sections,  plans,  etc,  of  buildings, 

268,269 
Plans  and,  certificate  to  be  entered 

in  register  of,       .  .       290,291 

As  to  recreation  grounds  not  to 
affect     Commissioners'      rights 
under  Public  Health  Act,      486,  487 
Secnrlng  of  dangerous  buildings,  303, 304 
Security  for  good  behaviour,       713,  714 
Of  assessments,  money  to  be  bor- 
rowed   on,    for    acquisition    of 
munioipal  buildings,       .       492, 493 
To  appear  at  future  diets, .  .  704 

For  appearance,  finding,  form  of,  .  769 
Sole,  lor  money  borrowed  on  them, 

public  halls  to  be,  .  .  586 

For  keeping  peace, .  .       725,  726 

Seize,  warrant  to.      .  .  .692 

Constables*  power  to,         .       692,  693 

Seisore  of  stray  cattle,         .      633,  634 

Of  tables  for,  or  instruments  of, 

gaming,   ....  647 
Of  money  and  securities,    .  .  647 

Of  commodities  for  breach  of  re- 
gulations as  to  weighing,  .  661 
Of  diseased  cattle,  .            .  .662 
Of  unjust    weight,    measure,    or 
number,  .            .            .       666,  667 
Sellers  of  diseased  cattle,      .           .  663 
Senior  officer  of  fire-brigade  to  have 
control  of  operations  for  extinc- 
tion of  fires,        .           .           .472 
Officer   of  fire-brigade   to   have 
power  to  shut  up  streets  tem- 
porarily, .           .           .       474, 475 
Sentence,  execution  of,  beyond  juris- 
diction,   .           .           .698,696 
Of  fine  or  imprisonment,  form  of, .  766 
Extract  of,  .            .           .            .  716 
Form  of  extract  of,            .           .  772 
Of  Magistrate  brought  underreview,  717 
Expenses  of  defending,      .       723,  724 
Circumstances  of,  to  be  reportwl 
by  Burgh  Prosecutor  to  Commis- 
sioners,   .           .           .       723, 724 
Signing  of,  .           .           .       710,  727 
Grounds  for  reviewing,       .           .  717 
Evidence  of,  and  conviction,     726,  727 
Of  imprisonment,  form  of, .  .  767 
Of  whipping,  form  of,        .           .  768 
Of  imprisonment,  failing  payment 

of  fine,     .  .  .  .712 

To  be  final, .  .  .  .717 
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Servanti  assisting  in  the  preyentiou 
of  drowning,  rewards  to  be  al- 
lowed to,  .       479,480 

Of  owners  of  property  may  appre- 
hend offenderH,    .  .       692,  693 
Serrioe  pipes  to  be  connected  with 
main  water  pipe  by  owners  of 
houses,    .           .           .  .427 

Pipes  may  be  laid  down  by  Com- 
missioners in  event  of  refnsal  or 
delay  on  part  of  owners  of 
houses,    ....  427 

Of  petitions,  etc.,  in  Dean  of  Guild 
Court,      .  .  .  .329 

Accei)tance  of,  by  Clerk,  in  actions 
against  Commissioners,  .  .  102 

OfnoticeSj  .  .  .  521-6 

Of  appeal,  .  .  .      527,  528 

Servltiuto,  rights  of,  see  Lends  and 

Premises. 
Seasioii,  Court  of,  definition  of,  9 

See  also  Court. 

Appeal  to,  against  Sheriff's  de- 
liverance as  to  boundaries  of 
burghs,    .  .  29,  30 

May  make  orders  to  facilitate 
adoption  or  execution  of  Act.         84 

Appeal  to,  against  Sheriff's  deci- 
sion as  to  patrimonial  rights  or 
privileges,  .  .  .45 

May  interpone  authority  to  orders 
of  Secretary  for  Scotland  in  re- 
ference to  expenses  incurred  in 
relation  to  Provisional  Orders,       89 

Auditor  of,  to  prescribe  forms  of 
books  to  be  Kept  by  Commis- 
sioners,   .  .  ,116,  117 

Appeal  to,  .  .  .       527,528 

Setunff  dog  or  other  animal  to 
attack  person,     .  .  .611 

Back  of  houses,       .  .  252 

Sewage  works,  where  provided, 
streams  not  to  be  polluted,    373,  374 

Or  other  offensive  matter  not  to  be 
allowed  to  run  over  seashore,     .  480 
Sewer  rates,  costs  and  charges  of 
ventilating  sewers  or  drams  to 
be  a  charge  against,        .  .  382 

Rates,  appeal  to  Sheriff  as  to  ex- 
emption from,     .  .       382, 383 

Rate,  expenses  of,  how  to  be  re- 
coverea  from  owner,       .      514,  616 

Rate,  Commissioners  may  call  on 
occupier  to  pay  in  default  of 
owner,     ....  515 

Rate,  occupier  to  be  liable  for, 
only  to  the  amount  of  his  rent,  616,517 

Rate,  time  to  be  allowed  by  Com- 
missioners to  owners  for  repay- 
ment of,  .  .  .      619, 520 

Assessments,  .  .  .  382 

Rate,  general,         .  .  .382 

Rate,  special,         .  .  .882 

Rates  and  private  improvement 
expenses  to  continue  burdens  on 
lands,  etc.,  .  .      673, 674 

Rates  and  expenses,  recovery  of,     676 


Sewers  or  drains,  public,  costs  and 
charges  of  ventilating  to  be  a 
charge  against  "general"  or 
"special  sewer  rates,"    .  .  382 

Prohibition  by  Commissioners  of 
owners  of  works  permitting  re- 
fuse to  run  into, .  .       382,  383 

May  be  used  by  owners  and  occu- 
piers beyond  limits  of  burgh,  392,  393 

Street,  sanction  of  Commissioners 
to  be  obtained  before  connecting 
drains  with,        .  .       405, 406 

Or  drains  not  to  be  flushed  with 
water  from,         .  .  .  430 

Drains,  public  works,  precautions 
during  construction  or  repair  of, 

294,295 

To  vest  in  Commissioners, .       335,  336 

Power  to  purchase  or  contract  for 
use  of,      .  .  341,342 

Private,  not  to  be  a])propriated 
vrithont  consent, .  .       342,  343 

Construction,  alteration,  and  repair 
of,  .  .  .       359,360 

Commissioners  not  to  destroy  ex- 
isting, without  providing  others,   377 

Penalty  for  default,  .  .  377 

Estimates  of  expense  of  construc- 
tion and  maintenance  to  be  pre- 
pared before  execution  of  works,  378 

Penalty  for  making  unauthorised 
drains  into,         .  .      378, 379 

Branch  drains  may  communicate 
with,        .  .  .      392,393 

Reasonable  sum  to  be  paid  to 
Commissioners  therefor,        892,  393 

Buildings  not  to  be  erected  over, 

380,381 

Vaults,  arches,  or  cellars  not  to  be 
made  so  as  to  interfere  with, 

880,381 

To  be  properly  trapped  or  venti- 
lated,      .  .  .  .381 

Refuse  of  distilleries,  manufac- 
tories, etc.,  offensive  or  injurious 
to,  not  to  be  discharged  into,  382, 383 

May  be  made  to  dischai^e  below 
high-watermark,  .  .  393 

Power  to  borrow  to  construct  and 
maintain,  .  .       393,  394 

Parties  aggrieved  by  making,  al- 
tering, etc.,  may  appeal  to 
Sheriff,     .  .  .  .394 

Commissioners  to  give  notice  be- 
fore altering  course  or  level,  or 
stopping  any,      .  .      372,  873 

To  be  shown  on  plan  of  burgh,  332, 383 

Reasonable  sum  to  be  paid  for  use 
of,  by  owners  of  premises  not 
assessed,  ....  670 

During  repairs,  to  be  lighted,  etc., 
during  night,      .  .294,296 

Assessments  for  maintaining,  eee 
Assessments. 

See  also  Drains. 

not  to  project  over  footways 
within  8  feet  of  ground, .  .  615 
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SliSifU,  furnace  and  chimney,  of 
iniaut'actmes,  ventilating  pipas 
of  Hewers  and  drains,  may  be  iu- 
trc)duce<l  into,      .  .  .  3S2 

Slllklasr  carpetd  or  mats  from  win- 
dows,      .  .  .  .619 
Sh&nbles.  M^  Slaughter-honses. 
Sharp- pointed    articles,   conveying, 

dangerous  to  passengers,  .  615 

Bhirpars,  card,  .       687, 688 

Sliel  projecting  on  streets,  removal 

of,  .  .  .       260,261 

BIiadB,  Cattle,  in  Burghs  (Scotland) 
Act,  1866,  provisions  to  l)e  en- 
forced by  Magistrates,  .  .  471 
Shalt  3ra  for  drivers  of  hackney  carri- 
ages, omnibiises,  and  tramway 
cars  may  be  erected,       .       443,  444 

Cabmen's,  regulations  for,  may  be 
made,       .  .  .       443,  444 

Sheriff,  appeals  to,  see  also  A])peal. 

Detinition  of,  .  .  .     17 

To  flx  boumlariea  of  burghs  to 
which  Act  shall  apply,    .  22,  23 

To  tlivide  burgh  into  wards,  22,  23 

Finality  of  decisions  of,      .  23,  25 

.Sf/rc  also  Finality. 

To  flx  boun<larie?  of  populous 
places,      .  .  .  23,  24 

To  divide  populous  place  into 
wards,      .  .  .  23,  24 

To  appoint  proper  person  to  ascer- 
tain population  of  populous 
places,      .  .  .  .24 

Deliverance  flnal,  unless  appealed 
against,    .  .  .     23,  24,  25 

Application  to,  by  householders 
to  consider  as  to  adopting  Act, 
and  procedure  thereon  by  him, 

23-5,33 

To  declare  populous  places  (over 
20D0  inhabiUnts)  burghs,  24,  25 

Disposal  of  objections  thereto,       .     25 

Deliverance  by,  to  be  recorded  in 
Sheritf-Court  Books,        .  .     25 

To  rectify  accidental  errors  in 
defining  boundaries,        .  25,  26 

Appeiil  from  deliverance  of,  fixing, 
altering,  extending,  contract- 
ing, or  revising  boundaries, 

25,  29,  80 
May   revise,   etc.,  boundari&s   of 

burghs,  and  increase  or  lessen 
wards  in  burghs,  .  26,  27 

To  revise  and  extend  bounrlaries, 

26,  27,  28 
Confirmation     by,     of     Commis- 
sioners'   resolution    to    extend 
boundaries,          .            .  .28 

To  dispose  of  application  to  extend  ' 
municipal  boundaries  to  police 
boundaries,   and   police  bound- 
aries to  municipal  or  parliament- 
ary boundaries,   .  .  .28 

Deliverances,  fixing,  altering,  etc., 
boundaries  may  be  appealed 
against,.  .  .  .  29,  30 
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Resolution  to  adopt  Act  to  be 
reported  to,         .  .  31, 32 

To  declare  Act  adopted,     .  81,  32 

Application  to,  to  have  populous 
place  declared  burgh  may  be 
renewed  after  two  years,  .     83 

On  petition,  to  pronounce  order 
facilitating  execution  of  Act,     31,  85 

To  determine  disputes  as  to  debts 
and  obligations  of  Local  Autho- 
rities under  Public  Health  Act, .     83 

To  fix  number  of  Commissioners 
where  increase  or  decrease  falb« 
to  take  place,       .  .  .42 

To  fix  onler  in  which  Commis- 
sioners shall  vacate  ofiice,  .     42 

Procedure  by,  at  election  pf  Com- 
missioners, .  42,  43,  44,  45 

To  determine  in  a  summary  manner 
all  questions  relating  to  election 
of  Commissioners,  .     42,  44,  45 

To  fix  number  of  Couimlssioners  for 
burgh,  number  of  wards,  and 
number  of  Commis-siouers  for 
each  ward.  .  .  42,  49 

List  of  householders  to  be  fur- 
nislied  to,  by  Assessor.   .  .     43 

To  declare  result  of  poll  for  elec- 
tion of  Commissioners,    .  44,  45 

To  be  Returning  Officer,  and  to 
appoint  ]»residing  officers,  etc., 
at  election  of  Commissioners,    44,  45 

To  conduct  election  of  Commis- 
sioners,    .  .  .  44, 45 

To  preside  at  first  meL*ting  of  Com- 
missioners, .  .  44,  45 

To  have  a  casting-vote  at  election 
of  Commissioners,  .  44,  45 

To  decide  disputes  as  to  patri- 
monial rights  or  privileges,         .     45 

From  time  to  time  to  determine 
uumbiT  of  Commissioners  to  l>e 
elected,     .  .  .  .49 

Application  to,  by  seven  house- 
iiolders  to  increase  number  of 
Commissioners,    .  .  .49 

To  have  a  casting  vote  in  case  of 
eouality  of  votes  in  election  of 
Magistrates,         .  .  .70 

To  make  inquiry  before  Ordar  in 
Council  granted, .  .  89 

Or  Commissioners  to  hold  inquiry 
in  applications  for  Provisional 
Orders,     .  .  .  .89 

Senior,  to  preside  in  investiga- 
tions under  Act  conducted  by 
Sheriffs  of  more  than  one 
county,     .  .  .  .90 

Clerk,  senior,  to  l)e  Clerk  of  Court 
in  investigations  conducted  by 
Sheriff  of  more  than  one 
county,     .  .  .  .90 

Clerk,  senior,  to  record  deliver- 
ance in  Sheriff-Court  Books  of 
his  own  county,  and  to  transmit 
certified  copy  to  Sheriff-Clerk 
of  other  county,  .  .  .90 
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£x|>eiiiies  of,  in  fixing  boundaries, 

how  to  be  dttfrayed,         .  .     90 

To  be  appointed  by  Secretary  for 
Scotland  to  perforin  duties 
imposed  by  Act  where  burghs 
ttitoated  in  more  than  one 
county,    .  .  .  .91 

To  cx)ntirm  bye-lawj*,  .         99,  100 

Am)lication  to,   for  power  under 

Lauds  Clauses  Act%        104,  105,  426 
To  detenu ine  coniplaiuts  by  objec- 
tors   to    accounts    of   Commis- 
sioners,   .  .       116,  117 
Aunually  to   appoint  Auditor  of 

accounts, .  .  .  .119 

To  dispose  of  questions  in  regard 

to  Commissioners'  accounts,       .  120 
To  declare  office  of  Commissioners 
vacant  who  hohl  places  of  profit 
under  Act,  .  .       121,  122 

To  make  rejireseutation  to  Secre- 
tary for  Scotland  in  case  of 
failure  of  Commissioners  to 
appoint  Chief  Constable,  or 
failure  of  Chief  Constable  to 
appoint  sufficient  number  of 
constables,  .  .  136-8 

And  Chief  Magistrate,  approval  of, 
required  in  removal  of  Chief 
Constable  or  dinduishing  of  his 
salary,      .  .  .  13S-8 

Warrants  and  deliverances  by,  may 

be  served  and  executed, .  .148 

To  appoint  (wrsou  to  test  gas.        .  161 
Appeal  to,  by  persons  a^Kneved 
in  regard  to  making,  altering, 
etc,  streets  and  foot-pa vemeuts,  229 
Petition    to,    for    acquisition    of 
lands,  etc.,  for  street  improve- 
ments,     .  .  .       244, 245 
At>)>eal  to,  by  persons  aggrieved 
by  making,  etc.,  of  sewers. 

268,  473,  474 
,  Approval  by,  of  alteration  of  rules 

as  to  new  buildings,        .  .  286 

Complaint  to,  by  Sur\'eyor  to 
have  ruinous  buildings  made 
safe,         .  .  .303,304 

For   warrant   to   sell  waste   and 

ruinous  buildings,  .       303,  304 

May  order   owner   to  rebuild  or 

secure  buildings,  .       303, 304 

Shall  grant  decree  against  owner 
refusing  to  pay  expenses  of  re- 
pairing ruinous  building,  305,  306 
Petition  to,  by  Commissioners, 
etc.,  to  cause  ruinous  building 
to  be  sold  or  rebuilt,  .  307,  308 
May  order  and  make  regulations 

for  sale  of  ruinous  buildings,      .  308 
Decree  or  warrant  by,  valid  title  to 

ruinous  buildings,  .       308,  309 

Application  to,  by  parties  claiming 

interest  in  ti^neraeuts  sold,  .  309 

To  ascertain  and  determine  share 
of  joint  owners  of  ruinous 
property  sold,     .  .  .  309 
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To  cause  ruinous  buildings  to  be 
resold  if  purchaser  fail  to  fulfil 
conditions  of  sale,  .  .  309 

To  order  ruinous  buildings  to  he 
valued  and  sold, .  309,  310 

To  approve  of  drainage  districts, 

355,356 

To  approve  of  division  of  burgh 
into  separate  drainage  district**. 

a'iS,  356 

To  approve  of  alteration  or  union 
of  se)iarate  drainage  ds- 
tricts,      .  .        855,  356 

May  im}M>se  conditions  in  rase  of 
alterations  of  draiuage  districts, 

355,356 

To  determine  questions  affecting 
drainage, .  .  .       373, 374 

Appeal  to,  as  to  exemption  from 
sewer  rates,  .  .       382,  383 

May  impose  penalty  on  distillers 
or  others  allowing  refuse  to  nin 
into  sewers,  .  .       382,  883 

Ap)>eal  to,  by  persons  aggrieved 
by  making,  altering,  and  main- 
taining sewers,     .  .  .  394 

Appeal  to,  by  parties  aggrieved 
through  construction  or  use  of 
house  drains,       .  .  .  402 

Appeal  to,  by  persons  dissatisfied 
with  requirements  of  Commis- 
sioners,    ....  406 

To  determine  questions  regarding 
firecocks  or  water  pipes,  .  414 

To  settle  questions  regarding  water 
supply,    .  .  .       415,  416 

Petition  to,  for  compulsory  powers 
for  water  supply,  .  .  426 

To  decide  in  questions  relating  to 
water  supply  for  public  bat  lis, 
etc.,  .  .  .       428,429 

To  fix  terms  on  which  water 
supply  to  l»e  given  to  Har- 
bour Commissioners  or  Trustees, 

428,429 

Appeal  to,  by  persons  aggrieved  as 
to  water  rates,     .  .       432,  433 

To  approve  of  alterations  of  regula- 
tions for  hackney  carriages,        .  439 

To  approve  of  tolls  for  markets 
levied  by  Commissioners,      445,  446 

To  fix  rates  for  use  of  slaughter- 
houses in  case  of  difference  as  to 
same,       .  .  .       465,  466 

Ap])eal  to,  by  aggrieved  persons, 

473,  474 

To  settle  differences  ts&  to  expense 
of  extinction  of  fires  Iwyond  the 
burgh  by  Commissioners'  en- 
gines,      .  .  .       475, 476 

To  decide  questions  as  to 
bye  laws  affecting  adjacent 
burghs,    .  .  .  .495 

To  confirm  bye-laws,  .  .  610 

Leave  oty  to  be  given  to  allow 
parties  having  the  same  objec- 
tion to  be  heard, .  .  .  510 
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Substitute's  judgment  in  appeals 
final  (subject  to  appeal  to 
Sheriff),    .  .  .       627,528 

Appeal  to,  .  .  .       527,  528 

May  review  judgment  of  Sheriff- 

8ub«Utute,  .  .       527,  528 

Petition  to,  to  declare  lands  liable 

to  assessment,     .  .       553,  554 

To  decide  as  to  liability  to  assess- 
ments,     .  .  .       553,  554 
Substitute's  judgment  as   to   lia- 
bility to  assessment  appealable 
to  Sheriff,            .           .       553,  554 
To  grant  warrant  for  recovery  of 

assessments,        .  .       560, 561 

Or  Magistrate,  appeal  to,  against 
oppressive    proceedings  of  Col- 
lector  under   warrant*  for   re- 
covery of  assessments,     .       661,  662 
To  grant  warrant  for  recovery  of 

rates  from  i>ersons  removing,     .  662 
To  endorse  warrants  for  recovery 
of  assessments  from  persons  be- 
yond burgh,        .  .  .  563 
Conviction  before,  of  manager  of 
brothel,  penalty  not  exceeding 
£20,         .           .           .643,644 
Conviction  before,  of  person  keep- 
ing  room,  etc.,    for   entertain- 
ments which  become  nuisance, 
penalty  not  exceeiling  jt'lO,        .  645 
May  act  in  Police  Courts,  .           .681 
Substitute,   person  appointed    as 
Stipendiary  Magistrate  shall  pos- 
sess qualifications  for,     .           .  684 
Substitutes,    tenure    of   oflSce   of 
Stipendiary   Magistrates   to  be 
same  as,  .           .           .            .  684 
Substitutes,  periods  of  service  and 
salaries   of  Stipendiary  Magis- 
trates to  be  same  as,       .           .  685 
Court,  crimes  to  be  tried  in,     687,  688 
Appeal  to,  by  persons  aggrieved  as 

to  incidence  of  assessment,  .  578 
Warrants  granted  by,  .  698,  699 
Court,  jurisiliction  of,  .  701,  702 
Court,  jurisdiction  of,  in  matters 

provided  for  in  Act,        .  .  734 

Small  Debt  Court  of  the,    .  .735 

Remit  to,  form  of.  .  .  .  769 

Ship,  constables  may  enter,  .      641,  642 
Chandlers  and  rope  makers,  •  680 

Shipirinff,  Merchant,  Act.  1864,  680,  681 
Shoeblack  stands  may  be  author- 
ised,       .  .  .  .444 
Stands,  regulations   for,  may  be 
made,       ....  444 
Shoeinff  horse  or  other  animal  in 

street,      .  .  .  .610 

Shootiiig  galleries,    .  .      639, 640 

Slioots,  rnones,  or   gutters,  to  be 

put  up  by  owners,  .      266,  267 

Shops  to  De  assessed  for  water  rate 
on  one  fourth  of  rental,  .       432,  433 
Left   open,  watchman  in   chaive 

of,  .  .  .  .  696 

See  also  Lands  and  Premises. 
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Keepers  of,  not  to  place  articles  or 
shades  on  or  ]irojecting  over 
footways,  .  .  .615 

ShorlnfiT  up  of  sewers  or  drains,  294,  295 
Up  during  erection  and  repair,  294,  295 
Up  of  buildings.     .  .       303, 304 

Up,  expense  to  be  paid  by  owners, 

303,304 

Short  title 2 

Show,  exposing  for,    .  .  610 

Showboard  projecting  over  street, 

removal  of,  .  .       260, 261 

Shows,  public,  to  be  regulated  by 
Magistrates,        .  .639,640 

Penalty     for     opening     without 
sanction,  or  contravening  regula- 
tions,      .  .  .       639,  640 
May  be  entered  by  constables,  641,  642 
Shutters,  window,  to  open  inwards,    265 
Sign  or  signboanl,  affixing  to  build- 
ing,         .           .           .  .625 
Or  signboanl,  etc„,  projecting  over 
street,  removal  of,          .       260,  261 
Signal,  danger,                                  .480 
Signature  of  three  Commissioners 
and  Clerk  to  bye-laws,    .           .  498 
Of  Clerk  on  copy  of  bye-laws  to 
authenticate  same  as  evidence, 

611,  512 
Of  Magistrate  to  conviction,  war- 

rant,  etc,  .  .  710 

Of  one   Magistrate   sufficient    in 
certain  proceedings,        .  .  727 

Signing   01    convictions   and   war- 
rants,      .  .  .      710,727 
Of  bonds  of  caution,  may  be  by 

mark,       .  .  .  .715 

And  sealing  of  deeds,  etc.,  granted 
by  Commissioners,  .        96,  103 

Singing,  profane  and  indecent,  on 
streets,  penalty  for,        .  .  694 

Saloons,       .  .  .       636, 687 

In  streets,  etc.,       .  .  .  650 

Singnlar  successors,  liability  of,  for 

sewer  rates,  etc.,  .      673,  674 

Binlring   fund    for    repayment    of 

borrowed  moneys,  .       6^  683 

Sinks  to  be  fitted  up  in  houses,        .  402 
Sites  for  buildings,  regulations,        .  762 
For  collection  and  sale  of  filth  and 
refuse  for  agricultural  or  other 
purposes  to  be  pointed  out  by 
Bui^h  Surveyor. . 
Situation,     construction,    etc,    of 
w.-c.'8.,   .... 
Skating  pond,  defiance  of  placard 
warning  people  from  going  on, 
Breaking  of  ice  on, . 
Skittles,    place    for    playing,    9ee 

Shows. 
Skylights  to    be    constructed   for 

ventilation  and  lighting, 
Slates,  throwing,  fh>m  houses, 
Slanghter-honses  may  be  provided 
by  Commissioners,  456,  467 

Ma^    be    licensed    by    Commis- 
sioners,    .  .  .      466, 467 


335 

406 

480 
480 


294 
621 
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81aiiglitar-lumie»—  paob 

Not  to  be  used  or  occupied  without 

licence,    .  .  .       459, 460 

Sanitary  condition  of,  to  be 
reported  on  by  Medical  Officer  of 
Health,    .  .  .  .468 

Licences  may  be  refused  after  same 

have  been  revoked,  .  .  464 

Rates  to  be  levied  for  cattle  or 
beA^ts  slaughtered  within  two 
miles  beyond  burgh  boundaries, 

465,466 
Regulations  as  to  same  to  be  made 

by  Commissioners,  .  .  463 

Penalty  for  breach  of,         .  .  463 

Licence  of,  may  be  suspended,       .  464 
Penalty    for   slaughtering   during 

suspension  of  licence,  .  464,  465 
Penalty  for  using  unlicensed,  465,  466 
Rates  for  use  of.      .  .       465,  466 

When  provided,  no  other  to  be 
useil,        .  .  .       465,466 

81aiight€orliiff  cattle  in  public  places,  611 
Horses  in  unlicensed  places,      469,  470 
Cattle  for  private  consumption  not 
to  come  under  terms  of  sec.  284 
of  Act,     .  .  .       465, 466 

Places  for  horses  to  be  licensed,  469.  470 
glides,  penalty  for  making.  .  .  620 

Blingv,  using,  penalty  for.     .  .  620 

8lOif  vehicles  passed  by  swift  ones,  .  612 
Small  quantities  of  coals  sold  from 

carts,        .  .  .  .660 

gmall-pox.  SM  Infectious  Disease. 
SijlAllwaxeB,    vendors   of,    may   be 

licensed.  ,  .  .       444,  445 

smelting  of  ore.  nuisance  by.       627,  628 
Pots  not  to  be  kept  by  broker  and 

pawnbroker,  .  .  677 

Penalty  for  keeping,  .  .  677 

gjDOke*  uuisaDce  arising  from,     627,  628 
And  steaui,  pipes  and  funnels  for 

conveying,  .  285,286,287 

And  steam  to  be  discharged  from 
roof  only.  .  .  .622 

-^j^j^ing  in  theatres,  prevention  of,  641 
1^0^  unnecessarily  or  without  pre- 
'^  caution  against  accident,  throw- 
ing from  roofs,     .  . 
Walls  throwmg,  penalty  for, 
r   vin<?  ^*  ^^  footways  in  time  of, 

^oval  of,  from  foot  pavemente, 
i2iilln^«  bye-laws  to  be  made 


621 

620 

622 
173 


496 


167 


402 


hoillB^«  bye-laws  to  oe  maa 
^*?     removing  noxious  effects  of, 

A   tuaterials.  Commissioners 
^^   J^°^dri*nd«,  etc,  for  deposit 

of,  J  w.-c.*8  to  be  provided 
'^Y^x.^^es  by  owners,       . 

inl»^°*^  be  carried  through 
pipes   "}¥Lr|90S  in  tenements,  404,  406 

pipes,  P«{}7'tc.    .  .  .618 

soSSSAdV^t^^.      • 

Solid,  ^»^*!in2  ob»cen«,         .  . 

RiAu  or  wbisUe  on  bicycle 

^^^^'         .  .  • 


752 
594 


638 
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PAQB 

Space  free  in  rear  of  houses, .      277,  278 

Open,  may  be  managed  by  Com* 
•missioners,  .  .  .  489 

Open,  9ee  Street. 
Spaces,  open,  saloons  on,     .       277,  278 
Special  Act,  .  .  456,457 

Meetings  of  Commissioners  may  be 
called  on  recjuisition  to  Clerk,  93,  94 

Powers,  application  to  Secretary 
for  Scotland  for  Provisional 
Order,      .  .  .  86,  87 

Rates,  mode  of  collecting, .  .  621 

Assessment  may  be  imposed  for 
payment  of  damage  done  by 
mobs,        .  .  .  .  549 

Sewer  rate,  see  Sewer  Rate. 

Orders,  procedure  and  restrictions 
in  cases  of,  .  .       484,  485 

Order  to  acquire  land  for  public 
recreation,  .  .       486, 487 

Order  to  provide  public  baths  and 
drying  grounds,  .  .  .  490 

S€€  also  Baths. 

Order  to  acouire  ground  for  erec- 
tion of  public  haIl,ofBce8,etc.,492,  498 

Requisites  for,  and  procedure 
before  acting  by,  .       484,  485 

Householders  may  represent 
against  resolution  to  act  by,  484,  485 

Necessary  before  CommisHioners 
can  provide  places  for  public 
recreation,  baths,  wash-houses, 
hall,  etc,  .  .       486, 487 

Orders  to  be  agreed  to  by  two- 
thirds  of  Commissioners,       484,  485 

Orders,  confirmation  of,     .       484,  485 

Orders,  special  notice  to  be  given 
of  meeting  as  to, .  .       484,  485 

Orders  to  be  advertised  in  news- 
papers,    .  .  .       484,  485 

Orders,  plans  of  works  under,  to 
be  gratuitously  seen  by  rate- 
payers,    .  .  .       484,  485 

Oixiers,  representations  against,  to 
be  in  writing,  and  signed  by 
seven  ratejiayers,  .       484, 485 

Order,  public  baths,  etc.,  may  be 
provided  only  under,      .  .  490 

ConsUbles, .  .  .       155,  156 

Constables  may  be  appointed  by 
Magistrates,         .  .  155 

Constables  to  have  same  powers 
and  privileges  as  constables  of 
police  under  Act,  .  .  155 

Constables,  roll  of,  to  be  kept  by 
Chief  Constable, .  .  .156 

Constables,  expenses  to  be  paid 
out  of  burgh  general  assess- 
ment,      .  .  .  .  156 

Constables  when  on  dut^  to  be 
under  direction  of  Chief  Con- 
stable.     ,  .  .  .  156 

Constables,  regulations  for  organi- 
sation and  training  of,  to  be 
made  by  Magistrate,       .  .  166 

Speed  of  horses,  etc,  power  to  regu- 
Ute,         .  .  .  .611 
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Splxits.  houses  in  which,  sold,  con- 

stables  may  enter,  .  .  642 

Spouts,  buildings  to  have,    .  .  753 

Springs,  see  Lands  and  Premises. 
Square,  see  Street. 
Stoliles,  see  Lands  and  Premises. 
To  be  kept  clean,    .  .  .  176 

Penalty  for  non-compliance,  ,  176 

Stage  plays,  .  .  .642,  643 

Stairs,    common,    lighting    of,   by 
owners  and  occupiers,     .       162,  163 
Penalties  on  failure  to  light,     162,  163 
Ventilation  of,        .  .  .  294 

Penalty  for  failing  to  ventilate,     .  294 
Cleansing  of,  .  .       171,  172 

Bye-laws  in  regard  to  cleansing, 

etc.,         .  .  .       497,  498 

Penalty  on  faUure  to  cleanse.   497,  498 
Penalty  for  increasing  number  of 
houses  in  common  stair  without 
sanction  of  Commissioners,         .  276 
To  be  kept  in  repair  under  penalty,  284 
See  also  Common  Stairs. 
Stall,  etc.,  erection  of,  on  seashore, .  483 
Stallages  may  be  levied  by  Com- 
missioners for  use  of  markets, 445,  446 
Stallion  serving  mare,  penalty  for 

exposing  to  public  view,  .  610 

Standing  on  footway,  .  626 

Stands  for  hackney  carriages,  .  618 

State  of  repair,  proiwr,  owners  to 

put  ruinous  buildings  in,       309,  310 
Statement,  false,  in  requisition  for 

licence  for  hackney  carriage,      .  754 
Stations,     railway,     depots,     and 
buildings,  valuation  of,  .  .  553 

See  also  Street. 
Statistics,  Judicial,  .  .       726,  727 

Statutes  3  &  4  WUl.  IV.  cc.  76  and 
77.  .  .  .        41,  128 

11  &  12  Vict.  c.  42,  an  Act  to 
facilitate  the  performance  of  the 
duties  of  Justices  of  the  Peace 
out  of  sessions  within  England 
and  Wales  with  respect  to  per- 
sons charged  with  indictable 
offences,  .  .  .  .699 

29  &  30  Vict.  c.  16,  .  .  471 

81  &  32  Vict  c.  107,  an  Act  for 
enforcing  warrants  within  the 
Channel  Islands,  .  .  699 

81  &  32  Vict  c.  108,  .  79,  80 

53  &  54  Vict  c  67,  .  .  156 

Statutory  provisions  as  to  fixing  of 
boundaries,  etc.,  to  be  deemed 
to  be  complied  with  unless  chal- 
lenged within  tliree  years,         85,  86 
Stay  of  execution  of  judgments,       .  717 
Staying  of  chimney  heads,   .  .  753 

Steam  not  to  be  discharged  except 
fipom  roof,  .  ,  ,  622 

Pipes  from  engines,  .      286,  287 

Or  smoke  discharging  into  street, .  622 
Engines,  regulations  as  to,        286,  267 
From  high-pressure  engines  to  be 
carried  away  by  a  high  chimney. 


Steam—  paoi 

Pipes,  regulations  as  to,     .      286,  287 
Engines,  water  for,  not  to  be  taken 
from  domestic  supply,    .  .  480 

Whistles 687 

Steamer  causing  nuisance  by  smoke, 

627,628 
Steel  yards,    .  .  .  .657 

Step,  removal  of,  when  obstruction 

to  passage,  .  .260,261 

Stipendiary    Magistrate,    appoint- 
ment and  salary  of,         .  .  685 
Qualifications  of,    .           .  .684 
Appointment    by    Secretary    for 

Scotiand,.  .  .  .684 

Tenure  of  oflSce  of, .  .  .  684 

Retiring  allowance,  .  .  685 

Jurisdiction  of,  same  as  that  of 

Magistrate's  court,         .  .  685 

See  also  Magistrate. 
Stolen  goods,  or  goods  fhtndulently 
obtained,    to   be    reported    by 
brokers  to  police  under  penalty,  674 
Goods,  or  goods  fraudulently  dis- 
po8e<l   of  or  pledged,  may  be 
ordered  to  be  delivered  to  owner 
with  or  without  payment,      654,  655 
Action  bjr  broker  for  recovery  of 
possession  may  be  commenced 
within  throe  months  fh>m  date 
of  Magistrate's  order,     .       654,  655 
Goods,  how  to  be  kept,      .  .  655 

Goods,  unclaimed,  to  be  dis))Osed 

of  after  twelve  months,  .      655,  656 
Goods,  receiver  or  resetter  of, 

672,  673,  674,  675 
Goods,  petition  for  restoration  of,  772 
Stones,  penalty  for  throwing,  .  620 

Stores,  dealer  m  marine,      .  .  679 

Stouthrlef,     .  .687,688 

Strand,  Commissioners  to  have  juris- 
diction over,        .  .  .  480 
No  sewage  to  be  allowed  to  run 
over,        .           .           .  .480 
Strapping  walls,      .          .          .752 
Straw,  weighing  of,   .           •           .  661 
Stray  cattle,  see  Street. 

Dogs,  .  .  .  .636 

Streams  not  to  be  polluted  where 

sewage  works  provided,  .      873,  874 

Throwing  rubbisn  into,      .      875,  876 

Street,  definition,      •  .        17, 607 

Private,  definition. .  .  .15 

Musicians    may    oe    required   to 

depart,  under  penalty,   .       QSQ,  687 
Private,  to  be  only  temporarily  put 
in   order.   Commissioners    may 
cause  any,  .  .      211, 212 

Placing  lines  across  or  hanging  out 

clothes  fronting  .  .  .  619 

Fronting  links,       .  .  .241 

Not  to  include  a  mews  or  lane,     .  241 
Projections  beyond  line  of,  .  252 

Fences  to  be  put  up  to  separate 
buildings  under  repair  from, 

297,298 
Allowing  building  materials,  etc., 
on,  Sui^reyor  tp  fix  time  for,      .  800 
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Street —  paob 

Sewers,  sanction  of  Commissioners 
to  be  obtained  before  connecting 
drains  with,         .  878,  879,  405,  406 
Laying  material,  rubbish,  etc.,  on, 

621,622 
Bye-laws  for  prevention  of  nuisances 

in,  ...  .  493 

Obstruction  of,        .  .  .  626 

Musicians,  .  .  .       636,  637 

Streets,  lighting  of,   by   Commis- 
sioners,    .  ,  .       166,  157 

Cleansing  of,  .  .       166,  166 

Watering  of,  .  .       169,170 

Penalty  on  contractor  failing  to 

sweep,  cleanse,  and  water,  .  170 
Commissioners  to  fix  or  alter  level, 

234,235' 
Allocation  of  expenses  of  new,  239,  240 
Appeal  as  to  making,  altering,  etc.,  229 
Formation  of  new,  contrary  to  Act, 

penalty,  .  .  .       243,244 

Commissioners  may  acquire  ground 

for,  .  .  .244,245 

Paving  and  causewaying,   .  .  179 

Naming  of , .  .  .       229,  230 

Penalty   for   defacing   names    or 

numbers  on,        .  .       229, 280 

Improvement  of,     .  244,  245,  262 

Obstructions  and  projections  on, 

to  be  removed,  240,  252,  260,  261,  265 
Commissioners       shall       emplov 
scavengers,    or    contract    with 
any  person  for  sweeping,  .  170 

Commissioners  may  improve  and 

form  public,        ,  .  .  186 

Commissioners  may  fence  carriage- 
ways of,  ....  193 
Commissioners    may    allow    any 
person  to  make  tunnels  under  or 
bridges  over,        .  .       195,  196 

Private,  may  be  declared  streets 
and    maintained    by    Commis- 
sioners,   ....  210 
Private,  may  be  temporarily  put 

in  order,  .  .  .      ^11,  212 

Carriageway   of  private,  may  in 

certain  cases  be  macadamised,  212,218 
Private,  owners  only  to  be  liable 
for  proportion  of  expenses   in 
improving,  .  .  .  221 

New,  laying  out  of,  .  .232 

New,  level  and  gradients  of,  to  be 

fixed  by  Commissioners,  .  234 

Betting  in  streets,  .  .  .  687 

New,  Commissioners  may  agree  as 

to  making  of  same,  .      237,  238 

New,  may  become  repairable   at 

public  expense,    .  .      237, 238 

Precautions  during  construction  or 
repairs  of,  .  .       294,  296 

•  New,  Commissioners  may  advance 

portion  of  expense,  .  287,  238 
New,  not  flagged  and  paved,  239,  240 
Maybe  opened  for  water  supply,  415,416 
May  be  shut  up  temporarily  by 

senior  officer  of  fire-brigade,  474,  475 

•  Walkers,     ...  .      619,620 


PAOB 

Btmctore,  «ee  also  Building. 

Of  house,  alteration  of,  '    .      268,  269 
Subecription  of  bonds  of  caution,    .  715 
Substances,  offensive,  premises '  in 
which  they  are,  to  be  cleansed.  > 

176, 177,  494 

Su  Offensive  Substances. 

Not  to  be  conveyed  through  streets 
without  covering,  .  .  178 

Penalty  for  so  doing,  .  .  178 

Snbstitate,  temporary,  may  be  ap- 
pointed by  Chief  Constable,       .  158 

Temporary,  appointed  by  Chief 
Constable,  may  be  suspended  by 
Commissioners,    .  .  .  153 

Sheriff,  judgment  of,  as  to  liability 
to  assessments,  appealable  to 
Sheriff,     .  .  .663,554 

Sheriff,  see  Sheriff. 
Substitntion  of  fine  for  imprison- 
ment,      .  .  .      725, 726 
Sub-tenant,  tee  Occupier. 
Snooessors,  singular,  liability  of,  for 

sewer  rates,  etc.  .  .      673,  674 

Snfflcienoy  of  one  Magistrate's  signa- 
ture in  certain  proceedings,        .  727 
Suitable  light,  ventilation,  and  sani- 
tary arrangements  to  be  provided 
for  new  houses,    .  .  .  273 

Sum  to  be  paid  by  owners  of  lands 
or  premises  fronting  or  abutting 
private  streets,  for  improvements 
made  by  Commissioners  on  such 
streets.  Commissioners  to  fix.     .  218 

Not  exceeding  408.  per  day,  Com- 
missioners to  forfeit  to  persons  de- 
prived of  use  of  sewers  or  drains,  877 

Reiasonable,  to  be  paid  by  owners  for 
use  of  street  sewers,  378, 379, 405,  406 

Keasonable,  to  be  paid  by  owners 
and  occupiers  beyond  limits  of 
bnrgh  for  use  of  sewers, .       392,  893 

Reasonable,  to  be  levied  from 
owners,  etc.,  of  vessels  receiving 
supply  from  surplus  water,    428,  429 

Reasonable,  to  be  paid  for  use  of 
fire-enffine,  etc.,  in  cases  of  fire 
beyond  limits  of  bureh,  .      476,  476 

Reasonable,  to  be  paid  for  use  of 
sewers  by  persons  not  assessed,  .  670 
Summary  punishment  for  contempt 
of  Court, .  .  .  .710 

Prosecutions  Appeals  (Scotland) 
Act,  1876,  .  .  .717 

Prosecutions  Appeals  Acts,  pro- 
secutions to  be  subject  to  pro- 
visions of,  .  .  ,  717 

Jurisdiction  forms  may  be  used,    .  737 

Jurisdiction  Acts,  .  .  .  737 

Warrant  for  recovery  of  assess- 
ments,     .  .  .      660, 661 

Procedure  for  recovery  of  damage 
to  lampe, .  .  159, 160 

Summons  of  accused,  form  and 
directions,  .  .       768, 772 

Form  of  warrant  of  apprehension  • 
for  failure  to  obey,    .     •  ^764 


Digitized  by  V3OOQ IC 


924 


BURGH  POLICE  (SCOTLAND)  ACT,  i8g2. 


Biunfl  proposed  to  be  borrowed  by 
Commissioners,  advertisement  of, 

582,  583 
Superintendent  of  fire-brigade,  Chief 

Constable  may  be,  .       472,  473 

SnpMlors,  liability  of,  for  sewer  rates, 

etc.,  if  ground  unbuilt  on,     573,  674 
BaperrLsion,   Board    of,   definition 
of,  ....      5 

Board  of,  to  approve  of  bye-laws 
for  regulating  duties  of  Medical 
OflScer  of  Health  and  Sanitary- 
Inspector,  .  .       133, 134 
Board  of,  to  confirm  bye-laws  re- 
lative to  sanitary  matters,  .  510 
Supply  pipe  from  'water  pipe  may 
be      introduced      into      tene- 
ments,     .           .           .            .  404 
Supplying^  newspapers  for  sale  by 
children  under  twelve  years  of 
age  and  unlicensed,         .            .  445 
Constables      with       intoxicating 
liquors,    ....  595 
Suppression  of  riots  in  theatres,      .  641 
Of  brothels,             .            .       643,  644 
Of  vagrants,  beggars,  etc.,  .           .  650 
Of  disorderly  conduct  in  theatres, .  641 
Supreme  Court,  jurisdiction  of,  in 
matters  provided  for  in  Act, 

29,  30,  34,  45,  527,  528,  717 
Surety  for  person  apprehended  and 

liberated, .  .  .       695,  696 

Surplus  of  assessment,  how  to  be 
applied,    ....  577 
Of  sale  to  be  restored  to  Commis- 
sioners,   .  .  .       306,307 
Fees  in  Dean  of  Guild  Court  to  be 
paid  annually  to  credit  of  burgh 
general  assessment,         .  .  329 
Water  may  be  used  for  supply  of 

public  baths,  etc.,  .       428,  429 

Water  may  be  supplied  to  persons 

outeide  the  burgh,  .       428,  429 

Water  may  be  supplied  to  Harbour 
Commissioners  or  Trustees,    428,  429 
Survey  Maps,  Ordnance,  to  be  fur- 
nished to  Commissioners  by  Board 
of  Agriculture,     .  .  .333 

Surveying  of  house  before  occupa- 
tion,        .  .  290,291,311 
Surveyor,  Burgh,  to  be  appointed  by 
Commissioners,    .  .  .  128 
Burgh,  may  be  Sanitary  Inspector, 

etc.,  .  .  .  .133 

Burgh,  to  hold  oflSce  during  pleas- 
ure of  Commissioners,     .       133,  134 
Burgh,  may  be  Chief  Constable,    136-8 
Burgh,  Medical  Officer,  or  Sanitary 
Inspector,  may  enter  and  cleanse 
dwelling-house    at   expense    of 
owner,      ....  174 
Or  Commissioners  to  fix  private  im- 
provement expenses,       .  .  213 
Notice  by,  to  keep  common  stairs 

in  repair, ....  284 
Certificate  by,  that  house  fit  for 
joccupation,         •  •      290, 291 


Surveyor—  paob 

To  be  satisfied  with  lighting  and 
ventilation  of  common  stairs,     .  294 

May  be  appointed  by  Commis- 
sioners,   .  .  .  .99 

To  fix  time  for  allowing  materials, 
etc.,  on  street,     .  .  .  800 

May  make  complaint  to  Sheriff 
against  non-repair  of  buildings, 

303,304 

Burgh,  may  be  Master  of  Works,  .  327 

Burgh,  to  prepare  drainage,  etc.,  .  335 

Burgh,  to  define  and  describe 
drainage  districts,  and  alterations 
thereon  on  plan  of  burgh,  .  356 

Burgh,  where  objections  are  made 
against  intended  drainage  works, 
to  certify  that  work  should  be 
executed, ....  873 

Burgh,  to  furnish  estimates  before 
execution  of  drainage  works,      .  378 

Burgh,  to  inspect  drains  and  cess- 
pools,      .  .  .  .400 

Burgh,  to  superintend  introduction 
of  soil  pipes  into  tenements,  404,  405 

Burgh,  to  report  on  ajiplication  for 
erection  of  waste  pipes  to  com- 
municate with  drains,     .      405,  406 

To  Commissioners  to  decide  as  to 
difference  in  cost  of  work  under 
existing  building  contracts,  520,  521 

Set  also  Burgh  Surveyor. 
Surveys  and  plans,    .  .      332,  333 

And  plans  of  burgh  to  be  made  and 
corrected  from  time  to  time,  and 
to  be  open  to  inspection,        332,  333 

Level  lines  to  be  marked  on  maps, 
and  bench  marks  lo  be  made,  333, 334 

Sewers  and  drains  to  be  marked  on, 

Expense  of,  may  be  defrayed  from 
police  assessment,  .  ■         .  334 

Plans  of  new  works  and  alterations 
of  existing  works  to  be  made,     .  335 
Suspected  persons,  detention  of, 

678, 679 
Suspension  of  Magistrate's  sentence, 
grounds  of,  .  .  .  717 

Competent  to  Circuit  or  High  Court 
of  Justiciarv,       .  .  .  717 

And  removal  by  Commissioners  of 
clerks,  etc.,  of  Chief  Constable,  136-8 

Of  constables,         .  .  186-8 

And  revocation  of  licences  of 
slaughter-houses,  .  .  464 

Of  licence  for  hackney  carriage,     .  760 

Of  driver's  licence, .  .  .  760 

Of  marine  store-dealer's  licence,     .  680 

Of  boat  licences,     .  .       482,483 

Of  brokers'  licences,  .  .  669 

Suspicion  of  cauine  madness,  .  635 

Sweepers,  chimney,  Magistrates  may 

make  regulations  as  to,  .       444,  445 
Sweepinff  of  streets  and  footpaths, 
and  washing  common  stairs, 

171, 172, 173 
Swift  vehicle  passing  slow  one,  .  612 
Swindlers,  how  to  be  dealt  with, 

.       687,  688,  701,  702 
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Swine  not  to  be  kept  in  or  near 
streets,     .  .  .       496, 497 

See  also  Cattle. 
Swings, 


689,640 


T. 


TaUii£^   down  of  dangerous  build- 
ings,        .  .  .      303,804 
Tallow  melting,  bve-laws  for  remov- 
ing noxious  eifects  of,     .  ,  496 
Tanning,    bye-laws    for    removing 

noxious  effects  of,  .  .  496 

Telegraph  or  telephone  poles  may 
be  allowed  to  be  erected  in 
streets,     .  .  .       195, 196 

Or  telephone  wires  may  be  erected 

either  over  or  under  streets,  195,  196 
Acts,  1863  to  1889,  .       195,  196 

Act,  1869,   .  .  .      473. 474 

Or  telephone  wires  for  working  of 
fire   establishments   not   to   be 
used  in  contravention  of  exclus- 
ive   privileges  •  of    Postmaster- 
General,  .  .  .       473, 474 
Temporary  substitute  may  be  ap- 
pointed by  Chief  Constable,       .  153 
Works  on  private  streets,  .       211,212 
Tenant,  see  Occupier. 
Tendering  sum  by  prosecutors  as 
damages  in  respect  of  proceed- 
ings,        .           .  .  .729 
Tenements,  see  also  Building,  Houses. 
Old  and  ruinous,   precautions  in 

regard  to,  ,  .       294,295 

Old  and  ruinous,  may  be  sold, 

307,  308,  309,  310 
Limit  to  number  of  houses  in,  282,  283 
Penalty  for  increasing  number  of 
houses  in,  without  sanction  of 
Commissioners,   .  .  .  276 

Tents  for  shows,  regulations  as  to,  639,640 
Tennreofofficeof  Burgh  Prosecutor,  689 
Of  office  of  Chief  Constable,  136-8 

Of  office  of  Senior  Magistrate,       1 36-8 
Of  office  of  Commissioners,  136-8 

Of  office  of  Stipendiary  Magistrate,  684 
Terms,  interpretation  of,  see  Defini- 
tion,       .  .  .  .4 
Testing  of  gas,          .           .           .161 
Thatch,          .          .          .  .753 
Theatres,  regulations  as  to,  ,           .638 
Etc.,  to  be  licensed,            .           .638 
Terms  of  licence,    .            .  .  639 
Penalty  for  using  without  licence, 

640,641 
Proof  of  licence   to   devolve   on 

accused,  .  .  640, 641 

Magistrates  may  make  bye -laws  for 
licensing,  for  prevention  of  riots, 
smoking,  etc..  and  times  of  open- 
ing and  shutting,  .  .  641 
Penalty  for  breach  of  bye-laws,  .  641 
Plans  for  ventilating,  to  be  sub- 
mitted to  Commissioners  before 
beginning  to  build,         .           .  285 


Theatres—  paqb 

Or  places  of  public  entertainment 
to  be  supplied  with  means  of  in- 
gress and  egress, .    .        ,  .  285 
Constables  may  enter,        .           .  642 
Unlicensed   may  be  entered  and 
occupants  removed,        .       642, 643 
Theft,            .           .           .687,688 
By  housebreaking  or  opening  lock- 
fast  places,   not  cognisable   in 
Police  Court,       .           .      687,688 
Of  over  £10,  not   cognisable   in 

Police  Court,       .  .687,688 

Or  ag^vated  by  two  previous 
convictions,  or  by  habit  and 
repute,  not  cognisable  in  Police 
Court,      .  .  .       687, 688 

Beset  of,  aggravated  by  two  pre- 
vious convictions,  or  by  habit 
and  repute,  not  cognisable  in 
Police  Court,       .  .       687,688 

Other  cases  of,  cognisable  in  Police 

Court.      .  .  .      701,702 

Broker  altering  or  defacing  stolen 
articles  presumed  to  be  resetter, 

674,  675 
Broker  or  pawnbroker  taking  cer- 
tain articles  may  be  proceeded 
against  as  resetter,  .  .  677 

Thieves,  known  or  reputed, 

651,687,688 
Previously  convicted,  687,  688, 701, 702 
Thlmhlers  to  be   tried   in   Police 

Court,      .  .  .  .651 

Threatening  words  or  behaviour,    .  605 
Three  Commissioners  to  be  elected 
for  each  ward  as  nearly  as  may 
be,  .  .  .  .49 

Throwing  slates,  etc.,  from  house.  .  621 
Rubbish  into  streams,  .  375,  876 
Materials  or  rubbish  on  streets, 

621,622 
Tickets,  pawn,  not  to  be  purchased 
by  broker,  .  .  .  675 

Issued  by  charitable  institutions 
or  Parochial  Board,  .  675 

Time  of  meeting  of  Commissioners, 

91,92 
Title  of  property  acquired  by  con- 
tiguous or  adjacent  burghs,  how 
to  be  taken,         .  .       102,  103 

Of  purchaser  of  ruinous  buildings 

jointly  owned,     .  .  .  809 

And  preamble  of  Act,        .  .      2 

Short,  of  Act,         .  .  .2 

Titles  to  heritable  property  in  favour 
of  burghs,  how  to  be  taken,    99,  100 
To  land  acquired  for  two  or  more 
burghs,  how  to  be  taken,       102,  103 
Tobacco,  place  for  sale  of,  hours  for 

opening  and  closing,       .  .  597 

Tolls  for  use  of  markets  leviable  by 
Commissioners  and  approved  of 
by  Sheriff,  .  .       445,446 

Torturing  animals,   .  .  597 

Towing-paths  of  canals,  valuation 

of,  .  .  .558 

Town,  see  Populous^Place. . 
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Town-Olerk,  «ee  also  Clerk. 
Clerk  to  Coinmissioners  to  come 

in  place  of,  .  .  49, 50 

Intimation  to.   of  candidates  for 
Town  Council,    .  .  78,  79 

TowB-hfOl  may  be  provided,        492,  493 
'    And  offices  for  two  or  more  con- 
tiguous burghs,   .  .       102, 103 
Trade  or  manufacture,  water   for, 
not  to  be  taken  fh>m  domestic 
supply,    ....  430 
Trades,     offensive^    Commissioners 

may  make  bye-laws  as  to,  .  496 

Traffic,  regulation  of,  .  .  632 

Tramway  car,  see  Carrii^. 
Car,  riding  on,  or  hanging  on  to,  .  625 
Cars,  etc.,   ....  563 
Magistrates   may  make   bye-laws 
for  regulating  running  of,      439,  440 
TtamwajTS,  valuation  of,  for  assess- 
ment,      ....  553 
Transfer  of  bond  over  assessment  to 
be  by  endorsement,        ,  .  588 

Of  bond  over  assessment,  form  of.  588 
Ttappinff    and   ventilation   of    all 
sewers  and  drains,  .  .  381 

Of  inlets  to  house  drains,   .  .  398 

Treasurer,  meaning  of  word,  .      8 

Appointment  of,     .  .  .  109 

Not  to  be  Clerk,  under  penalty, 

115,116 
Duties  of,    114, 115, 116,  117,  118,  119 
Penalty  on,  for  failure  to  account 
for  money  received,        .        #  .  109 
Trees  not  to  be  injured,        .  .  618 

Trial  of  accused,  procedure  at,    699,  700 
Tricycle,  see.  Bicycle. 
Truck,  see  Carriage. 
Trumpets  not  to  be  used  without 

sanction  of  Commissioners,        .  637 
nnst,  breach  of,  and  embezzlement 
of  above  £10,  or  aggravated,  not 
cognisable  in  Police  Court, 

687,  688,  701,  702 
Tmstees,    Harbour,    bye  -  laws    as 

to,  .  .  .  .607 

Tnxmels   under,    or   bridges    over. 

streets,     .  .  .       195,  196 

Taming    loose    horses    or    other 

animals,  ....  610 
Twelve  months'   leave   of  absence 
may  be  granted  to  a  Commis- 
sioner by  the  Commissioners,     .    93 
Commissioners  to  be  elected  where 
population  is  over  10,000,  .    49 

Typnoid  fever,  ue  Infectious  Dis- 
ease. 
Typhus  fever,  tee  Infectious  Disease. 


U. 

Ulterior  jroceedings  to  conviction,  .  727 
Unattended,  leaving  carriage,  penal- 
ty for,      .  .  .  .758 
Uliautborised  drains,  penalty  for 
making,  ,           ,           .      878,379 


PAOB 

Unclaimed  articles,  how  to  be  kept,  655 
Stolen  property,  how  to  be  ais- 

posed  of, .  .  .       655,  656 

Lands,  b^e-laws  p&  to  fencing  and 
securing, ....  494 
Undertakers  in  Water  -  Works 
Clauses  Acts  to  mean  Commis- 
sioners imder  the  Act.  .  432,  483 
In  Gas  and  Water- Works  Acts  to 
mean  Commissioners,     .  .  156 

Unfeued  or  unbuilt  on  lands,  con- 
struction of  footways  of,        223,  224 
Or  unbuilt  on  ground,  formation  of 
new  streets  on,    .  .       239, 240 

Unlawful  possession  of  police  accou-  • 

trements,  .  .  .  154 

Unlawfully  obtained  articles,  655,  656 
UnUcensed  theatres,  640,  641,  642,  643 
Unloading  across  footway,    .  .  619 

Unoccupied  flats  in  common  stairs, 
cleaning  of,         .  .       171,  172 

Houses,  cleaning  of,  .  .174 

Unreasonalile  time,  continuing  de 
posit  of  materials  or  excavations 
in  street, ....  300 
Unsafe  buildings, 

303,  804,  307,  308,  309,  810 
Unsound  animals  or  meat,    .  .  662 

Unwholesome  meat,  penalties,    662,  663 
Urging  dog  or  other  animal  to  at- 
tack person,        .  .  .611 
Urinals  to  be  provided  in  or  a<\join- 
ing  public-nouses,  etc.  Commis- 
sioners may  order,          .      408, 409^ 
To  be  cleansed  every  twenty-four 

hours,      .  .  .       408,  409 

May  be  ordered  to  be  removed,  408,  409 
Penalties  for  non-compliance,   408,  409 
Use  of  sewers,  reasonable  sum  to  be 
paid  for,  .  .  .378,  379 

Of  sewers,  reasonable  sum  to  be 
paid  by  owners  and  occupiers 
beyond  limits  of  burgh  for,  892,  393 
Of  sewers  or  drains,  persons  de- 
prived of.  Commissioners  to  forfeit 
a  sum  not  exceeding  40s.  per  day,  877 
Of  sewers,  reasonable  sum  to  be 

paid  by  owners  for,  378, 379,  405,  406 
Of  slauffhter-houses,  charges  for,  465,466 
Of  markets,  charges  for,  .  445,  446 
Of  fire-engines,  etc.,  in  cases  of  fire 
bevond  limits  of  burgh,  reason- 
able sum  to  be  paid  for, .  475,  476 
Of  public  baths,  charges  for,  .  491 

Of  wash-houses,  charge  to  be  made 

for,  .  .  .  .491 

Of  steam  whistles  and  trumpets,  .  637 
See  also  Suhl 
Uttering  foiled  bank  notes, .      687,  688 


Vacancy  in  Comndssion,  how  to  be 
supplied, .  .  .  .42 

Of  Auditorship  by  death  or  other- 
wise to  be  supplied  by  Sheriff,  .  119 
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Vacant  spaces,  .  2U,2^,m,27S 

Vacation  of  office  by  Commissioners, 
Sheriflf  to  fix  order  of,     .  .    42 

Of  office  bv  Commissioners,  to 
vacate  other  municipal  offices 
also,         .  .  .  .128 

Vagabond!,  .  «  .651 

Vagrants,  suppression  of,     .  .  650 

Penalties  on,  .  .  .650 

May  be  handed  over  to  parochial 
authority,  .  .  .  653 

Valuation  Roll,  access  to,    .  49,  50 

Acts,  .  .  48,541,542 

Ofarable  lands,  etc.,  .       553,554 

Of    canals,   railways,    tramways, 

bridges,  etc.,       .  .  .  553 

Of  ruinous  buildings,  property  of 

two  or  more  owners,  .  307,  308 
Of  gas  and  water  pipes,  etc. ,  .  553 
Of  ground  used  for  agricultural 

purposes,  .  .  .  553 

Roll,  Commissioners  to  have  ac- 
cess to,  for  making  up  Assess- 
ment Roll,  .  .       558,559 
Of  Lands  Acts,       .           .  .12 
Variance   between   complaint  and 

evidence, ....  705 
Vaults,  see  Cellars  and  Lands  and 
Premises. 
Entrances  to,  to  be  covered  by 
owners,    ....  274 
Vthides,  su    also    Carriage,    Bi- 
cycle. 
Regulating  speed  of,  ,  ,611 

Swift,  passing  slow,  •  .  612 

On  footpath,  .  .  ,623 

Meeting,  see  Rule  of  Road. 
Velocipede,  see  Bicycle,  Carriage. 
Vendors  of  smallwaren,  newspapers, 

etc.,  may  be  licensed,  .  444,  445 
Vennel,  see  Street. 
Ventilating  pipes,  etc.,  for  ventila- 
tion of  sewers  and  drains.  Com- 
missioners may  arrange  with 
owners  of  manufactories,  etc,  to 
lay  against  buildings,     .  .  382 

Sewers  and  drains,  costs  and 
charges  of,  to  be  charged  against 
**  general  sewer  rate"  or  **  special 
sewer  rate,"        .  .  .382 

Ventilation  of  public  buildings,  291, 292 
Persons      may     appeal     against 
determination       of      Commis- 
sioners,   ....  292 
Of  habitable  rooms,  .  .  293 

Means  of,  to  be  provided  for  all 
buildings    by  owners,  whether 
erected  before  or  after  applica- 
tion of  Act,         .  .  .293 
Penalty  for  non-compliance,         ,  293 
Of  sewers  and  drains,  etc.,            .  381 
Of  house  drainage, .           .  .  398 
Of  cesspools,           .           .  .168 
Plans  for,  of  public  buildings  to  be 
approved  by  Commissioners  be- 
fore beginning  to  build, 

•   277,278,291,292-4 


Ventilation—  paqb 

Commissioners  to  approve  or  dis- 
approve within  seven  days,  or 
party  may  proceed  to  build,  291, 292 
Common  stairs  to  be  ventilated,    .  294 
Penalty  for  non-compliance,         ,  294 
Vents,  regulations  as  to,        .  .  753 

Vessel,  see  Ship,  Boat 
Vesting  of  various  municipal  juris- 
dictions in  Provost,  Magistrates, 
etc.,         .  .  .  .82 

Of  property  in  Commissioners,      .    37 
How  title  to  be  taken,        99,  100, 102 
Of  sewers  in  Commissioners,     335,  336 
Veterinary  Inspector  to  inspect  dis- 
eased cattle,        .  .  .662 
Vicious  dogs,                       .  .635 
Victuallers   not  to  entertain  con- 
stables while  on  duty,    .  .  595 
Victualling-house  may  be  entered 

by  constables,     .  .       641,  642 

Village,  see  Populous  Place. 
Violent  behaviour,    .  .  .600 

Viva  voce  proceedings  in  Dean  of 

Guild  Court,       .  .       329,330 

Void,  proceedings  not  to  be,  for  want 

of  form,  ....  717 
Vote,  casting,  of  Sheriff  at  election 
of  Commissioners,         44,  45,  91,  92 
Casting,  preses  of  meeting  of  Com- 
missioners to  have,         .  91,  92 
Voters,  Register  of,  proportion  of 
expenses  to  be  paia  by  Commis- 
sioners to  County  Council  where 
boundaries   of   ourghs  are  ex- 
tended,   .           .           .  .40 
Qualitlcations  of,    .           .          57,  58 
In  election  of  Commissioners  to  be 

householders  on  Assessor's  List,     43 
Register  of,  persons  to  be  entered 

in,  .  .  .  57,58 

No  person  to  be  placed  on  Register 
wno,  on  16th  Julv  preceding, 
was  in  arrears  with  uurgh  assess- 
ment, .  .  .  67,  68 
Register  may  be  printed,  and 
copies  delivered  to  persons  ap- 
plying therefor,  .  .  57,  68 
In  election  of  Commissioners, 
Register  of  to  be  similar  to  Re- 
gister of  Parliamentary  Burghs, 

49,50 
Votes,  equality  of,  CommUsioners  to 
determine  by  vote  which  of  can- 
didates to  be  preferred,  .  59,  60 


Wages  to  be  paid  to  officers  to  be 
fixed  by  Commissioners,  .    99 

To    servants    for    prevention    of 
drowning,  .  .      479,480 

Waggon,  see  Carriage. 
Wall,  ruinous  or  dangerous,  to  be 
taken  down  or  secured,  .       303,  304 
Removal  of,  .  .      260,261 

Strapping,  •  .  •  .  753 
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Walls  of  buildings,    .  .  .  752 

Party,  to  be  carried  through  roofs,  752 
To  be  of  incombustible  material,  .  752 
And  fences  not  to  be  defieused,  dam- 
aged, or  placarded,         .  .  618 
Want  of  citation,  plea  of,      .       701,  702 
Of  form,  proceedings  not  to  be 
void  for,  ....  717 
Wantonly  discharging  firearms,       .  620 
Wards,  number  of,  to  be  settled  by 
Sheriff,     .            .            .  .49 
Division  of  buighs  into,     .          22,  23 
Division  of  populous  places  into,  23,  24 
In   burghs   may  be  increased  or 
lessened  by  Sheriff,         .          26, 27 
WarehonssB,  see  Lands  and  Premises. 
Wanning  or  ventilating   purposes, 
water  for,  not  to  be  taken  from 
domestic  supply,             .            .  430 
Warrant    by    Commissioners,    ob- 
struction of.  penalty,      .           .  513 
None  required  for  apprehension  of 
l^ersons  wilfully  damaging  lamps 
or  extinguishing  light,    .            .  159 
For  entering  and  cleansing  houses 

if  owner  or  occupier  objects,       .  174 
Of  detention,  .  .  .704 

By  Magistrate  to  enter  and  search 

premises,  .  .       643, 644 

To  detain  accused,  form  of,  .  765 

For  apprehension,  695.  696,  704,  708 
To  apprehend  for  failure  to  appear, 

764,  765 
Informality  in,        .  .       701,  702 

'    To  apprehend  and  search,  form  of,  762 
To  summon  an  accused  party  and 

cite  witnesses,  forms  of, .  .  763 

Execution  of,  when  offenders  or 
witnesses  are  beyond  jurisdiction 
of  Magistrates,     .  .       698,699 

Of  commitment,  short  extract  of 
charge  and  sentence  signed  by 
Clerk  or  Depute  to  be  sufficient.  716 
Person  sentenced  may  be  confined 
in  police  cells  for  reasonable 
time,  till  such  extract  is  made,  .  716 
To  char^  cautioner,  .  ,  771 

Of  imprisonment  not  to  be  void  for 

want  of  form,      .  .  .  717 

For  summoning  or  apprehending 

accused,  general  directions,        .  772 
Execution  upon.     .  .       734, 735 

To  be  executed  by  Chief  Constable 

or  constables,      .  ,  .  148 

Signing  of,  ....  710 
For  apprehension  of  witnesses,  .  710 
Search,        .  .  .       762,763 

For  apprehension  of  accused  party,  762 
Magistrate's  power  to  g^rant  war- 
rant,        .  .  690-2 
To  cite,        .           .           .       690,691 
Person  found  committing  offence 

may  be  apprehended  witnout,  692, 693 
For   citation    and    apprehension, 

requisites  of,        , 
Of  commitment,     .  .  .  716 

For  citation  of  witnesses,   .  .  763 


PAGE 

Warraatsforapprebendingoffenders, 

698,699 
Endorsed  in  England  and  Scotland, 

698,699 

Enforcing  in  Channel  Islands,  698,  699 

Wrongous  imprisonment,  .       695,  696 

Apprehension,        .  .       695,  690 

Signing  of,  .  .  .  .710 

Apprehension  of  witueanes,  .  710 

Wash-houses,  CommUsioners   may 
provide,   ....  490 

Commissioners  may  supply,  witti 
water,      .  .  .428,429 

And  baths  (public),  cisterns  and 
pumps  for  supply  of  water  to,410, 411 

Or  batns  (public),  not  to  be  sm>- 
plied  with  water  from  domestic 
supply.    .  .  .  .430 

Charges  for  use  of, .  .  .  491 

Bye-laws  made  by  Commissioners 
as  to,  to  be  f>osted  up  in,  .  492 

Sale  on  discontinuance  of, .  .  492 

Bye-laws  regulating,  .  .  494 

Washing    and    sweeping    common 

stairs  by  occupiers,         .       171,172 
Waste    pipes   may    he    erected   to 
communicate  with  drains,      405,  406 

And  ruinous  houses,  etc.,  .       309,  310 

And  ruinous  buildings, 

303,  304.  307,  308,  309,  810 
Watchman  placed  in  cnarge  of  shops, 
etc. ,  left  open  or  insecure,  .  695 

Tenant  or  occupier  to  pay  ex- 
penses of  such  watchman,  to  be 
recoverable  by  way  of  penalty 
if  Magistrate  considers  charge 
reasonable.  .  .  .  695 

Water,  streets  may  be  watered,    169,  170 

Pipes  to  be  altered  if  required  by 
Commis.4oners,    .  .       236,  237 

Rain,  to  be  carried  off  roofs,     266,  267 

Penalty  for  failure,  .       266,  267 

From  bridges,  aqueducts,  etc, 
across  roads  to  be  prevented 
falling  on  roads, .  .       266,  267 

Closets,  public,  may  be  erected  and 
maintained  by  Commissioner8,277,278 

Owners  to  introduce  water  and 
w.-c.'s  into  houses,         .  .  402 

Closets  to  be  provided  in  houses  by 
owners,    ....  402 

Closets  mav  be  required  to  be  con- 
structed by  owners  in  each  house, 
or  on  each  flat  of  a  tenement,     .  402 

Closets,  enactment  not  to  be  en- 
forced in  certain  circumstances, .  402 

Supply  pipes  may  be  connected 
with  mam  pipes, .  .  .  404 

Owners  of  flats  to  have  supply 
pipes  from  pipe  in  street,  .  404 

Closets,  soil  pipes  may  be  carried 
through  different  houses,       404,  405 

Closets,  penalty  for  introducing 
ashes,  etc.,  into  soil  pipes,  .  405 

Closets,  owners  of  flats  may  erect 
waste  pipes  to  communicate  with 
drains,     .  .  .      405,  406 
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Water—  paob 

Closets,  constraction  of,  regulation 
asto,        .  .  .  .406 

Closets  constmcted  before  passing 
of  Act,  provision  as  to,    .  .  406 

Closets,  power  to  enforce  conver- 
■lon  of  privies  into  w.-c.'s.,       .  408 

Closets  to  be  provided  for  public- 
houses,  etc.,         .  .       408, 409 

Closets,  penalty  for  non-compli- 
ance,       .  .  .      408,409 

Closets  may  be  ordered  to  be  re- 
moved,    .  .  .      408,  409 

Commissioners  to  maintain  exist- 
inff  public  cisterns,  pumps,  and 
other  water-works,  or  to  con- 
struct and  maintain  new  ones, 

410,  411,  415,  416 

Commissioners  may  supply  baths 
and  wash-houses,  etc.,  with, 

410,  411,  428,  429 

Supply,  Commissioners  may  con- 
tract for,  for  period  not  exceed- 
ing three  years,   .  .  .  413 

In  case  of  dispute,  price  to  be  paid 
for,to,be  ascertained  byarbitration,414 

Companies,  fire-cocka  may  be 
placed  on  pipes  of,  .  414 

Companies,  disputes  with,  to  be 
settled  by  Sheriff,  .       415,  416 

Works,  companies  may  contract 
with  CommLssioners  to  supply 
water,      .  .  .      415, 416 

Works  not  to  be  constructed 
within  limits  of  any  water- works 
com)«ny  or  Water  Commis- 
sioners,   .  .  .       415, 416 

Works  Commissioners  may  erect 
and  maintain,      .  .       415,  416 

Supplv,  burghs  having  less  than 
oOOO  inhabitants  may  obtain  from 
Sheriff  compulsory  powers  for,  .  426 

For  domestic  use,  where  practicable, 
to  be  taken  direct  from  main  or 
sevice  pipes,  not  from  cisterns,  .  427 

Supply  service  pipes  to  be  laid  by 
owners,    ....  427 

To  be  used  only  for  ordinary  or 
domestic  purposes  except  by 
agreement,  .  .       428, 429 

Supi)ly,  surplus,  how  may  be  dis- 
posed of ,  .  .  .       428, 429 

Supply  for  domstic  purposes  ito 
exclude  use  for  certain  other 
purposes  enumerated,     .  .  480 

Drinking-fountains  may  be  erected,  432 

Works  Clauses  Acts,  1847  and 
1863,       .  .  .432,433 

Works  Clauses  Acts,  incorpora- 
tion of  certain  provisions  of,  432,  433 

Need  not  be  laid  on  under  con- 
stant pressure,    .  .       432, 433 

Assessment  on  shops  chargeable  on 
one-fourth  of  rental  only,  unless 
in  special  circumstances,       432,  433 

Supply,  provisions  of  Act  regard- 
ing, not  to  apply  to  burghs  sup- 
plied with  water  under  Local  Acts,  437 


Water—  paob 

Power  to  make  bye-laws  in  refer- 
ence to  water  supplied  by  Com- 
miMionen,  .  ,  .  437 

Closets,  bye-lawB  as  to,      .  .  498 

Companies,  underground  pipes  and 

works  ott  how  to  be  valued,  568,  554 
In  fountain  or   troughs,  penalty 

for  polluting,      .  .  .606 

Surface,  removal  of,  •  •  75>^ 

Way,  see  Street. 

Weighing-machines,  Commissioners 
may  erect  or  grant  power  to 
others  to  do  so,  and  regulate 
management  of,  .  .  .  657 

Machines,  duties  of  keepers  of,      .  657 
Machines,      CommL<<sioners     may 
make   bye-laws   fixing   charges 
for  use  of,  ...  657 

Of  coals,  regulations  as  to,  .  658 

Penalties  for  failure  in^       .  .  658 

Nothing  in  Act  to  affect  rights  of 
Harbour  Commissioners  or 
Trustees  with  respect  to  their 
machines,  .  .  .  657 

Fraudulent,  penalty  on,     .      660,  661 
Of  carts.  Commissioners  may  pro- 
vide houses  and  places  for,    445,  446 
Weight  of  hay  and  straw,  regula- 
tions may  be  made  for  prevent- 
ing fraud  in,        .  .  .661 
Of  articles,  constable  or  Inspector 
of  Weights  may  enter  premises 
and  examine,       .            .       666, 667 
Of  bread,  fraud  in, .           .  .662 
Penalty,      .           .           .  .662 
Weights  and  Measures  Acts,  1878 
and  1889,            .           .           .667 
And      Measures      Act,     offences 
under,    to   be   tried    as   police 
offences,  ....  667 
Wells,  pumps,  etc.,  may  l>e  provided 

for  watering  streets,        .       169,  170 
Wether,  see  Cattle. 
Wharf,  iet  Street 
Wheelbarrow,  see  Carriage. 
Wheeled  carriages,  set  Carriages. 
Wheels  of  fortune,     .  701,  702,  687,  688 
Whipping,  form  of  sentence,  .  768 

Juvenile  offenders, .  .  .  736 

Whistle  or  bell  sounding  on  bicycle 

overtaking  carriage,  etc. ,  .  688 

White-washing  of  common  stairs 
and  passages,       .  .  174 

Of  houses  let  for  less   than   six 
months,   ....  174 
Wholesale  dealers  in  rags,  etc.,       .      5 
Width  of  new  streets,  .241 

Of  mews  or  lanes  to  be  fixed  by 

Commissioners,    .  .  .  241 

Of  stairs,  passages,  etc.,     .       282,283 
Of  existing  streets  not  affected  by 
Act,         .  .  .243,244 

Wllftil  exposure  of  person,    .  .  591 

Jostling  persons,     .  .  .  622 

Imposition, .  .  687,  688,  701,  702 

Fire  raising,  .  .       687, 688 

Breakingof  lamps,  etc.,     •  .159 
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Window  shutters  to  open  inwards,  .  265 
Shutter,  projecting  in  street,  re- 

mov«]  of,  .  .      260, 261 

Casement,    .  .  .  .283 

Sills,  females  prohibited  from  stand- 
ing on,     .  .  .       621, 622 
Wlndow-oleantn,  female,   not    to 

stand  on  window-sill,      .       621,  622 
Windows,  clothes  not  to  be  hung  out 
of,  ....  619 

Flower-pots  and  heavy  articles  not 
to  be  placed  in  upper,  without 
precaution,  .  .  .  621 

Habitable  rooms  shall  have  at  least 

one,  .  .  .  .283 

In  common  stairs  to  be  fenced  when 

required,  ....  284 
Common  stairs  to  be  ventilated  by 
means  of,  ...  294 

Wine,  see  Victualling-house,  Public- 
house. 
IXathdrawal  of  candidate  for  Town 
Council,   .  .  .  .79 

Form,  .  .  .  .774 

WitnesMi,  failure  of,  to  appear,      .  710 
Punishment  of,  for  prevaricating 

or  failing  to  appear,        .  .  710 

Citation  of, .  .  .      696,  697 

Penalty  on.   refusing  to  be  pre- 

cognosced,  .  ,  .  698 

Examination  of,      .  .  .  712 

Forms  and  directions  as  to,         762-72 
Magistrate  may  issue  warrant  for 

apprehension  of, .  ,  .  710 

Form  of  such  warrant,       .  .  765 

Beyond  jurisdiction,  citing  of,  698,  699 
Failing  to  attend  after  citation,  or 
refusing  to  be  sworn  or  examined, 
or  to  produce  documents,  may 
be  summarily  punished, .  .  710 

Order  which  may  be  followed  in 

examination  of,  .  .  .  712 

Refusal  of,  to  give  evidence,  .  698 

Woodland,  arable,  meadow,  or  pas- 
ture ground,  etc.,  valuation  of,  .  553 
Wood!  and  Forests,  rights  of  Com- 
missioners of,  as  to  foreshore  re- 
served.    .  .  .       483, 484 
Worldng-olaiMB,  number  of  baths 

for  use  of,  .  .491 

Workmen   employed    by   Commis- 
sioners, obstruction  of,  .  .  513 
Worka,  execution  of— 
By  Commissioners — 
Power  to  enter  upon  premhes 
for  purposes  of  this  Act,  on 
giving  forty-eight  hours' notice,  512 
Penalty  on  persons  obstructing 
Commissioners,    or   workmen 
employed  by  them,     .  .  513 


Worki^  PAGB 

By  Owners  or  Occupiers — 

Commissioners,  in  default  of 
owner  or  occupier,  may  exe- 
cute works,  and  recover  ex- 
penses, .  .  .      513, 514 

Occupier,  in  default  of  owner, 
may  execute  works,  and  deduct 
expenses  from  his  rent,  .  514 

How  expenses  are  to  be  recovered 
from  owner,     . «  .      514, 515 

Power  to  levy  charsres  on  occu- 
pier, who  may  deduct  same 
from  his  rent,  .  .  .  515 

Occupier  not  to  be  liable  for 
more  than  amount  of  rent  due, 

516,  617 

Time  may  be  allowed  for  repay- 
ment by  owners,  .       519, 520 

In  what  manner  repayable,    519,  520 

Proceeding  in  case  of  occupiers 
opposing  execution  of  Act,     .  520 

Pemuty  on  persons  refusing  per- 
mission to  execute  works,        .  520 

Respecting  existing  contract  for 
buUding,  .  .      620,521 

Disagreement  as  to  cost  of,  to  be 
decided  by  Surveyor,  .       620,  521 

Respecting  contracts  for  leases,  .  521 

Master  of,  may  be  appointed,        .  827 
Master  of,  duties  of,  .  .  327 

Commissioners  may  contract  with 

persons  for  execution  of,  .  103 

Puolic  sewers,  drains,  etc.,  precau- 
tious during  construction  or  re- 
pair of,     .  .  .      294,295 
To  be  executed  by  Commissioners 
in  default  of  owner  or  occupier, 

513,  514 
Drahiage,  see  Drainage,  Sewers. 
Gas  and  w..ter,  valuation  of,  for 

assessments,        .  .  .  553 

Water,  Commissioners  may  erect, 

415,  416 
See  also  Water. 
Worrying  dog  or  other  animal,        .  611 
Animals,      .  .  .       645,646 

Wounds,  exposing,    .  .  .  6.50 

Writing  on  walls,  etc.,         .  .  618 

Proceedings      may     be     in,     or 
printed,    ....  735 
Wtitfl,  see  Deeds. 
Wynd,  see  Street. 


Tards  to  be  kept  clean,        .  .175 

See  Court,  Areas,  Lands,  and  Pre- 
mises. 
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Adam  v,  AUoa  Police  Commissioners, 
409. 
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538. 

Adams  v.  Aberdeen  Magistrates,  295. 

Adamson  v.  Paterson,  313. 

Advocate  v,  Clunie,  606. 

V,  Philip,  691. 

See  also  Lord  Advocate. 

Advocate-General  v,  Edinburgh,  580. 

Agnew  V,  Lord  Advocate,  484. 

Alexander  r.  Couper,  313. 
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missioners, 428. 

V.  White,  314. 
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V.  Dalrymple,  319. 
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V,  Wood,  599. 

Armour  v.  Macrae,  600. 
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Bain  v,  Mackay,  668. 
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419,  446,  447. 
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124. 
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734. 

Blake  r.  M'Donald,  711. 
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sioners, 423. 

Blyth  V.  M'Bain,  701. 

Board  of  Supervision  v,  Montrose  Ix)cal 
Authority,  370. 
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280,  322. 
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sioners, 536. 
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581. 
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846. 
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215,  224,  628. 
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15,  17,   32,  87,  87,  204,  205,  207, 

208,  218,  289,  622,  524,  525,  626, 

587,  678,  741. 
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209. 
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814. 
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Crawfurd  v.  Bkir,  698. 
Cree  v.  Somenrille,  94. 
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Edgar  V.  Pollok,  122, 
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Commissioners,  1828,  72. 
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